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Mark. — The  making  of  a  mark  by  a  person  is  a  sufficient 
signature  by  him  under  the  Statute  of  Frauds  {Baker  v.  Derring,  1838, 
8  Ad.  &  E.  94);  it  is  also  sufficient  under  the  Wills  Act,  1837  {"per 
Ores  well,  J.,  in  Jenkins  v.  Gaisford,  1863,  3  Sw.  &  Tr.  96 ;  and  In  the 
goods  of  Clarke,  1858,  1  Sw.  &  Tr.  22).  See  also  Merchandise  Marks; 
Trade  Marks  ;  Wills. 

IVIarketable  Securities.— For  the  purpose  of  the  charge 
of  stamp  duty  thereon,  marketable  securities  include  "(a)  a  market- 
able security  made  or  issued  by  or  on  behalf  of  any  company  or  body  of 
persons,  corporate  or  unincorporate,  formed  or  established  in  the  United 
Kingdom ;  and  {h)  a  marketable  security  by  or  on  behalf  of  any  foreign 
State  or  Government,  or  foreign  or  colonial  municipal  body,  corporation 
or  company  (hereinafter  called  a  foreign  security),  bearing  date  or  signed 
after  June  3,  1862,  which  is  made  or  issued  in  the  United  Kingdom, 
or  which,  though  originally  issued  out  of  the  United  Kingdom,  has 
been,  after  August  6,  1885,  or  is  offered  for  subscription,  and  given  or 
delivered  to  a  subscriber  in  the  United  Kingdom,  or  which,  the  interest 
thereon  being  payable  in  the  United  Kingdom,  is  assigned,  transferred, 
or  in  any  manner  negotiated  in  the  United  Kingdom ;  and  (c)  a  market- 
able security  by  or  on  behalf  of  any  colonial  Government,  which,  if  the 
borrower  were  a  foreign  Government,  would  be  a  foreign  security" 
(Stamp  Act,  1891,  s.  82).  An  instrument  which  contains  a  promise 
for  value  received  to  pay  at  a  certain  date  a  sum  of  money,  and  which 
is  therefore  a  promissory  note,  must  nevertheless  be  stamped  as  a 
"  marketable  security  "  within  the  above  section,  if  on  the  face  of  the 
instrument  there  is  a  statement  that  the  note  is  one  of  a  series  secured 
by  the  deposit  of  bonds  to  be  held  in  trust  under  an  agreement  for  the 
benefit  of  the  holders  of  the  notes,  and  if  the  instrument  is  dealt  in, 
or  is  of  such  a  kind  as,  according  to  the  practice,  to  be  capable  of  being 
dealt  in,  on  the  Stock  Exchange  {Brown,  Shipley  &  Co.  v.  Inland  Revenue 
Commissioners,  [1895]  2  Q.  B.  598;  see  also  Chicago  Railway  Terminal 
Elevator  Co.  v.  Inland  Revenue  Commissioners,  1896,  75  L.  T.  572 ;  and 
Revelstoke  v.  Inland  Revenue  Commissioners,  [1898]  A.  C.  568).  As  to 
the  extension  of  the  duty  on  these  securities  and  recent  cases  thereon 
see  Alpe's  Law  of  Stamp  Duties,  1907  ed.,  and  Foreign  Security. 

lYIarket,  Court  of  Clerk  of  the.— A  Court  "properly 
incident  to  every  fair  and  market  in  the  kingdom,  to  punish  misde- 
meanors therein ; "  the  chief  duty  of  which  was  to  see  the  weights  and 
measures  were  according  to  the  true  standard;  the  functions  of  the 
Court  are   now  superseded   by   the   provisions   of    the    Weights   and 
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Measures  Acts  (4  Steph.   Com.,  14th  ed.,  282).     See  Weights  and 
Measures;  Mai^kets  and  Fairs. 

Market  Gardens-— Market  gardens  until  recent  years  were 
subject  in  the  main  to  the  same  incidence  of  the  law  of  landlord  and 
tenant  {q.v.)  as  any  other  lettable  liereditament,  though  some  amend- 
ments in  favour  of  tenants  have  been  made  in  recent  years.  The 
Agricultural  Holdings  Act,  1883,  46  &  47  Vict.  c.  61,  applies  to  market 
gardens  (see  46  &  47  Vict.  c.  61,  ss.  1,  54,  and  61),  and  therefore  the 
tenant  of  a  market  garden  is  entitled  to  compensation  for  unexhausted 
improvements  in  tlie  same  way  that  the  tenant  of  an  agricultural  holding 
is  entitled.  His  right  to  compensation  has  been  further  extended  by  the 
Market  Gardeners'  Compensation  Act,  1895,  58  &  59  Vict.  c.  27,  [and  by 
the  Agricultural  Holdings  Act,  1900,  63  &  64  Vict.  c.  50.  It  may  be 
noted  that  in  the  case  of  an  agricultural  holding,  to  which  sec.  3  of  the 
Market  Gardeners'  Compensation  Act,  1895,  applies,  consent  of,  or  notice 
to,  the  landlord  is  not  required  as  a  condition  precedent  to  a  right  to 
claim  compensation  as  to  the  following : — 

(i.)     Planting  standard  or  other  fruit-trees  permanently  set  out. 
(iL)    Planting  fruit-bushes  permanently  set  out. 
(iii.)  Planting  strawberry-plants. 

(iv.)  Planting  asparagus,  rhubarb,  and  other  vegetable  crops  which 
continue  productive  for  two  or  more  years. 

(v.)  Erecting  or  enlarging  buildings  for  the  purpose  of  the  trade  or 
business  of  a  market  gardener. 

By  sec.  5  of  the  Agricultural  Holdings  Act,  1906,  6  Edw.  vii.  c.  56 
(which  comes  into  force  January  1, 1909),  sec.  4  of  the  Market  Gardeners' 
Compensation  Act,  1895,  is  to  apply  to  improvements  executed  before 
the  date  of  the  commencement  of  the  Act,  in  like  manner  as  the 
section  applies  to  improvements  executed  after  that  date.]  See  also 
Kiiuj  v.  Eversfield,  [1897]  2  Q.  B.  475. 

There  is  special  legislation  on  the  subject  of  market  gardens  with 
reference  to  rating.  For  the  purposes  of  the  general  district  rate, 
it  is  provided  by  sec.  211  (1,  h)  of  the  Public  Health  Act,  1875, 
that  "the  occupier  of  any  land  used  as  arable,  meadow,  or  pasture 
ground  only,  or  as  woodlands,  market  gardens,  or  nursery  grounds 
.  .  .  shall  be  assessed  in  respect  of  the  same  in  the  proportion  of 
one-fourth  part  only  of  such  net  annual  value  thereof."  A  similar 
provision  is  contained  in  sec.  230  of  the  same  Act  with  reference 
to  the  mode  of  raising  contributions  in  a  contributory  place  for  special 
expenses.  It  is  provided  that  with  respect  to  special  expenses,  the 
overseers  sliall  comply  with  tlie  requisitions  of  the  precept  of  the 
general  district  council,  "by  raising  the  contribution  required 'by  the 
levy  (in  the  case  of  an  entire  parish  on  the  whole  of  such  parish,  and  in 
the  case  of  a  contril)utory  place  or  part  of  a  contributory  place  forming 
part  of  a  parish,  by  the  levy  on  such  place,  or  such  part  thereof,  exclusive 
of  the  rest  of  the  parish)  of  a  separate  rate  in  the  same  manner  as  if  it 
were  a  rate  for  the  relief  of  the  poor,  with  this  exception,  viz.,  that  .  .  . 
the  occupier  of  any  land  used  as  arable,  meadow,  or  pasture  ground  only, 
or  as  wcMjdlands,  market  gardens,  or  nursery  grounds  .  .  .  shall,  where 
a  special  assessment  is  made  for  tlie  purpose  of  such  rate,  be  assessed  in 
respect  of  one-fourtli  part  only  of  the  rateable  value  thereof,  or  where  no 
special  assessment  is  made,  shall  pay  in  respect  of  the  said  property  one- 
fourth  part  onlv  of  the  rate  in  the  pound  payable  in  respect  of  houses 
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and  other  property."  "Where  a  market  gardener  and  nurseryman  was 
the  occupier  of  a  piece  of  land  upon  which  were  built  sixteen  greenhouses 
or  glasshouses,  which  practically  covered  the  surface  of  the  land,  being 
built  on  brick  foundations,  and  used  by  the  market  gardener  for  the 
purpose  of  growing  fruit  and  vegetables  for  sale  in  the  course  of  his 
business,  it  was  held  by  the  Court  of  Appeal  (affirming  the  Queen's 
Bench  Division)  that  the  land  with  the  greenhouses  upon  it  constitutes 
a  market  garden  or  nursery  ground  within  the  meaning  of  the  Public 
Health  Act,  1875,  and  that  the  property  should  therefore  only  be  rated 
to  the  general  district  rate  in  the  proportion  of  one-fourth  part  only  of 
the  net  annual  value  {Purser  v.  Worthing  Local  Board,  1887, 18  Q.  B.  D. 
818;  56  L.  J.  M.  C.  78;  35  W.  R.  682;  51  J.  P.  596).  The  same  rule 
would  seem  to  apply  to  a  fruit-garden  occupied  for  market  purposes. 

Under  the  Agricultural  Rates  Act,  1896,  59  &  60  Vict.  c.  16, 
[which  is  at  present  in  force  until  March  31,  1910,  under  1  Edw.  vii. 
c.  13,  and  5  Edw.  vii.  c.  8],  where  the  occupier  of  "agricultural  land"  is 
liable  to  pay  one-half  only  of  the  rate  in  the  pound  payable  in  respect 
of  buildings  and  other  hereditaments,  the  definition  of  the  "  agricultural 
land"  is  "any  land  used  as  arable,  meadow,  or  pasture  ground  only, 
cottage  gardens  exceeding  one-quarter  of  an  acre,  market  gai^dens, 
nursery  grounds,  orchards,  or  allotments.  .  .  ."  Under  this  Act  it  has 
been  held  by  the  House  of  Lords,  that  where  land  to  the  extent  of  four 
iicres  was  occupied  by  a  market  gardener  and  nurseryman,  on  which 
fifty-seven  glasshouses  or  greenhouses  of  various  sizes  were  erected, 
in  which  houses  were  grown  tomatoes,  cucumbers,  grapes,  and  other 
vegetables  and  fruits,  the  same  was  not  "  agricultural  land  "  wdthin  the 
above  definition,  and  so  liable  to  the  reduced  rate,  but  must  be  regarded 
as  buildings  liable  to  the  full  rate  (Smith  v.  Richmond,  [1899]  A.  C.  448). 

An  occupier  of  a  cottage  garden  may  claim  from  his  landlord 
■compensation  for  crops,  including  growing  fruit  and  other  matters,  on 
the  determination  of  the  tenancy,  under  the  Allotment  and  Cottage 
•Gardens  Compensation  for  Crops  Acts,  1887,  50  &  51  Vict.  c.  26. 
The  person  entitled  to  compensation  is  the  tenant  of  an  allotment  of 
not  more  than  two  acres  held  by  him,  and  cultivated  as  a  garden,  or 
as  a  farm  or  cottage  garden,  cottage  garden  being  defined  as  "an 
allotment  attached  to  a  cottage."  It  was  held  in  Cooper  v.  Pearce, 
[1896]  1  Q.  B.  562,  that  a  piece  of  ground  less  than  two  acres  in 
extent,  cultivated  by  a  seedsman  for  the  purposes  of  his  trade,  is  not 
an  allotment  or  cottage  garden,  and  therefore  the  tenant  was  not 
entitled  to  compensation  under  this  Act. 

By  the  Extraordinary  Tithe  Redemption  Act,  1886,  49  &  50  Vict. 
c.  54,  s.  1,  no  extraordinary  charge  shall  be  charged  or  levied  under 
the  Tithe  Commutation  Acts  on  any  hop  ground,  orchard,  fruit 
plantation,  or  market  garden,  newly  cultivated  as  such  after  the 
25th  June  1886.  And  see  Sinimonds  v.  Heath,  [1894]  1  Q.  B.  29;  and 
the  Tithe  Amendment  Act,  1860,  23  &  24  Vict.  c.  93,  ss.  42,  43;  and 
article  Tithes.     See  also  Landlord  and  Tenant;  Rating;  Tenant- 

RlGHT. 

lYIarkct  Overt. — Where  goods  are  sold  in  market  overt, 
according  to  the  usage  of  the  market,  the  buyer  acquires  a  good  title 
to  the  goods,  provided  he  buys  them  in  good  faith  and  without  notice 
of  any  defect  or  want  of  title  on  the  part  of  the  seller  (Sale  of  Goods 
Act,  1893,  s.  22.     See  Bentley  v.  Vilmont,  cited  infra,  the  Case  of  Market 
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Overt,  38  Eliz.  5  Co.  83/^  and  2  Black.  449,  as  to  the  common-law 
rule).  The  section  does  not  affect  the  law  relating  to  the  sale  of 
Horses,  to  which,  practically,  the  rule  laid  down  does  not  apply  (see 
Vol.  VI.  pp.  598,  599).  And  if  the  goods  sold  have  been  stolen 
(s.  24  (2)),  upon  the  conviction  of  the  thief  they  revest  in  the  person 
who  was  their  owner,  notwithstanding  the  sale  or  any  intermediate 
dealings  with  them  (s.  24  (1)).  Meanwhile,  until  the  conviction,  the 
property  in  them  passes  under  the  sale,  so  that  the  purchaser  is  not 
liable  in  trover  if  he  resells  the  goods,  even  after  notice  of  the  original 
owner's  claim  (Honaood  v.  Smith,  1788,  2  T.  K.  750;  1  E.  E.  613). 
He  has  no  claim  against  the  owner  for  the  cost  of  their  keep  (  Walker 
V.  Matthews,  1881,  8  Q.  B.  D.  109).  Goods  obtained  by  false  pretences 
are  not,  since  the  Act  of  1893,  revested  in  the  defrauded  owner  by 
conviction  of  the  thief  (sec.  24  (2)  partially  repealing  sec.  100  of  the 
larceny  Act,  1861,  and  sec.  27  (3)  of  the  Summary  Jurisdiction  Act, 
1879,  upon  which  Bentley  v.  Vilmont,  1887,  13  App.  Cas.  471,  was 
decided;  see  Payne  v.  Wilson,  [1895]  1  Q.  B.  653;  2  Q.  B.  537). 

"  Market  overt  in  the  country  is  only  held  on  the  special  (market) 
days  provided  for  particular  towns  by  charter  or  prescription  "  (semble, 
the  custom  does  not  extend  to  a  market  set  up  by  a  private  Act; 
Chalmers  on  Sale  of  Goods  Ad,  6th  ed.,  p.  60;  Moyce  v.  Neioington, 
1878,  4  Q.  B.  D.,  at  p.  34) ;  "  but  in  London  every  day,  except  Sunday, 
is  market  day.  The  market-place,  or  spot  of  ground  set  apart  for  the 
sale  of  particular  goods,  is  also  in  the  country  the  only  market  overt ; 
but  in  London  every  shop  in  which  goods  are  exposed  publicly  (see 
next  case)  to  sale  is  market  overt,  for  such  things  only  as  the  owner 
professes  to  trade  in"  (Blackstone;  Case  of  Market  Overt,  infra). 
London  here  means  the  city  (see  Hargreave  v.  Sjnnk,  [1892]  1  Q.  B. 
25),  and  a  London  shop  is  {semhle)  only  market  overt  for  sales  by  the 
shopkeeper,  not  for  sales  to  him  {I.e.).  It  is  of  the  essence  of  the 
custom  that  the  sale  should  be  an  open  and  public  sale,  so  a  sale  in  a 
saleroom  and  apart  from  the  shop  (I.e.),  or  at  a  wharf  {Wilkinson  v. 
King,  1809,  2  Camp.  335),  is  not  within  it.  Nor  is  a  sale  by  sample, 
the  bulk  sold  not  being  exposed  in  the  shop  {Crane  v.  London  Dock 
Co.,  1864,  33  L.  J.  Q.  B.  224).  [A  sale  by  auction  is  not  necessarily 
a  sale  in  market  overt.  Vol.  I.  p.  634.] 

[Avilwritics. — 2  Co.  Inst.  713;  The  Case  of  Market  Overt,  38  Eliz.,. 

5  Co.  Hep.  83 &;  Com.  Dig.,  "Market,"  E.,  and  the  cases  cited.] 

Markets  and  Fairs.— A  fair  is  a  greater  sort  of  market, 
usually  held  once  or  twice  a  year.  A  market  is  less  than  a  fair,  and  is 
usually  held  once  or  twice  a  week  (Bacon's  Ahr.,  "  Fair  ").  Every  fair 
is  a  market,  but  every  market  is  not  a  fair  (2  Inst.  406).  Fair^  and 
markets  are  derived  from  royal  grant  or  prescription  which  presumes  a 
grant  (2  Inst.  406).  And  therefore  it  would  seem  that  if  any  person  sets. 
up  any  fair  or  market  without  the  King's  authority,  an  information  in 
quo  warranto  lies  against  him  {R.  v.  Marsden,  1766,  1  Black.  (W.)  579). 

Tliero  is  no  impossibility  in  a  fair  and  a  market  being  held  in  the 
same  manor  on  the  same  day,  and  no  presumption  that  in  such  a  case 
the  market  is  absorbed  in  the  fair  {Dnke  of  Nexoeastle  v.  Worksop  U.  D. 
CouncU,  [1902]  2  Ch.  143). 

A  grant  of  a  market  (under  which  term  we  shall  speak  also  of  fairs) 
iB  only  made  after  a  writ  of  ad  quod  damnum,  and  a  return  that 
the  proposed  market  will  not  be  to  the  injury  of  any  person.     But- 
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if,  notwithstanding  such  a  return,  it  proves  to  be  to  the  damage  of  a 
market  already  existing,  the  grant  may  be  repealed  by  scire  facias,  for 
the  King  has  been  deceived  in  his  grant  {B.  v.  Butler,  1603,  3  Lev. 
220);  as  where  it  is  so  near  to  the  old  market  as  to  injure  it.  Whether 
the  new  market  is  a  nuisance  to  the  old  one  is  a  matter  of  evidence 
(2  Saund.  174). 

The  lord  can  only  hold  the  market  on  the  days,  and  within  the 
limits,  mentioned  in  the  grant.  By  Stat.  North.  2  Edw.  ill.  c.  15,  the 
lord  of  a  fair  must  at  its  commencement  publish  for  what  time  it  shall 
continue,  and  shall  not  hold  it  beyond  his  due  time,  otherwise  it  is  seized 
into  the  King's  hands.  By  27  Hen.  vi.  c.  5,  amended  by  13  &  14  Vict, 
c.  23,  a  fair  or  market  may  not  be  held  upon  Sunday  or  Good  Friday. 
If  no  place  is  mentioned  in  the  grant  where  the  market  is  to  be  held, 
the  lord  may  hold  it  where  he  pleases,  or  rather  where  he  can  most 
conveniently  do  so  {Curiven  v.  Salkeld,  1803,  3  East,  538;  7  E.  E.  510); 
and  if  limits  are  assigned  he  may  hold  it  anywhere  within  those  limits ; 
for  the  right  of  removal  is  incident  to  the  grant  {B.  v.  Cotterill,  1817, 
1  Barn.  &  Cress.  67). 

The  lord  has,  without  any  words  to  that  purpose  in  the  grant,  a  right 
to  hold  a  Court  for  the  settlement  of  disputes  which  have  arisen  in  the 
fair  and  for  wrongs  done  therein,  as  battery  and  slander  to  wares.  This 
is  called  the  Court  of  Pyepowder  {pedis  2yulverisati).  It  is  a  Court  of 
record,  and  held  before  the  steward  of  the  market.  The  procedure  of 
this  Court  is  regulated  by  17  Edw.  iv.  c.  2.  It  is  now  nearly  obsolete. 
See  Inferior  Courts. 

Tolls. — Tolls  are  not  incident  to  the  franchise  of  common  right,  and 
cannot  be  levied  unless  expressly  granted ;  therefore  in  the  case  of  the 
grant  of  a  fair  by  King  Henry  vii.,  cum  oiiinihus  lihertatibus  et  liheris 
consuettcdinibus  ad  hujusmodi  ferias  pertinentihcs,  it  was  held  that  the 
grantee  had  no  right  to  toll  {Heddy  v.  JVheelhouse,  38  Eliz.  Cro.  Eliz. 
558 ;  78  E.  E.  803).  But  if  some  toll  is  granted,  although  the  amount 
is  not  stated,  the  right  to  toll  is  well  granted  (King  v.  Corporation  of 
Maidenhead,  17  Jac.  I.  Palm.  76) ;  and  a  reasonable  toll  may  be  demanded 
{Stamford  {Corporation  of)  v.  Paivlett,  1830,  1  Cromp.  &  J.  57,  400; 
35  E.  E.  675).  What  is  a  reasonable  toll  may  be  difficult  to  determine. 
The  grantee  demands  his  toll  at  the  risk  of  a  private  suit  and  a  public 
prosecution  if  too  large.  The  King  cannot  grant  an  unreasonable  toll ; 
and  everyone  from  whom  toll  is  demanded  may  question  its  reasonable- 
ness {ibid.).  Where  tolls  of  a  uniform  amount  have  been  taken  for  a 
great  length  of  time,  they  will  probably  be  considered  reasonable,  unless 
manifestly  disproportioned  to  the  value  of  the  article  {Card  v.  Callard, 
1817,  6  M.  &  S.  69;  18  E.  E.  320).  A  toll  of  one  penny  for  each  pig 
sold  has  been  held  not  unreasonable  {Wright  v.  Bruister,  1832,  4  Barn.  & 
Adol.  116;  38  E.  E.  232).  A  custom  to  pay  a  toll  varying  with  the 
value  of  money  may  be  presumed ;  and,  notwithstanding  the  objection 
of  rankness,  a  shilling  for  each  cartload  of  fish,  fruit,  and  vegetables,  has 
been  upheld  {Laivrence  v.  Hitch,  1868,  L.  E.  3  Q.  B.  521). 

The  owner  of  a  fair  or  market,  so  long  as  he  does  not  charge 
unreasonable  tolls,  is  not  bound  to  charge  all  persons  alike,  but  may 
remit  part  of  the  toll  to  favoured  persons  {Duke  of  Newcastle  v.  Worksop 
U.  D.  Council,  supra). 

Toll  is  not  payable  until  sale,  unless  by  custom.  It  is  payable  by 
the  buyer,  and  not  by  the  seller  (2  Inst.  221);  but  by  custom  it  may  be 
payable  by  the  latter  {Hill  v.  Smith,  1812,  4  Taun.  524;  10  E.  E.  357). 
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It  is  only  payable  upon  goods  actually  brought  into  the  market,  and  sold 
there  No  toll  is  payable  upon  goods  sold  by  sample  in  the  market 
{JVelis  V.  Miles,  1821,  4  Barn.  &  Aid.  559;  23  R.  R.  393);  though  the 
seller  may  be  liable  to  the  owner  of  the  market  in  an  action  on  the  case 
for  not  bringing  the  goods  into  the  market.  The  King  cannot  grant  toll 
of  things  not  brouglit  into  the  market,  and  therefore  such  a  right  cannot 
arise  by  prescription  (Hill  v.  Smith,  supra). 

Exemptiaiis. — If  the  King  has  granted  to  any  to  be  discharged  of  toll, 
either  generally  or  specially,  this  grant  is  good  to  discharge  him  of  all 
tolls  in  the  King's  own  markets,  and  of  the  tolls  which  have  been 
granted  in  any  fair  or  market  granted  after  such  grant  of  discharge ; 
but  it  cannot  discharge  him  of  tolls  formerly  due  to  owners  of  markets 
(2  l7ist.  221).  It  would  appear  that  the  inhabitants  of  the  Duchy  of 
Lancaster  are  exempt  from  toll  in  all  markets  {Osbuston  v.  James,  4  Jac.  ii. 
2  Lut.  1377);  as  also  tenants  in  ancient  demesne  (2  Inst.  221). 

Stallage  and  Ficcage. — Stallage  is  a  duty  payable  for  the  liberty  of 
having  stalls  in  a  fair  or  market,  or  for  removing  them  from  one  place 
to  another.  Piccage  is  a  duty  for  picking  holes  in  the  lord's  ground  for 
the  posts  of  stalls.  These  duties  are  sometimes  called  tolls,  but  they 
do  not  pass  under  that  term  without  more.  They  are  payable  to  the 
owner  of  the  soil  where  one  owns  the  market  and  another  the  soil  upon 
which  it  is  held  {Heddy  v.  Wheelhouse,  supra;  Duke  of  Newcastle  v. 
Worksop  U.  D.  Omnicil,  stcpra).  No  one  can,  without  the  licence  of  the 
owner  of  the  market,  erect  a  stall  therein  (Mayor  of  Northampton  v. 
Ward,  1745,  1  Wils.  107;  2  Stra.  1238),  nor  set  up  tables  for  exposing 
his  goods  in  the  market  (Mayor  of  Norivich  v.  Siuan,  1777,  2  Black.  (W.) 
1116);  nor  may  a  basket,  which  is  in  effect  a  table,  be  placed  upon  the 
ground  (Mayor  of  Yarmouth  v.  Groom,  1862,  1  H.  &  C.  102).  But  any- 
one may  occupy  the  soil  with  baskets  necessary  and  proper  for  exposing 
his  goods  for  sale  (Toivnend  v.  Woodruff,  1850,  5  Ex.  Rep.  506);  and 
may,  it  appears,  place  his  goods  upon  the  ground  (Mayor  of  Lawnsons 
Case,  30  Eliz.  Cro.  Eliz.  75 ;  78  E.  R.  336). 

Market  Overt. — By  custom,  all  sales  of  articles  in  open  market  confer 
upon  the  buyers  in  good  faith  a  good  title  to  the  articles  bought, 
whatever  may  have  been  the  title  of  the  sellers.  As  to  this  custom, 
aee  Market  Overt. 

Disturbance. — If  one  has  a  right  to  a  market,  and  another  erects  a 
market  so  near  his  that  it  becomes  a  nuisance  to  his  market,  an  action 
on  the  case  lies  (Yard  v.  Ford,  22  Car.  ii.  2  Saund.  172),  or  an  in- 
junction will  be  granted  against  the  continuance  of  the  market  of  the 
defendant  (G.  E.  Fly.  Co.  v.  Goldsmid,  1884,  9  App.  Cas.  927);  and  it 
IB  no  answer  that  the  defendants  do  not  claim  to  have  a  franchise,  and 
toke  no  toll  (Mosley  v.  Chadunck,  1782,  7  Barn.  &  Cress.  47?i. ;  31  R.  R. 
150).  It  is  not  the  less  a  disturbance  that  the  new  market  is  held  upon 
Drivato  ground  (G.  E.  Fly.  Co.  v.  Goldsmid,  1884,  s^ipra  ;  Wilcox  v.  Steel, 
[1004]  1  Ch.  212).  And  if  the  defendant's  market  is  held  on  a  different 
day,  yet  the  action  lies  (  Yard  v.  Ford,  supra) ;  but  in  that  case  he  must 
prove  some  damage.  ^  If  the  new  market  is  lield  upon  the  same  day  as 
tlie  old  one,  the  law  intends  a  disturbance  (Mayor  of  Doixhester  v.  En^m\ 
1869,  L  K  4  Ex.  335).  \      J      J 

But  where  the  owner  of  a  market  allowed  the  defendant  to  erect  a 
market  in  the  neighbourhood,  and  carry  it  on  for  twenty-three  years, 
he  was  held  barred  of  his  action  for  disturbance  (Holcroft  v.  Heel,  1799, 
1  Bo«.  &  Pul.  400 ;  7  K.  K.  462).     And  so  where  the  owner  used  part  of 
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the  space  granted  for  a  market  for  other  purposes,  and  there  was  con- 
sequently on  ordinary  occasions  insufficient  room  left  for  the  public 
{Prince  v.  Leiuis,  1826,  5  Barn.  &  Cress.  363 ;  29  R.  R.  265). 

The  owner  of  the  market  has  also  his  action  against  those  who  get 
the  benefit  of  the  market  without  paying  tolls.  Thus  those  who  sell 
corn  by  sample  in  the  market  are  liable  to  an  action  for  the  injury  done 
to  the  market  by  the  loss  of  tolls  ( Teickesbitrij  {Bailiff  of)  v.  Bricknell, 
1809,  2  Taun.  120;  11  R.  R.  537).  But  the  action  does  not  lie  unless 
the  act  complained  of  was  done  designedly  {Mayor  of  Brecon  v.  Edwards, 
1862,  1  H.  &  C.  51).  No  action  lies  against  the  buyer  {Tewkeshtry 
{Bailiff  of)  V.  Distort,  1805,  6  East,  438).  And  so  where  persons  sell 
outside  the  market,  but  so  near  or  in  such  a  way  as  to  get  the  benefit 
of  it  {Blakey  v.  Dimsdale,  1777,  Cowp.  661 ;  Brigland  v.  Sharpter,  1839, 
5  Mee.  &  W.  375 ;  52  R.  R.  755 ;  Wilcox  v.  Steel,  supra).  But  not  if 
they  sell  in  their  own  dwelling-houses  or  shops  {Mayor  of  Macclesfield 
V.  Chapman,  1843,  12  Mee.  &  W.  18;  67  R.  R.  240),  unless  it  lies  by 
prescription  {Mayor  of  Macclesfield  v.  Pedley,  1832,  1  ISTev.  &  M.  K.  B. 
708;   38  R.  R.  264). 

Statutory  Markets. — In  modern  times  markets  have  been  almost 
always  established  by  local  Acts  of  Parliament  which  establish  and 
define  their  incidents.  In  order  to  shorten  special  Acts  of  this  kind  by 
rendering  it  unnecessary  to  repeat  in  each  Act  provisions  usually  inserted, 
and  to  ensure  greater  uniformity,  the  Markets  and  Fairs  Clauses  Act, 
1847,  10  &  11  Vict.  c.  14,  was  passed.  This  Act  only  applies  when 
incorporated  by  the  special  Act ;  but  this  is  usually  the  case.  It 
contains  provisions  with  regard  to  the  powers  and  duties  of  the  "  under- 
takers "  in  constructing  and  keeping  open  the  market,  erecting  slaughter- 
houses, providing  weighing  machines  for  weighing  commodities  sold  in 
the  market,  enforcing  tolls  and  stallages,  recovering  penalties,  and 
making  by-laws  for  the  regulation  of  the  market.  The  undertakers 
may  (s.  14)  hold  the  market  on  such  other  days  besides  those  prescribed 
(if  any)  as  they  may  appoint.  By  sec.  13,  "after  the  market-place  is 
open  for  public  use,  every  person,  other  than  a  licensed  hawker,  who 
shall  sell  or  expose  for  sale  in  any  place  within  the  prescribed  limits, 
except  in  his  own  dwelling-place  or  shop,  any  articles  in  respect  of 
which  tolls  are  by  the  special  Act  authorised  to  be  taken  in  the  market, 
shall  for  every  such  offence  be  liable  to  a  penalty  not  exceeding  forty 
shillings."  "  Prescribed  limits  "  mean,  where  a  municipal  corporation 
owns  the  market,  the  boundaries  of  the  borough  {Casioell  v.  Cooke,  1862, 
11  C.  B.  N".  S.  637).  Under  this  section  a  tradesman  who  brought  meat 
into  a  borough,  and  sold  it  from  his  cart  in  the  street  to  a  butcher  in 
her  shop,  was  held  liable  to  the  penalty  for  "  selling  or  exposing  for 
sale  "  {Mayor  of  Exeter  v.  Heaman,  1877,  37  L.  T.  535).  But  in  the  case 
of  a  baker  who  sold  bread  to  customers  in  a  similar  way,  except  that  it 
was  in  a  periodical  and  mutual  course  of  dealing,  the  penalty  was  held 
not  to  be  incurred  (  ^^^7e  v.  Mayor  of  Yeovil,  1892,  61  L.  J.  M.  C.  213), 
and  so  also  in  District  Council  of  Neiuton-in-Makerficld  v.  Lyon,  1900, 
81  L.  T.  756,  where  an  action  was  brought  for  tolls  upon  a  section  in  a 
local  Act  making  goods  "  exposed  for  sale  "  tollable.  Several  cases  have 
been  decided  as  to  what  is  included  in  the  words  "  dwelling-place  or 
shop."  A  large  building  capable  of  holding  a  hundred  head  of  cattle, 
with  a  yard  attached,  and  adjoining  the  dwelling-house  of  the  defendant, 
where  he  held  sales  by  auction,  was  held  not  within  these  words  (Fearon 
V.  Mitchell,  1872,  L.  R.  7  Q.  B.  690).     On  the  other  hand,  a  modern  shed 
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affixed  to  the  defendant's  house,  where  he  sold  potatoes  to  customers, 
was  held  to  be  his  "  dwelling-place  or  shop"  (Ashworth  v.  Heyivorth, 
1869,  L  R  4  Q.  B.  316). 

Where  the  special  Act  establishing  or  regulating  a  market  provides 
for  penalties  for  the  invasion  of  the  market  rights  to  be  recovered  before 
the  justices  of  the  peace,  an  action  will  nevertheless  lie  in  the  High 
Court  in  a  proper  case  for  a  declaration  and  injunction  where  such 
market  rights  have  been  invaded  {Stevens  v.  Chown,  [1901]  1  Ch.  894). 

By  the  Metropolitan  Fairs  Act,  1868,  31  &  32  Vict.  c.  106,  when 
any  fair  is  held  or  proposed  to  be  held  on  any  ground  within  the 
Metropolitan  Police  District  other  than  that  on  which  a  fair  has  been 
held  during  each  of  the  previous  seven  years,  the  fair  may  be  declared 
illei^al  by  a  magistrate,  unless  the  contrary  is  shown,  and  the  booths 
may  be  ordered  to  be  removed. 

By  the  Fairs  Act,  1871,  34  &  35  Vict.  c.  12,  the  Home  Secretary 
may,  upon  the  representation  of  the  magistrates  of  any  petty  sessional 
district,  and  with  the  consent  of  the  owner  of  the  fair,  order  the  fair  to 
be  abolished.  By  the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55, 
8.  166,  an  urban  authority,  whether  local  board,  improvement  commis- 
sioners, or  town  council,  may,  with  the  consents  mentioned,  purchase  or 
take  on  lease  market  rights,  and  provide  within  their  district  a  market- 
place and  all  matters  and  things  necessary  for  the  use  of  the  market, 
but  without  prejudice  to  the  rights  and  privileges  of  persons  in  the 
district;  and  by  sec.  169  the  Markets  and  Fairs  Clauses  Act,  1847,  so 
far  as  it  relates  to  the  weighing  of  goods  and  carts,  and  to  stallages, 
rents,  and  tolls,  is  incorporated  in  this  part  of  the  Act.  The  words 
"  within  their  district "  are  equivalent  to  the  "  prescribed  limits  "  of  sec. 
13  of  the  Markets  and  Fairs  Clauses  Act,  1847  {Spurlinq  v.  Bantoft, 
[1891]^2  Q.  B.  384).  By  the  Markets  and  Fairs  (Weighing  of  Cattle)  Act, 
1887,  50  &  5 1  Vict.  c.  27,  the  provisions  of  the  Markets  and  Fairs  Clauses 
Act,  1847,  with  regard  to  the  weighing  of  goods  and  carts,  is  extended 
to  the  weighing  of  cattle. 

[AittJiorities. — Gunning,  Law  of  Tolls ;  Bacon's  Abridgment,  vol.  iii. 
tit.  "Fairs;"  Comyns'  Digest,  vol.  v.  tit.  "Markets;"  Pease  and  Chitty, 
Mii.rhds  and  Fairs.'] 

lYIarkct  Towns.— Towns  which  are  entitled  to  hold  markets. 
Soe  Makkets  and  Fairs. 

Market  Value. — The  phrase  "market  value''  in  a  contract 
for  the  sab-  of  ^roods  means  the  price  in  the  market 'to  an  ordinary  con- 
sumer, irrcKpective  of  tlie  particular  contract  (Orchard  v.  Simpson,  1857, 
2  C.  B.  N.  S.  299).    See  Sale  OF  Goods.  ,. 

Marksman. — A  person  who  signs  by  a  mark  {q.v.). 

Marlebridge  (or  Marlborough),  Statute  of.— 

A  statute,  or  nillicr  a  series  of  statutes  passed  in  1267,  dealing  with 
the  subjeot  of  diatresa,  and  a  number  of  other  matters.  Distraining  out 
of  a  person's  fee,  or  in  the  King's  highway,  or  in  the  common  street, 
except  on  behftlf  of  the  King,  is  forbidden  (c.  15);  and  it  is  further 
provided  that  diatreaaea  are  to  be  reasonable  (c.  4).  Practically  all  the 
other  proviaiona  have  been  repealed. 

Marque.— See  Privateering. 
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Marque  dC  FabriquC— A  term  met  with  in  cases  involv- 
ing Trench  law,  the  equivalent  of  "  trade  mark,"  but  differing  from  it  in 
some  essential  points.  Thus  the  French  authorities  will  register  any 
mark  whatsoever;  there  is  no  preliminary  examination;  registration 
gives  no  legal  right  to  the  sole  use  of  the  mark,  and  no  length  of  user 
of  a  mark  can  render  the  right  to  use  it  indefeasible.  The  registration 
only  raises  a  presumption  of  priority  in  favour  of  the  person  registering 
it,  and  gives  the  rightful  owner  a  right  of  action  against  infringers  in 
the  Correctional  as  distinguished  from  the  Commercial  Courts. 

The  following  are  considered  marques  defcibriques : — Names  of  distinc- 
tive character,  appellations,  emblems,  imprints,  stamps,  seals,  vignettes, 
reliefs,  letters,  numbers,  wrappers,  and  every  other  sign  serving  to 
distinguish  the  products  of  a  manufacture  or  the  articles  of  a  trade 
(Law  of  June  23,  1857).  See  Barclay,  The  Law  of  France  relating 
to  Industrial  Property,  London,  1889. 

IVIarriage  in  the  law  of  England  means  "the  voluntary  union 
for  life  of  one  man  and  one  woman  to  the  exclusion  of  all  others  "  {Hyde 
V.  Hyde,  1866,  L.  E.  1  P.  &  D.  130 ;  Harrod  v.  Harrod,  1854,  1  K.  &  J. 
14;  BrinUey  v.  A.-G.,  1890,  15  P.  D.  76).  Unions,  either  actually  or 
potentially  polygamous,  will  not  be  treated  as  having  the  effect  of  a 
marriage  in  the  English  sense  of  the  term  (see  Hyd.e  v.  Hyde,  uhi  sup. ; 
In  re  Ullee,  1885,  54  L.  T.  286 ;  In  re  Bethell,  1888,  L.  R  38  Ch.  D.  220). 

A  certain  amount  of  confusion  has  arisen  between  the  two  aspects 
of  marriage  as  a  civil  contract,  and  as  a  religious  ceremony,  or  what  is 
ecclesiastically  termed  a  sacrament. 

This  article  is  limited  to  the  civil  contract,  save  so  far  as  it  is 
necessary  for  historical  and  other  reasons  to  refer  to  the  ecclesiastical 
view  of  marriage. 

Definition. — The  common  law  of  England  as  to  the  contract  of 
marriage  is  derived  from  the  Canon  law  of  the  Western  Church  as  it 
stood  before  the  decrees  of  the  Council  of  Trent.  It  differs  from  the 
old  Canon  law  in  requiring  celebration  by  a  person  in  holy  orders,  and 
in  not  recognising  marriages  per  verba  de  prcesenti  or  per  verba  de  futuro 
as  having  any  civil  effect  in  the  absence  of  evidence  of  celebration  in 
facie  ecclesice. 

It  further  differs  in  declining  to  recognise  legitimation  (20  Hen.  ill. 
c.  9)  per  subsequens  matrimonium.  The  statute,  after  stating  a  proposal 
by  the  bishops  to  allow  such  legitimation,  rejects  it  in  the  famous 
phrase  volumus  leges  anglice  mutari.  In  both  the  respects  above  stated 
English  law  differs  from  the  common  law  of  Scotland. 

In  order  to  constitute  a  marriage  in  England  which  will  be  recognised 
as  valid  in  English  law  it  is  necessary — 

1.  That  the  parties  should  be  of  an  age  and  mental  condition  enabling 
them  to  enter  into  a  contract  of  marriage. 

2.  That  the  parties  should  know  that  the  ceremony  was  a  marriage 
ceremony,  and  consent  to  the  marriage. 

3.  That  there  should  be  no  legal  impediment  to  their  inter- 
marriage. 

4.  That  the  marriage  should  be  solemnised  in  one  or  other  of  the 
modes  recognised  as  lawful. 

1.  The  age  of  capacity  to  marry,  borrowed  from  the  Eoman  and  Canon 
law,  was  and  still  is  fourteen  for  males  and  twelve  for  females.  In  the 
case  of  persons  above  these  ages  but  under  twenty-one,  evidence  of  the 
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consent  of  parents  or  persons  in  loco  parentis  is  required  before  the 
marriage  is  solemnised. 

Since  1823  the  rule  as  to  consent  is  directory  only,  and  a  marriage 
celebrated  without  such  consent  is  civilly  valid  (4  Geo.  iv.  c.  76,  s.  14 ; 
19  &  20  Vict.  c.  119,  s.  17  ;  R  v.  Birmingham,  1828,  8  B.  &  C.  29 ;  32  R.  R. 
332).  And  the  English  Courts  will  treat  as  valid  a  marriage  in  England 
between  an  Englishwoman  and  a  domiciled  Frenchman,  even  if  the 
latter  has  not  complied  with  the  rules  of  the  French  Civil  Code  as 
to  obtaining  the  consent  of  his  parents,  etc.  (Ogden  v.  Ogde7i,  C.  A., 
24  T.  L  R.  95,  affirming  s.c,  [1907]  P.  107). 

By  the  Marriage  of  Lunatics  Act,  1817,  51  Geo.  ill.  c.  37,  a  lunatic 
cannot  enter  into  a  contract  of  marriage  if  he  has  been  found  a  lunatic 
by  commission  or  his  person  and  estate  have  been  committed  under 
statute  to  trustees.  The  incapacity  exists  even  during  lucid  intervals, 
and  continues  until  he  is  declared  sane  by  the  Judge  in  Lunacy.  (The 
Act  applies  to  England  and  Ireland,  superseding  as  to  England  the  Act 
of  15  Geo.  II.  c.  30.)  Persons  of  weak  or  unsound  mind  not  found  to  be 
lunatics  may  validly  contract  marriage  subject  to  proof  that  they  under- 
stood and  consented  to  the  contract  (see  Portsmouth  v.  Portsmouth,  1  Hagg. 
Ecc.  355  ;  Harrod  v.  Harrod,  1854, 1  K.  &  J.  4 ;  69  E.  R.  344 ;  Durham  v. 
Durham,  1885, 10  P.  D.  80).  The  authorities  are  collected  and  discussed 
in  Wood  Ren  ton  on  Lunacy,  chap.  ii. 

2.  Occasionally  questions  arise  as  to  whether  the  parties  to  a  marriage 
actually  knew  that  they  were  being  married  and  assented  thereto.  The 
decisions  on  this  subject  are  complicated  by  questions  of  fraud,  coercion, 
and  undue  influence,  and  cannot  be  regarded  as  satisfactory  {Scott  v. 
Sebright,  1886,  12  P.  D.  21;  Cooper  v.  Crane,  [1891]  P.  369;  Ford  v. 
Stear,  [1896]  P.  1).  In  the  case  of  fraud  or  false  representation  the 
marriage  is  valid  unless  the  fraud  is  such  as  produces  the  appearance 
without  the  reality  of  a  consent,  e.g.  personation  by  one  party  of  another 
person  {Moss  v.  Moss,  [1897]  P.  263;  R.  v.  Btirton-on- Trent,  3  M.  &  S. 
537 ;  16  R.  R.  350).  It  does  not  include  concealment  by  the  woman  of 
the  fact  that  she  is  pregnant  by  another  man  {Moss  v.  3foss,  uhi  sup.). 

3.  The  legal  impediments  to  intermarriage  are — 

(«)  That  the  parties  are  within  the  prohibited  degrees  of  con- 
sanguinity or  affinity. 

{h)  That  both  or  either  is  party  to  a  valid  and  subsisting  marriage. 

The  prohibited  degrees  of  consanguinity  and  affinity  depend,  in  the 
first  instance,  on  the  table  published  in  1564,  and  referred  to  by  way  of 
instruction  to  the  clergy  in  the  Canons  of  1603. 

This  table  was  recognised  in  R  v.  Chadwich,  1847,  11  Q.  B.  173,  as 
containing  a  list  of  the  marriages  prohibited  by  God's  law  referred  to  in 
32  Hen.  viii.  c.  38,  as  explained  by  the  earlier  statutes,  28  Hen.  viii.  c.  7, 
8.  7,  and  28  Hen.  viii.  c.  16,  s.  2. 

That  table  is  specifically  recognised  as  part  of  the  English  law  by 
the  Marriage  Act,  1835,  which  declares  such  marriages  ipso  facto 
absolutely  null  and  void,  to  all  intents  and  purposes  whatsoever.  Until 
the  i)a«Hiiig  of  the  Act  the  marriages  were  voidable  only  by  sentence  of 
the  EcclcHinstical  Court  pronounced  during  the  lifetime  of  the  parties. 
The  Act  of  I8:i5  is  not  limited  to  members  of  the  Church  of  England, 
but  applies  to  all  persons  domiciled  in  England  irrespective  of  religion 
{He  Wiltmi,  1900,  2  Ch.  481). 

The  UbU»  was  altered  in  1907  (7  Edw.  vii.  c.  47)  by  declaring 
marriages  between  a  man  and  the  sister  (whether  of  whole  or  half- 
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blood)  of  his  deceased  wife  valid  as  a  civil  contract.  The  statute  applies 
irrespective  of  the  country  where  the  marriage  was  solemnised,  and 
applies,  with  certain  savings  as  to  existing  rights  and  interests,  to 
marriages  contracted  before  its  passing  (August  28,  1907). 

In  deference  to  the  religious  opinions  of  certain  members  of  the 
Anglican  Church  provisions  are  inserted  with  reference  to  the  contract- 
ing of  such  a  marriage  by  clergy  of  that  Church  or  the  solemnisation 
of  such  marriage  in  buildings  of  that  Church  (ss.  1,  4). 

The  Act  does  not  authorise  marriage  of  the  sister  of  a  divorced  wife 
during  the  lifetime  of  the  latter  (s.  3  (2)). 

Before  the  Reformation  the  Canon  law  recognised  (1)  a  table  of 
prohibited  degrees  of  consanguinity  and  affinity  different  in  certain 
details  from  that  recognised  by  32  Hen.  viii.  c.  38,  which  speaks  by 
reference  to  the  Levitical  law ;  (2)  the  power  of  the  Church  to  grant 
dispensations  allowing  marriage  within  the  prohibited  degrees  (one  of 
these  dispensations,  for  the  marriage  of  Henry  viii.  to  Catherine  of 
Aragon,  was  a  potent  if  not  a  controlling  factor  in  the  English  Refor- 
mation) ;  (3)  pre-contracts  of  marriage,  which  though  not  equivalent  to 
marriages  in  facie  ecclesice,  were  an  impediment  to  the  subsequent 
marriage  of  either  party. 

The  Act  of  1540  established  what  degrees  of  consanguinity  are  to 
be  recognised  in  England  as  impediments  to  marriage,  abolished  dis- 
pensations, and  made  pre-contracts  ineffective  to  dissolve  marriages 
**  contract  and  solemnised  in  facie  ecclesice  and  consummate  with  bodily 
knowledge  or  fruit  of  child." 

The  Act  of  1540  was  repealed  as  to  pre-contracts  in  1548  (2  &  3 
Edw.  VI.  c.  2),  and  the  ecclesiastical  jurisdiction  to  decree  specific  per- 
formance of  contracts  to  marry  was  restored.  This  jurisdiction  was 
again  restored  by  1  Eliz.  c.  1,  s.  3,  and  continued  till  its  final  abolition 
in  1823  (4  Geo.  iv.  c.  76,  s.  27). 

4.  The  modes  of  solemnising  marriage  in  England  prescribed  or 
allowed  by  English  law  are — 

A.  According  to  the  rites  of  the  Church  of  England — 

{a)  By  special  licence  of  the  Archbishop  of  Canterbury  at  any  hour 
or  place  under  25  Hen.  viii.  c.  21  (see  4  Geo.  iv.  c.  76,  s.  20). 

{h)  In  a  church  or  chapel  in  which  banns  may  be  lawfully  published, 
and  between  the  hours  of  8  A.M.  and  3  p.m.,  by  licence  granted  by  a 
bishop  or  his  surrogate  (see  4  Geo.  IV.  c.  76,  s.  22.  See  Licence, 
Marriage,  Vol.  VIII.  p.  162). 

(c)  "Within  such  place  and  times  as  above  stated  after  publication 
of  banns  (see  4  Geo.  iv.  c.  76,  s.  22.  See  Banns  of  Marriage,  Vol.  II. 
p.  100). 

{d)  Within  such  place  and  times  as  above  stated,  on  production  of 
a  certificate  by  the  superintendent  registrars  of  the  district  in  which 
the  church  is  (7  Will.  iv.  &  Vict.  c.  22,  s.  36),  of  due  notice  in  lieu  of 
banns,  having  been  given  to  him.  In  every  case  the  marriage  must 
be  solemnised  by  a  person  in  holy  orders  of  the  Church  of  England. 
It  is  usual  for  the  minister  to  be  bishop  or  priest;  but  according  to 
R  V.  Millis,  1845,  10  CI.  &  F.  534;  8  E.  R.  844;  59  R.  R.  134,  a  deacon 
is  competent.  For  discussion  on  this  subject,  see  Watson's  Clergyman's 
Law,  p.  146 ;  and  Short's  Annotated  Prayer-Book.  Whatever  be  the 
ecclesiastical  view  as  to  the  diaconal  functions,  the  Marriage  Acts  refer 
only  to  parsons,  ministers,  vicars,  and  curates. 

B.  By  purely  civil  forms,  without  any  religious  ceremony,  before 
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a  registrar  of  marriages  under  the  Marriage  Act,  1836,  5  &  6  Will.  iv. 
c.  85,  s.  21,  and  amending  Acts  (see  Solemnisation  of  Marriage). 
Though  a  religious  ceremony  at  the  registry  office  is  forbidden,  it  may 
be  subsequently  solemnised  on  production  of  the  registrar's  certificate 
of  the  civil  marriage  (19  &  20  Vict.  c.  119,  s.  12). 

C.  By  the  rites  of  religious  bodies  other  than  the  Church  of  England 
in  registered  buildings  in  the  presence  of  the  civil  registrar  (6  &  7 
Will.  IV.  c.  85,  ss.  18-21),  or  on  compliance  with  the  provisions  of  the 
Marriage  Act,  1898,  61  &  62  Vict.  c.  57,  without  requiring  the  attend- 
ance of  the  civil  registrar. 

The  enactments  referred  to  apply  to  the  Church  of  Rome  as  well  as 
to  Protestant  bodies  not  in  communion  with  the  Church  of  England, 
but  do  not  ordinarily  apply  to  marriages  between  persons  of  the  Jewish 
persuasion  nor  between  Quakers. 

D.  By  the  usages  of  persons  of  the  Jewish  persuasion  (see  Ruding 
V.  Smith,  1821,  1  St.  Tr.  N.  S.  1053).  These  usages  are  saved  as  to  the 
form  of  the  marriage,  but  as  to  certain  details  regulated  by  Marriage 
Acts  (4  Geo.  iv.  c.  76,  s.  31 ;  6  &  7  Will.  iv.  c.  85,  ss.  2,  16,  39 ;  3  &  4 
Vict.  c.  72,  s.  5;  19  &  20  Vict.  c.  119,  ss.  20-22).  The  liberty  to  use 
their  own  rites  affects  only  the  form  of  marriage  and  not  the  capacity 
of  the  parties  {Re  De  Wilton,  [1900]  2  Ch.  481).  It  appears  to  be  neces- 
sary to  prove  a  valid  marriage  by  Jewish  rites  to  produce  a  written 
contract  of  marriage  {R.  v.  Althausen,  1893,  17  Cox,  630),  and  that  the 
witnesses  to  the  marriage  were  not  blood  relations  (Nathan  v.  Wool/, 
1899,  15  T.  L.  R.  250).     See  Jews,  Vol.  VII.  p.  499. 

E.  By  the  usages  of  the  Quakers  even  when  only  one  of  the  parties 
is  a  Quaker.  These  marriages  are  governed  by  4  Geo.  iv.  c.  76,  s.  31 ; 
6  &  7  Will.  IV.  c.  85.  ss.  2,  16,  39 ;  3  &  4  Vict.  c.  72,  s.  5 ;  19  &  20  Vict. 
c.  119,  ss.  20,  21;  24  &  25  Vict.  c.  18;  and  35  &  36  Vict.  c.  10.  See 
Solemnisation  of  Marriage. 

On  production  of  a  certificate  of  solemnisation  of  marriage  according 
to  any  of  these  forms  a  presumption  arises  in  favour  of  the  validity  of 
the  marriage,  which  can,  however,  be  rebutted  by  proof  that  a  legal 
impediment  to  the  marriage  existed,  such  as  a  prior  and  subsisting 
marriage  of  either  party  or  consanguinity  or  affinity  of  the  parties 
within  the  prohibited  degrees. 

A  marriage  celebrated  in  proper  form  cannot  be  invalidated  by 
evidence  that  the  parties  did  not  reside  or  dwell  where  the  banns 
were  published  and  the  marriage  solenmised  (4  Geo.  iv.  c.  26,  s.  26). 
But  in  certain  cases  a  marriage  solemnised  in  due  form  is  void,  viz., 
where  the  persons  knoivimjly  and  wilfully  intermarry  by  the  Anglican 
rite  without  due  publication  of  banns  or  without  a  proper  licence 
(4  Geo.  IV.  0.  76,  s.  22;  Greaves  v.  Greaves,  1872,  2  P.  &  M.'423). 
It  is  doubtful  whether  Mayhew  v.  Maylmv,  1812,  2  Phillimore  11,  is  a 
binding  decision  under  the  present  Marriage  Acts.  Both  parties  must 
before  celebration  know  of  the  undue  publication  (Gompertz  v.  Kensit, 
1872,  L  R.  13  Eq.  369). 

A  marriage  by  licence  is  not  invalidated  by  the  wilful  use  of  false 
names  (Lane  v.  Goodwin,  1843,  4  Q.  B.  361).  Nor  is  a  marriage  before 
the  registrar  (Re  Rutter,  [1907]  2  Ch.  592). 

A  like  rule  applies  to  marriages  under  the  Act  of  1836  (6  &  7 
Will.  IV.  c.  85),  without  due  notice  to  the  registrar  (s.  42 ;  R.  v.  Rca, 
1872,  L.  R.  1  C.  C.  R.  365). 

Undue  publication  includes  false  statement  as  to  the  names  of  the 
parties  to  the  proposed  marriage. 
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A  marriage  is  void  if  not  celebrated  in  a  lawful  place,  or,  in  the  case 
of  an  Anglican  marriage,  by  a  person  in  holy  orders. 

Difficulties  which  had  arisen  in  the  case  of  marriage  after  banns 
when  one  party  is  resident  in  England  and  the  other  in  Ireland,  or  vice 
versd,  were  removed  by  the  Marriages  Validity  Act,  1899,  62  &  63  Vict. 
c.  27,  which  makes  publication  of  banns  in  accordance  with  law  or 
custom  of  the  place  of  residence  equivalent  to  publication  in  the 
manner  required  in  that  part  of  the  United  Kingdom  in  which  the 
marriage  is  solemnised. 

Irregular  and  Informal  Marriages. — The  old  learning  as  to  irregular 
and  clandestine  marriages  in  England  has  been  rendered  obsolete  by 
legislation  commencing  in  1753  with  Lord  Hardwicke's  Act,  26  Geo.  iii. 
c.  33,  since  repealed  and  superseded  by  the  Marriage  Act,  1823,  4  Geo.  iv. 
c.  76.  The  principal  authorities  on  the  earlier  law  are  Dalryniple  v. 
Dalrymple,  1811,  2  Hag.  Con.  54;  R.  v.  Millis,  1844,  10  CI.  &  Ein.  534; 
8  E.  K.  844;  59  R  E.  134;  and  Beamish  v.  Beamish,  1861,  9  H.  L.  C. 
274;  HE.  R.  735;  Pollock  and  Maitland's  History  of  English  Law, 
bk.  ii.  ch.  7,  s.  1 ;  and  see  Law  Review  for  May  1845  (vol.  ii.  p.  136), 
"  Marriage  De  Jure  and  De  Facto!'  Under  the  existing  law  a  marriage  is 
not  valid  unless  it  is  in  accordance  with  the  statutes  already  specified. 

Very  numerous  Acts  have  from  time  to  time  been  passed  to  remove 
doubts  as  to  the  validity  of  marriage  celebrated  without  due  regard  to 
legal  requirements,  e.g.  in  an  unlawful  place  or  by  a  person  not  having 
authority  to  celebrate.  Some  of  these  Acts  are  collected  in  Appendix  VII. 
to  the  Annual  Official  Index  to  the  Statutes,  others  in  the  Index  to  the 
Local  and  Personal  Acts,  1801-1899,  and  the  indices  to  the  annual 
volumes  of  the  Statutes  at  large. 

The  Provisional  Order  Marriages  Act,  1905,  5  Edw.  vii.  c.  23, 
empowers  a  Secretary  of  State  to  make  provisional  orders  in  the  case 
of  marriages  celebrated  in  England,  which  appear  to  be  invalid  or  of 
doubtful  validity  by  reason  of  some  informality.  The  draft  order  is  to 
be  advertised,  and  has  no  force  until  confirmed  by  Parliament. 

Rights  and  Obligations  Created  by  Marriage. — Marriage  imposes  on 
the  husband  the  obligation  to  maintain  his  wife  and  children.  While 
cohabitation  continues,  the  only  mode  of  enforcing  the  right  is  through 
the  poor  law.  In  the  event  of  adultery,  desertion,  or  cruelty  by  the 
husband  alimony  may  be  awarded  to  the  wife.  See  Desertion, 
Vol.  IV.  p.  528. 

The  wife  is  liable  to  the  poor  law  authorities  to  the  extent  of 
her  separate  property  for  the  maintenance  of  her  husband,  children, 
and  grandchildren  (45  &  46  Vict.  c.  75,  s.  20,  21). 

The  extent  of  the  husband's  liability  for  his  wife's  antenuptial  debts 
is  limited  by  sees.  13-15  of  the  Act. 

A  wife  has  the  same  civil  remedies  against  the  husband  in  respect 
of  her  separate  property  as  if  she  were  a/emc  sole  (s.  12). 

Criminal  proceedings  may  bo  taken  by  wife  against  husband,  or  vice 
versd,  in  respect  of  the  property  of  one  wrongfully  taken  by  tlie  other 
when  deserting  or  about  to  desert  the  other  (ss.  12,  16,  1884,  c.  14).  As 
to  other  criminal  proceedings,  see  R.  v.  Mayor  of  London,  1886,  16 
Q.  B.  D.  772. 

Husband  and  wife  cannot  sue  each  other  for  torts  except  for  the 
protection  of  property  (s.  12). 

A  husband  is  liable  for  his  wife's  torts  (SeroJca  v.  Kattenberg,  1886,. 
17  Q.  B.  D.  177;  Earlc  v.  Kingscote,  [1900]  2  Ch.  585). 
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A  husband  is  liable  for  debts  incurred  by  his  wife  only  so  far  as  she 
is  in  fact  or  by  presumption  of  law  his  agent ;  see  Husband  and  Wife, 
Vol.  VI.  p.  675. 

Communications  between  husband  and  wife  during  the  marriage  are 
privileged  from  discovery  in  evidence.  As  to  crimes  by  a  wife  in  the 
presence  of  her  husband,  see  Coercion. 

Effect. — The  eHect  of  a  valid  contract  of  marriage  is  to  create  between 
the  parties  the  relation  or  status  of  husband  and  wife,  continuing  during 
the  joint  lives  of  the  parties  unless  the  bonds  of  wedlock  created  by  the 
contract  are  sooner  dissolved  by  competent  authority. 

1.  Each  of  the  spouses  is  bound  to  live  and  cohabit  with  the  other ; 
and  the  remedy  for  breach  of  this  obligation  is  by  legal  proceedings  for 
restitution  of  conjugal  rights  {R.  v.  Jackson,  [1891]  1  Q.  B.  671). 

2.  According  to  former  views  of  the  common  law  the  wife  was  to 
a  certain  extent  in  the  legal  custody  and  subject  to  the  control  and 
authority  of  the  husband  {in  manu),  but  modern  decisions  reject  the 
ancient  dicta,  and  deny  that  the  husband  has  any  right  to  chastise  the 
wife,  or  to  restrain  her  of  her  liberty  in  order  to  maintain  his  conjugal 
rights  {R.  V.  Jackson,  ubi  sup.).  The  only  remaining  trace  of  this  doctrine 
is  that  of  marital  Coercion  as  a  defence  in  cases  of  crime. 

3.  Under  the  law  as  it  now  stands,  in  the  case  of  marriages  after 
December  31, 1882,  the  husband  acquires  no  legal  interest  in  the  personal 
property  of  his  wife  except  the  inchoate  right  to  succession  ab  intestatd 
involved  in  his  right  in  such  event  to  administer  her  personal  estate. 

As  regards  her  real  property  he  retains  the  inchoate  right  in  the 
event  of  her  intestacy  and  his  survival  to  Curtesy  or  Free  Bench. 

The  wife  by  marriage  acquires  an  inchoate  right  to  dower  out  of  the 
husband's  realty,  and  to  share  under  the  Statute  of  Distributions  in  his 
personalty  if  he  dies  intestate. 

When  the  marriage  has  taken  place  abroad  and  under  a  foreign  law 
the  property  rights  of  the  spouses,  under  their  contract  of  marriage,  are 
not  altered  by  their  settlement  in  England  (De  Nicols  v.  Curtier,  [1900] 
A.  C.  21). 

Inheritance  of  land  in  England  cannot  be  claimed  except  by  persons 
born  of  a  marriage  which  would  have  been  valid  if  solemnised  in 
England  (Birtivistle  v.  Vardill,  1840,  7  CI.  &  F.  895 ;  7  E.  E.  1308 ;  51  R.  R. 
139).  This  excludes  the  issue  of  marriage  between  persons  within 
the  English  degrees  of  consanguinity  and  affinity  as  now  established 
(Mette  v.  Mette,  1859, 1  Sw.  &  Tr.  416  ;  Fenton  v.  Livingston,  1859,  3  Macq. 
H.  L  497;  Dicey,  643),  and  by  the  Statute  of  Merton  (20  Hen.  iii.  c.  9) 
a  person  legitimised  j^er  subseqnens  matrimonium  of  his  parents  outside 
England  is  not  heir  to  their  land  in  England  (see  Dicey,  497). 

Neither  of  these  rules  applies  to  succession  to  personalty  if  the 
.  parents,  through  whom  the  claim  is  made,  were  validly  married  accord- 
ing to  the  law  of  their  domicil  {Re  Goodmans  Trtists,  1881,  17  Ch.  D. 
260).  A  distinction  has  been  drawn  as  to  the  effect  of  subsequent 
marriage  of  the  parents  abroad  on  the  rights  of  their  issue  born  before 
the  marriage,  according  as  the  children  were  born  in  England  or  in  the 
State  where  the  marriage  took  place,  the  parents  being  domiciled  there 
at  date  of  birth  and  marriage  {Goodman's  Trusts,  1881,  17  Ch.  D.  266; 
Shottowe  V.  Youwj,  1871,  L.  K.  11  Eq.  474;  Dicey,  506). 

Nor  does  the  first  rule  apply  in  the  case  of  succession  to  personalty 
where  the  marriage  is  valid  by  the  law  of  the  domicil,  though  between 
persons  within  the  degrees  prohibited  by  English  law,  or  between  a 
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woman  and  her  deceased  husband's   brother  {Re  Bozzellis  Settlement 
[1902]  1  Ch.  757). 

It  is  suggested  in  that  case  that  a  marriage  stamped  as  incestuous  by 
the  general  consent  of  Christendom  would  not  be  recognised  in  England 
{ibid.  757).  But  the  authorities  at  present  only  go  so  far  as  to  deny 
recognition  in  England  to  marriages  celebrated  abroad  between  persons 
domiciled  in  England,  but  forbidden  by  English  law  to  intermarry. 

Jurisdiction  as  to  Marriage. — The  common-law  Courts  had  inciden- 
tally to  pronounce  as  to  the  fact  and  validity  of  a  marriage ;  but  the 
direct  jurisdiction  in  matrimonial  causes  belonged  to  Ecclesiastical 
Courts  which  had  power — 

(1)  To  decree  celebration  in  facie  ecclesice  of  a  contract  of  marriage 
jier  verba  de  prwsenti  or  per  verba  de  futuro.  This  jurisdiction  was 
abolished  in  1823  (4  Geo.  iv.  c.  76,  s.  27). 

(2)  To  annul  a  marriage  which  was  void  or  voidable  ab  initio,  e.g. 
for  incapacity  to  marry.  This  jurisdiction  was  taken  away  in  1857 
(20  &  21  Vict.  c.  85). 

(3)  To  grant  a  divorce  a  mensa  et  tlioro.  The  exercise  of  this  juris- 
diction was,  by  Canon  107  of  1603,  guarded  by  putting  the  parties  before 
sentence  of  such  divorce  under  bond  not  to  remarry  during  each  other's 
life.  This  jurisdiction  was  taken  away  in  1857.  Until  1857  no  valid 
marriage  celebrated  in  England  could  be  dissolved  except  by  Act  of 
Parliament,  the  common  law  and  the  ecclesiastical  law  agreeing  that 
death  alone  could  dissolve  the  bonds  of  wedlock.  The  procedure  for 
obtaining  such  Acts  was  in  certain  respects  judicial  (see  Shaiv  v.  Gouldy 
1868,  L.  K.  8  H.  L.  55,  Lord  Westbury),  but  the  dissolution  was  a 
legislative  Act  (see  Proctor  v.  Proctor,  1819,  2  Hag.  Con.  292,  per  Sir 
W.  Scott). 

Many  such  Acts  were  passed  between  1669  and  1857.  In  that  year 
the  jurisdiction  of  the  ecclesiastical  Courts  over  matrimonial  causes  was 
abolished  and  a  new  civil  Court  was  created,  now  merged  in  the  Probate, 
Divorce,  and  Admiralty  Divisions  of  the  High  Court  of  Justice,  and 
received  jurisdiction  to  grant  not  only  judicial  separations  (divorce 
ci  mensa  et  thoro)  but  to  dissolve  the  marriage  (divorce  a  vinculo). 
The  jurisdiction  and  procedure  is  stated  under  Divorce,  Vol.  IV. 
p.  678. 

Nullity  of  Marriage  —  Judicial  Separation  —  Foreign  Divorce. — In 
Ireland  the  jurisdiction  in  matrimonial  causes  is  vested  in  a  civil 
Court,  now  the  King's  Bench  Division  of  the  High  Court  of  Justice ; 
but  divorces  a  vinculo,  where  the  husband  is  domiciled  in  Ireland,  can 
be  obtained  only  by  legislation  {Sinclair's  Divorce  Bill,  [1897]  A.  C.  469 ; 
Jones  Divorce  i^i7/,[1899]  A.C.348  ;  Killerij s Divorce  ^^7/,[1907]  A.C.306 ; 
Fitzgerald's  Divorce  Bill,  [1907]  W.  N.  60;  Galwey  Divorce  Bill,  [1907] 
W.  N.  60),  Occasionally  bills  are  presented  to  remove  doubts  which 
have  arisen  as  to  the  validity  of  the  divorce  in  England  of  a  domiciled 
Irishman  {Malones  Divorce  {  Valid  Action)  Bill,  [1905]  A.  C.  314 ;  Murphy 
Grimshaivs  Validation  Bill,  [1907]  W.  N.  134).  The  practice  as  to  divorce 
bills  is  stated  in  Macqueen's  R.  L.  Practice,  1842,  465,  468  (and  see 
Clifford,  Private  Bill  Legislation,  vol.  i.  pp.  387  et  seq. ;  May,  Pari.  Prac, 
12th  ed.).  The  procedure  as  to  divorce  bills  in  the  House  of  Lords  is 
regulated  by  Standing  Orders,  Private  Bills,  175-178.  The  bill  when 
presented  must  contain  a  clause  prohibiting  the  offending  parties  from 
intermarrying  (176).  There  is  not  such  provision  in  the  Standing 
Orders  of  the  House  of  Commons  (see  Standing  Orders  189-192,  208). 
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"Wliere  such  a  clause  appears  in  a  divorce  bill  sent  from  the  Lords, 
where  it  always  originates,  to  the  Commons,  it  is  there  struck  out  and 
is  not  restored. 

The  grounds  on  which  a  valid  marriage  may  be  dissolved  in  England 
are  dealt  with  under  Divorce,  Vol.  IV.  p.  678 ;  and  the  cases  in  which  a 
foreign  decree  of  divorce  will  be  accepted  in  England  are  collected  under 
Foreign  Divorce,  Vol.  VL,  p.  162. 

The  difVerence  between  the  laws  of  different  States  as  to  the  grounds 
on  which  divorce  will  be  decreed,  and  the  circumstances  under  wliich 
their  Courts  will  assume  jurisdiction,  cause  great  matrimonial  confusion 
under  the  migratory  conditions  of  modern  society.  The  English  Courts 
have  jurisdiction  to  dissolve  a  marriage,  wherever  it  was  made,  if  at  the 
time  the  proceedings  are  taken  the  husband  is  actually  domiciled  in 
England  {Lemcsiirier  v.  Lem£surier,  [1895]  A.  C.  469 ;  Sinclair's  Divorce 
Bill,  [1897]  A.  C.  469).  Under  the  present  practice  great  care  is  taken 
to  ascertain  the  exact  domicil  of  the  parties  (Divorce  Rules).  The  old 
doctrine  that  foreign  Courts  cannot  dissolve  an  English  marriage  is  long 
since  exploded  (see  Bater  v.  Bater,  [1906]  P.  209,  229,  235). 

Divorces  granted  outside  England,  wherever  the  parties  were  married, 
are  not  treated  as  valid  under  English  law  unless  granted  by  Courts  of 
the  husband's  domicil,  or,  if  granted  elsewhere,  recognised  as  valid  by 
the  Courts  of  his  domicil  {Harvey  v.  Farnie,  1882,  A.  C.  43  ;  Lemesurier 
V.  Lemesiirier,  ubi  sit}^.  ;  Bater  v.  Bater,  [1906]  P.  209);  or  unless,  if  else- 
where granted,  they  would  be  recognised  as  valid  by  the  law  of  the 
husband's  domicil  {Armitage  v.  Att.-Gen.,  [1906]  P.  135;  Ogden  v.  Ogden 
(Nov.  18),  1907,  C.  A.). 

The  English  Courts  inquire  only  into  the  jurisdiction  of  the  foreign 
Court,  and  not  into  the  grounds  on  which  such  Courts  dissolve  marriage. 

Foreign  Marriages. — From  the  point  of  view  of  English  law  foreign 
marriages  fall  into  three  classes — 

1.  Those  celebrated  in  England  under  foreign  law. 

2.  Those  celebrated  outside  England  under  the  forms  of  the  lex  loci 
celebrationis. 

3.  Those  celebrated  outside  England  in  accordance  with  the  pro- 
visions of  the  common  law  or  of  an  Imperial  Statute. 

The  rules  here  to  be  discussed  as  to  the  validity  of  a  foreign  marriage 
do  not  apply  to  marriages  under  laws  and  customs  admitting  of  polygamy 
(Ordascer  Cursetjee  v.  Farozabo7je,  1856,  10  Moo.  P.  C.  375  ;  14  E.  R.  533 ; 
Hyde  v.  Hyde,  1866,  L.  R.  1  P.  &  M.  130 ;  In  re  Ullee,  1885,  54  L.  T.  286  ; 
In  re  Bcthell,  1888,  38  Ch.  D.  220).  Marriage  under  the  law  of  Japan 
does  not  fall  under  this  exception  (Brinkley  v.  A.-G.,  1890,  15  P.  D.  76). 

1.  Marriages  solemnised  in  England  in  a  foreign  embassy  house  would 
apparently  be  recognised  as  valid  under  English  law  if  both  the  parties 
were  foreigners,  subjects  of  tlie  country  of  the  ambassador,  or  entitled 
to  diplomatic  privileges  {Ruding  v.  S^nith,  1821,  1  St.  Tri.  N.  S.  1066 ; 
Pertrcis  v.  Tondear,  1790,  2  Hag.  Con.  136).  But  the  question  has  never 
been  judicially  determined. 

Marriages  solemnised  in  England  outside  embassy  houses  between 
foreigners  and  by  foreign  rites  are  not  valid  by  English  law  unless  the 
place  in  which  they  are  celebrated  is  registered  for  marriages  and  the 
f'M  inaliticH  required  by  the  English  law  are  complied  with.  This  con- 
diiiMii  of  the  law  led  to  the  passing  of  the  Greek  Marriages  Act,  1884, 
47  &  48  Vict.  c.  20  (see  Zarifi  v.  A.-G.,  1885, 1  T.  L.  R.  683 ;  Scaramanga 
V.  A.-G.,  1889,  14  P.  D.  83).     It  is  quite  possible  to  register  the  places 
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of  worship  of  foreign  religious  bodies  and  to  celebrate  the  marriage  in 
the  presence  of  the  English  registrar  or  in  accordance  with  the  Marriage 
Act,  1898,  without  his  attendance.  But  it  is  now^  usual  to  have  such 
marriage  for  English  purposes  solemnised  before  the  registrar,  and  to 
conduct  the  foreign  ceremony  without  reference  to  English  law. 

Considerable  difficulties  have  arisen  out  of  the  marriages  solemnised 
in  the  United  Kingdom  between  a  British  subject  and  a  foreigner  owing 
to  the  uncertainty  whether  the  personal  law  of  the  foreigner  will  treat 
the  English  marriage  as  valid.  These  difficulties  are  well  illustrated  by 
Ogden  v.  Ogden,  1907  (Nov.  18),  an  example  of  acute  conflict  between 
the  laws  of  the  two  parties  to  the  marriage.  To  solve  these  difficulties 
the  Marriage  with  Foreigners  Act,  1906,  6  Edw.  vii.  c.  40,  enacts,  sec.  3, 
that  when  satisfactory  arrangements  have  been  made  with  a  foreign 
State  for  the  issue  by  the  proper  officer  of  that  State  in  the  case  of 
persons  subject  to  its  marriage  laws,  and  proposing  to  marry  a  British 
subject  in  the  United  Kingdom,  of  a  certificate  that  proper  notices  have 
been  given,  and  no  impediment  has  been  shown  to  exist  to  the  proposed 
marriage,  the  King  in  Council  may  make  regulations — {a)  Eequiring  the 
foreigner  to  give  notice  to  the  person  by  or  in  whose  presence  the 
marriage  is  to  be  solemnised,  of  the  fact  that  such  foreigner  is  subject 
to  the  marriage  law  of  the  foreign  country ;  (b)  forbidding  celebration 
of  the  marriage  after  such  notice  until  the  certificate  of  no  impediment 
is  produced.  Persons  knowingly  contravening  the  regulations  are  guilty 
of  an  indictable  misdemeanor,  and  liable  to  a  fine  not  exceeding  £100, 
or  to  imprisonment  not  exceeding  one  year. 

These  provisions  do  not  apply  to  marriages  between  two  persons 
both  professing  the  Jewish  religion,  solemnised  according  to  the  usages 
of  the  Jews,  in  the  presence  of  the  secretary  of  a  synagogue,  authorised 
to  register  such  marriages,  or  a  deputy  duly  appointed  by  the  deputy, 
and  approved  by  the  President  of  the  London  Committee  of  Deputies  of 
the  British  Jews. 

2.  Marriage  According  to  Lex  Loci  Abroad. — A  marriage  will  be 
treated  as  valid  in  point  of  form  in  English  law  if  valid  by  the  local 
law  of  the  place  where  it  is  celebrated  {Kent  v.  Burgess,  1840,  11  Sim. 
361 ;  59  E.  K.  913). 

This  is  the  rule  as  laid  down  by  Lord  Stowell  in  Ending  v.  Smith, 
1821,  1  St.  Tri.  N.  S.  1053.  It  is  supported  by  prior  and  subsequent 
authority,  e.g.  Herbert  v.  Herbert,  1819,  2  Hag.  Con.  263,  and  Stvift  v. 
Kelly,  1835,  3  Kn.  P.  C.  257;  Ln  re  Alisons  Trusts,  1874,  31  L.  T.  638; 
as  to  which  see  I^arajpano  v.  Happaz,  [1894]  A.  C.  165.  It  was  applied 
irrespective  of  the  domicil  of  the  parties,  so  that  even  Gretna  Green 
marriages  between  minors  were  treated  as  valid  in  England  {Crompton 
V.  Bearcroft,  1767,  2  Hag.  Con.  376)  until  Lord  Brougham's  Act  {Law- 
ford  V.  Davis,  1878,  4  P.  D.  61). 

The  rule  applies  primarily  only  to  the  formalities  attending  the 
marriage  {Middleton  v.  Janvrin,  1802,  2  Hag.  Con.  437).  If  they  are 
not  in  accordance  with  the  lex  loci  the  marriage  will  not  be  recognised 
here. 

Validity  in  point  of  form  is  not  completely  conclusive  as  to  the 
complete  validity  of  a  marriage  celebrated  abroad.  The  parties  must 
also  be  capable  of  intermarrying  by  their  personal  law,  i.e.  the  law  of 
their  domicil  or  their  nationality.  In  England  hitherto  it  has  been 
usual,  if  not  invariable,  to  make  capacity  depend  on  domicil  (when 
ascertainable)  rather  than  on  nationality. 

VOL.  IX.  2 
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A  difficult  question,  not  yet  satisfactorily  solved,  arises  as  to  the 
Jaw  by  which  the  personal  capacity  of  the  parties  to  marry  is  to  be 
governed.  The  tendency  of  the  cases  is  towards  the  opinion  that 
British  subjects  domiciled  in  England  cannot  lawfully  intermarry 
abroad  with  persons  whom  they  could  not  lawfully  marry  in  England 
{Brook  V.  Brooh  1861,  9  H.  L.  C.  193;  11  E.  R.  703).  The  decision  in 
Brook  V.  Brook  is  not  wholly  accepted  in  America,  and  has  been 
criticised  in  English  cases.  But  the  rule  was,  in  Re  Be  Wilton,  [1900] 
2  Ch.  481,  applied  to  invalidate  a  marriage  celebrated  in  France  between 
a  niece  and  her  maternal  uncle  both  domiciled  British  subjects  and  both 
of  the  Jewish  persuasion,  although  by  the  law  of  France  and  the  Jewish 
law  no  impediment  existed  to  intermarriage  between  the  parties.  And 
in  accordance  with  the  rule  a  marriage  was  declared  valid  which  had  been 
celebrated  in  Italy  between  persons  domiciled  in  Italy,  who  were  within 
the  prohibited  degrees  of  affinity  under  English  law  {Re  Bozzelli,  [1902] 
1  Ch.  751).  The  need  of  parental  consent  to  the  marriage,  in  England, 
of  a  Frenchman  or  Frenchwoman  under  the  age  of  twenty-five,  has  been 
treated  in  England  not  as  a  personal  incapacity  but  as  belonging  to  the 
ceremony.  Such  consent  has  always  been  required  by  law  as  to  persons 
under  twenty-one  (see  Canons  of  1603)  ;  but  a  marriage  celebrated  with- 
out it  has  since  1823  been  valid,  the  statute  being  directory  only  {R.  v. 
Bimmigham,  8  B.  &  C.  29 ;  32  R.  E.  332) ;  and  the  persons  w^ho  falsely 
represent  that  the  necessary  consents  have  been  given  merely  incur 
penalties  under  the  Marriage  Acts.  With  respect  to  marriages  in  England 
when  one  or  both  parties  are  foreigners,  considerable  controversy  has 
arisen  as  to  the  law  applicable.  But  it  is  now  established  by  Simonin 
v.  Mallac,  1860,  2  Sw.  &  Tr.  67,  and  by  Ogclen  v.  Ogden,  that  capacity  to 
contract  marriage  in  England  is  regulated  by  the  lex  loci  so  far  as 
concerns  such  matters  as  the  consent  of  parents.  In  the  latter  case 
a  marriage  was  celebrated  in  England  between  an  Englishwoman  and 
a  domiciled  Frenchman.  The  French  Courts  declared  the  marriage  null 
for  lack  of  the  parental  consent  then  required  by  French  law.  The  wife 
was  remarried  in  England  to  a  domiciled  Englishman.  The  second 
husband  sought  to  annul  his  marriage  with  her  on  the  ground  that  the 
prior  marriage  was  still  subsisting.  Bargrave  Deane,  J.,  held  that  the  first 
marriage  in  England  was  valid,  the  restrictions  upon  and  prohibitions 
on  her  marriage  depending,  in  his  view,  upon  the  lex  loci  contractus,  and 
that  a  foreign  nation  was  not  entitled  to  impose  on  English  Courts  the 
obligation  of  recognising  such  a  decree  of  the  foreign  Court  as  was 
vouched  in  the  case  ([1907]  P.  107).  This  decision  was  affirmed  by  the 
C.  A.,  Nov.  18,  1907 ;  24  T.  L.  R.  94. 

The  decision  of  the  C.  A.  in  Ogden  v.  Ogden  draws  a  clear  distinction 
between  questions  of  capacity,  subject  to  obtaining  consents  'required 
by  the  personal  law  or  law  of  the  domicil,  and  absolute  impediments 
to  intermarriage  between  the  parties  by  the  law  of  their  common  domicil. 
In  Sottomayor  v.  De  Barros  (No.  1),  1877,  3  1\  D.  1,  it  was  held  that  two 
first  cousins  domiciled  in  Portugal  could  not  lawfully  intermarry  in 
England,  because  by  the  law  of  Portugal  marriages  between  first  cousins 
are  illegal  except  under  ecclesiastical  dispensation.  If  such  persons 
were  domiciled  in  England  the  marriage  would  be  valid.  In  Sottomayer 
v,De  Barroa  (No.  2),  1879,  5  P.  U.  94,  certain  of  the  rules  laid  down  in 
the  first  of  these  cases  must  be  read  with  the  qualifications  made  in 
Ogatii  V.  Ogdcii. 

English  law  would  not  refuse  to  recognise  the  validity  of  a  marriage 
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in  England,  between  a  foreign  monk  and  a  foreign  nun,  nor  between 
white  and  coloured  citizens  of  the  United  States,  and  prohibition  of  the 
remarriage  of  a  divorced  person  by  the  law  under  which  the  divorce 
was  granted  has  been  held  not  to  affect  his  right  to  remarry,  probably 
on  the  ground  tliat  a  penal  condition  attached  by  a  foreign  law  is 
not  enforceable  here  {Scott  v.  Att.-Gen.,  1886,  11  P.  D.  128;  Ogde7i  v. 
Ogden,  1907  (iS^v.  18),  C.  A. ;   Warter  v.  Warter,  1890,  15  P.  D.  152). 

English  law  has  recognised  as  valid  a  marriage  abroad  by  an 
Englishman  under  attaint  {Kynnaird  v.  Leslie,  1866,  L.  E.  1  C.  P. 
389). 

The  Royal  Marriages  Act,  1772,  12  Geo.  ill.  c.  11,  imposes  on  persons 
subject  to  it  an  absolute  disability  to  marry  legally  in  any  part  of  the 
world  except  in  accordance  with  its  provisions  (Dicey,  Conflict  of  Laws, 
640;  Sussex  Peerage  Claim,  1844,  11  CI.  &  Fin.  85;  8  E.  E.  1034; 
65  E.  E.  11 ;  6  St.  Tr.  K  S.  79). 

3.  English  law  will  recognise  marriages  abroad  not  solemnised 
according  to  the  lex  loci  in  the  following  cases : — 

(a)  Where  the  parties  cannot  avail  themselves  of  the  lex  loci,  where 
resort  to  the  lex  loci  is  insuperably  impossible,  e.g.  in  a  Mahometan 
or  pagan  country,  or  as  in  the  case  of  British  Protestants  in  Eome 
during  the  existence  of  the  Papal  States  (Cruise  on  Dignities,  276, 
Eldon,  C;  Dicey,  634;  Westlake,  3rd  ed.,  60;  Lautour  v.  Teesclale,  1816, 
8  Taun.  830;  17  E.  E.  518;  Ruding  v.  Smith,  1821,  2  Hag.  Con.  371; 
Eraser,  Husband  and  Wife,  20  ed.,  1313). 

(b)  AVhere  there  is  no  lex  loci,  as  in  savage  countries. 

(c)  Where,  as  in  the  case  of  marriages  on  British  ships  or  in  the 
lines  of  a  British  army,  or  in  certain  cases  on  land  abroad  British  law 
is,  of  necessity,  or  for  convenience,  applied,  e.g.  in  factories  in  the  East, 
or  in  countries  where  the  privilege  of  exterritoriality  is  enjoyed.  See 
EoREiGN  Jurisdiction. 

The  common  law  as  to  marriage  (prior  to  Lord  Hardwicke's  Act, 
26  Geo.  II.  c.  33)  required  the  presence  and  assent  of  an  episcopally 
ordained  minister  of  the  Anglican,  Eoman,  or  Eastern  Church  {Laittour 
v.  Teesdale,  ubi  sup. ;  R.  v.  Millis,  1843,  10  CI.  &  Fin.  534;  8  E.  E.  844 ; 
59  E.  E.  134 ;  and  Beamish  v.  Beamish,  1861,  9  H.  L.  274 ;  11  E.  E.  735  ; 
In  re  M'Loughlin,  1878,  1  L.  E.  Ir.  421).  There  are  cases  in  which 
marriages  ^^er  verba  de  j^rossenti  in  parts  of  India  and  Australia  have 
been  held  valid,  it  being  proved  that  no  clergyman  could  be  found 
{Catterall  v.  Catterall,  1845,  1  Eob.  Eccl.  304 ;  1847,  1  Eob.  Eccl.  580 ; 
Maclean  v.  Cristall,  1849,  7  No.  Ca.  (Eccl.  &  M.),  Appendix,  p.  xvii.,  a 
decision  of  the  Supreme  Court  of  Bombay).  But  a  marriage  celebrated 
between  British  subjects  in  1834  at  Smyrna  before  the  British  consul 
without  the  presence  of  a  clergyman  was  held  void  {Catherwood  v. 
Caslon,  1844,  13  Mee.  &  W.  261). 

Marriages  within  the  lines  of  a  British  army  of  occupation,  whether 
peaceable  or  hostile,  in  a  foreign  country,  appear  to  have  been  valid  at 
■common  law  if  one  party  was  subject  to  military  law,  and  an  Anglican 
minister  in  holy  orders  officiated  {R.  v.  Brampton,  1808,  10  East,  282 ; 
10  E.  E.  299 ;  B^irn  v.  Farrar,  1819,  2  Hag.  Con.  369 ;  Ruding  v.  Smith, 
1821,  1  St.  Tri.  N.  S.  1053 ;  Waldegrave  Peerage  Case,  1837,  4  CI.  &  Fin. 
649 ;  7  E.  E.  247). 

The  rule  was  recognised  and  extended  in  the  Act  of  1823  (4  Geo.  iv. 
c.  9),  and  under  sec.  22  of  the  Act  of  1892  (55  &  56  Vict.  c.  23)  applies 
to  all  marriages  whether  of  British  subjects  or  not  solemnised  within 
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the  lines  by  any  chaplain  or  officer  or  otlier  person  officiating  under  the 
orders  of  the  commanding  officer  of  a  British  army  serving  abroad. 

Marritiges  at  sea  on  British  public  or  private  ships  appear  to  be  valid 
at  common  law  if  performed  by  an  episcopally  ordained  minister,  even 
without  licence  or  banns  (Culling  v.  Culling,  [1896]  P.  116).  If  per- 
formed by  the  captain  they  seem  to  be  invalid  (Bu  Moulin  v.  Bndtt, 
1860,  13*Ir.  R.  C.  L.  212,  a  marriage  celebrated  in  1817  on  a  British 
transport  eii  roiUe  for  New  South  Wales  by  the  civil  commander  of  the 

V66861). 

In  the  case  of  marriage  on  a  British  merchant  ship  for  which  an 
official  log  is  required,  the  master  must  enter  in  the  log  every  marriage 
taking  place  on  board  the  ship,  with  the  names  and  ages  of  the  parties 
(57  &  58  Vict.  c.  60,  s.  240  (6)),  and  masters  of  foreign-going  ships  whose 
crew  is  discharged  in  the  United  Kingdom  must  deliver  it  up  (s.  242  (1)). 

From  1823  to  1891  various  Acts  were  passed  to  provide  for  marriages 
under  British  law  in  foreign  ports,  which  are  enumerated,  repealed,  and 
consolidated  in  the  Foreign  Marriage  Act,  1892,  55  &  56  Vict.  c.  23, 
under  that  Act  may  be  lawfully  performed  on  a  British  public  vessel  on 
a  foreign  station  (if  one  party  to  the  marriage  is  a  British  subject)  by 
commanding  officers  of  such  rank  and  of  such  ships  as  are  authorised  for 
the  purpose  by  the  Admiralty  instructions  without  a  Secretary  of  State's 
warrant,  or  who  are  made  marriage  officers  by  a  marriage  warrant  of  the 
Secretary  of  State  (55  &  56  Vict.  c.  23,  s.  12 ;  Marriage  Order  in  Council,. 
1892,  art.  10  (St.  R.  &  0.,  Rev.  ed.  1904,  vol.  viii.,  tit.  "Marriage";). 
Marriage  is  not  to  be  celebrated  on  a  public  ship  if  at  the  port  or  place- 
where  she  is  sufficient  facilities  for  marriage  exist  by  the  local  law  or 
under  the  Act  (art.  10  (2)).  Not  less  than  three  weeks'  notice  must  be 
given  in  such  manner  as  to  satisfy  the  commander  that  the  notice  would 
suffice  in  England  and  that  the  marriage  is  not  clandestine  (art.  10  (3)). 
Breach  of  the  regulations  does  not  invalidate  the  marriage  (Act,  s.  13). 
It  is  not  clear  whether  the  Act  of  1892  invalidates  marriages  on  a  public 
vessel  celebrated  in  accordance  with  the  old  common  law  of  marriage. 
If  they  are  celebrated  outside  British  territorial  waters,  the  statute  law 
as  to  marriages  in  the  United  Kingdom  would  seem  inapplicable,  although 
such  vessels  are  for  most  purposes  of  English  law  treated  as  part  of 
England  (Dicey,  Conflict  of  Laws,  p.  633).  The  same  observations  apply 
to  British  merchant  vessels,  with  this  difference  that  public  ships  are 
not,  while  private  ships  are,  when  in  foreign  territorial  waters,  subject 
to  the  lex  loci  (see  Dicey,  Conflict  of  Laws,  p.  633). 

Tlie  validity  given  by  the  Act  is,  of  course,  only  under  British  law 
(EsU  v.Sviyth,  1854,  18  Beav.  112;  52  E.  R.  44),  and  the  law  of  the 
Hi&Ui  in  which  the  marriage  actually  took  place  may  not  recognise  the 
validity  of  a  marriage  under  the  Act.  Thus  the  French  Coufts  have 
denied  the  vaUdity  of  a  marriage  between  a  British  and  a  French  subject 
ftt  the  British  Embassy  House  in  Paris  {French  v.  Morgan,  1  Clunet,  71 ; 
Tripd  v.  BaiTct,  1  Clunet,  73 ;  2  Eraser,  Husband  and  Wife,  2nd  ed., 
1139;  12  Clunet,  059),  although  it  would  certainly  be  valid  in  England 
(lUoyd  V.  Petitjean,  1839,  2  Curt.  Eccl.  Cas.  251).  They  deny  that  the 
embassy  is  exterritorial,  so  as  to  make  British  law  the  lex  loci  cele- 
bralumis,  and  say  that  a  foreign  ambassador's  privileges  do  not  entitle 
hini  to  interfere  aux  actes  de  la  vie  civile  interessant  les  indigdncs  du  pays 
auqiiel  U  est  accredit,^.     Cp.  In  re  Wright,  1856,  25  L.  J.  Ch.  621. 

Besides  the  Act  tliore  are  three  Orders  in  Council  made  under  it  in 
1892.  1895.  and  1903  (St.  R.  &  0.,  Rev.  1904,  vol.  viii.,  tit.  "Marriage,"' 
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pp.  36,  44,  47),  which  with  the  Act  sums  up  what,  for  practical  pur- 
poses, is  the  whole  law  as  to  British  marriages  celebrated  out  of  the 
United  Kingdom. 

The  scheme  of  the  Act  is  to  make  marriages  celebrated  under  it  as 
valid  as  if  they  had  been  duly  solemnised  in  the  United  Kingdom.  It 
constitutes  certain  persons  marriage  officers  by  or  in  whose  presence 
marriages  may  be  celebrated  (s.  11),  who  are  appointed  either  by  written 
warrant  from  a  Secretary  of  State,  or  are  authorised  by  the  marriage 
regulations  of  1892  to  act  without  a  written  warrant,  i.e. — 

{a)  British  ambassadors  or  officers  for  the  time  being  performing 
their  duties,  or  any  secretary  attached  to  the  embassy  appointed  in 
writing  to  act  as  marriage  officer  by  the  head  of  the  embassy  (Order  in 
Council,  1892,  art.  1); 

{h)  Commanding  officers  of  such  rank  and  of  such  British  public 
vessels  as  are  authorised  under  Admiralty  instructions  to  act  as  marriage 
officers  (1892,  art.  10). 

Consuls  appear  to  act  only  under  marriage  warrants. 

In  addition  to  the  provisions  as  to  marriage  on  a  ship  or  in  British 
lines,  the  Act  permits  marriage — 

(i.)  In  a  British  embassy  house,  i.e.  the  residence  of  the  ambassador, 
and  every  place  within  its  precincts  and  curtilage,  and  any  church  or 
chapel  annexed  to  the  house,  or  for  the  time  being  and  with  the  consent 
of  the  foreign  Government,  as  the  embassy  chapel ; 

(ii.)  In  the  official  house  of  a  British  consul  (Order  1892,  art.  7); 

(iii.)  In  a  building  specified  in  an  authority  to  a  high  commissioner 
or  resident  in  a  foreign  country  to  act  there  as  a  marriage  officer  (Order 
1892,  art.  9). 

Provisions  are  made  as  to  notices,  oaths,  vetoes,  caveats,  fees,  and 
the  like  (Act,  ss,  2-8;  Order  of  1892,  art.  6),  and  as  to  registration  and 
transmission  here  annually  of  a  list  of  marriages  (Act,  ss.  9,  10),  and  as 
to  residence  (Order  of  1903). 

The  marriage  is  not  to  be  celebrated  in  an  embassy  or  consulate  if 
a  marriage  by  the  local  law  would  be  valid  in  England,  unless  (a)  both 
parties  are  British  subjects ;  (h)  one  is  a  British  subject  and  the  other  is 
not  a  citizen  or  subject  of  the  State  in  which  the  embassy  or  consulate 
is ;  (c)  one  is  a  British  subject  and  the  other  is  a  citizen  or  subject  of 
the  country,  but  sufficient  facilities  do  not  exist  for  solemnising  the 
marriage  in  the  country  in  accordance  with  its  law  (Order  of  1892, 
art.  4);  and  where  the  woman  is  British  and  the  man  an  alien,  the 
marriage  officer  must  satisfy  himself  that  the  marriage  will  be  valid 
by  the  law  of  the  husband's  nationality  (Order  of  1892,  art.  5). 

In  Hay  v.  Northcote,  [1900]  2  Ch.  262,  Farwell,  J.,  held,  following 
Simonin  v.  Mallac,  uhi  sup.,  that  a  marriage  between  a  Frenchman  and 
an  Englishwoman,  duly  solemnised  in  France  under  the  Consular 
Marriage  Act,  1849  (replaced  by  the  Foreign  Marriage  Act,  1892), 
was  valid  as  regards  form  in  England  though  declared  invalid  as 
regards  form  by  a  French  Court. 

The  marriage  officer  may  also  refuse  to  solemnise  a  marriage  if,  in 
his  opinion,  it  would  be  contrary  to  international  law  or  the  comity 
of  nations  (Act,  s.  19). 

The  marriage  officer,  where  a  caveat  is  entered  against  a  marriage, 
may  either  refer  the  matter  to  the  Registrar-General,  or  refuse  to 
permit  the  marriage  to  be  solemnised.  The  marriage  officer  must 
conform  to  the  decision  of  the  Registrar-General  in  a  case  submitted 
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tx)  him,  or  of  the  Secretary  of  State,  on  an  appeal  to  him  from  a  refusal 
by  the  officer  to  solemnise  a  marriage  (Act,  ss.  5,  19;  Order  1892, 
art.  4  (2)). 

A  consul  need  not  attend  marriages  solemnised  under  the  local  law 
except  at  the  place  where  he  is  appointed  to  reside,  and  on  payment  of 
his  fees;  nor  is  he  bound  to  attend  at  or  to  register  such  a  marriage 
unless  he  is  a  marriage  officer,  or  authorised  to  register  such  marriages 
(Order  1892,  art.  8;  Order  1895). 

The  Act  of  1892  is  supplemented  by  the  Marriage  with  Foreigners 
Act,  1906,  6  Edw.  VII.  c.  40.  Under  that  Act  a  British  subject  who 
desires  to  be  married  in  a  foreign  country  to  a  foreigner  is  given  oppor- 
tunities of  complying  with  the  requirements  of  the  foreign  law.  For 
this  purpose  he  may,  if  resident  in  the  United  Kingdom,  give  notice  of 
the  marriage  to  the  superintendent  registrar  of  the  district  in  which  he 
resides,  or  if  resident  abroad  to  the  marriage  officer  under  the  Foreign 
Marriage  Act,  1892,  including  persons  empowered  under  sec.  18  of  that 
Act  to  register  marriages.  The  registrar  or  officer,  after  proper  notices 
have  been  given  and  the  conditions  prescribed  by  the  schedule  have 
been  complied  with,  may  give  a  certificate  that  no  legal  impediment  has 
been  shown  to  exist,  unless  the  certificate  is  forbidden  by  a  person 
whose  consent  to  the  marriage  is  necessary,  or  a  caveat  has  been  lodged 
which  has  not  been  withdrawn  or  overruled. 

The  Act  of  1906  imposes  penalties  for  false  oaths  or  notices  on 
such  persons  forbidding  a  marriage  by  false  representation  of  right  to 
do  so. 

Persons  entering  a  caveat  on  frivolous  grounds  incur  liability  to 
compensate  the  applicant  for  the  damage  thereby  caused. 

Fees  are  fixed  for  the  applications,  caveats,  etc. 

Colonial  Marriages. — The  validity  in  England  of  marriages  celebrated 
in  other  parts  of  the  British  Islands  or  of  the  empire,  depends — 

(1)  On  observance  of  the  local  law  as  to  celebration. 

(2)  On  whether  the  parties  were  capable  by  the  law  of  their  domicil 
to  intermarry. 

(3)  For  purposes  of  the  law  of  inheritance  on  the  answer  to  the 
question  whether  the  parties  could  have  lawfully  intermarried  in 
England. 

Acts  have  been  passed  to  confirm  marriages  in  British  possessions, 
Basutoland,  British  Bechuanaland,  Fiji,  and  Newfoundland  (Off.  Index 
Statutes,  1907  ed.,  App.  vii.). 

By  the  Colonial  Marriages  Act,  1865,  28  &  29  Yict.  c.  64,  laws  made 
or  to^  be  made  in  British  possessions  abroad  to  establish  the  validity  of 
marriages  there  contracted  are  to  have  the  same  effect  throughout  the 
King's  dominions,  as  in  that  part  in  which  the  marriage  was  contracted, 
if  at  the  time  of  the  marriage  both  parties  were  "according  to  the  law 
of  England  competent  to  contract  the  same." 

For  purposes  of  English  law  such  marriages  are  treated  as  foreign 
marriages.  Apparently  marriages  can  be  celebrated  in  a  British  posses- 
sion or  protectorate  under  the  Foreign  Marriage  Act,  1892,  s.  11  (2); 
Dicey  636  {d).  ^  ^ 

ATT?^  '^®  Colonial  Marriages  (Deceased  Wife's  Sister)  Act,  1906, 
0  Edw.  VII.  c.  30,  the  marriage  of  a  man  with  his  deceased  wife's  sister 
either  before  or  after  the  passing  of  the  Act,  where  each  of  the  parties 
was  at  the  time  of  the  marriage  domiciled  in  a  British  possession  in 
Which  such  a  marriage  was  then  legal,  is  legalised  for  all  purposes, 
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including  the  right  of  succession  to  real  property  and  to  honours  and 
dignities  within  the  United  Kingdom,  unless  either  party  has  subse- 
quently, during  the  life  of  the  other,  but  before  the  passing  of  the  Act, 
lawfully  married  another. 

This  Act  is  in  substance  superseded  by  the  Act  of  1907,  c.  47,  ante, 
p.  10. 

[Authorities. — Geary  on  Marriage,  passim  ;  Foote,  Private  Inter- 
national Law,  3rd  ed.,  1904;  Westlake,  Friv.  Int.  Law,  4th  ed.,  pp.  53 
et  seq. ;  Dicey  on  Conflict  of  Laws,  629 ;  Cripps,  Church  and  Clergy, 
6th  ed. ;  Marriage  Commission  Eeport,  Pari.  Pap.,  1868  (a).] 

IVIarriag^e  Articles- — See  Settlements. 

lYIarriag^e  Brokerage— See  Brocage. 

Marriag'e,  Promise  of. — See  Breach  of  Promise. 

Marriage  Settlement. — See  Settlements. 

IVIarried  Women. — See  Husband  and  Wife;  Women. 

Marshal,  Earl. — One  of  the  great  hereditary  officers  of  State. 
The  office  was  first  created  in  1397,  being  granted  to  Thomas  Mowbray, 
Duke  of  Norfolk.  It  suffered  forfeiture  by  various  attainders  in  the 
troubled  times  that  followed,  and  was  frequently  granted  for  life  and 
pro  hac  vice.  Eventually  it  passed  to  the  Howards,  who  had  intermarried 
with  the  Mowbrays,  and  a  new  creation  was  obtained  in  1672  for  Henry 
Howard  ("to  him  and  his  heirs  male,"  with  various  remainders  to 
collaterals),  afterwards  Duke  of  Norfolk ;  and  the  office  has  ever  since 
remained  in  the  direct  line  of  this  family.  In  baronial  days  the  Earl 
Marshal  was  the  King's  chief  executive  officer  in  military  matters,  and 
as  such  had  cognisance  in  the  Court  of  Chivalry  (where  the  Constable 
sat  with  him  as  joint  judge)  of  all  disputes  between  the  nobles  and 
gentry  in  matters  of  coat  armour  (see  Blackstone's  Comni.,  vol.  iii.  pp.  103 
et  seq. ;  Coukt  of  Chivalry  ;  Armorial  Bearings).  He  also  exercised 
judicial  functions  in  the  administration  of  military  law,  and  it  was  his 
business  to  see  that  all  those  summoned  to  perform  military  service 
duly  attended.  Since  the  office  of  Constable  was  extinguished  in  1531, 
on  the  attainder  of  the  Duke  of  Buckingham,  the  Court  of  Chivalry 
has  been  presided  over  by  the  Earl  Marshal  alone,  but  it  has  long  fallen 
into  desuetude,  though  never  expressly  abolished. 

The  Earl  Marshal,  jointly  with  the  Steward,  presided  over  the  Court 
OF  the  Marshalsea  {q.v.),  the  area  of  which  shifted  with  the  King's 
Lodgings,  and  had  a  circuit  of  twelve  miles  therefrom.  Originally  estab- 
lished to  deal  with  the  private  quarrels  of  the  household,  it  endeavoured 
to  enlarge  its  jurisdiction,  and  had  eventually  to  be  restrained  and 
modified.     It  was  eventually  merged  in  the  Palace  Court. 

The  Earl  Marshal  is  usually  a  member  of  the  Committee  for 
Privileges  {q.v.)  of  the  House  of  Lords,  which  takes  cognisance  of  all 
matteis  concerning  the  rights  and  privileges  of  the  peerage.  By  the 
statute  for  placing  the  peers  (31  Henry  viii.)  the  Earl  Marshal  is  placed 
eighth  among  the  great  officers  of  State. 

The  principal  modern  duties  of  the  Earl  Marshal  are  the  ordering  of 
Court  ceremonies  at  royal  coronations,  weddings,  and  the  like,  and  the 
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general  oversight  of  that  anomalous  corporation  the  Heralds'  College, 
all  the  officers  of  wliich  are  appointed  by  the  Earl  Marshal.  See  in 
addition  to  the  authorities  cited  above,  Vernon-Harcourt's  His  Grace  the 
Steward  arul  Trial  of  Peers,  1907 ;  Pike's  Constitutional  ffistorij  of  the 
House  of  Lards,  1894;  and  Thoms's  Book  of  the  Court. 

IVlarshal li ng*. — In  general  usage  the  term  "  to  marshall "  means 
to  arrange  or  rank  in  order ;  in  the  sense  in  which  it  is  used  in  Courts 
of  equity  it  means  so  to  arrange  different  funds  under  administration 
that  all  parties  having  equities  thereon  may  receive  their  due  propor- 
tions, notwithstanding  any  intervening  interests,  liens,  or  other  claims 
of  particular  persons  to  prior  satisfaction  out  of  a  portion  of  such  funds 
(Story,  Equity  Jurisjrrudence,  Eng.  ed.,  s.  5.58).  In  such  cases  equity 
applies  the  maxim  Nemo  ex  alterius  detrimento  fieri  debet  locupletior. 
Accordingly,  a  person  having  two  funds  to  satisfy  his  demand  shall  not 
by  his  election  disappoint  the  party  having  only  one  fund  (per  Lord 
Eldon  in  Aldrich  v.  Cooper,  1803,  8  Ves.  381,  394;  32  E.  K.  402; 
7  K.  li.  86). 

It  is  essential  for  the  application  of  the  doctrine  of  marshalling 
between  two  persons,  that  they  should  both  be  creditors  of  the  same 
person,  that  there  should  be  two  funds  belonging  to  that  same  person 
in  existence  when  the  question  is  raised,  and  that  one  of  the  creditors 
should  have  the  right  to  resort  to  both  funds  (White  and  Tudor,  Equity 
Cases,  7th  ed.,  46,  47).  Where  the  funds  belong  to  different  persons 
marshalling  cannot  be  permitted,  to  the  prejudice  of  third  persons  (see 
e.g.  The  Chioggia,  [1898]  P.  1,  6). 

Marshalling  of  Assets. 

Where  the  assets  of  a  deceased  person  [have  been  disturbed  by 
creditors,  or  where  the  assets  have  been  applied  out  of  their  proper 
order  in  payment  of  creditors,  the  estate  remaining  will  be  marshalled 
80  as  to  give]  effect  to  the  priority  of  debts ;  as  to  legal  assets,  on  the  one 
hand,  and  to  the  order  of  assets  on  the  other,  see  Assets  (Seton,  Judg- 
vients  and  Orders,  5th  ed.,  p.  1406 ;  6th  ed.,  pp.  1672-1675). 

Creditors. — Formerly,  simple  contract  creditors  had  no  claim  upon 
real  assets  not  charged  with  the  payment  of  debts ;  and  accordingly,  if 
specialty  creditors,  who  had  a  right  to  resort  to  both  real  and  personal 
assets,  recovered  out  of  the  personal  assets,  simple  contract  creditors 
were  entitled  to  stand  in  their  place  against  the  real  assets  to  that 
extent.  Such  right  would  not,  however,  keep  alive  a  demand  of  a 
simple  contract  creditor  which  would  otherwise  have  been  barred  by 
lapse  of  time  (FordJiam  y.  Wallis,  1852,  10  Hare,  217;  68  E.'E.  905). 
But  since  the  statutes  3  &  4  Will.  iv.  c.  184,  which  made  freeholds  and 
oopyliolds  liable  to  simple  contract  debts,  and  32  &  33  Vict.  c.  46,  by 
which  specialty  and  simple  contract  debts  were  placed  on  an  equal 
footing,  tlie  doctrine  has  ceased,  as  between  creditors,  to  be  of 
importance. 

Legatees. — ^Where  the  prescribed  order  of  application  of  the  assets  has 
not  been  followed,  as  wliere  creditors  having  a  right  to  resort  to  real 
estate  descended  have  recourse  to  the  personal  estate,  the  legatees  may 
stand  in  their  pla(;e  (Aldrich  v.  Cooper,  uhi  supra,  p.  395).  Where  real 
estate  is  devised,  and  there  is  no  charge  of  debts,  a  pecuniary  legatee  is 
not  entitled  to  liave  tlie  assets  marshalled  against  the  devisees  (Hanby  v. 


MAESHALLING  25 

Eoberts,  1751,  Amb.  127;  27  E.  E.  83),  and  debts  will  not  be  thrown 
on  the  real  estate  in  order  that  enough  personal  estate  may  be  left  for 
payment  of  legacies  not  charged  upon  it  {Keeling  v.  Brown,  1800,  5  Ves. 
359  ;  31  E.  K.  629  ;  5  K.  E.  70);  the  proper  order  having  been  observed, 
there  is  no  marshalling.  But  where  the  real  estate  is  charged  with  debts, 
a  pecuniary  legatee  is  entitled  to  have  the  assets  marshalled  so  as  to 
stand  in  the  place  of  creditors  against  the  real  estate  to  the  extent  to 
which  the  personal  estate  has  been  applied  in  payment  of  debts  {Foster 
V.  Cook,  3  Bro.  C.  C.  347 ;  29  E.  E.  575 ;  In  re  Salt,  [1895]  2  Ch.  203 ; 
In  re  Stokes,  1892,  67  L.  T.  (K  S.)  223;  Re  Roberts,  [1902]  2  Ch.  834). 
Re  Bate,  1890,  43  Ch.  D.  600,  must  on  this  point  be  considered  as  over- 
ruled. [This  right  of  the  legatee  to  have  the  assets  marshalled  in  such 
a  case  is  not  affected  by  the  Land  Transfer  Act,  1897  {Re  Kempster, 
[1906]  1  Ch.  446).]  A  specific  legatee  cannot  stand  in  the  place  of 
specialty  creditors  as  against  real  estate  devised  {Rasletvood  v.  Pope,  1734, 
3  P.  Wms.322;  24  E.E.  1084);  and  where  the  personal  estate  is  insufficient, 
a  specific  legatee  and  a  devisee  must  contribute  rateably  for  payment  of 
debts,  [the  real  estate  in  proportion  to  its  full  value,  notwithstanding  that 
it  is  charged  with  portions]  {In  re  Sannclers-Davies,  1887,  34  Ch.  D.  482 ; 
In  re  Bawden,  [1894]  1  Ch.  693).  A  residuary  devise  was  specific  before 
the  Wills  Act,  and  so  remains,  notwithstanding  sec.  24,  and  consequently 
a  pecuniary  legatee  has  no  right  to  have  the  assets  marshalled  as  against 
residuary  devisees  of  land  not  charged  with  debts  or  with  legacies 
{Hen^sman  v.  Fryer,  1867,  L.  E.  3  Ch.  420;  Lancefield  v.  Iggulden, 
1874,  L.  E.  10  Ch.  136 ;  In  re  Salt,  [1895]  2  Ch.  203 ;  Greville  v.  Brown, 
1859,  7  H.  L.  C.  689;  11  E.  E.  275).  [If  a  mortgagee  obtains  payment 
of  his  mortgage  debt  out  of  residue,  a  legatee  is  entitled  to  stand  in  the 
shoes  of  the  creditor  as  against  the  devised  realty ;  and  Locke  King's 
Act,  17  &  18  Vict.  c.  113,  does  not  prejudice  the  right  of  the  legatee  in 
this  respect  {Re  Smith,  [1899]  1  Ch.  365).] 

If  simple  contract  creditors,  having,  under  3  &  4  Will.  iv.  c.  104,  a 
right  to  obtain  payment  out  of  the  real  estate,  exhaust  the  personalty, 
the  legatees  may  stand  in  their  place  as  to  the  real  estate  descended 
{Tomhs  V.  Roch,  1846,  2  Col.  C.  C.  490,  499). 

The  doctrine  of  marshalling  in  favour  of  legatees  against  the  heir 
taking  descended  real  estate  in  England  is  part  of  the  lex  loci  rei  sitce, 
and  there  can  be  no  marshalling  in  the  English  Court  against  a  Scotch 
heir  {Harrison  v.  Harriso^i,  1873,  L.  E.  8  Ch.  342). 

Where  legacies  charged  on  the  real  estate  have  been  paid  out  of  the 
personal  estate,  legacies  not  so  charged  will  be  payable  to  that  extent 
out  of  the  land  charged ;  but  the  assets  will  not  be  marshalled  where  a 
legacy  originally  charged  on  land  fails  to  affect  it,  as  by  the  legatee's 
death  before  the  time  of  payment  {Hanhy  v.  Roberts,  1751,  Amb.  127; 
27  E.  E.  83;  Prowse  v.  Abinrjdon,  1738,  1  Atk.  482;  26  E.  E.  306; 
Pearce  v.  Loman,  1796,  3  Ves.  135 ;  30  E.  E.  934). 

Vendors  Lien. — Before  40  &  41  Vict.  c.  34,  where  a  vendor  had  two 
funds  to  resort  to,  namely,  his  lien  on  the  land  and  the  personal  estate 
of  the  deceased  purchaser,  pecuniary  legatees  were  entitled  to  stand  in 
his  place,  if  he  resorted  to  the  personalty,  as  against  the  heir  or  a  devisee 
{Trimmer  v.  Bayne,  1803,  9  Ves.  209;  32  E.  E.  582;  Sproule  v.  Prior, 
1836,  8  Sim.  189;  59  E.  E.  76;  Birds  v.  Askey,  1858,  24  Beav.  618; 
53  E.  E.  497;  Lord  Lilford  v.  Powys-Keck,  1865,  L.  E.  1  Eq.  347). 
Under  the  Eeal  Estate  Charges  Acts,  1854,  1867,  and  1877,  the  lien 
must,  in  general,  be  satisfied  primarily  out  of  the  land. 
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Where  there  were  mortgages  on  real  estate,  primarily  payable  there- 
out under  the  Eeal  Estate  Charges  Acts,  and  annuities  charged  by  will 
on  the  real  estate  alone,  it  was  held  that  the  application  of  the  Acts  did 
not  preclude  the  annuitants  from  their  equity  to  marshal  the  assets; 
there  being  nothing  in  the  Acts  to  exclude  marshalling  in  cases  where 
there  might  have  been  marshalling  before  them,  subject  to  the  necessary 
consequence  of  the  new  rule  as  to  primary  and  secondary  liability 
{Buckley  v.  Buckley,  1887,  L.  K.  Ir.  544). 

Widoivs  Parajyhcrualia. — A  widow  is  entitled  to  marshal  assets  in  all 
cases  in  which  a  general  legatee  would  be  so  entitled  (Tippi7ig  v.  Tipping, 
1721,  1  P.  Wms.  729 ;  24  E.  R.  589 ;  Boynton  v.  Farkhurst,  1784,  1  Bro. 
C.  C.  576;  28  E.  R  1307).  As  to  paraphernalia,  see  Husband  and 
Wife. 

WxTidiTig-up  of  Companies. — The  "  past  members  "  of  a  company  are 
not  specifically  liable  to  satisfy  debts  of  the  company  contracted  since 
they  left  it ;  yet,  when  they  have  contributed  to  the  assets,  their  contri- 
butions become  part  of  the  general  assets,  and  cannot  be  appropriated 
exclusively  to  the  payment  of  the  debts  incurred  before  they  retired 
{Wehh  V.  Mniiffin,  1872,  L.  R.  5  H.  L.  711).  There  is  no  marshalling 
either  of  debts  or  of  assets  for  the  benefit  either  of  creditors  or  of 
members  (Lindley,  Companies,  5th  ed.,  p.  857;  6th  ed.,  p.  1157). 

Insolvent  Estate  or  Company. — Under  the  former  practice,  a  secured 
creditor  could  prove  in  the  administration  of  the  estate  of  his  deceased 
debtor  for  his  whole  debt,  and  afterwards  realise  his  security  for  the 
balance  (see  Mason  v.  Bogg,  1837,  2  Myl.  &  Cr.  443 ;  40  E.  R.  709 ;  45 
R.  R.  Ill);  and  the  same  rule  prevailed  in  the  winding-up  of  a  company 
{Kellock's  Case,  1868,  L.  R.  3  Ch.  769);  but  now  the  rules  in  bankruptcy 
are  applicable  in  such  cases  (Judicature  Act,  1875,  s.  10). 

Charities. — Assets  were  not  marshalled  in  favour  of  a  legacy  to  a 
charity  (see  MoggN.  Hodges,  1750,  2  Ves.  52;  28  E.  R.  34),  so  as  to  leave 
the  pure  personalty  for  the  charity ;  for  a  Court  of  equity  would  not  set 
up  an  equitable  rule  merely  to  support  a  bequest  which  was  contrary  to 
law,  to  enable  an  evasion  of  the  Mortmain  Statutes.  Accordingly,  if  a 
charitable  legacy  was  given  out  of  impure  and  pure  personalty,  it  abated  in 
proportion  of  the  first  to  the  second ;  or,  in  the  words  of  Lord  Cottenliam 
in  the  case  cited  below,  "  The  rule  of  the  Court  adopted  in  all  such  cases 
is  to  appropriate  the  fund  as  if  no  legal  objection  existed  as  to  applying 
any  part  of  it  to  the  charity  legacies,  then  holding  so  much  of  the  charity 
legacies  to  fail  as  would  in  that  way  be  to  be  paid  out  of  the  prohibited 
fund  "  (see  Williams  v.  Kershaw,  1835,  cited  1  Keen,  2747i. ;  48  E.  R. 
311 ;  47  R.  R.  40 ;  2  Seton,  Jtcdgments  and  Orders,  5th  ed.,  p.  1130-1132 ; 
6th  ed.,  1349-1350).  The  testator,  however,  could  himself  marshal  his 
assets  by  directing  the  charitable  legacy  to  be  paid  exclusively  6ut  of  the 
pure  personalty ;  whether  he  has  given  any  such  direction  is  a  question 
of  construction  (Lewis  v.  Allcnhy,  1870,  L.  R.  10  Eq.  668;  In  re  Ovey, 
1885,  31  Ch.  D.  113;  In  re  Somers-Cocks,  [1895]  2  Ch.  449);  and  where 
the  testator  has  so  marshalled  his  assets,  the  charity  will  be  entitled  to 
stand  in  the  place  of  the  creditors  who  have  exhausted  the  pure  personalty 
{A.'G.  V.  Lord  Mountmorris,  1765, 1  Dick.  379  ;  21  E.  R.  316  ;  In  re  Ovey^ 
ubi  supra). 

lUit  provisions  in  a  will  for  marshalling  in  favour  of  a  charity  have 
been  rendered  unnecessary  by  the  Mortmain  and  Charitable  Uses  Act, 
1891  (54  &  55  Vict.  c.  73),  wliich  provides  that  hind  (see  definition,  s.  3, 
[including  leaseholds  {Be  Kershaw,  1888,  37  Ch.  D.  674)])  may  be  assured 
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by  will  to  or  for  the  benefit  of  any  charitable  use,  but  must  be  sold 
within  the  period  prescribed  by  the  Act  (see  s.  5).  The  Act  applies  to 
the  will  made  before  of  a  testator  dying  after  the  passing  of  the  Act 
(In  re  Bridger,  [1894]  1  Ch.  297,  C.  A.). 

The  above  rule  as  to  non-marshalling  was  a  purely  local  law,  and 
does  not  prevail  in  Scotland  (Macdonald  v.  Macdonald,  1872,  L.  E. 
14  Eq.  60). 

For  forms  of  orders  in  case  of  marshalling  assets,  see  Seton,  Judgments 
and  Orders,  5th  ed.,  vol.  ii.  pp.  1398-1406 ;  6th  ed.,  pp.  1663  et  seq. 


Marshalling  of  Securities. 

[Where  an  owner  of  several  properties  has  mortgaged  them  to  the 
same  person,  and  afterwards  deals  separately  with  the  equity  of  redemp- 
tion in  one  or  more  of  those  properties,  the  persons  interested  in  such 
equities  of  redemption  are  entitled  as  against  the  mortgagor  to  require 
that  the  first  mortgage  shall  be  paid  off  in  the  first  place  out  of  the 
property  not  so  dealt  with  (Coote,  Mortgages,  7th  ed.,  p.  797).  The  first 
mortgagee's  right  to  realise  on  any  of  his  securities  is  not  interfered 
with  by  the  doctrine  {Wallis  v.  Woodyear,  1855,  2  Jur.  (N.  S.)  179)  but 
to  the  extent  to  which  he  realises  out  of  a  security,  subject  to  an  incum- 
brance, subject  to  his  own,  the  person  entitled  to  that  second  incumbrance 
stands  as  regards  the  property  not  resorted  to  in  the  place  of  the  prior 
incumbrance,  so  that  the  payment  of  both  claims  may  as  far  as  possible 
be  worked  out.  "  A  person  having  resort  to  two  funds  shall  not  by  his 
choice  disappoint  another  having  one  only "  (Trimmer  v.  Bayne,  1803, 
9  Ves.  209 ;  32  E.  E.  582)].  And  where  the  owner  of  two  estates  or 
funds  mortgages  both  to  one  person,  and  only  one  to  a  second  mortgagee, 
[or  that  one  becomes  in  any  manner  charged  {Bancliffe  v.  Parkyns,  1818, 
6  Dow.  216 ;  3  E.  E.  1450 ;  19  E.  E.  36)],  the  first  incumbrancer  [will 
be  directed,  though,  of  course,  not  to  his  prejudice,  to]  first  resort  to  the 
estate  or  fund  upon  which  the  second  has  no  claim  {Dolphin  v.  Aylward, 
1870,  L.  E.  4  H.  L.  486,  505 ;  Zanoy  v.  Athol,  1742,  2  Atk.  444,  446 ; 
26  E.  E.  665) ;  and  this  right  applies  not  only  against  the  mortgagor,  but 
also  against  volunteers  claiming  under  him,  as,  e.g.  if  the  two  estates 
have  descended  to  different  heirs,  but  not  against  third  parties,  such  as  a 
mortgagee  or  purchaser  of  the  other  estate,  [that  is  to  say,  "  assets  shall 
not  be  marshalled  where  by  so  doing  another  man's  right  would  be  pre- 
judiced" (Webb  V.  Smith,  1885,  30  Ch.  D.  192,  p.  202).  Following  out 
the  principle  of  marshalling,  the  prior  mortgagee  will  be  deemed  to  be  a 
trustee  of  the  balance  after  paying  off  his  mortgage  or  mortgages  for  the 
second  mortgagee,  and  if  he  refuses  to  account  on  that  footing  will  be 
liable  to  the  costs  of  proceedings  to  compel  him  (South  v.  Bloxam,  1865, 
2  H.  &  M.  457 ;  71  E.  E.  541)].'  Where  there  are  second  mortgages  of 
both  estates,  the  first  mortgage  will  be  apportioned  between  the  two 
properties  according  to  their  respective  values  (Barnes  v.  Bacster,  1842, 

1  Y.  &  C.  C.  401 ;  62  E.  E.  944 ;  57  E.  E.  401 ;  Bugden  v.  Bigiiold,  1843, 

2  Y.  &  C.  C.  377 ;  63  E.  E.  167 ;  60  E.  E.  202 ;  Gibson  v.  Seagrim,  1855. 
20  Beav.  614;  52  E.  E.  741 ;  Flint  v.  Howard,  [1893]  2  Ch.  54;  Baglioni 
v.  Cavalli,  1900,  83  L.  T.  500) ;  and  the  Court  will  not  marshal  against 
the  third  mortgagee,  unless  he  took  expressly  subject  to  and  after  pay- 
ment of  the  prior  mortgages  (In  re  Mower's  Trusts,  1869,  L.  E.  8  Eq. 
110). 
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[The  bankruptcy  of  the  debtor  will  not  prevent  the  application  of  the 
rule  {Baldwin  v.  Belcher,  1842,  3  Dr.  &  War.  173 ;  Heyman  v.  Dubois, 
1871,  13  Eq.  158 ;  Ex  'parte  Salting,  1853,  25  Ch.  D.  148). 

Where  an  incumbrance  is  created  expressly  subject  to  a  voluntary 
settlement  marshalling;  will  applv  in  favour  of  volunteers  claiming 
thereunder  {Hales  v.  Cox,  1863,  32  Beav.  118;  Adridge  v.  Forhes,  1839, 
4  Jur.  20) ;  and  the  application  of  the  doctrine  is  assisted  where  the 
voluntary  settlement  contains  a  covenant  for  quiet  enjoyment  {Anstey 
v.  Ne^onian,  1870,  39  L.  J.  Ch.  760;  Mallott  v.  Wilson,  [1903]  2  Ch. 
494).] 

Where  a  portion  is  charged  on  one  of  two  mortgaged  estates,  the 
mortgagee  must  first  resort  to  the  other  {Hales  v.  Cox,  nbi  supra ;  In  re 
Saunders- Davies,  1887,  34  Ch.  D.  482);  and  similarly  where  a  jointure 
is  charged  on  two  estates,  and  a  portion  on  one  only  {Lanoy  v.  Athol, 
ubi  supi'a). 

[Marshalling  cannot  be  insisted  upon  to  the  prejudice  of  a  subsequent 
incumbrancer,  even  if  he  takes  with  notice  of  the  second  incumbrance, 
e.g.  first  mortgage  over  two  estates,  second  mortgage  over  one  of  them, 
subsequent  mortgage  over  the  other  or  both,  the  second  mortgagee  cannot 
insist  so  as  to  prejudice  the  mortgagee  subsequent  to  him  upon  marshall- 
ing by  the  first  {Barnes  v.  Bacster,  1842,  Y.  &  C.  C.  401 ;  62  E.  R.  944; 
57  R.  R.  401 ;  Trumper  v.  Trumper,  1873,  8  Ch.  870 ;  Flint  v.  Howard, 
[1893]  2  Ch.  54).] 

Mortgage  of  Personal  Chattels. — Where  a  landlord  distrained  for  rent 
on  goods  comprised  in  a  bill  of  sale  and  others  not  so  comprised,  and 
sold  part  of  each,  the  mortgagee  was  held  entitled  to  stand  in  his  place 
so  as  to  have  the  same  benefit  of  his  security  as  if  the  goods  not  com- 
prised therein  had  been  first  taken  by  the  landlord  {Fx  parte  Stephenson, 
1847,  1  De  G.  586). 

Surety. — A  surety,  whether  he  has  actually  paid  the  debt  for  which 
he  is  surety  or  not,  is  entitled  to  have  the  principle  of  marshalling 
applied  in  his  favour  {South  v.  Bloxam,  1865,  2  H.  &  M.  457 ;  71  E.  R. 
541;  Heyman  v.  Dubois,  1871,  L.  R.  13  Eq.  158;  Dixon  v.  Steel,  [1901] 
2  Ch.  602).  The  forms  of  the  orders  made  on  marshalling  securities 
will  be  found  in  Seton,  Judgments  and  Orders,  5th  ed.,  vol.  ii.  pp.  1738- 
1740 ;  6th  ed.,  pp.  2086  et  seq. 

Married  Women. — For  cases  affecting  married  women,  see  Tidd  v. 
Lister,  1852,  10  Hare,  140;  and  In  re  Loder,  1888,  35  W.  R.  58,  in 
which  case  a  restraint  on  anticipation  was  indirectly  defeated. 

Factors. — The  principle  is  applicable  in  cases  where  a  consignee  has 
wrongfully  pledged  his  principal's  goods  together  with  his  own ;  and 
the  principal  may  compel  the  pledgee  to  resort  first  to  tlie  consignee's 
goods  (see  Ex  parte  Alston,  1868,  L.  R.  4  Ch.  168 ;  Ex  parte  Saltinn, 
1883,  25  Ch.  D.  148). 

Life  Assurance. — For  cases  of  marshalling  between  the  estate  of  the 
assured  and  the  assurance  society,  where  the  policy  has  been  mortgaged 
and  the  assured  commits  suicide,  see  The  Solicitors  and  General  Life 
Assurance  Society  v.  Lamb,  1864,  2  De  G.,  J.  &  S.  251 ;  46  E.  R.  372; 
City  Bank  v.  Sovereign  Life  Assurance  Co.,  1884,  50  L.  T.  565. 

Lien. — Where  auctioneers  held  two  funds,  one  subject  to  their  lien, 
and  the  otiier  not,  and  the  first  was  also  subject  to  a  subsequent  charge 
to  a  third  person,  it  was  held  that  they  were  not  bound  to  resort  to  the 
second  fund  in  order  to  enable  the  incumbrancer  to  obtain  payment 
of  his  charge,  the  funds  not  standing  on  an  equal  footing.     If  the  funds 
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could  have  been  resorted  to  under  equal  circumstances,  marshalling 
would  have  applied  (Wehh  v.  Smith,  1885,  30  Ch.  D.  192). 

Admiralty. — In  cases  of  bottomry  bonds  the  principle  of  marshall- 
ing has  been  applied,  as  betv^een  the  master  and  the  bondholders  (see 
The  Mtuard  Oliver,  1867,  L.  E.  Ad.  &  Ec.  379 ;  The  Eugenie,  1873, 
L.  E.  4  Ad.  &  Ec.  123);  but  not  to  the  prejudice  of  third  parties  {The 
Chioggia,  [1898]  P.  1).     And  see  Vol.  YIII.'p.  673. 

Crown. — The  principle  has  been  applied  in  cases  where,  in  bankruptcy, 
the  Crown,  having  power  to  resort  to  several  properties  by  extent,  has 
been  confined  to  such  as  would  leave  the  securities  of  incumbrancers 
effectual  (see  per  Lord  Eldon  in  Aldrich  v.  Cooper,  ubi  supra ;  and 
Sagitary  v.  Hyde,  1687,  1  Vern.  455 ;  23  E.  E.  581). 

A  case  for  marshalling  need  not  be  made  in  the  pleadings  (Gihhs  v. 
Ougier,  12  Ves.  413,  416  ;  33  E.  E.  156  ;  8  E.  E.  348  ;  Buckley  v.  BiccMey, 
L.  E.  Ir.  544,  559 ;  and  see  Judicature  Act,  1873,  s.  24  (4)). 

Since  the  Judicature  Act,  1873,  the  equitable  rule  applies  in  all  the 
Divisions  of  the  Supreme  Court  (see  ss.  24  (4);  25  (4),  (11)). 

IVlarshalsea,  Court  of. — See  Court  of  Marshalsea. 

lYIarshal  of  Queen's  Bench.— This  was  the  officer  who 
had  the  custody  of  the  Queen's  Bench  Prison.  On  the  establishment 
of  the  Queen's  Prison  a  marshal  or  keeper  of  that  prison  was  appointed, 
and  the  office  of  marshal  of  the  Queen's  Bench  was  abolished  (see 
Queen's  Prison  ;  Court  of  the  Marshalsea). 

IVlarshalsea  Prison.— The  name  applied  to  two  district 
prisons — (1)  That  of  the  Marshalsea  of  the  Eoyal  Household,  used  for 
debtors  and  persons  charged  with  contempt  of  the  Marshalsea  Court, 
the  Palace  Court,  and  the  High  Court  of  Admiralty,  and  for  Admiralty 
prisoners  under  sentence  of  court-martial  and  for  offences  on  the  high 
seas. 

(2)  That  of  the  Marshalsea  of  the  Court  of  Queen's  Bench,  used 
for  debtors  and  persons  confined  under  the  sentence  or  charged  with 
contempt  of  that  Court. 

The  first  was  in  High  Street,  Southwark,  and  was  there  established 
at  least  as  early  as  Edward  ill.  The  second  was  established  in  1835 
(5  &  6  Will.  IV.  c.  22)  in  the  Borough  Eoad,  Southwark.  The  first  was 
abolished  in  1842  and  the  prisoners  transferred  to  the  Queen's  Bench 
Prison,  the  short  name  for  the  second  (5  &  6  Vict.  c.  42,  ss.  1-7;  11  & 
12  Vict.  c.  7).  The  Queen's  Bench  Prison  was  abolished  in  1862,  and 
Whitecross  Street  Prison  substituted  (25  &  26  Vict.  c.  104,  s.  2),  and 
Whitecross  Street  was  abolished  and  Holloway  Prison  substituted  in 
1870  (under^  25  &  26  Vict.  c.  104,  s.  12).  The  various  enactments 
provided  for  the  legality  of  custody  in  the  substituted  prison,  and  a 
Home  Office  order  of  1889  (St.  E.  &  0.,  Eevised  1904,  "  Prison,  England," 
p.  66),  makes  Holloway  a  prison  for  debtors  and  non-criminal  prisoners. 

[Authorities. — Wheatly  and  Cunningham,  London  Fast  and  Present ; 
Com.  Dig.,  "  Imprisonment "  (C).] 

Martial  Law. — The  different  meanings  with  which  this  term 
has  been  used  must  be  carefully  distinguished. 

I.  It  originally  meant  the  law  administered  by  the  Court  of  Chivalry 
or  Court-Martial  held  before  the  Lord  High  Constable  and  Earl  Marshal 
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of  England  described  by  Coke  as  "  the  Fountain  of  Marshal  Law  "  (4  Inst 
Ch.  17  (123)),  which  dealt  with  "  the  offences  and  miscarriages  of  soldiers 
contrary  to  the  laws  and  rules  of  the  army  "  (Hale,  Hist,  of  Com.  Laio, 
40).  This  Court,  which  sprang  from  the  Curia  Regis  of  Norman  times, 
exercised  both  a  civil  and  criminal  jurisdiction,  but  Stat.  8  R.  il.  c.  5 
(1384),  and  Stat.  13  R.  ii.  c.  2  (1389),  were  passed  to  restrain  its 
encroachments  on  the  common  law,  with  which  it  co-existed  side  by  side 
(see  Court  of  Chivalry).  Its  criminal  jurisdiction  in  time  of  peace 
related  to  treasons,  murder,  homicide,  etc.,  done  out  of  the  realm.  In 
war  time  the  Kings  by  their  prerogative,  on  the  advice  of  the  Constable 
and  Marshal,  composed  certain  "  Rules  and  Orders,"  "  for  the  due  Order 
and  Discipline  of  their  Officers  and  Soldiers,  together  with  certain 
penalties  on  the  Offenders,  and  this  was  called  Martial  Law ; "  but  "  1. 
In  truth  and  reality  it  is  not  a  law,  but  something  indulged  rather  than 
allowed  as  a  Law.  ...  (2)  This  indulged  law  was  only  to  extend  to 
members  of  the  Army  or  to  those  of  the  opposite  army,  and  never  was 
so  much  indulged  as  intended  to  be  exercised  upon  others  who  were 
not  listed  under  the  Army.  ...  (3)  The  exercise  of  Martial  Law  where- 
by any  person  should  lose  his  life,  or  member,  or  liberty  may  not  be 
permitted  in  Time  of  Peace,  when  the  King's  Courts  are  open  for  all 
persons  to  receive  justice  according  to  the  Laws  of  the  Land  "  (Hale,  Hist. 
of  Com.  Law,  pp.  40-41).  This  same  law  was  sometimes  exercised  out 
of  the  realm  by  special  commissioners,  who,  sitting  by  themselves  or 
their  deputies,  gave  rise  to  new  tribunals,  called  Councils  of  War,  but  the 
ordinary  jurisdiction  of  the  Court  of  Chivalry  ceased  on  the  attainder 
by  13  H.  VIII.  of  the  hereditary  High  Constable,  the  Duke  of  Bucking- 
ham.   [See  Constable,  Lord  High.] 

Notwithstanding  various  illegal  attempts,  especially  during  the 
reigns  of  the  Tudors,  to  extend  the  operation  of  Commissions  of  Martial 
Law  to  cases  other  than  those  of  soldiers  engaged  in  foreign  service, 
it  seems  clear  that  martial  law  could  not  be  applied  by  Royal  prerogative 
either  (1)  to  people  not  enlisted  under  the  army,  or  (2)  even  to  soldiers 
in  time  of  peace,  though  during  actual  war  the  common  law  of  the  land 
has  never  interfered  with  the  management  of  the  army.  It  was  said  by 
Coke  that  "if  a  lieutenant  or  other  that  hath  commission  of  marshall 
authority  in  time  of  peace  hang  or  otherwise  execute  any  man  by  colour 
of  marshall  law,  this  is  murder ;  for  this  is  against  Magna  Carta,  c.  29  " 
(3  Inst.,  c.  7,  52). 

It  was  said  by  Hale  that  the  Constable  and  Marshal  "have  no 
jurisdiction  within  the  realm,  but  of  things  that  touch  war.  It  must 
therefore  be  a  time  of  war  that  must  give  exercise  to  their  jurisdictions, 
at  least  in  cases  of  life  "  (Hale,  P.  C.  (500)).  Commissions  such  as  those 
granted  by  Charles  I.  to  Lord  Wimbledon  and  others  to  execute  in  time 
of  peace  and  against  civilians  such  justice  of  martial  law  "  as  is  usual  in 
armies  in  time  of  war "  were  declared  illegal  by  the  Petition  of  Right 
(3  Car.  I.  c.  2  (1628));  and  it  was  resolved  by  the  judges  at  the  Council 
Board  in  1640  that  martial  law  could  not  be  executed  in  England  "  but 
when  an  enemy  is  really  near  to  an  army  of  the  King's "  (Clode's 
Military  Forces,  vol.  i.  p.  23). 

II.  The  term  Martial  Law  has  sometimes  been  used  as  equivalent 
to  that  branch  of  modern  statutory  law  known  as  military  law,  "  which 
governs  the  8(jl(Her  in  i)eace  and  in  war  at  homo  and  abroad "  by 
a  precise,  ascertained  and  well-defined  body  of  rules  administered  by 
recognised  tribunals.     This  body  of  rules  was  for  tlie  first  time  called 
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into  existence  in  time  of  peace  in  1689  by  the  first  Mutiny  Act, 
1  W.  &  M.  c.  5,  which,  after  reciting  that  "  the  raising  or  keeping  a 
Standing  Army  within  this  Kingdom  in  time  of  Peace  unlesse  it  be  with 
consent  of  Parlyament  is  against  Law,"  and  that  "  during  this  time  of 
Danger "  it  is  necessary  to  continue  or  raise  certain  forces  and  retain 
them  by  the  observance  of  "  an  exact  Discipline,"  and  that  "  noe  man 
may  be  forejudged  of  Life  or  Limbe  or  subjected  to  any  kinde  of 
punishment  by  Martial  Law  or  in  any  other  manner  than  by  the 
judgement  of  his  Peeres  and  according  to  the  knowne  and  established 
Laws  of  this  realm,"  enacts  that  for  seven  months  certain  forces 
should  be  raised  and  put  under  martial  law.  Successive  Mutiny  Acts 
embodying  practically  the  same  terms  were  passed  annually  till  1879, 
when  the  provisions  of  the  Mutiny  Act  and  of  the  Articles  of  War 
made  thereunder  were  consolidated  in  one  statute  called  the  Army 
Discipline  and  Kegulation  Act.  This  was  re-enacted  in  an  amended 
form  as  the  Army  Act,  1881,  which  is  brought  into  operation  for  each 
successive  year  by  the  Annual  Army  Act  (see  Military  Law  and 
Army  Act). 

III.  The  term  Martial  Law  has  been  often  applied  to  acts  done  under 
paramount  military  necessity  in  repelling  an  invasion  or  crushing  an 
insurrection  in  virtue  of  the  common-law  right  and  duty  to  repel  force 
by  force  and  to  take  whatever  measures  may  be  necessary  for  the 
protection  of  life  and  the  prevention  of  crime,  for  "  quod  necessitas  cogit, 
defendit."  For  these  purposes  it  is  justifiable  not  only  for  soldiers 
but  also  for  citizens,  having  regard  to  the  situation  in  which  they  are 
respectively  placed,  to  use  whatever  physical  force  may  be  necessary 
for  any  legitimate  warlike  operation,  even  though  it  involves  the 
destruction  of  property,  the  personal  constraint  of  individuals,  and  the 
killing  of  rebels  and  mutineers  while  engaged  in  the  commission  of  their 
crimes  (see  Case  of  Ship  Money,  3  St.  Tr.  825 ;  R.  v.  Pinney,  1832,  3  St. 
Tr.  (N.  S.)  11 ;  5  C.  &  P.  254 ;  37  K.  K.  599,  and  Preface ;  "  Featherstone 
Kiot  Eeport,"  Pari.  Papers,  1893-4,  c.  7234). 

It  was  laid  down  in  Henry  vii.'s  time  that  "  in  time  of  war  one  shall 
justify  entry  on  another's  land  to  make  a  bulwark  in  defence  of  the  King 
and  the  Kingdom"  (Y.  B.  21  Hen.  vii.  27,  fol.  5).  In  Dyer  36&  it  is 
declared  that  a  tort  may  be  justified  "  where  it  sounds  for  the  public 
good,  as  in  time  of  war  .  .  .  making  fortifications  on  another  man's  land 
without  licence."  It  was  resolved  by  all  the  judges  in  1606  that  "  in  case 
of  invasion  any  man  may  come  on  my  land  for  the  defence  of  the  realm," 
as  appears  8  Edw.  iv.  23.  The  same  principle  is  admitted  to  the  fullest 
extent  by  Hampden's  counsel  in  the  Case  of  Ship  Money,  supra,  and 
by  Buller,  J.,  in  Meredith's  Case,  4  T.  E.  797,  on  the  grounds  salus  populi 
supreraa  est  lex.  So,  too,  for  the  public  benefit,  any  subject  may  be  com- 
pelled to  give  his  services  to  prevent  a  felony,  arrest  a  felon,  suppress  a 
riot,  or  repel  an  invasion.  This  principle  will  also  justify,  "  for  the  safety 
of  the  Commonwealth,"  interference  with  personal  liberty  and  the  taking 
of  life.  But  if  in  the  actual  suppression  of  a  riot  or  rebellion,  and  the 
effort  to  restore  the  King's  peace,  any  subjects  of  the  Crown  are  punished 
or  put  to  death,  either  with  or  without  any  judicial  investigation,  such 
action,  if  challenged  after  order  has  been  restored,  cannot  be  justified  by 
any  special  rules  called  Martial  Law,  but  only  on  the  common-law  ground 
of  overmastering  necessity,  which  must  be  proved  as  a  fact.  The  force, 
however,  which  is  used  in  suppressing  a  rebellion  must  be  limited  as 
regards  both  its  duration  and  extent  by  the  necessity  which  creates  it. 
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"  A  rebel,"  says  Coke,  "  may  be  slain  in  the  rebellion,  but  if  he  be  taken 
he  cannot  be  put  to  death  by  Martial  Law,"  i.e.  when  the  Courts  have 
been  re-established  in  the  proper  and  unobstructed  exercise  of  their 
jurisdiction  {Wolfe  Tones  Case,  27  St.  Tr.  624-5).  The  troops,  though 
subject  as  soldiers  to  military  law,  are  as  citizens  ultimately  liable  both 
civilly  and  criminally  for  any  acts  they  may  be  proved  to  have  done 
either  without  or  in  excess  of  the  justification  arising  from  the  immediate 
necessity  of  the  case  {Governor  Wall's  Case,  28  St.  Tr.  51;  Wright  v. 
Fitzf/erald,  27  St.  Tr.  759  ;  £x  parte  Milligan,  4  Wall.  (U.  S.)  2 ;  Rainsford 
V.  Brmtme,  New  Ir.  Jur.  Rep.  IL  179,  and  Times  newspaper,  March  3, 
1902 ;  B.  V.  Nelson  and  Brand,  and  B.  v.  Byre,  Spec.  Eeps.).  Notwith- 
standing certain  unqualified  expressions,  which  go  beyond  what  was 
necessary  for  the  actual  decision,  the  recent  case  of  Bx  parte  Marais, 
1902,  A.  C.  109,  seems  not  to  be  inconsistent  with  this,  but  to  have 
simply  decided  (1)  that  Courts  will  not  and  cannot  "interfere  with 
military  operations,  or  whilst  (and  where)  war  is  actually  raging, 
entertain  proceedings  against  military  men  and  others  for  acts  done 
under  so-called  Martial  Law"  (Dicey,  Law  of  Const.,  6th  ed.  p.  511);  and 
(2)  "  that  absence  of  visible  disorder  and  the  continued  sitting  of  the 
Courts  are  not  conclusive  evidence  of  a  State  of  Peace,"  having  regard 
to  modern  conditions  of  warfare  and  means  of  communication  (Pollock, 
Z.  Q.  B.  xviii.). 

IV.  Martial  Law,  in  the  most  usual  sense  of  the  term,  meaning  "  the 
suppression  of  ordinary  law,  and  the  temporary  government  of  a  country 
or  parts  of  it  by  military  tribunals  "  (Dicey,  p.  283),  is  unknown  to  the 
English  Constitution.  "So  Martial  Law  cannot  be  made  in  England 
without  authority  of  Parliament"  (Comyns,  Big.,  Pt.  H.  23).  Some 
European  countries  recognise  what  is  sometimes  called  "  the  suspension 
of  the  Constitutional  guarantees,"  and  the  "  Declaration  of  a  State  of 
Siege."  In  France  there  are  special  statutory  provisions  regulating  the 
powers  which  the  military  tribunals  are  to  have  in  such  an  emergency. 
Englisli  law  provides  for  no  special  deviation  from  the  common  law,  but 
where  political  expediency  was  required,  that  civil  or  military  officials 
should  act  in  excess  of  the  immediate  necessity  of  the  case,  they  have 
been  encouraged  to  do  so  in  reliance  that  their  actions  would  receive 
ex  post  facto  justification  from  an  act  of  indemnity  (see  judgment  of 
Willes,  J.,  in  'Bhillips  v.  Byre,  1870,  L.  R.  6  Q.  B.  1 ;  10  B.  &  S.  1004). 

It  is  a  settled  principle  of  the  Constitution  that  the  King  cannot 
by  proclamation,  either  in  peace  or  war,  "  create  any  offence  which  was 
not  an  offence  before,"  but  can  only  by  proclamation  admonish  his 
subjects  that  they  keep  the  laws  and  do  not  offend  them,"  ...  for  "  the 
King  hath  no  prerogative  but  that  which  the  law  allows  him  "  (Case  of 
Proclamations,  12  Co.  Kep.  74  (vi.  297)).  Some  writers,  howeVer,  have 
contended  that  the  King  and  those  to  whom  his  powers  have  been 
delegated  by  commission  have  the  right  by  prerogative  not  merely  to 
proclaim  their  intention  to  exercise  the  extreme  and  exceptional  powers 
given  tliem  by  the  common  law  in  case  of  necessity,  but  to  create  by 
proclamation  a  martial  law  distinct  from  the  common  law,  and  claiming 
to  suspend  and  supersede  it.  The  argument  in  favour  of  this  view  rests 
mainly  upon  tlie  supposed  recognition  of  this  prerogative  right  by  recitals 
and  provisoes  in  certain  Acts  of  l*arliamont,  viz.,  39  Geo.  in.  c.  11 
(Irish  Act),  and  43  Geo.  in.  c.  117,  and  3  &  4  Will.  iv.  c.  4,  s.  40  (Acts  of 
the  Imperial  Parliamont).  lUit  Cockburn,  C.J.,  points  out  in  B.  v.  Nelson 
&  JWn.ul  iY\K  7n-4)  tliat  neither  recitals  of  His  Majesty's  "undoubted 
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prerogative  to  exercise  martial  law,"  nor  reservations  that  "  nothing  in 
this  Act  shall  take  away  the  acknowledged  prerogative  of  His  Majesty 
for  the  public  safety  to  resort  to  the  exercise  of  martial  law  against 
enemies  and  traitors,"  could  give  the  Crown  the  power  if  it  did  not 
already  exist  at  common  law,  and  the  Crown  cannot  by  commission  give 
any  officer  a  power  which  it  did  not  itself  possess.  It  seems  probable 
that  the  recitals  and  provisoes  simply  refer  to  the  martial  law  which 
consists  in  the  use  of  force  necessary  to  suppress  riot  or  rebellion,  or 
to  the  martial  law  known  to  the  laws  of  war  against  alien  enemies 
(V.,  infra).  Even  Blackburn,  J.,  whose  authority  is  sometimes  claimed 
for  a  view  approaching  the  prerogative  theory,  says  in  R.  v.  Eyre :  "  The 
Crown's  prerogative  ...  is  by  no  means  that  wild  and  tyrannical  pre- 
rogative which  some  have  claimed,  but  must,  if  it  exist  at  all,  be  strictly 
limited  to  necessity!'  As  Lord  Loughborough  said  in  Grant  v.  Goulds 
1792,  2  H.  Bl.  69,  "  It  is  totally  inaccurate  to  state  martial  law  as  having 
any  place  whatever  within  the  realm  of  Great  Britain."  Since  the 
Petition  of  Eight  there  has  been  no  proclamation  of  martial  law,  where 
English  law  has  prevailed,  which  was  not  justified  antecedently  by 
Imperial  Statute  {e.g.  43  Geo.  iii.  c.  17)  or  local  Act,  or  justified  retro- 
spectively by  Acts  of  Indemnity,  such  as  the  Acts  passed  after  the 
rebellions  in  1715,  1745,  and  1798,  and  the  Acts  passed  by  the  Cape 
Parliament  in  1900  and  1902  and  by  the  Natal  Parliament  in  1900  and 
1901.  What  is  true  of  Great  Britain  seems  to  be  equally  true  of  any 
colony  to  which  the  Crown  has  granted  responsible  government  {Camp- 
hell  V.  Hall,  20  St.  Tr.  239),  and  of  any  colony  which  is  a  settled  as 
distinct  from  a  conquered  or  ceded  colony,  for,  as  Comyns  points  out, 
"  In  the  plantations,  or  elsewhere  where  colonies  of  English  are  settled, 
they  are  to  be  governed  by  the  laws  of  England  "  (Com.  Dig.  Ley  (c) ; 
see  per  Cockburn,  C.J.,  in  R.  v.  Nelson  (p.  11)).  In  the  case,  however, 
of  a  conquered  or  ceded  colony,  where  the  Crown  has  power  to  legislate 
directly,  and  therefore  to  alter  criminal  law  and  procedure,  the  Crown, 
through  its  representatives,  can  by  ordinance  or  proclamation  create  a 
system  of  martial  law  as  part  of  the  law  of  the  land. 

V.  "Martial  Law"  is  also  used  to  denote  acts  of  war  or  of  State 
exercised  against  aliens  and  on  territory  not  subject  to  English  municipal 
law.  It  forms  part  of  the  laws  and  customs  of  war,  and  is  limited  only 
by  the  rules  of  International  Law.  It  is  defined  by  Professor  Holland 
as  "  such  rules  as  are  adopted,  at  his  own  discretion,  by  a  commander- 
in-chief  in  the  field,  supplementing,  or  wholly  or  partially  superseding, 
the  laws  ordinarily  in  force  in  a  given  district "  {Laws  and  Cnstonis  of 
War,  1904  ed.,  s.  8,  p.  4).  "  Martial  Law,"  said  the  Duke  of  Wellington, 
"  is  neither  more  nor  less  than  the  will  of  the  General  who  commands 
the  army ;  in  fact.  Martial  Law  is  no  law  at  all." 

In  Elphinstone  v.  Bedreechund,  1830, 1  Knapp,  P.  C.  316,  St.  Tr.  (N.  S.) 
379  and  452,  where  property  had  been  seized  at  Poonah,  the  capital  of  the 
Mahrattas,  which  had  just  been  conquered  and  occupied.  Lord  Tenterden 
said:  "We  think  the  proper  character  of  the  transaction  was  that  of 
hostile  seizure,  made,  if  not  flagrante,  yet  nondum  cessante  hello,  regard 
being  had  to  the  time,  the  place,  and  the  person,  and  consequently  that 
the  municipal  Courts  had  no  jurisdiction  to  adjudge  the  subject." 
Martial  law  in  this  sense  differs  widely  from  martial  law  exercised 
in  the  home  territory,  which  depends  not  upon  rules  of  International 
Law,  but  upon  the  law  of  the  land. 

As  an  act  of  war  or  of  State  martial  law  is  exercised  by  virtue  of 
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the  prerogative,  but  it  cannot  be  applied  in  this  sense  to  territories 
under  the  jurisdiction  of  the  Courts.  See  Act  of  State  and  cases  there 
cited. 

[Authorities. — Dicey,  Law  of  the  Constitution,  6th  ed.,  chap.  vni.  and 
App.  note  xii.  502;  Stephen,  History  of  the  Criminal  Laiu,  I.  204-16; 
Manual  of  Military  La\i\  published  by  the  War  Office ;  Laws  and  Customs 
of  War,  1904,  by  Professor  Holland ;  Forsyth's  Cases  and  Opinions  on 
Constitutional  Law,  chap.  vi.  p.  188  ;  Clode's  Military  Forces  of  the  Crown  ; 
Hale's  History  oftlie  Common  Laiu ;  Hale,  Pleas  of  the  Crown ;  Cockburn's 
Special  Heport  of  R.  v.  Nelson  <&  Brand ;  Laiu  Quarterly  Review,  xviii. 
1902: — Martial  Law  Historically  Considered  (Holdsworth),  pp.  117-132; 
Martial  Law  (Erie  Kichards),  ihid.,  pp.  133-142  ;  What  is  Martial  Laiv .? 
(Pollock),  iUd.,  152-158;  Tlie  Case  of  Marais  {V>oM),ihid.,  pp.  143-151.] 

IVIasculine. — See  Interpretation  Act,  Vol.  VII.  p.  399. 

Master  and  Deputy- lYlastcr  of  the  IVIint.— The 

Master  of  the  Mint  was  the  title  given  to  the  chief  officer  who  had  the 
charge  of  the  coinage  under  the  regulations  instituted  by  Edward  il.  in 
1325,  which  have  formed  the  basis  of  all  subsequent  reorganisations  of 
the  Mint  {q.v.).  A  Deputy  Mint  Master  was  associated  with  him  later, 
and  this  continued  down  to  1870 ;  these  officials  usually  being  selected 
for  their  scientific  knowledge;  and  they  were  each  salaried.  But  in 
that  year,  by  the  Coinage  Act,  1870,  33  &  34  Vict.  c.  10,  s.  14,  it  was 
provided  that  the  Chancellor  of  the  Exchequer  for  the  time  being  should 
be  the  master,  worker,  and  warden  of  Her  Majesty's  Eoyal  Mint  in 
England.  The  actual  administration  was  thus  left  in  the  hands  of  the 
Deputy-Master;  all  duties,  powers,  and  authorities  imposed  on,  or  vested 
in,  or  transacted  before  the  Master  of  the  Mint  being  made  exercisable 
by  his  deputy.  By  accepting  this  office,  the  Chancellor  of  the  Exchequer 
is  not  to  be  incapable  of  being  elected  to,  or  of  sitting  or  voting  in,  the 
House  of  Commons ;  a  reminiscence  of  the  time  when  the  coinage  was 
in  the  hands  of  private  contractors. 

The  appointment  of  deputy-masters  and  other  officers  and  persons 
for  the  purpose  of  carrying  on  the  business  of  the  Mint,  is  made  by  the 
Treasury ;  and  the  Master  of  the  Mint  may  from  time  to  time  promote, 
suspend,  and  remove  any  such  deputy -masters  and  officers. 

See  Assay;  Mint. 

[Authorities. — Anson,  Law  and  Custom  of  the  Constitution,  2nd  ed., 
vol.  ii.  p.  181 ;  LJncycl.  Brit.,  art.  "Mint."] 
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The  Relation  of  Master  and  Servant. — Nature  of  the  Relation. — 
The  relation  of  master  and  servant,  in  modern  times  at  least,  is  purely 
contractual,  except  in  so  far  as  rights  and  duties  are  created  and 
imposed  by  statute ;  with  this  exception  the  rights  and  duties  of  the 
master  towards  his  servant,  and  of  the  servant  towards  his  master,  are 
grounded  entirely  on  contract.  This  fact  affords  an  illustration  of  the 
doctrine  that  the  movement  of  progressive  societies  has  hitherto  been 
a  movement  from  status  to  contract  (see  Sir  Henry  Maine,  Ancient  LaWy 
edited  by  Sir  Frederick  Pollock,  1906,  chap.  v.  pp.  172-174,  and  Note  L, 
Status  and  Contract,  pp.  183-185).  The  institutions  of  slavery,  serfdom, 
or  villeinage,  which  characterise  the  systems  of  the  ancient  world,  have 
disappeared,  or  at  anyrate  are  unknown  to  modern  communities  in  a 
more  developed  state  of  civilisation,  and  have  given  place  to  the 
contractual  relation  of  master  and  servant. 

In  speaking  of  the  relation  of  master  and  servant,  Blackstone,  with 
■characteristic  vagueness,  affirms  that  it  is  founded  in  convenience, 
whereby  a  man  is  directed  to  call  in  the  assistance  of  others  where  his 
•own  skill  and  labour  will  not  be  sufficient  to  answer  the  cares  incumbent 
upon  him  (see  Black.  Com.,  bk.  i.  chap,  xiv.)  This  appears  to  be  merely 
another  way  of  stating  that  individuals  are  impelled  by  convenience  to 
•enter  into  contract,  which  is  the  basis  of  the  relation  of  master  and 
servant. 

The  relations  between  bailor  and  bailee,  principal  and  factor  or 
broker,  solicitor  and  client,  and  many  other  contractual  relations,  are 
distinguishable  from  the  relation  of  master  and  servant  established  by 
the  contract  of  hiring  and  service. 

It  is,  however,  to  be  noted  that  the  provisions  of  particular  statutes 
may,  for  the  purpose  of  creating  a  duty  to  the  public,  create  a  relation 
which  is  analogous  to  that  of  master  and  servant.  For  instance,  it  has 
i)een  decided  by  the  Court  of  Appeal  that  under  the  London  Hackney 
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Carriages  Act,  1843,  6  &  7  Vict.  c.  86,  so  far  as  the  public  is  concerned, 
the  registered  proprietor  of  a  hackney  carriage  is  under  a  responsibility 
for  the  acts  of  the  driver  whilst  he  is  plying  for  hire,  as  if  the  relation 
of  master  and  servant  existed  between  them,  even  though  in  fact  it  does 
not  exist  (see  Keen  v.  Henry,  [1894]  1  Q.  B.  292;  King  v.  London 
Imjrroved  Cab  Co.,  1889,  23  Q.  B.  D.  281 ;  Gates  v.  Bill  &  Son,  [1902] 
2  K.  B.  38).  As  to  the  construction  of  the  relation  created  by  the 
Locomotives  Act,  1865,  28  &  29  Vict.  c.  83,  Smith  v.  Baile^j,  [1891] 
2  Q.  B.  403). 

But,  as  a  general  rule,  where  the  relation  of  master  and  servant,  or  of 
principal  and  agent,  does  not  exist,  an  individual  is  under  no  liability  for 
the  acts  or  defaults  of  another.  So  where  an  action  was  brought  against 
"  General"  Booth,  as  head  of  the  Salvation  Army,  by  the  plaintiffs  to 
recover  damages  for  an  injury  to  their  horse,  which  was  caused  by  another 
horse  which  became  restive  owing  to  the  band  of  a  detachment  of  the 
Salvation  Army  playing  in  a  public  street,  it  was  held  that  there  being 
no  evidence  to  show  what  the  relationship  was  between  the  particular 
members  of  the  Salvation  Army,  whose  acts  had  been  the  cause  of  the 
injury,  and  the  defendant,  it  could  not  be  inferred  that  they  were  his 
servants  or  were  acting  under  his  authority  (The  London  General  Omnibus 
Co.  V.  Booth,  1894,  63  L.  J.  Q.  B.  244). 

Meaning  of  "Master"  and  "Servant." — There  appears  to  be  no 
comprehensive  definition  of  the  terms  "  master "  and  "  servant ; "  the 
numerous  judicial  utterances  on  the  subject  are  concerned  only  with 
particular  classes  of  servants,  or  with  the  ascertainment  of  the  meaning 
of  the  terms  as  used  in  various  statutes  or  for  particular  purposes. 

The  term  "servant"  has,  for  example,  received  very  different  con- 
structions under  the  Carriers  Act,  1830, 11  Geo.  iv.  and  1  Will.  iv.  c.  68 
(see  Machu  v.  The  London  and  Sototh- Western  Ely.  Co.,  1848,  2  Ex.  415 ; 
Stephens  v.  London  and  South-Western  Bly.  Co.,  1886,  18  Q.  B.  D.  121); 
the  Railway  and  Canal  Traffic  Act,  1854, 17  &  18  Vict.  c.  31  (see  Doolan 
v.  The  Directors,  etc.,  of  the  Midland  Bly.  Co.,  1877,  2  App.  Cas.  792) ;  the 
Customs  and  Inland  Revenue  Acts  (see  Yewens  v.  Noakes,  1880,  6  Q.  B.  D. 
530 ;  Bolfe  v.  Hyde  &  Co.,  1881,  ibid.,  673 ;  Weguellin  v.  Waijall,  1885, 
14  Q.  B.  D.  838 ;  London  Library  v.  Carter,  1890,  6  T.  R.  161 ;  see  also  the 
interpretation  of  the  term  "  servant  or  other  person  "  as  regards  exemption 
from  inhabited  house  duty  in  the  Customs  and  Inland  Revenue  Act, 
1881, 44  &  45  Vict.  c.  12,  s.  24) ;  and  the  Larceny  Act,  1861,  24  &  25  Vict. 
c.  96,  8.  68  (see  B.  v.  Tite,  1861,  L.  &  C.  29 ;  McDonald's  Case,  1861, 
ibid.,  85;  B.  v.  Bowers,  1866,  L.  R.  1  C.  C.  R.  41;  B.  v.  Tyree,  1869, 
ihiil,  177;  B.  v.  Negus,  1873,  L.  R.  2  C.  C.  R.  34;  B.  v.  Foulkes,  1875, 
tbid.,  152;  B.  V.  Harris,  1893,  17  Cox  C.  C.  656;  B.  v.  Stuart,  U^^^-] 
1  Q.  B.  310). 

With  regard  to  the  offence  of  embezzlement  by  clerks  or  servants 
under  sec.  68  of  the  Larceny  Act,  1861,  Sir  James  Stephen  defines  a  clerk 
or  servant  as  a  person  bound  either  by  an  express  contract  of  service,  or 
by  conduct  implying  such  a  contract,  to  obey  the  orders  and  submit  to 
the  control  of  his  master  in  the  transaction  of  the  business  which  it  is 
his  duty  as  such  clerk  or  servant  to  transact  {Digest  of  Criminal  Lau\ 
6th  ed.,  1904,  art.  335 ;  see  also  B.  v.  Negus,  1873,  L.  R.  2  C.  C.  R.  34). 

The  i>ower  of  controlling  the  work,  which  is  involved  in  the  obligation 
to  obey  orders  when  communicated,  lias  been  suggested  as  the  legal 
criterion  of  the  relation  of  master  and  servant  (see  per  Crompton,  J., 
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Sadler  v.  Renlock,  1855,  4  El.  &  BL,  at  p.  578;  see  also  Waldock  v. 
Winfield,  [1901]  2  K.  B.  596;  and  Pollock  on  Torts,  7th  ed.,  1904, 
pp.  77-82). 

Many  tests  have,  indeed,  been  suggested  for  ascertaining  the  existence 
of  the  relation,  but  none  of  them  appear  to  be  sufficiently  wide  to  embrace 
all  classes  of  cases  so  as  to  be  applicable  to  all  persons  who  for  various 
purposes  are  included  within  the  category  of  servants.  In  connection 
with  the  action  for  seduction,  for  example,  the  word  "servant"  is,  in 
many  cases,  used  in  an  anomalous  and  fictitious  sense. 

The  following  definition  of  the  terms  "  master  "  and  "  servant "  has 
been  suggested : — A  servant  is  a  person  who  voluntarily  agrees,  whether 
for  wages  or  not,  to  subject  himself  at  all  times  during  the  period  of 
service  to  the  lawful  orders  and  directions  of  another  in  respect  of  certain 
work  to  be  done ;  a  master  is  the  person  who  is  legally  entitled  to  give 
such  orders  and  to  have  them  obeyed  (Eversley  on  Domestic  Belations, 
3rd  ed.,  1906,  p.  859). 

But  it  is,  in  fact,  scarcely  possible  to  frame  any  definition  of  the 
term  "  servant "  that  can  be  absolutely  exhaustive,  owing  to  the  varying 
significations  which  are  attached  to  the  word  in  its  many  applications, 
and  to  the  divergent  senses  in  which  it  is  used  for  different  purposes  in 
various  Acts  of  Parliament. 

As  to  the  way  in  which  the  word  "  servants  "  has  been  construed  in 
the  case  of  legacies  to  servants,  see  Will. 

Classes  of  Servants. — Servants  may  be  roughly  classified  as  (1)  menial 
servants,  including  domestic  servants ;  (2)  persons  employed  in  non- 
domestic  occupations,  such  as  clerks  and  persons  engaged  in  offices, 
shops,  factories,  and  other  business  occupations,  labourers,  artisans,  and 
other  workmen,  etc. ;  and  (3)  apprentices.  The  law  relating  to  apprentices 
is  discussed  under  the  head  Apprentice  ;  see  also  Apprentices  (Sea). 

"  Every  servant,"  says  a  modern  writer,  "  who  at  all  times  during  the 
period  of  his  service  is  under  the  immediate  control,  discipline,  and 
management  of  his  master,  and  is  also  liable  to  attend  his  person,  falls 
within  the  category  of  menial ;  whereas  domestic  servants  are  those  who 
form  part  only  of  the  family  household  of  their  employer  "  (Eversley  on 
Domestic  Relations,  3rd  ed.,  1906,  p.  862).  A  menial  servant  is  a  sub- 
ordinate domestic  servant,  generally,  though  not  always,  an  indoor  servant, 
whose  service  brings  him  into  close  proximity  to  his  master,  thus  rendering 
it  to  the  interest  of  both  master  and  servant  that  the  contract  should 
be  determinable  before  the  end  of  the  year  of  service  (see  per  Erie,  C.J., 
Nicoll  V.  Greaves,  1864,  33  L.  J.  C.  P.,  at  p.  261). 

It  has,  for  example,  been  held  that  a  huntsman  is  a  menial  servant, 
and,  therefore,  the  hiring  of  a  huntsman,  though  in  terms  for  a  year,  is 
subject  to  the  ordinary  condition  that  it  may  be  determined  by  either 
party  at  a  month's  notice  {Nicoll  v.  Greaves,  1864,  ibid.,  259);  so  also  is 
a  head  gardener,  though  engaged  on  an  agreement  that  he  should  have 
yearly  wages  and  a  house  to  live  in  rent  free  {Nowlan  v.  Ablett,  1835, 
2  C.  M.  &  K.  54) ;  and  a  general  handy  man,  though  partly  paid  by 
perquisites  {Johnson  v.  Blenkinsopp,  1841,  5  Jur.  870).  On  the  other 
hand,  a  governess  {Todd  v.  Kellage,  1852,  22  L.  J.  Ex.  1),  a  housekeeper 
at  a  large  hotel  {Lawler  v.  Linden,  1876,  10  Ir.  K.  C.  L.  188),  and  a 
steward  {Forgan  v.  Burke,  1861,  12  Ir.  li.  C.  L.  495),  are  not  within 
the  category  of  menial  servants,  and  are  not,  therefore,  in  the  absence 
of  express  agreement,  liable   to   be   discharged   at  a  month's  notice. 
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Each  case  must,  however,  be  determined  by  the  particular  facts ;  and 
no  definitive  rule  as  to  who  are  menial  or  domestic  servants  can  be 
formulated. 

Legislation  as  to  Master  and  Servant, — In  addition  to,  and  in  some 
cases  in  substitution  for,  the  common-law  principles  as  to  the  relation 
of  master  and  servant,  the  reciprocal  rights  and  duties  of  masters  and 
servants,  and  of  employers  and  workmen  in  various  trades  and  employ- 
ments, are  regulated  by  the  provisions  of  numerous  statutes,  among  the 
more  important  of  which  may  be  enumerated  the  following : — 

The  Frauds  by  Workmen  Act,  1748,  22  Geo.  ii.  c.  27. 

The  Frauds  by  Workmen  Act,  1777,  17  Geo.  iii.  c.  56. 

The  Servants'  Characters  Act,  1792,  32  Geo.  iii.  c.  56. 

The  Truck  Acts,  1881  to  1896. 

The  Master  and  Workmen  (Arbitration)  Act,  1837,  7  Will.  iv.  and 
1  Vict.  c.  67. 

The  Hosiery  Acts,  1843,  6  &  7  Vict.  c.  40,  and  1845,  8  &  9  Vict, 
c.  77. 

The  Silk  Weavers  Act,  1845,  8  &  9  Vict.  c.  128. 

The  Poor  Law  (Apprentices,  etc.)  Act,  1851,  14  &  15  Vict.  c.  11. 

Offences  against  the  Person  Act,  1861,  24  &  25  Vict.  c.  100,  s.  26. 

The  Misappropriation  by  Servants  Act,  1863,  26  &  27  Vict.  c.  103. 

The  Agricultural  Gangs  Act,  1867,  30  &  31  Vict.  c.  130. 

The  Wages  Attachment  Abolition  Act,  1870,  33  &  34  Vict.  c.  30. 

The  Trade  Union  Acts,  1871  to  1906. 

The  MetaUiferous  Mines  Regulation  Acts,  1872,  35  &  36  Vict.  c.  77, 
and  1875,  38  &  39  Vict.  c.  39. 

The  Hosiery  Manufacture  (Wages)  Act,  1874,  37  &  38  Vict.  c.  48. 

The  Conspiracy  and  Protection  of  Property  Act,  1875,  38  &  39  Vict. 
c.  86. 

The  Employers  and  Workmen  Act,  1875,  38  &  39  Vict.  c.  90. 

The  Merchant  Seamen  (Payment  of  Wages  and  Rating)  Act,  1880, 
43  &  44  Vict.  c.  16. 

The  Employers'  Liability  Act,  1880,  43  &  44  Vict.  c.  42. 

The  Payment  of  Wages  in  Public-houses  Prohibition  Act,  1883, 
46  &  47  Vict.  c.  31. 

The  Labourers  (Ireland)  Acts,  1883  to  1906. 

The  Quarriers  Act,  1894,  57  &  58  Vict.  c.  42. 

The  Coal  Mines  Regulation  Acts,  1887  to  1903. 

The  Shops  Regulation  Acts,  1892  to  1904. 

The  Cotton  Cloth  Factories  Acts,  1889  and  1897. 

The  Notice  of  Accidents  Act,  1894,  57  &  58  Vict.  c.  28. 

The  Conciliation  Act,  1896,  59  &  60  Vict.  c.  30. 

The  Dangerous  Performances  Act,  1897,  60  &  61  Vict.  c.  52. 

The  Chafi"  Cutting  Machines  (Accidents)  Act,  1897,  60  &  61  Vict. 
c.  60. 

The  Mines  (Prohibition  of  Child  Labour  Underground)  Act,  1900, 
63  &  64  Vict.  c.  21. 

The  Workmen's  Compensation  Act,  1900,  63  &  64  Vict.  c.  22. 

The  Factory  and  Workshop  Acts,  1901  and  1907. 

The  Shop  Clubs  Act,  1902,  2  Edw.  vii.  c.  21. 

The  Employment  of  Children  Act,  1903,  3  Edw.  vii.  c.  45. 

The  Prevention  of  Cruelty  to  Children  Act,  1904,  4  Edw.  vii.  c.  15. 

The  Shipowners'  Negligence  (Remedies)  Act,  1905,  5  Edw.  vii.  c.  10. 
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The  Unemployed  Workmen  Act,  1905,  5  Edw.  vii.  c.  18. 

The  Alkali,  etc.,  Works  Regulation  Act,  1906,  6  Edw.  vii.  c.  14. 

The  Notice  of  Accidents  Act,  1906,  6  Edw.  vii.  c.  53. 

The  AVorkmen's  Compensation  Act,  1906,  6  Edw.  vii.  c.  58. 

The  Employment  of  Women  Act,  1907,  7  Edw.  vii.  c.  10. 

As  to  the  effect  of  these  enactments,  so  far  as  they  are  beyond  the 
scope  of  the  present  article,  see  the  articles — Apprentice;  Appren- 
tices (Sea)  ;  Coal  Mines  ;  Combinations  ;  Conciliation  ;  Conspiracy  ; 
Cotton  Cloth  Factories  ;  Dangerous  Goods  ;  Dangerous  Machinery  ; 
Dangerous  Performance;  Employers  and  Workmen;  Employers' 
Liability;  Factories  and  Workshops;  Mines  and  Minerals;  Shop 
Hours;  Trade  Union;  Truck  Acts,  etc.  See  also  Chitty's  Statutes, 
5th  ed.,  vol.  vii.,  title  "  Master  and  Servant." 

Several  old  statutes  relating  to  the  law  of  master  and  servant  in 
particular  manufactures  having,  partly  by  reason  of  changes  in  the 
methods  of  manufacture  and  in  the  conditions  of  employment,  and 
partly  by  reason  of  improvements  in  the  general  law,  either  ceased  to 
be  put  in  force  or  become  unnecessary,  were  expressly  and  specifically 
repealed  by  the  Master  and  Servant  Act,  1889,  52  &  53  Vict.  c.  24 ;  see 
also  the  Statute  Law  Revision  (Scotland)  Act,  1906,  6  Edw.  vii.  c.  38. 

The  Contract  of  Hiring  and  Service. — Parties. — As  a  general  rule, 
it  may  be  said  that  every  person  of  full  age  is  competent  to  be  a  party 
to  a  contract  of  hiring  and  service  either  in  the  capacity  of  master  or 
servant.  Moreover,  an  infant  can  enter  into  such  a  contract,  though  it 
will  be  voidable  on  his  part  unless  the  contract  is  beneficial  to  himself 
(see  Wood  v.  Femvick,  1842, 10  Mee.  &  W.  195  ;  B.  v.  Lord,  1848, 12  Q.  B. 
757 ;  Corn  v.  Matthews,  [1893]  1  Q.  B.  310  ;  Flower  v.  London  and  North- 
Western  Rly.  Co.,  [1894]  2  Q.  B.  482).  But  a  contract,  which  on  the 
whole  is  for  the  benefit  of  an  infant,  will  be  binding  on  him  (see  Clements 
v.  London  and  North- Western  Ely.  Co.,  [1894]  2  Q.  B.  482;  Green  v. 
Thomi:)son,  [1899]  2  Q.  B.  1). 

In  the  case  of  a  partnership,  each  of  the  partners  has  an  implied 
authority  to  engage  servants  for  the  partnership  business,  and  the  firm 
will  consequently  be  bound  by  a  contract  of  hiring  and  service  entered 
into  by  one  of  its  members  (see  Beckham  v.  Drake  and  Others,  1841, 
9  Mee.  &  W.  79 ;  60  R.  R.  678 ;  see  also  Lindley  on  Partnership,  6th  ed., 
1893,  p.  157). 

The  capacity  of  infants,  lunatics,  and  insane  persons,  married  women, 
and  corporations  to  enter  into  a  contract  of  hiring  and  service  is  co- 
extensive with  their  ordinary  contractual  capacity,  and  as  such  forms 
part  of  the  general  law  of  contract  (see  the  article  Contract  ;  see  also 
Company;  Corporation;  Husband  and  Wife;  Lunacy;  Infants; 
Principal  and  Agent). 

A  contract  for  hiring  and  service  cannot  subsist  between  counsel  and 
client,  a  barrister  having  no  right  of  action  for  his  fees  (see  Kennedy  v. 
Brown,  1863,  32  L.  J.  C.  P.  137). 

Form. — The  contract  creating  the  relation  of  master  and  servant  may 
be  express  or  implied  from  the  conduct  of  the  parties.  In  accordance 
with  the  ordinary  principles  of  the  law  of  contract,  no  special  form  is, 
as  a  rule,  requisite  to  the  validity  of  a  contract  of  hiring  and  service. 

An  important  exception  to  this  rule  is  engrafted  by  sec.  4  of  the 
Statute  of  Frauds,  which  requires  any  contract  which  cannot  be  per- 
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formed  within  one  year  to  be  evidenced  by  a  written  memorandum 
signed  by  the  parties  to  be  charged  or  their  agents  (see  the  article 
Frauds,  Statute  of).  A  contract  of  hiring  and  service  which  from 
its  terms  is  incapable  of  being  completely  performed  within  one  year 
cannot,  therefore,  be  legally  enforced  unless  it  be  reduced  to  writing 
(see  Bracegirdle  v.  Heald,  1818, 1  Barn.  &  Aid.  722 ;  19  E.  R.  442  ;  Dobson 
V.  Collis,  1856,  25  L.  J.  Ex.  267 ;  Davey  v.  Shannon,  1879,  48  L.  J.  Ex. 
459).  But  a  contract  of  service  which  can  be  performed  by  one  of  the 
parties  within  the  year  need  not  be  in  writing  (Ching  v.  Hemming,  1849, 
4  Ex.  531;  see  also  Souch  v.  Straiohridge,  1846,  2  C.  B.,  at  p.  815; 
69  R  R.  615).  And  it  has  been  held  that  a  contract  for  service  for  one 
year,  the  term  of  such  service  to  commence  on  the  next  day  subsequent 
to  the  date  of  the  contract,  is  not  a  contract  which  is  not  to  be  performed 
within  a  year  within  the  meaning  of  sec.  4  of  the  Statute  of  Frauds,  and 
would  therefore  sustain  an  action  though  there  is  no  memorandum 
in  writing  {Smith  v.  Gold  Coast  and  Ashanti  Explorers,  Ltd.,  [1903] 
1  K.  B.  285,  approving  and  following  dicta  in  Cawthorne  v.  Cordrey, 
1863,  13  C.  B.  (N.  S.)  406,  and  Britain  v.  Rossiter,  1879,  11  Q.  B.  D. 
123).  As  to  the  incorporation  of  workshop  rules  as  part  of  the  con- 
tract, see  Cams  v.  Eastwood,  1875,  32  L.  T.  855 ;  and  as  to  a  contract  of 
service  contained  in  several  documents,  see  Jones  v.  Victoria  Graving 
Dock  Co.,  1877,  46  L.  J.  Q.  B.  219.  See  generally  as  to  what  is  a 
sufficient  memorandum  in  writing  to  satisfy  the  statute.  Frauds, 
Statute  of. 

Another  exception  is  furnished  by  the  common-law  rule  that  the 
contracts  of  corporations  must  be  under  seal. 

A  contract  for  the  hire  of  a  servant  by  a  corporation  must  generally 
be  under  its  corporate  seal.  Thus  where  a  person  is  engaged  by  a 
corporation  to  act  as  solicitor  {Arnold  v.  The  Mayor  of  Poole,  1842, 
4  Man.  &  G.  860 ;  61  R.  R.  664),  rate-collector  {Smart  v.  West  Ham 
Union,  1856,  25  L.  J.  Ex.  210),  medical  officer  {Dyte  v.  St.  Pancras 
Guardians,  1863,  27  L.  T.  342),  clerk  to  master  of  workhouse  {Austin 
v.  Bethnal  Green,  1874,  43  L.  J.  C.  P.  100),  in  the  absence  of  a  contract 
under  seal  there  is  no  binding  contract,  so  that  the  persons  so  engaged 
are  unable  to  recover  their  fees,  salary,  or  wages.  But  in  matters  of 
daily  occurrence  or  of  trifling  importance,  such  as  the  employment  of 
inferior  servants,  a  parol  contract  would  bind  the  corporation  (see 
Mayor,  etc.,  of  Ludlow  v.  Charlton,  1840,  6  Mee.  &  W.,  at  p.  822; 
55  R.  R.  794;  Smith  v.  Cartwright,  1851,  6  Ex.  927;  Nicholson  v.  The 
Guardians  of  Bradfield  Union,  1866,  35  L.  J.  Q.  B.  176;  Lawford  v. 
Billericay  Rural  District  Cmtncil,  [1903]  1  K.  B.  772),  and  contracts 
within  the  ordinary  course  of  business  of  a  trading  companv  need  not 
l>e  under  seal  (see  South  of  Ireland  Colliery  Co.  v.  Waddle,  1869,  L.  R. 
4  C.  P.  616).  As  to  contracts  by  registered  companies,  see  the  Com- 
panies Act,  1867,  30  &  31  Vict.  c.  131,  s.  37.  As  to  contracts  by 
urban  sanitary  authorities,  see  the  Public  Health  Act,  1875,  38  &  39 
Vict.  c.  55,  8.  174  (1);  see  also  Youwj  v.  The  Mayor,  etc.,  of  Leaminqton, 
1883,  8  App.  Ca^.  (H.  L.)  517. 

Agreements  by  the  master  of  a  ship  for  the  engagement  of  seamen 
(except  in  the  case  of  ships  of  less  than  eighty  tons  registered  tonnage 
exclusively  employed  in  trading  between  different  ports  on  the  coast 
of  the  United  Kingdom)  must  be  in  a  form  approved  by  the  Board  of 
Trade,  and  comply  with  the  requirements  of  the  Merchant  Shipping 
Act,  1894,  57  &  58  Vict.  c.  60  (see  Merchant  Shipping). 
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Stamp. — An  agreement  or  memorandum  for  the  hire  of  any  labourer, 
artificer,  manufacturer,  or  menial  servant,  is  expressly  exempted  from 
stamp  duty,  as  also  is  an  agreement  or  memorandum  made  between  the 
master  and  mariners  of  any  ship  or  vessel  for  wages  on  any  voyage 
coastwise  from  port  to  port  in  the  United  Kingdom  (see  the  Stamp  Act, 
1891,  54  &  55  Vict.  c.  39,  Sched.  L).  An  agreement  for  the  hire  of  a 
clerk  is  not  within  this  exception  (see  Dakin  v.  Watson,  1841,  2  Craw.  & 
D.  224).  See  further  as  to  stamps  on  contracts  of  hiring  and  service, 
Alpe,  Law  of  Stamp  Duties,  11th  ed.,  1907,  pp.  55  and  56. 

Excise  Duty  on  Male  Servants. — The  Revenue  Act,  1869,  32  &  33 
Vict.  c.  14,  s.  18,  imposes  an  excise  duty  of  fifteen  shillings  for  every 
male  servant,  to  be  paid  annually  upon  licences  to  be  taken  out  under 
the  provisions  of  the  Act  by  the  person  employing  the  servant.  The 
term  "  male  servant "  means  and  includes  any  servant  employed  either 
wholly  or  partially  in  any  of  the  following  capacities ;  that  is  to  say, 
maitre  d'hotel,  house  steward,  master  of  the  horse,  groom  of  the  chambers, 
valet  de  chambre,  butler,  under-butler,  clerk  of  the  kitchen,  confectioner, 
cook, house  porter,  footman, page,  waiter,  coachman,  groom,  postilion,  stable 
boy  or  helper  in  the  stables,  gardener,  under-gardener,  park-keeper,  game- 
keeper, under-gamekeeper,  huntsman,  and  whipper-in,  or  in  any  capacity 
involving  the  duties  of  any  of  the  above  descriptions  of  servants  by 
whatever  style  the  person  acting  in  such  capacity  may  be  called  (ibid., 
s.  19  (3)).  But  the  term  "male  servant"  does  not  include  a  servant 
who  being  bond  fide  employed  in  any  capacity  other  than  the  ones  above 
enumerated,  is  occasionally  or  partly  employed  in  any  of  such  capacities, 
nor  does  it  include  a  person  who  has  been  bond  fide  engaged  to  serve  his 
employer  for  a  portion  only  of  each  day  and  does  not  reside  in  his 
employer's  house  (see  the  Customs  and  Inland  Revenue  Act,  1876, 
39  Vict.  c.  16,  s.  5 ;  see  also  YellaTid  v.  Winter,  1885,  34  W.  R.  121 ; 
Spencer  v.  Sheerman,  1871,  23  L.  T.  N.  S.  873). 

Every  person  who  furnishes  any  male  servant  on  hire  is  for  the 
purposes  of  the  Act  deemed  to  be  the  employer  of  such  servant  (Revenue 
Act,  1869,  s.  19  (4)).  It  is  not  necessary  for  licences  to  be  taken  out  by 
any  officer  in  His  Majesty's  army  or  navy  for  any  servant  being  a  soldier 
in  the  army  or  a  person  actually  borne  upon  the  books  of  a  ship,  and 
employed  by  such  officer  in  accordance  with  the  regulations  of  His 
Majesty's  service,  or  by  any  licensed  retailer  of  exciseable  liquors  or 
licensed  keeper  of  a  refreshment  house  for  any  servant  employed  by 
liim  solely  for  the  purposes  of  his  business,  such  servant  being  the  only 
male  servant  employed  by  him  {ibid.,  s.  19  (5)). 

Consideration. — A  contract  for  hiring  and  service,  like  all  other 
simple  contracts,  is  not  legally  enforceable  unless  entered  into  for 
valuable  consideration  (see  ^Lambert  v.  Northern,  1869,  13  W.  R.  180 ; 
see  also  the  article  Contract,  Consideration).  Such  consideration  is 
usually,  but  not  necessarily,  in  the  form  of  wages  or  a  salary.  In 
most  cases,  in  the  absence  of  rebutting  circumstances,  an  agreement 
for  the  payment  of  wages  would  be  implied  from  the  mere  fact  of 
services  rendered,  and  in  such  cases  a  quantum  mertiit  could  be  re- 
covered by  the  servant.  But  it  is,  of  course,  more  usual  for  an 
express  agreement  to  be  entered  into  for  the  payment  of  specified 
wages.  Where  a  niece,  at  the  request  of  her  invalid  aunt,  lived  with 
her  and  for  three  years  rendered  services  as  nurse  to  the  aunt,  it  was 
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held  that  in  the  absence  of  express  agreement  the  niece  was  not  entitled 
to  succeed  in  a  claim  for  remuneration  for  the  services  so  rendered 
{Russel  V.  M'Clymmt,  1906,  8  F.  821). 

The  expectation  of  a  legacy  from  the  master  might  be  the  considera- 
tion for  the  services  of  the  servant,  and  if  there  be  a  valid  contract  to 
that  effect  it  will  be  enforceable  against  the  executors  (see  Loffus  v. 
Maw,  1862,  3  Gif.  592;  66  E.  R.  544;  see  also  Hammersley  v.  De  Bid, 
1845,  12  CI.  &  Fin.  45;  8  E.  R.  1312;  69  R.  R.  18;  Maddison  v.  Alder- 
«m.  1883,  8  App.  Cas.  (H.  L.)  467;  Syiige  v.  Synge,  [1894]  1  Q.  B.  466); 
but  where  services  are  rendered  in  expectation  of  a  legacy,  there  being 
no  contract  by  the  master  to  leave  a  legacy,  the  servant  cannot  sue  the 
executor  for  a  q\uintum  meruit  (see  Oshorn  v.  The  Governors  of  Guy's 
Hosjritcd,  1726,  2  Stra.  728). 

Where  a  servant  agrees  to  leave  the  question  of  remuneration  solely 
to  the  discretion  of  his  master,  the  servant  cannot  even  recover  a 
quantum  meruit  (see  Taylor  v.  Brewer,  1813,  1  M.  &  S.  290);  though 
if  there  is  a  distinct  agreement  for  some  remuneration,  the  amount  of 
it  being  left  to  the  master's  discretion,  a  quantum  meruit  is  recoverable 
(see  Peacock  v.  Peacock,  1809,  2  Camp.  45 ;  Bryant  v.  Flight,  1839,  5  Mee. 
&  W.  114;  Bird  v.  M'Gahey,  1849,  2  Car.  &  Kir.  707).  If  an  individual 
agrees  to  enter  the  service  of  another  at  such  salary  or  for  such  wages 
as  a  third  person  should  think  reasonable,  and  no  application  is  made  to 
the  third  person  to  fix  the  amount  of  the  salary  or  wages,  nothing  can 
be  recovered  in  respect  of  the  services  (see  Owen  v.  Boiven,  1829,  4  Car. 

6  P.  93 ;  see  also  The  London  Tramways  Co.  v.  Bailey,  1877,  3  Q.  B.  D. 
217;  Armstrong  v.  South  London  Tramways  Co.,  1891,  64  L.  T.  R.  96). 
A  servant  is  entitled  to  recover  extra  remuneration  for  extra  services, 
such  as  work  done  out  of  hours  or  outside  the  scope  of  his  ordinary 
employment,  only  where  the  extra  work  is  clearly  beyond  the  services 
which  he  is  bound  by  his  contract  of  hiring  and  service  to  perform, 
otherwise  there  would  be  no  consideration  for  additional  remuneration 
(see  Han-is  v.  Carter,  1854,  3  El.  &  Bl.  559 ;  Hartley  v.  Ponsonly,  1857, 

7  El.  &  Bl.  872). 

Where  some  legal  consideration  exists,  the  Court,  in  accordance  with 
the  ordinary  principles  of  contract  law,  will  not  inquire  whether  the 
consideration  is  in  fact  adequate  (see  Hitchcock  v.  Coker,  1837,  6  Ad.  &  E. 
438 ;  45  R.  R.  522).  A  contract  of  hiring  and  service  entered  into  for 
immoral  or  illegal  consideration  is  void  (see  Conteact,  Consideration) ; 
also  if  it  be  in  general  restraint  of  trade  it  is,  a^  a  rule,  void ;  as  to  the 
principles  upon  which  a  contract  in  restraint  of  trade  will  be  valid  and 
enforceable,  see  the  judgments  in  Nordenfelt  v.  The  Maxim- Nor denfelt 
Gunji  and  Ammunition  Co.,  [1894]  App.  Cas.  (H.  L.)  535;  see  also 
MUU  V.  Dunham,  [1891]  1  Ch.  576;  Duhoioski  v.  Goldstein,  [1896] 
1  Q.  B.  478 ;  Haynes  v.  Dornan,  [1899]  2  Ch.  13 ;  Doiuden  v.  Book, 
[1904]  1  K.  B.  688;  and  the  article  Restraint  of  Thade. 

Sjiecifu  Performance.— Sipecific  performance  of  a  contract  of  hiring 
and  service  cannot  be  obtained;  the  only  remedy  for  its  breach  is 
damages.  The  relation  established  by  the  contract  of  hiring  and  ser- 
vice is  of  so  [>crsonal  and  confidential  a  cliaracter  that  the  Chancery 
Division  now  refuses  to  entertain  jurisdiction  in  specific  performance 
with  regard  to  it  (see  Gillis  v.  AfGhcc,  1861,  13  Ir.  Ch.  Rep.  48;  per 
Jessel.  M.K.,  Jiigby  v.  Connol,  1880,  14  Ch.  D.,  at  p.  487 ;  see  also  Ogdcn 
V.  fosnck,  1862,  4  De  G.,  F.  &  J.  426;  45  E.  R.  1248;  L^e  Francesco 
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V.  Barnum,  1890,  45  Ch.  D.  430).  So  where  contractors  agreed  with 
a  railway  company  to  work  the  line  and  keep  the  engines  and  rolling- 
plant  in  repair  at  a  specified  remuneration,  the  Court  refused  to  enforce 
it,  holding  it  to  be  in  fact  a  contract  of  hiring  and  service  (see  Johnson 
V.'  The  Shreiosbury  and  Birmingham  Rhj.  Co.,  1853,  3  De  G.,  M.  &  G. 
914;  43  E.  R.  358).  On  the  same  principle  the  Court  refused  to  grant 
specific  performance  of  a  contract  of  apprenticeship  against  an  infant 
{De  Francesco  v.  Barnum,  1889,  43  Ch.  D.  165;  S.  C.  1890,  45  Ch.  D. 
430). 

Injunction  to  restrain  Breach  of  Contract. — But  when  an  executory 
contract  contains  negative  as  well  as  positive  provisions,  the  Court 
will  in  some  cases  interfere  by  injunction  to  restrain  a  breach  of 
the  negative  provisions,  although  the  positive  provisions  are  such  as 
the  Court  would  not  grant  specific  performance  of.  Thus  where  an 
individual  contracted  to  sing  at  a  particular  theatre  and  not  to  sing 
at  any  other,  an  injunction  was  granted  restraining  him  from  singing 
at  any  other  theatre,  though  the  Court  could  not  enforce  specific  per- 
formance of  the  positive  part  of  the  contract  (Lumley  v.  Wagner,  1852, 

1  De  G.,  M.  &  G.  604 ;  42  E.  R.  687 ;  see  also  Ginmston  v.  Cunningham, 
[1894]  1  Q.  B.  125 ;  RoUnson  v.  Heuer,  [1898]  2  Ch.  451).  And  where 
an  actor  had  contracted  to  perform  at  a  particular  theatre,  an  injunction 
has  been  granted  to  restrain  him  from  performing  at  a  rival  theatre, 
although  there  was  no  express  stipulation  on  his  part  in  the  contract 
that  he  would  not  do  so  {Webster  v.  Dillon,  1857,  3  Jur.  K  S.  432; 
Montague  v.  Flockton,  1873,  L.  R.  16  Eq.  189).  But  these  cases  have 
been  disapproved  in  a  more  recent  case,  where  the  manager  of  a  com- 
pany agreed  to  give,  during  a  specified  term,  the  whole  of  his  time  to 
the  company's  business,  and  it  was  decided  that,  in  the  absence  of  any 
negative  stipulation  in  that  behalf,  the  company  were  not  entitled  to  an 
injunction  to  restrain  the  manager  from  giving  during  the  term  part  of 
his  time  to  a  rival  company  {Whitwood  Chemical  Co.  v.  Hardman,  [1891] 

2  Ch.  (C.  A.)  416;  see  also  Davis  v.  Foreman,  [1894]  3  Ch.  654).  On 
the  other  hand,  if  in  the  contract  there  is  a  negative  stipulation  against 
giving  services  elsewhere,  an  injunction  to  restrain  an  infringement  of 
such  stipulation  will  be  granted  (see  Grimston  v.  Cunningham,  [1894] 
1  Q.  B.  125;  Robinson  \.  Heuer,  [1898]  2  Ch.  451;  Metropolitan  Electric 
Supply  Co.  v.  Cinder,  [1901]  2  Ch.  799). 

An  injunction  is  also  available  in  some  cases  to  restrain  other  breaches 
of  the  terms,  whether  express  or  implied,  of  the  contract  of  hiring  and 
service.  An  injunction  has,  for  example,  been  granted  to  restrain  a  clerk 
after  he  had  left  his  master's  service  from  making  use  of  a  list  of  names 
and  addresses  of  the  customers  which  he  had  improperly  obtained  during 
the  service,  his  conduct  being  held  to  amount  to  a  breach  of  an  implied 
term  in  the  contract  of  service  (see  Robb  v.  Green,  [1895]  2  Q.  B.  315). 
The  communication  of  information  acquired  during  service,  such  as  trade 
secrets,  has  also  been  restrained  by  injunction  (see  Merry  weather  v.  Moore, 
[1892]  2  Ch.  518).  It  has  been  laid  down  that  the  good  faith  which 
exists  between  an  employer  and  those  in  his  employ  renders  it  improper 
and  illegal  for  the  persons  so  employed  to  make  use  after  the  termination 
of  the  employment  of  those  matters  which  they  learnt  while  they  were 
in  that  confidential  relationship,  and  the  Court  will  grant  an  injunction 
to  restrain  such  use  in  addition  to  awarding  damages  (seeder  Lindley,  L.  J., 
Louis  v.  Smellie,  1895,  73  L.  T.,  at  p.  228). 
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Rights  and  Duties  of  Master  and  Servant  inter  se. — General. — 
The  rights  aud  duties  of  master  and  servant  are  determined  by  the 
contract  of  hiring  or  service  expressed  or  implied  in  each  particular 
case.  Some  of  the  rights  and  duties  of  masters  and  servants  are 
dictated  by  well-recognised  rules  of  the  common  law  or  by  the  usage 
of  particular  employments.  Other  duties  are  imposed  by  legislation; 
a  large  number  of  statutes  imposing  duties  on  masters  and  employers, 
and,  consequently,  creating  correlative  rights  hi  servants  or  employees 
in  particular  services,  trades,  or  employments.  The  sources  of  informa- 
tion with  regard  to  the  more  important  of  these  statutes  have  already 
been  indicated. 

Generally,  it  may  be  stated  that  a  contract  of  hiring  and  service 
having  been  entered  into,  it  becomes  the  duty  of  the  master  to  take  the 
servant  into  his  service  as  agreed  upon,  to  keep  him  in  such  service  for 
the  time  specified,  unless  there  are  good  grounds  for  dismissal,  and  to 
pay  the  wages  or  salary  to  which  he  is  entitled  under  the  agreement. 
The  servant  on  his  part  is  entitled  to  protection,  and  owes  the  duty 
of  obedience  to  all  the  lawful  and  reasonable  orders  of  his  master,  and 
must  exercise  due  care  and  diligence  in  his  master's  affairs. 

The  right  of  a  master  to  inflict  corporal  punishment  has  been  asserted 
by  the  earlier  writers  to  be  recognised  by  the  common  law ;  whether  it 
would  be  recognised  at  the  present  time,  except,  possibly,  in  the  case  of 
the  moderate  correction  of  young  servants,  towards  whom  the  master  is 
in  loco  parentis  (see  Winstone  v.  Zimi,  1823,  1  Barn.  &  Cress.,  at  p.  469; 
25  R.  R.  455),  is  extremely  doubtful  (see  Smith,  Law  of  Master  and  Servant, 
6th  ed.,  1906,  p.  96). 

A  master,  in  the  absence  of  agreement  to  the  contrary,  is  under 
a  legal  duty  to  furnish  his  domestic  servants  with  proper  food  and 
lodging.  He  is  not,  however,  apart  from  express  agreement,  obliged 
to  provide  them  with  medical  attendance  (see  Newhy  v.  Wiltshire^ 
1785,  4  Doug.  K.  B.  284;  Wennall  v.  Adney,  1802,  3  Bos.  &  Pul.  247; 
6  R.  R.  780).  As  to  the  law  with  regard  to  apprentices,  see  Appren- 
tice. 

The  provision  of  food,  lodging,  etc.,  by  a  master  for  his  servant  is, 
in  the  case  of  servants  other  than  domestic  servants,  simply  a  matter 
of  contract. 

The  neglect  to  provide  suitable  food  or  lodging  for  a  servant  where 
the  master  is  legally  liable  to  do  so  may,  in  addition  to  giving  rise  to  a 
civil  claim,  amount  to  a  criminal  offence. 

If  a  master  who  is  legally  liable  to  provide  for  his  servant  or 
apprentice  necessary  food,  clothing,  medical  aid,  or  lodging,  wilfully 
aud  without  lawful  excuse  neglects  to  provide  the  same,  whereby  the 
health  of  the  servant  or  apprentice  is,  or  is  likely  to  be,  gferiously  or 
permanently  injured,  he  is  guilty  of  a  misdemeanor,  and  liable  to  a  fine 
of  £20,  or  to  imprisonment  for  three  months  with  hard  labour  (the  Con- 
spiracy and  Protection  of  Property  Act,  1875,  38  &  39  Vict.  c.  86,  ss.  5 
and  6).  Moreover,  if  a  person  who  being  legally  liable,  either  as  a  master 
or  a  mistress,  to  provide  for  any  apprentice  or  servant  necessary  food, 
clothing,  or  lodging,  wilfully  and  without  lawful  excuse  refuses  or 
neglects  to  provide  the  same,  or  unlawfully  and  maliciously  does,  or 
causes  to  bo  done,  any  bodily  harm  to  such  apprentice  or  servant, 
80  that  the  life  of  such  apprentice  or  servant  is  endangered,  or  that 
his  health  has  been  or  is  likely  to  bo  permanently  injured,  he,  the 
master,  is  guilty  of  misdemeanor,  aud  is  liable  to  five  years'  penal 
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servitude  (see  the  Offences  against  the  Person  Act,  1861,  24  &  25  Vict. 
c.  100,  s.  26). 

The  master  must  also  indemnify  his  servant  for  all  loss  or  expenses 
incurred  in  the  course  of  carrying  out  his  lav^ful  orders.  This  is  simply 
an  enunciation  of  the  well-known  principle  of  the  law  of  agency.  For 
further  information  on  this  subject,  reference  should  be  made  to  the 
article  Piuncipal  and  Agent. 

The  common  law  recognises  the  rights  of  master  and  servant  to  use 
the  force  necessary  to  defend  each  other  from  the  assault  of  a  third 
person  (see  Leeward  v.  Basilee,  1695,  1  Salk.  407;  Tickell  v.  Bead,  1773, 
Lofft.  215). 

Certain  conduct  or  acts  which  would  at  common  law  amount  to 
maintenance,  and  as  such  afford  ground  for  civil  or  criminal  proceedings, 
may  be  justifiable  where  the  relation  of  master  and  servant  exists  (see 
generally  the  article  Maintenance;  see  also  Bradlaugh  v.  Newdegate, 
1883,  11  Q.  B.  D.,  at  p.  11).  On  this  principle  it  has  recently  been  held 
that  where  an  action  is  brought  against  a  servant  for  a  libel  published 
by  him  in  his  master's  newspaper  for  which  both  the  master  and  the 
servant  are  liable,  the  master  is  entitled  to  undertake  the  defence 
of  his  servant  (see  Breay  v.  Boyal  British  Nurses  Association,  [1897] 
2  Ch.  272). 

Duration  of  the  Contract  of  Service. — Where  the  contract  is  in  writing, 
the  duration  of  the  hiring  must  be  gathered  from  it,  and  evidence  of 
intention  is  not  then  admissible  (see  Bvaits  v.  Boe,  1872,  L.  E.  7  C.  P. 
138).  If,  as  is  frequently  the  case,  the  contract  of  hiring  and  service  is. 
entered  into  without  any  time  being  expressly  mentioned  or  agreed 
upon  between  the  parties  as  the  time  for  the  duration  of  the  contract, 
the  hiring  is  presumably  for  one  year.  Numerous  decisions  support  the 
rule  that,  in  the  case  of  domestic  and  menial  servants  at  anyrate, 
an  indefinite  or  general  hiring  is  to  be  construed  as  a  hiring  for  a  year 
(see  B.  v.  Wmfeld,  1794,  5  T.  E.  506 ;  Turner  v.  Bohinson,  1833,  5  Barn. 
&  Adol.  789;  39  E.  E.  650;  Ulley  v.  Ehoin,  1848,  11  Q.  B.  742).  And 
the  fact  that  under  the  contract  wages  are  payable  monthly  is  not 
sufficient  to  rebut  the  presumption  that  a  general  hiring  is  a  hiring 
for  a  year  (see  Fawcett  v.  Cash,  1834,  5  Barn.  &  Adol.  904 ;  39  E.  E.  709  ; 
see  also  Beeston  v.  Collyer,  1827,  4  Bing.  309 ;  29  E.  E.  576 ;  Williams 
v.  Bijrne,  1857,  7  Ad.  &  E.  177 ;  45  E.  E.  703 ;  Davis  v.  Marshall,  1861, 
4  L.  T.  N.  S.  266 ;  Forgan  v.  Burke,  1861,  12  Jr.  C.  L.  E.  495).  The 
general  presumption  may,  however,  be  rebutted  by  proof  of  a  contrary 
usage,  for  the  rule  that  an  indefinite  hiring  is  a  yearly  hiring  is  not 
a  rule  of  law  (see  Baxter  v.  Nurse,  1844,  6  Man.  &  G.  935 ;  64  E.  E. 
891). 

There  is  no  inflexible  rule  that  an  indefinite  hiring  of  a  clerk  or 
other  servant  must  be  construed  as  a  hiring  for  a  year  (see  Fairman 
V.  Oakford,  1860,  5  H.  &  N.  635 ;  Nayler  v.  Yearsley,  1860,  2  F.  &  F.  41). 
A  stationery  clerk  employed  in  a  telegraph  office  at  a  salary  of  £135 
a  year,  which  was  at  first  paid  monthly,  but  afterwards  fortnightly,  was 
held  to  be  merely  entitled  to  a  month's  notice  (  Vihert  v.  Eastern  Tele- 
gra.jjh  Co.,  1883,  1  C.  &  E.  17 ;  see  also  Byrne  v.  Schott,  cited  ibid.  p.  17, 
note).  In  each  case,  indeed,  it  will  rest  with  the  jury  to  determine 
what  are  the  terms  of  the  contract  from  a  consideration  of  the  particular 
circumstances  (ibid. ;  see  also  Fairrtian  v.  Oakford,  1860,  5  H.  &  N.  635  ; 
Warburton  v.  Heyworth,  1880,  6  Q.  B.  D.  1).     Thus  it  has  been  held  that 
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in  the  case  of  the  employment  of  a  master  of  a  ship,  although  at  a  yearly 
wage,  the  hiring  is  not  for  a  year  certain,  but  can  be  determined  upon 
reasonable  notice  {Crcen  v.  Wright,  1876,  1  C.  P.  D.  591).  And  a  hiring 
at  weekly  wages,  even  a  hiring  for  so  much  a  week  for  one  year,  has 
frequently  been  held  to  be  merely  a  hiring  by  the  week,  and  not  by  the 
year  (see  li.  v.  The  InhaUtants  of  Dodderhill,  1814,  3  M.  &  S.  243 ; 
Robertson  v.  Jenner,  1867,  15  L.  T.  514 ;  JiJvans  v.  Eoe,  1872,  L.  R. 
7  C.  P.  138). 

In  a  recent  case  where  a  shipping  agent  had  been  engaged  for  one 
year  certain,  it  was  held  that  the  contract  amounted  to  a  yearly  contract, 
and,  therefore,  the  employer  was  not  entitled  to  terminate  the  contract 
on  three  months'  notice  after  a  year  had  begun  (Stevemon  v.  North  British 
My.,  190Q,  7  Y.nOQ). 

Disputes  between  Master  and  Servant  as  to  Wages,  etc. — Under  the 
Employers  and  Workmen  Act,  1875,  disputes  between  employers  and 
workmen  may,  when  the  amount  claimed  does  not  exceed  £10,  be  heard 
and  determined  by  a  Court  of  summary  jurisdiction  (e.g.  by  a  metro- 
politan police  magistrate,  a  stipendiary  magistrate,  or  justices  of  the 
peace),  and  the  Court  may  order  payment  of  any  sum,  not  exceeding 
£10,  exclusive  of  costs,  which  it  may  find  to  be  due  as  wages  or  damages 
(see  s.  4).  The  Act  does  not  apply  to  domestic  or  menial  servants,  but 
includes  any  person  who,  being  a  labourer,  servant  in  husbandry, 
journeyman,  artificer,  handicraftsman,  miner,  or  otherwise  engaged  in 
manual  labour,  whether  under  the  age  of  twenty-one  or  not,  has  entered 
into  or  wurks  under  a  contract  with  an  employer,  whether  the  contract 
be  express  or  implied,  oral  or  in  writing,  a  contract  of  service  or  a  con- 
tract personally  to  execute  any  work  or  labour  (ibid.,  s.  10).  See  also 
Employers  and  Workmen. 

In  the  case  of  menial  or  domestic  servants,  the  remedy  for  the 
recovery  of  wages  is  by  action  in  the  County  Court,  where  the  amount 
claimed  does  not  exceed  £100,  or  if  the  claim  exceeds  that  amount  by 
action  in  the  High  Court,  unless  by  consent  of  the  parties  the  action 
is  brought  in  the  County  Court  (see  County  Courts). 

A  servant  may  agree  to  forfeit  his  wages  for  breach  of  his  employer's 
rules  (see  Walsh  v.  Walley,  1874,  L.  R.  9  Q.  B.  367),  but  in  such  case  he 
must  have  an  opportunity  of  being  heard  before  his  wages  can  be  for- 
feited, otherwise  he  will  be  able  to  sue  for  his  wages  notwithstanding 
the  agreement  (see  Armstrong  v.  The  South  London  Tramways  Co.,  1890, 
64  L  T.  96). 

It  is  not  necessary  for  an  infant  when  suing  to  recover  wages  in  the 
County  Court  to  sue  by  his  next  friend  or  guardian,  as  in  ordinary 
actions.  An  infant  is  expressly  empowered  by  statute  to  pi'osecute  any 
action  in  the  County  Court  for  any  sum  of  money  not  exceeding  £100 
<lue  to  him  for  wages  or  piecework  or  for  work  as  a  servant,  in  the  same 
manner  as  if  he  were  of  full  age  (County  Court  Acts,  1888,  51  &  52 
Vict.  c.  43,  8.  96 ;  County  Courts  Act,  1903,  3  Edw.  vii.  c.  42,  s.  3). 

It  may  here  be  mentioned  that  the  same  remedies  are  open  to 
a  master,  as  to  any  other  person,  in  respect  of  a  breach  of  contract 
or  any  tortious  act  on  the  part  of  his  servant  causing  damage.  The 
iiiaster,  also,  can  institute  criminal  proceedings  against  his  servant,  and 
in  a  proper  case  ^ive  him  into  custody  (see,  for  instance,  Shaw  v.  Chairitie 
1850,  3  Car.  &  Kir.  21)  as  if  he  were  a  stranger. 

As  to  the  preferential   claims  of  clerks  and  servants  in  the  case 
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of  bankruptcy,  see  the  Preferential  Payments  in  Bankruptcy  Act,  1888, 
51  &  52  Vict.  c.  62. 

Masters  Liability  for  Injury  to  Servant. — The  liability  of  a  master  for 
accident  happening  to  his  servant  is,  it  has  been  said,  not  due  to  principles 
peculiar  to  the  relation  of  master  and  servant,  so  much  as  to  the  appli- 
cation of  the  general  governing  principles  of  law  that  where  fault  is 
there  is  liability,  culpa  tenet  suos  auctores  tantuni,  and  that  in  the  absence 
of  fault  there  is,  primd  facie  at  anyrate,  an  absence  of  liability  (Beven 
on  Negligence,  2nd  ed.,  1895,  vol.  i.  p.  734).  The  same  writer  in  consider- 
ing the  master's  liability  at  common  law  says :  "  In  short,  the  duty  which 
the  master  owes  the  servant  is  just  the  same  that  he  owes  to  every  other 
person  with  whom  he  has  business  relations ;  he  must  not  conceal  from 
him  dangerous  circumstances  which  if  known  might  cause  him  to  alter  his 
position,  nor  personally  be  negligent  in  any  respect.  For  damage  caused 
by  the  ordinary  risks  of  employment  the  master  is  not  liable.  First, 
because  there  is  no  fault  in  the  master ;  second,  because  the  risk  arises 
out  of  the  very  thing  to  be  done — the  coming  in  contact  with  agencies 
that  may  be  dangerous  and  men  who  may  be  negligent,  with  respect 
to  which  the  master  can  exercise  no  absolutely  protective  power,  or  does 
not  specifically  contract  to  do  so ;  third,  because  workmen  undertaking 
a  work  must  be  supposed  to  have  a  prevision  of  its  ordinary  risks  as 
well  as  of  its  labours,  and  as  they  secure  by  their  engagement  remunera- 
tion for  the  one  they  must  be  held  to  secure  insurance  in  their  wages 
against  the  other  "  (ibid.  p.  735). 

In  respect  of  the  negligence  of  a  servant  within  the  scope  of  his 
employment,  a  master  is,  as  will  be  seen,  responsible  (see^os^,  under  head 
Masters  Liability  for  Torts  of  Servant) ;  but  when  the  negligence  of  a 
servant  occasions  injury  to  a  fellow-servant  engaged  in  a  common 
employment,  the  master  is  at  common  law,  as  a  general  rule,  under  no 
liability.  It  has  been  said  that  a  servant  takes  upon  himself  the  risk 
of  negligence  on  the  part  of  his  fellow-servants  whatever  position  they 
hold,  so  long  as  they  are  fellow-servants  in  the  same  employment ;  nor 
is  there  any  exception  to  this  rule  to  the  effect  that  the  master  has  a 
personal  duty  to  perform  which  in  the  case  of  dangerous  employments 
or  in  the  case  of  an  infant  he  cannot  delegate  to  others  {Cribh  v.  Kynocli, 
[1907]  2  K.  B.  548). 

As  to  the  doctrine  of  common  employment  and  the  construction  of 
the  maxim  Volenti  non  fit  injuria,  see  Priestly  v.  Foivler,  1838,  3  Mee. 
&  W.  1 ;  Thomas  v.  Quartermaine,  1887,  18  Q.  B.  D.  685 ;  Yarmouth 
V.  France,  1888,  19  Q.  B.  D.  647 ;  Johnson  v.  Lindsay,  [1891]  A.  C.  371 ; 
Smith  V.  Baker,  [1891]  A.  C.  3 ;  The  Petrel,  [1893]  P.  320 ;  Hedley 
V.  Pinkney  Shipping  Co.,  [1894]  A.  C.  222 ;  Groves  v.  Lord  Wimborne, 
[1898]  2  Q.  B.  402;  Jyunnie  v.  Glasgow  and  South- Western  Ply.  Co., 
[1906]  8  F.  546;  Tozeland  v.  West  Ham  Guardians,  [1906]  1  K.  B.  538; 
Burr  V.  Theatre  Royal,  Drury  Lane,  [1907]  1  K.  B.  544;  Crihb  v.  ICynochy 
[1907]  2  K.  B.  548';  Young  v.  Hoffman  Manufacturing  Co.,  [1907]  2  K.  B. 
646;  Cameron  v.  Young,  [1907]  S.  C.  Ct.  of  Sess.  475.  See  also  the 
article  Employers'  Liability,  and  Beven  on  Negligence,  2nd  ed.,  1895, 
vol.  i.  pp.  796-834. 

The  common-law  principle  has,  however,  been  considerably  affected 
by  recent  legislation.  Under  the  provisions  of  the  Employers'  Liability 
Act,  1880,  43  &  44  Vict.  c.  42,  a  servant  is,  under  some  circumstances 
and  within  certain  restrictions,  given  a  right  of  action  against  his  master 
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in  respect  of  injuries  caused  by  the  negligence  of  a  fellow-servant. 
Moreover,  by  the  Workmen's  Compensation  Act,  1897,  60  &  61  Vict.  c. 
37,  an  employer  in  certain  specified  trades  was,  after  the  1st  July  1898, 
made  liable  to  compensate  a  workman  in  his  employment  for  injuries 
arising  out  of  and  in  the  course  of  his  employment,  whether  the  accident 
is  due  to  want  of  care  on  the  part  of  the  employer  or  of  his  servants  or 
not.  This  Act  was  applied  to  workmen  engaged  in  agricultural  work 
by  the  Workmen's  Compensation  Act,  1900,  63  &  64  Vict.  c.  22.  These 
two  statutes  have  now  been  superseded  by  the  Workmen's  Compensation 
Act,  1906. 

The  common  law  and  statutory  liability  of  an  employer  to  make 
compensation  to  his  workmen  in  respect  of  personal  injuries  suffered  in 
the  course  of  their  employment,  is  treated  of  in  the  article  Employers' 
Liability  ;  see  also  Negligence,  Contributory  Negligence,  and  the  maxim 
Volenti  nan  fit  injuria  in  the  article  Maxims,  Legal. 

Servant's  Character. — It  is  a  well-known  rule  of  the  common  law 
that  a  master  is  under  no  legal  obligation  to  give  his  servant  a  character. 
It  is,  in  the  absence  of  express  agreement,  entirely  at  the  option  of  the 
master  to  give  his  servant  a  character  or  to  decline  to  do  so  (see  Carrol 
V.  Bird,  1800,  3  Esp.  201 ;  6  R.  R.  824;  see  also  Pullman  v.  Hill  &  Co., 
[1891]  1  Q.  B.  524,  per  Lord  Esher,  M.R.).  Where,  however,  a  master  does 
give  his  servant  a  character,  whether  in  writing  or  by  word  of  mouth,  he 
should  be  careful  to  confine  himself  to  such  statements  as  he  has  reason- 
able ground  for  believing  to  be  true.  To  the  general  rule  as  to  the 
absence  of  legal  liability  to  give  a  servant  a  character,  there  is  a 
statutory  exception  under  the  Merchant  Shipping  Act,  1894,  57  &  58 
Vict.  c.  60,  which  requires  the  master  of  a  ship  from  which  a  seaman  is 
discharged  to  give  him  a  certificate  of  discharge,  and  in  certain  cases  to 
make  a  report  of  his  character  and  indorse  the  same  upon  the  certificate  of 
discharge  (ss.  128, 129  ;  see  also  Vallance  v.  Falle,  1884, 13  Q.  B.  D.  109). 

Statements  as  to.  Privileged. — Statements  made  by  a  master  as  to  the 
character  of  his  servant  are  regarded  by  law  as  within  the  category  of 
privileged  communications,  and  no  action  will  lie  in  respect  of  such 
statements,  whether  verbal  or  in  writing,  even  though  they  are  in  fact 
untrue,  unless  malice  can  be  expressly  proved  (see  Edmondson  v.  Steven- 
son, 1766,  Bull.  N.  P.  8 ;  Child  v.  Affleck,  1829,  9  Barn.  &  Cress.  403 ; 
33  R.  R.  216). 

Any  communication  made  hond  fide  on  any  subject-matter  in  which 
the  party  communicating  it  has  an  interest,  or  in  reference  to  which  he 
has  a  duty  is  privileged,  if  made  to  a  person  having  a  corresponding 
interest  or  duty  (see  per  Lord  Campbell,  C.J.,  Harrison  v. 'Push,  1856, 
5  El.  &  BL  344 ;  Hebditch  v.  Macllwaine,  [1894]  2  Q.  B.  54).  Under 
such  circumstances,  therefore,  a  statement  as  to  a  servant's  character 
made  by  a  person  other  than  the  master  will  be  a  privileged  communi- 
cation (see,  for  example,  Cmvles  v.  Potts,  1865,  34  L.  J.  Q.  B.  247 ;  Hammi 
V.  Folk,  1879,  L.  R.  4  App.  Cas.  247).  The  fact  of  the  presence  of  third 
parties  when  a  defamatory  statement  is  made  regarding  a  servant's 
character  will  not  necessarily  prevent  its  being  a  privileged  communica- 
tion (see  Toogood  v.  Spyrimj,  1834, 3  L.  J.  Ex.  347  ;  Somerville  v.  Hawkins 
1851,  20  L  J.  C.  P.  133 ;  Taylor  v.  Hawkins,  1851, 16  Q.  B.  308 ;  Manby 
V.  Witt,  1886,  25  L  J.  C.  P.  294 ;  Hunt  v.  Great  Northern  Ply.  Co.,  [1891] 
2  Q.  B.  189).    See  further  the  article  Privileged  Communication. 
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Action  for  Defamation  of. — In  order  to  maintain  an  action  in  respect 
of  defamatory  statements  made  by  his  master  as  to  his  character,  the 
servant  must  be  able  to  prove  that  they  are  false,  and  that  they  were 
written  or  spoken  maliciously,  and  not  bond  fide  {^qq  Sims  y.  Kinder,  1^24:, 
1  Car.  &  P.  279;  see  also  Weatherston  v.  Hawki7is,  1876,  1  T.  R.  110). 
In  such  a  case  malice  is  the  gist  of  the  action,  and,  in  the  absence  of 
direct  proof  of  malice,  no  action  will  lie,  the  general  rule  being  that 
anything  said  or  written  by  a  master  wjien  he  gives  the  character  of 
a  servant  is  a  privileged  communication.  Where,  therefore,  it  is  clear 
that  the  defamatory  words  are  nothing  more  than  a  communication 
from  one  master  to  another  as  to  the  character  of  a  servant,  the  judge 
will  not  allow  the  case  to  go  to  the  jury  (see  ;per  Lord  Denman,  C.J., 
Kelly  V.  Partington,  1833,  4  Barn.  &  AdoL,  at  p.  700 ;  see  also  Somerville 
V.  Ratvkins,  1851,  20  L.  J.  C.  P.  133).  On  the  other  hand,  where  a  priind 
facie  case  of  malice  is  raised,  it  is  the  function  of  the  jury  to  determine 
whether  under  the  particular  circumstance  a  want  of  bo7id  fides  and  malice 
is  in  fact  proved  (see  Somerville  v.  Hawkins,  1851,  cited  supra  ;  Fountain 
V.  Boodle,  1842,  3  Q.  B.  5 ;  Gilpin  v.  Foivler,  1854,  9  Ex.  152).  With 
regard  to  the  question  of  bond  fides  in  the  case  of  a  defamatory  statement 
as  to  a  servant's  character  having  been  made  by  the  master,  it  may  be  of 
material  importance  to  consider  whether  the  master  gave  the  character 
of  his  own  accord  or  whether  he  had  been  asked  for  it  (see  Fryer  v. 
Kinnersley,  1884,  33  L.  J.  C.  P.  98 ;  and  see  Giljnn  v.  Fowler,  1854,  cited 
supra).  It  has  been  said  that  when  the  master  volunteers  to  give  a 
character,  stronger  evidence  will  be  required  that  he  acted  bond  fide  than 
in  the  case  where  he  has  given  a  character  after  being  required  to  do  so 
(see  per  Littledale,  J.,  Pattison  v.  Jones,  1828,  8  Barn.  &  Cress.,  at  p.  586  ; 
32  R.  R.  490). 

Even  where  a  defamatory  statement  as  to  a  servant's  character  is 
made  by  a  master  maliciously  and  with  intention  to  injure  the  servant, 
in  order  to  sustain  an  action  in  respect  of  the  malicious  statement  the 
servant  must  prove  that  some  special  damage  has  accrued  to  himself  as 
the  result  of  such  statement  (see  Vicars  v.  Wilcocks,  1806,  8  East,  1 ; 
9  R.  R.  361 ;  Knight  v.  Gibbs,  1834,  1  Ad.  &  E.  43 ;  40  R.  R.  247 ;  Lynch 
V.  Knight,  1861,  9  H.  L.  C.  577;  11  E.  R.  854),  or  that  the  words  are 
actionable  per  se  without  proof  of  special  damage,  as,  for  example, 
reflecting  on  the  servant  in  his  capacity  as  servant  (see  Irwin  v.  Brand- 
wood,  1864,  33  L.  J.  Ex.  257;  Foulger  v.  Newcomb,  1867,  36  L.  J.  Ex. 
169),  or  imputing  dishonesty  or  other  criminal  offence.  See  further  as 
to  the  principles  upon  which  an  action  is  maintainable  in  respect  of  the 
defamation  of  a  servant's  character,  the  articles  Defamation  ;  Malice  ; 
Privileged  Communication. 

Action  by  Master  for  Damage  from  False  Character. — It  has  already 
been  mentioned  that  a  master  is  not  obliged  to  give  a  servant  a  character, 
but  where  he  takes  upon  himself  to  do  so,  whether  of  his  own  accord, 
or  upon  the  request  of  another  person  who  is  intending  to  take  the 
servant  into  his  employment,  it  is  most  important  for  him  to  limit  his 
statements  to  matters  within  his  own  knowledge,  and  merely  to  give  such 
a  character  as  he  has  reasonable  ground  for  supposing  to  be  true.  For 
if  a  master  makes  representations  that  he  knows  to  be  false  as  to  the 
character  of  a  servant,  and  the  person  to  whom  the  representation  is 
made  takes  the  servant  into  his  employ  in  reliance  upon  such  statements, 
and  in  consequence  of  so  doing  suffers  damage,  he  can  bring  an  action 
VOL.  IX.  ,  4 
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to  recover  such  damage  from  the  former  master  who  gave  the  false 
character,  notwithstanding  that  the  character  was  given  without  any 
malice  or  ill-will  towards  the  new  employer  and  without  any  pecuniary 
interest  (see  Foster  v.  Charles,  1830, 7  Bing.  105 ;  31  R.  R.  453 ;  Wilkin  v. 
Read,  1854,  15  C.  B.  192.  See  also  Le  Lievre  v.  Gould,  [1893]  1  Q.  B. 
491 ;  A^istralian  Neivspaper  Co.  v.  Bennett,  [1894]  A.  C.  284). 

Crtviinal  Proceedings  in  respect  of  False  Character. — Moreover,  penal 
consequences  are  attached  to  the  giving  or  counterfeiting  of  false  testi- 
monials as  to  character,  and  to  the  use  of  such  testimonials. 

The  Servants'  Character  Act,  1792,  32  Geo.  in.  c.  56,  provided  that 
any  person  who  falsely  personates  any  master  or  mistress,  or  the  executor, 
administrator,  wife,  relation,  housekeeper,  steward,  agent,  or  servant  of 
any  master  or  mistress,  and  either  personally  or  in  writing  gives  any 
false,  foi-ged,  or  counterfeited  character  to  any  person  offering  himself  to 
be  hired  as  a  servant  shall,  upon  conviction  before  two  or  more  justices 
of  the  peace,  be  liable  to  a  fine  of  £20,  or  in  default  of  payment  to 
imprisonment  with  hard  labour  (see  ss.  1  and  6).  Any  person  who 
knowingly  and  wilfully  pretends,  or  falsely  asserts  in  writing,  that  any 
servant  has  been  hired  or  retained  for  any  period  of  time  whatsoever, 
or  in  any  station  or  capacity  whatsoever,  other  than  that  for  which  or  in 
which  he  had  hired  or  retained  such  servant  in  his  service  or  employ- 
ment, or  for  the  service  or  any  other  person,  is  subject  to  the  same 
penalty  (ibid.,  s.  2).  Any  person  who  knowingly  and  wilfully  pretends, 
or  falsely  asserts  in  writing,  that  any  servant  was  discharged  or  left  his 
service  at  any  other  time  than  that  at  which  he  was  discharged  or 
actually  left  such  service,  or  that  any  such  servant  had  not  been  hired 
or  employed  in  any  previous  service,  contrary  to  truth,  is  subject  to  the 
same  penalty,  (ibid.,  s.  3).  Any  person  who  offers  himself  as  a  servant, 
and  asserts  or  pretends  that  he  has  served  in  any  service  in  which  he 
had  not  actually  served;  or  with  a  false,  forged,  or  counterfeit  certificate 
of  his  character ;  or  in  anywise  adds  to,  or  alters,  effaces,  or  erases  any 
word,  date,  matter,  or  thing  contained  in  or  referred  to  in  any  certificate 
given  to  him  by  his  last  or  former  master  or  mistress,  or  by  any  other 
person  duly  authorised  by  such  master  or  mistress  to  give  the  same,  is 
subject  to  the  same  penalty  (ibid.,  s.  4).  And  any  person  who  having 
before  been  in  service  who  when  offering  to  hire  himself  as  a  servant 
in  any  service  whatsoever,  falsely  and  wilfully  pretends  not  to  have  been 
hired  or  retained  in  any  previous  service  as  a  servant,  is  also  liable  to 
the  same  penalty  (ibid.,  s.  5).  An  appeal  lies  from  such  a  conviction  to 
Quarter  Sessions  (ibid.,  s.  10). 

Apart  from  this  statute,  the  forging  or  uttering  of  a  forged  testi- 
monial or  recommendation  as  to  character  with  intent 'to  deceive 
may  amount  to  the  misdemeanor  of  forgery  at  common  law  (see 
R  V.  Sharman,  1854,  6  Cox  C.  C.  212 ;  R  v.  Moah,  1858,  27  L.  J.  M.  C. 
204X 

WiiONGFUL  Acts  of  Third  Parties  affecting  the  Contract  of 
Service.— Any  wrongful  act  of  a  third  party  which  causes  loss  of  service 
to  a  master,  unless,  indeed,  it  result  in  the  death  of  the  servant  (see 
Mam  V.  OiUelt,  1873,  42  L.  J.  Ex.  53),  will  entitle  the  master  to  sue 
for  damages.  So  a  master  may  bring  an  action  to  recover  damages  for 
an  assault  on  his  servant,  even  if  the  servant  has  recovered  damages  in 
respect  of  the  same  assault  (see  Jones  v.  Brown,  1794, 1  Pea.  306;  Hodsell 


MASTER  AND  SERVANT  51 

V.  Stallehrass,  1840,  11  Ad.  &  E.  301;  52  R.  R.  350;  Ditcham  v.  Bond, 
1814,  2  M.  &  S.  436 ;  14  R.  R.  835). 

Enticing  aivay  Servant. — An  action  for  damages  for  loss  of  service  is 
maintainable  by  a  master  against  any  person  who  induces  his  servant  to 
leave  his  service  during  the  subsistence  of  the  contract  of  hiring  and 
service  (see  Evans  v.  Walton,  1867,  L.  R.  2  C.  P.  615 ;  Lumley  v.  Gye^ 
1853,  2  El.  &  Bl.  216). 

The  origin  of  the  common-law  action  for  enticing  away  a  servant  per 
quod  servitiicm  amisit  is  discussed  in  the  judgments  in  the  case  of  Lumley 
V.  Gye  (cited  supra).  In  that  case  it  was  held  that  an  action  for  damages 
could  be  maintained  against  a  person  who  had  induced  an  opera  singer 
to  break  her  contract  to  sing  at  a  particular  theatre  for  a  certain  specified 
time. 

A  person  who  continues  to  employ  the  servant  of  another  after  notice 
of  the  existence  of  a  prior  contract  of  service,  is  liable  to  an  action  for 
damages  at  the  suit  of  the  former  master  (see  Blake  v.  Zany  on,  1795, 
6  T.  R.  221;  3  R.  R.  162). 

And  even  though,  strictly,  the  relation  of  master  and  servant  does 
not  exist  between  the  employer  and  the  person  employed,  an  individual 
can  sue  a  third  party  for  maliciously  inducing  a  person  under  contract 
with  him  to  break  his  contract  of  personal  service  if  injury  is  thereby 
caused  (ibid. ;  see  also  Bowen  v.  Hall,  1881,  6  Q.  B.  D.  (C.  A.)  333 ;  De 
Francesco  v.  Barmcm,  1890,  63  L.  T.  514).  See  further  as  to  actions  for 
maliciously  procuring  a  breach  of  contract,  Temperton  v.  Russell,  [1893] 
1  Q.  B.  715 ;  the  judgments  of  the  House  of  Lords  in  the  important 
case  of  Allen  v.  Flood,  [1898]  1  App.  Cas.  1,  where  all  the  previous 
-authorities  are  exhaustively  considered;  Quinn  v.  Leathern,  [1901]  A.  0. 
405 ;  Read  v.  Friendly  Society  of  Operative  Stonemasons,  [1902]  2  K.  B. 
732 ;  Gihlan  v.  National  Amalgamated  Labourers'  Union,  [1903]  2  K.  B. 
600 ;  South  Wales  Miners'  Federation  v.  Glamorgan  Coal  Co.,  [1905]  A.  C. 
239. 

These  decisions,  and  in  particular  the  case  of  Quinn  v.  Leathern, 
[1901]  A.  C.  405,  must  now  be  read  as  subject  to  the  provisions  of  the 
Trades  Disputes  Act,  1906,  6  Edw.  vii.  c.  47.  Sec.  3  of  that  Act  provides 
that  an  act  done  by  a  person  in  contemplation  or  furtherance  of  a  trade 
•dispute  shall  not  be  actionable  on  the  ground  only  that  it  induces  some 
other  person  to  break  a  contract  of  employment,  or  that  it  is  an  inter- 
ference with  the  trade,  business,  or  employment  of  some  other  person, 
or  with  the  right  of  some  other  person  to  dispose  of  his  capital  or  his 
labour  as  he  wills.  Moreover,  it  is  enacted  by  sec.  4  (1)  of  the  same 
Act  that  an  action  against  a  trade  union,  whether  of  workmen  or  masters, 
or  against  any  members  or  officials  thereof  on  behalf  of  themselves  and 
all  other  members  of  the  trade  union  in  respect  of  any  tortious  act 
Alleged  to  have  been  committed  by  or  on  behalf  of  the  trade  union,  shall 
not  be  entertained  by  any  Court. 

See  also  the  articles  Combinations  ;  Conspiracy  ;  Trade  Unions. 

Seduction  of  Servant. — A  master  is  entitled  to  sue  for  damages  for 
the  seduction  of  his  servant  which  causes  loss  of  service  (see  Fores  v. 
Wilson,  1791,  1  Pea.  55 ;  Rail  v.  Hollander,  1825,  4  Barn.  &  Cress.  663 ; 
28  R.  R.  437).  The  action  for  seduction  is  founded  upon  the  wrong 
<lone  to  the  person  who  is  entitled  to  the  services  of  the  person  seduced. 
The  action  is  in  fact  based  either  upon  an  actual  contract  of  service, 
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or,  more  frequently,  upon  the  bare  fiction  of  service,  and  is  to  recover 
damages  pei'  quod  servitium  amisit.  It  has  been  held  that  an  action  by 
a  mother,  a  widow,  for  seduction  of  her  daughter  during  the  lifetime  of 
the  plaintiff's  husband,  the  father  of  the  girl  seduced,  is  not  maintainable 
{Hamilton  v.  Ymnuj,  1905,  2  Ir.  R.  552).  Some  proof  that  the  person 
seduced  was  in  the  service  of  the  plaintiff  at  the  time  of  the  seduction 
is  essential  (see  Davies  v.  Williams,  1847,  10  Q.  B.  725).  But  it  is  not 
necessary  that  there  should  be  any  payment  of  wages  (see  Evans  v. 
Walton,  1867,  L.  R.  2  C.  P.  615).  In  the  case  of  the  seduction  of  a 
daughter  who  is  a  minor  living  in  her  father's  house,  the  service,  it  has 
been  said,  may  be  presumed  (see  per  Littledale,  J.,  Maunder  v.  Venn, 
1829,  Moo.  &  M.  323;  31  R.  R.  734;  per  Bovill,  C.J.,  Evans  v.  Waltm, 
1867,  L.  R.  2  C.  P.,  at  p.  619;  see  also  Harris  v.  Butler,  1837,  2  Mee. 
&  W.,  at  p.  542 ;  46  R.  R.  695).  At  anyrate  in  the  case  of  a  daughter, 
whether  of  full  age  or  not,  even  the  slightest  evidence  of  service  will  be 
sufficient  to  support  the  action  (see  Bennett  v.  Allcott,  1787,  2  T.  R.  168 ; 
Carr  v.  Clarke,  1818,  2  Chit.  260;  Bist  v.  Eaux,  1863,  4  B.  &  S.  409; 
Temj  v.  Hutchinson,  1868,  L.  R.  3  Q.  B.  599).  As  to  what  is  adequate 
evidence  of  service  in  the  case  of  an  action  by  a  brother  for  the  seduction 
of  his  sister,  see  Murray  v.  Eitzgerald,  1906,  2  Ir.  R.  254.  It  is  necessary 
also  to  prove  some  loss  of  service  consequent  on  the  seduction  (see  Eager 
V.  Grimwood,  1847,  1  Ex.  61).  Although  the  action  is  strictly  founded 
upon  the  loss  of  service,  in  practice  the  loss  of  service  is  not  the  measure 
of  the  damage.  In  this  class  of  action  the  damages  are  assessed  by  the 
jury  with  great  latitude,  the  injured  feelings  of  the  plaintiff  being  taken 
into  account,  and  the  damages  are  in  fact  frequently  vindictive  (see  per 
Lord  Eldon,  Bedford  v.  MKowl,  1800,  3  Esp.,  at  p.  120;  G^rinnell  v. 
Wells,  1844,  7  Man.  &  G.  1033;  66  R.  R.  835;  see  also  Damages; 
Seduction). 

Injury  causing  Death  of  Servant. — Though  a  master  is  entitled  to 
bring  an  action  for  an  injury  to  his  servant  by  a  wrongful  act  or  neglect 
of  a  third  party,  which  causes  loss  of  service  to  the  master,  yet  the 
common-law  principle  embodied  in  the  maxim  Actio  personalis  moritur 
cum  pei'sond  has  been  so  extended  by  judicial  construction  as  to  exclude 
the  right  of  a  master  to  any  compensation  whatever,  if  such  an  injury 
results  in  the  death  of  the  servant  (see  Osborn  v.  Gillett,  1873,  L.  R. 
8  Ex.  88).  It  sliould,  however,  be  observed  that  Lord  Bramwell  strongly 
dissented  from  the  doctrine,  and  the  decision  has  been  adversely  criti- 
cised by  modern  writers  (see  Smith  on  Negligence,  2nd  ed.,  1884,  p.  256 ; 
Pollock  on  Torts,  7th  ed.,  1904,  pp.  64-66 ;  Beven  on  Negligence,  2nd  ed., 
1895,  vol.  i.  p.  211).  The  common-law  rule  that  there  is  no  civil  remedy 
for  a  personal  injury  causing  death  has,  indeed,  been  modified  to  some 
extent  by  the  Fatal  Accidents  Act,  1846,  9  &  10  Vict.  c.  93,  commonly 
known  as  Lord  Canipbell's  Act,  which  gives  a  right  of  action  to  the 
personal  representatives  of  a  person  whose  death  has  been  caused  by 
a  wrongful  act,  neglect,  or  default  of  another,  such  as  would,  if  death 
had  not  ensued,  entitle  the  party  injured  to  maintain  an  action  (see 
Campbell's  (Lord)  Act  (Accidents)). 

Master's  Liahility  to  Third  Paiities  for  Acts  of  Servant.— 
MasUfB  Liahility  for  Contracts  of  Servant.— y^hQi\\Qv  a  master  is  liable 
on  a  contract  entered  into  on  his  behalf  by  his  servant  depends  on  the 
servants  autliority  to  enter  into  such  contract.     The  mere  relation  of 
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master  and  servant  in  itself  confers  no  such  authority.  The  liabiUty  is, 
in  fact,  determined  by  the  ordinary  principles  of  the  law  of  agency  (see 
Principal  and  Agent).  A  servant  may  have  express  authority  from 
his  master  to  enter  into  a  contract  on  his  behalf,  in  which  case  the 
master  is  obviously  liable.  Or  a  servant  may  be  placed  in  such  a  position, 
or  intrusted  with  duties  of  such  a  nature,  that  a  capacity  to  contract 
on  behalf  of  the  master  is  a  necessary  incident  to  the  proper  perform- 
ance of  his  duties.  In  this  case,  within  certain  limits,  an  authority 
is  implied.  Again,  the  master  may  be  under  a  liability  on  contracts 
entered  into  by  his  servant,  where  by  his  conduct  he  has  induced  the 
belief  in  third  parties  dealing  with  the  servant  that  the  servant  had 
his  authority.  And  lastly,  a  master  may  become  liable  by  ratification 
of  his  servant's  contract,  in  which  case  the  subsequent  ratification  will 
supply  the  previous  want  of  authority. 

See  further  as  to  the  liability  of  a  master  for  the  contracts  of  his 
servant,  the  circumstances  under  which  a  servant  has  authority  to  enter 
into  contracts  on  behalf  of  his  master,  to  pledge  his  credit,  to  bind  his 
master  by  giving  a  warranty,  etc.,  the  article  Principal  and  Agent  ; 
see  also  the  maxim  Qui  facit  per  alium  facit  per  se  in  the  article 
Maxims,  Legal. 

Master's  Liability  for  Torts  of  ServaiU. — A  person  may  be  under  a 
liability  in  respect  of  the  wrongful  acts  or  negligence  of  another  as 
liaving  authorised  or  ratified  the  particular  act,  or  as  standing  towards 
the  other  person  in  a  relation  entailing  responsibility  for  wrongs  done 
by  that  person  though  not  specifically  authorised,  and  even,  in  some 
cases,  though  expressly  forbidden ;  such  a  relation  is  that  of  master  and 
servant. 

Where  the  relation  of  master  and  servant  exists,  the  test  of  the 
liability  of  the  master  for  the  tortious  acts  or  negligence  of  his  servant 
is  whether  the  act  was  done  or  omitted  by  the  servant  within  the 
scope  of  his  employment.  A  master  is  under  a  liability  to  third  persons 
for  all  wrongful  acts  and  negligence,  including  malfeasances  or  mis- 
feasances, of  his  servant  in  the  course  of  his  employment,  although  the 
master  did  not  authorise,  or  was  not  cognisant  of,  or  had  even  expressly 
forbidden  the  acts  or  omissions  in  question. 

The  general  rule  is,  that  a  master  is  answerable  for  every  such 
wrong  of  the  servant  or  agent  as  is  committed  in  the  course  of  the 
service  and  for  the  master's  benefit,  though  no  express  command  or 
privity  of  the  master  be  proved  (see  per  Willes,  J.,  Bariviek  v.  English 
Joint-Stock  Bank,  1867,  L.  R.  2  Ex.,  at  p.  265;  per  Lord  Selborne, 
Houklsivorth  v.  City  of  Glasgow  Bank,  1880,  5  App.  Cas.  (H.  L.),  at 
p.  326 ;  see  also  Laugher  v.  Pointer,  1826,  5  Barn.  &  Cress.,  at  p.  554 ; 
29  R.  R.  319;  Whitechurch  v.  Cavanagh,  [1902]  A.  C.  117;  Bllis  v. 
National  Free  Labour  Association,  [1905]  7  F.  629).  "That  principle," 
it  was  said  in  the  judgments  of  the  Court  of  Exchequer  Chamber  in 
the  leading  case  of  Barivick  v.  English  Joint-Stock  Bank,  "  is  acted  upon 
every  day  in  running  down  cases.  It  has  been  applied  to  direct  trespass 
to  goods,  as  in  the  case  of  holding  the  owners  of  ships  liable  for  the 
act  of  masters  abroad  improperly  selling  the  cargo  (Etvbank  v.  Nattingy 
1849,  7  C.  B.  797).  It  has  been  held  applicable  to  actions  for  false 
imprisonment  in  cases  where  officers  or  servants  of  railway  companies 
intrusted  with  the  execution  of  by-laws  relating  to  imprisonment,  and 
intending   to  act  in   the   course  of  their   duty,  improperly  imprison 
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persons  who  are  supposed  to  come  within  the  terms  of  the  by-laws 
(see  Goff  v.  The  Great  Northern  Ely,  Co.,  1861,  3  El.  &  El.  672 ;  Roe  v. 
Birkenhead  Ely,  Co.,  1852,  7  Ex.  36).  It  has  been  acted  upon  where 
persons  employed  by  the  owners  of  boats  to  navigate  them  and  to 
take  fares,  have  committed  an  infringement  of  a  ferry,  or  such  like 
wrong  (see  Hmzey  v.  Field,  1835,  2  C.  M.  &  R.,  at  p.  440 ;  41  R.  R. 
755).  In  all  these  cases  it  may  be  said  that  the  master  has  not  authorised 
the  act  It  is  true  he  has  not  authorised  the  particular  act,  but  he 
has  put  the  servant  or  agent  in  his  place  to  do  that  class  of  acts,  and 
he  must  be  answerable  for  the  manner  in  which  the  servant  or  agent 
has  conducted  himself  in  doing  the  business  which  it  was  the  act  of 
his  master  to  place  him  in  "  (see  per  Willes,  J.,  Barwick  v.  Unglish 
Joint-Stock  Bank,  1867,  L.  R.  2  Ex.,  at  p.  265). 

A  master  is  liable  for  acts  of  his  servant  which  are  contrary  to  his 
express  orders,  if  the  acts  are  within  the  scope  of  the  employment, 
and  are  intended  to  be  for  the  master's  benefit ;  thus  an  omnibus 
company  was  held  liable  for  injuries  caused  by  an  accident  arising  from 
a  driver  in  their  employ  racing  his  horses  with  those  in  another  omnibus, 
although  racing  was  directly  prohibited  by  the  regulations  of  the  com- 
pany (see  Limpus  v.  The  London  General  Omnibus  Co.,  1862,  1  H.  &  C. 
526;  see  also  Ward  v.  The  London  General  Omnibus  Co.,  1873, 
42  L  J.  C.  P.  265 ;  Smith  v.  The  North  Metropolitan  Tramways  Co., 
1891,  55  J.  P.  630;  Black  v.  Christchurch  Finance  Co.,  [1894]  A.  C.  48). 

A  railway  company  is  liable  for  the  loss  of  luggage  intrusted  by 
passengers  to  the  charge  of  its  porters  or  other  servants  (see  Richards 
V.  London,  Bmghton,  and  Smith  Coast  Rly.  Co.,  1847,  7  C.  B.  839; 
Beryheim  v.  South-Fastern  Rly.  Co.,  1886,  17  Q.  B.  D.  215;  Great 
Western  Rly.  Co.  v.  Bunch,  1888,  13  App.  Cas.  31).  But  where  a 
railway  servant  takes  charge  of  luggage  beyond  the  scope  of  his  employ- 
ment, as,  for  instance,  where  the  passenger  leaves  the  station  for  a 
considerable  time,  the  company  are  under  no  liability  (see  Welch  v. 
The  London  and  North- Western  Rly.  Co.,  1886,  34  W.  R.  166;  see  also 
Hodkinson  v.  The  London  and  North- Western  Rly.  Co.,  1884,  14  Q.  B.  D. 
228). 

As  to  the  liability  of  carriers  for  the  acts  of  their  servants,  see  generally 
the  article  Carrier. 

An  innkeeper  is  liable  in  respect  of  the  negligence  of  his  servants 
by  which  the  property  of  a  guest  is  lost,  but  not  if  the  guest  was  guilty 
of  contributory  negligence  (see  Medawar  v.  The  Grand  Hotel  Co.,  [1891] 
2  Q.  B.  11 ;  Huntly  v.  The  Bedford  Hotel  Co.,  1892,  56  J.  P.  53 ;  see  also 
Strauss  y.  The  County  Hotel  Co.,  1883,  12  Q.  B.  D.  27).  An  innkeeper 
IB  also  liable  for  the  theft  by  his  servant  of  the  property  of  a  guest 
(see  OppenJieim  v.  White  Lion  Hotel  Co.,  1871,  L.  R.  6  C.  P.'515).  The 
common-law  liability  of  an  innkeeper  has  been  modified  to  some  extent 
by  the  Innkeepers  Act,  1863,  26  &  27  Vict.  c.  41.  See  generally  as 
to  the  liability  of  an  innkeeper  for  the  acts  of  his  servant,  the  article 
Innkeeper.  As  to  the  liability  of  a  lodging-house  or  boarding-house 
keeper  for  the  negligence  or  dishonesty  of  his  servants,  see  Danscy  v. 
^^rdaon  1854,  3  El.  &  Bl.  144;  Holder  v.  Soulby,  1860,  29  L.  J.  C.  P. 
^ ;  Scarborough  v.  Cosgrove,  [1905]  2  K.  B.  805 ;  see  also  Apartments  ; 

Moreover,  a  master  is  liable  for  the  fraud  of  his  servant,  and  may 
be  sued  for  the  fraudulent  misrepresentation  of  his  agent  acting  in  the 
course  of  his  business  (see  Barwick  v.  English  Joint-Stock  Bank, 
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1867,  L.  E.  2  Ex.  259 ;  see  also  Addie  v.  The  Western  Bank  of  Scotland, 

1867,  L.  E.  1  H.  L.  Sc.  145 ;  Houldsworth  v.  City  of  Glasgow  Bank,  1880, 

5  App.  Cas.  317;   Wliitechurcli  v.  Cavanagh,  [1902]  A.  C.  117). 

A  master,  on  the  other  hand,  is  not  liable  in  an  action  of  deceit  for 
the  unauthorised  and  fraudulent  act  of  a  servant,  committed  not  for  the 
general  or  special  benefit  of  the  principal,  but  for  the  servant's  private 
ends  (The  British  Mutual  Banking  Co.  v.  llie  Charmvood  Forest  Ely.  Co., 
1887,  18  Q.  B.  D.  714;  see  also  Croft  v.  Alison,  1821,  4  Barn.  &  Aid. 
590 ;  23  E.  E.  407 ;  Limpus  v.  London  General  Omnibus  Co.,  1862,  1  H. 

6  C.  526 ;  Ward  v.  The  General  Omnibus  Co.,  1872,  42  L.  J.  C.  P.  265). 

And  a  master  may  be  liable  to  a  civil  action  in  respect  of  the  criminal 
act  of  his  servant;  where,  for  example,  the  conductor  of  a  tramway 
company  in  the  course  of  his  employment  assaulted  a  passenger,  the 
company  were  held  to  be  liable  to  an  action  for  damages  (see  Smith  v. 
The  North  Metropolitan  Tramways  Co.,  1891,  7  T.  L.  E.  459). 

But  though  a  master  is  thus  liable  for  the  acts  of  his  servants  within 
the  scope  of  their  regular  employment,  or  even  for  their  acts  done  during 
a  partial  deviation  from  their  employment  (see  Whatman  v.  Pearson, 

1868,  L.  E.  3  C.  P.  422),  and  even  if  the  act  itself  be  wrongfully  and 
illegally  done  (see  Smith  v.  The  North  Metropolitan  Tramways  Co.,  1891, 
55  J.  P.  630),  his  liability  does  not  extend  to  acts  of  his  servants  which 
are  wholly  outside  the  scope  of  their  authority.  For  example,  where 
a  servant  in  charge  of  his  master's  carriage  or  cart  drives  it  entirely  for 
his  own  purposes  or  to  transact  business  of  his  own,  and  thus  for  the 
time  being  totally  deviates  from  his  employment,  the  master  is  not 
Liable  for  any  injuries  or  damage  caused  by  the  servant  in  the  course 
of  such  deviation  (see  Mitchell  v.  Crassweller,  1853,  13  C.  B.  237 ;  Storey 
v.  Ashton,  1869,  L.  E.  4  Q.  B.  476 ;  Eayner  v.  Mitchell,  1877,  3  C.  P.  D. 
357).  Where  the  servant  of  a  tramway  company  having  express 
instructions  not  to  give  anyone  into  custody  without  the  authority 
of  the  inspector,  except  for  assault,  gives  a  person  into  custody  on  a 
charge  of  attempting  to  pass  counterfeit  coin,  he  is  acting  beyond  the 
scope  of  his  authority,  and  the  company  are  consequently  under  no 
liability  for  his  act  (see  Charleston  v.  The  London  Tramways  Co.,  1888, 
86  W.  E.  367;  see  also  Furlong  v.  The  South  London  Tramways  Co., 
1885,  48  J.  P.  322). 

A  servant  has  only  an  implied  authority  to  give  a  person  into  custody 
when  it  is  necessary  to  take  such  a  step  to  protect  his  master's  property. 
If,  therefore,  a  servant  give  a  person  into  custody  when  no  such  danger 
exists,  the  master  is  not  liable  in  an  action  for  false  imprisonment  (see 
Abrahams  v.  Deakin,  [1891]  1  Q.  B.  516;  Stevens  v.  Hinshelwood,  1891, 
55  J.  P.  341 ;  Hansm  v.  Waller,  [1901]  1  K.  B.  390 ;  Cullimore  v.  Savage 
Smth  Africa  Co.,  [1903]  2  Jr.  Eep.  589). 

Where  the  master  himself  has  no  power  to  do  the  act  in  question,  the 
servant  can  obviously  have  no  implied  authority  to  do  it,  and  consequently 
there  is  no  liability  in  the  master  for  such  an  act  done  by  his  servant  (see 
Poulton  V.  London  and  South-  Western  Ely.  Co.,  1867,  L.  E.  2  Q.  B.  534). 
So  where  the  manager  of  a  restaurant  gave  a  person  into  custody  for 
refusing  to  pay  the  amount  of  his  bill,  the  accuracy  of  which  he  disputed, 
the  proprietors  were  held  not  to  be  liable  for  the  act  of  the  manager 
{Stedman  v.  Baker  &  Co.,  1896,  12  T.  L.  E.  451). 

Where  the  driver  of  an  omnibus  had  been  removed  from  the  box  by 
a  policeman  on  account  of  intoxication,  and  he,  the  driver,  and  the  con- 
ductor authorised  a  stranger  to  drive  the  omnibus  to  the  yard,  which  was 
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not  far  away,  it  was  held  that  the  omnibus  company  were  not  liable  for 
damages  to  another  vehicle  on  the  way  to  the  yard,  the  servants  of  the 
company  having  acted  beyond  the  scope  of  their  authority  in  allowing 
anotlier  person  to  drive,  the  circumstances  not  being  such  as  to  create 
an  authority  by  necessity  (see  Givilliam  v.  Twist,  [1895]  2  Q.  B.  84 ;  see 
also  Beard  v.  Lcmdoii  General  Omivihus  Co.,  [1900]  2  Q.  B.  530 ;  Harris 
V.  Fiat  Motors,  Ltd.,  1906,  22  T.  L.  K.  556). 

AVIiether  in  any  particular  case  a  servant  is  acting  within  the  scope 
of  his  employment  so  as  to  entail  responsibility  on  his  master  for  his 
acts  and  defaults  must  be  determined  according  to  the  circumstances ; 
it  is  a  question  which  is  frequently  difficult  to  determine  (see,  for 
example,  Sleath  v.  Wilson,  1839,  9  Car.  &  P.  607 ;  Whatman  v.  Pearson, 
1858,  L.  R.  3  C.  P.  422 ;  Storeij  v.  Ashton,  1869,  L.  R  4  Q.  B.  476  ;  Rayner 
v.  Mitchell,  1877,  2  C.  P.  D.  357 ;  Stevens  v.  Woodward,  1881,  6  Q.  B.  D. 
318  ;  Milner  v.  Great  Northern  Ely.  Co.,  50  L.  T.  367  ;  Ruddiman  v.  Smith, 
1891,  60  L  T.  708 ;  Mulkern  v.  Metropolitan  Rly.  Co.,  1892,  8  T.  L.  R. 
232;  Loxoe  v.  Great  Northern  Rly.  Co.,  1893,  9  T.  L.  R.  516;  Ashton  v. 
Spiers  <£•  Pond,  1893,  9  T.  L.  R.  606;  Neuwirk  v.  The  Over  Darwen 
Industrial  Society,  1894, 10  T.  L.  R.  282 ;  Dyer  v.  Munday,  [1895]  1  Q.  B. 
742 ;  Farry  v.  Great  Northern  Rly.  Co.,  [1898]  2  Ir.  Rep.  352 ;  Byrne  v. 
Zandonderry  Tramway  Co.,  [1902]  2  Ir.  Rep.  457). 

The  decisions  as  to  the  liability  of  a  master  for  the  wrongful  acts  or 
negligence  of  a  servant  within  the  scope  of  his  employment  are,  indeed, 
80  numerous  that  it  is  here  possible,  owing  to  limits  of  space,  merely 
to  refer  to  a  few  of  the  more  important  cases  which  illustrate  the  well- 
established  principle. 

Though  a  master  is  liable  for  any  damage  arising  to  a  third  person 
from  the  negligence  or  unskilfulness  of  his  servant  acting  in  his  employ, 
there  is  this  important  limit,  that  a  master  is  under  no  liability  for  the 
wilful  act  of  his  servant,  as  where  he  wilfully  drives  his  master's  carriage 
against  another  carriage  without  the  direction  or  assent  of  the  master 
(MManm  v.  Crickett,  1800,  1  East,  106;  5  R.  R.  518;  Croft  v.  Alison, 
1821,  4  Barn.  &  Aid.  590 ;  23  R.  R.  407). 

To  constitute  liability  for  the  wrongful  acts  or  negligence  of  another, 
unless,  indeed,  such  acts  are  expressly  authorised  or  subsequently  ratified, 
it  must  be  proved  that  the  relation  of  master  and  servant  exists  -at  the 
time  of  the  act  or  default  (see  Liccas  v.  Mason,  1875,  L.  R.  10  Ex.  251). 

The  relation  of  master  and  servant,  says  Sir  Frederick  Pollock,  exists 
only  between  persons  of  whom  the  one  has  the  order  and  control  of  the 
work  done  by  the  other.  A  master  is  one  who  not  only  prescribes  to 
the  workman  the  end  of  his  work,  but  directs,  or  at  any  moment  may 
direct,  the  means  also,  or,  in  other  words,  retains  the  power  of  controlling 
tlie  work ;  and  he  who  does  the  work  on  those  terms  is  in  law  a  servant, 
for  whose  acts,  neglects,  and  defaults  the  master  is  liable  (see  Pollock  on 
TortH,  4th  ed.,  1895,  at  p.  72  ;  see  also  Sadler  v.  Henlock,  1855,  4  El.  &  BL, 
at  p.  578 ;  Dalull  v.  Tyrer,  1858,  28  L.  J.  Q.  B.  52 ;  Quarman  v.  Burnett, 
1840,  6  Mee.  &  W.  499  ;  55  R.  R.  717  ;  Jones  v.  Corporation  of  Liverpool, 
1885,  14  Q.  B.  D.  890 ;  Dmovan  v.  Laincj,  etc.,  Syndicate,  [1893]  1  Q.  B. 
629;  Joius  v.  Scullard,  [1898]  2  Q.  B.  *565 ;  MFall  v.  Adams,  [1907] 
8.  C.  367).  L         J       N.  ,  L         J 

In  this  respect  an  independent  contractor  is  to  be  distinguished  from 
a  servant ;  in  the  employment  of  an  independent  contractor  the  principal 
does  not  retain  control  over  the  work.  A  consequent  difference  of 
liability  results,  for  a  master,  as  a  general  rule,  is  liable  for  the  acts 
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of  a  servant  in  the  course  of  his  employment ;  but  a  person  who  employs 
an  independent  contractor  is,  as  a  general  rule,  not  responsible  for  the 
acts  of  such  contractor  (see  Contractok,  Vol.  III.,  at  p.  550).  In  other 
words,  when  an  independent  contractor  is  employed  to  do  work,  the 
workmen  or  servants  employed  by  him  are  not,  generally,  the  servants 
of  the  person  employing  the  contractor  so  as  to  entail  on  him  liability 
for  their  acts  (see  Rapson  v.  Cttbitt,  1842,  9  Mee.  &  W.  760;  60  R.  R. 
873 ;  Reedie  v.  The  London  and  North-Western  Rly.  Co.,  1849, 4  Ex.  244; 
Peachey  v.  Roiuland,  1853,  22  L.  J.  C.  P.  81 ;  Hardaker  v.  Idle  District 
Council,  [1896]  1  Q.  B.  335;  Blake  v.  Woolf,  [1898]  2  Q.  B.  426).  So 
a  corporation  is  not  liable  for  the  acts  of  servants  of  a  contractor  who 
supplies  horses  and  drivers  for  watering-carts  belonging  to  the  corpora- 
tion (see  Jones  v.  The  Mayor,  etc.,  of  Liverpool,  1885,  14  Q.  B.  D.  890, 
following  Quarman  v.  Burnett,  1840,  6  Mee.  &  W.  499 ;  55  R.  R.  717). 
Where  a  contractor  is  employed  by  a  shipping  company  to  unload  their 
ship,  and  some  of  the  crew  are  employed  to  assist  in  the  unloading,  it  is 
a  question  of  fact  whether  the  members  of  the  crew  so  employed  are 
under  the  orders  and  control  of  the  contractor's  foreman  or  not  so  as  to 
render  the  company  liable  to  one  of  the  contractor's  workmen  who  was 
injured  through  the  negligence  of  such  members  of  the  crew  (see  The 
Union  SteamsJiip  Co.  v.  Claridge,  [1894]  A.  C.  185).  But  an  employer 
is  liable  for  the  negligence  of  servants  engaged  by  his  foreman,  such 
foreman  not  being  an  independent  contractor  (see  Oldfield  v.  Furniss, 
Withey  &  Co.,  1893,  9  T.  L.  R.  515). 

Contrary  to  the  general  rule,  however,  a  person  who  employs  an 
independent  contractor  will  become  liable  for  the  tortious  acts  of  such 
contractor  where  he,  the  employer,  personally  interferes  in  the  conduct 
of  the  work  (see  Burgess  v.  Gray,  1845,  6  C.  B.  378) ;  where  the  thing 
contracted  to  be  done  is  in  itself  unlawful  (see  Mlis  v.  The  Sheffield  Gas 
Co.,  1853,  23  L.  J.  Q.  B.  42);  where  the  thing  contracted  to  be  done  is 
lawful  in  itself,  but  is  such  that  injurious  consequences  must  result 
unless  proper  precaution  be  taken  (see  Boiver  v.  Feate,  1876,  1  Q.  B.  D. 
321 ;  Tarry  v.  Ashton,  1876,  ihid.  314);  or  where  the  employer  is  under 
a  legal  obhgation  to  carry  out  the  particular  work  efficiently  (see  Hardaker 
v.  Idle  District  Council,  [1896]  1  Q.  B.  335  ;  see  also  Hole  v.  Sittinghourne 
Rly.  Co.,  1865,  6  H.  &  N.  488 ;  Aldred  v.  West  Metropolitan  Tramways 
Co.,  [1891]  2  Q.  B.  398 ;  Black  v.  Christchurch  Finance  Co.,  [1894]  A.  C. 
48;  Penny  v.  Wimbledon  Urban  District  Council,  [1899]  2  Q.  B.  72; 
Hill  V.  Tottenham  Urban  District  Council,  1898,  79  L.  T.  R.  495; 
Holliday  v.  National  Telephone  Co.,  [1899]  2  Q.  B.  392;  The  Snark, 
[1900]  P.  105). 

On  the  same  principle  a  master  is  under  no  liability  for  the  acts 
of  his  servant  whom  he  has  temporarily  lent  to  another  person,  the  acts 
of  the  servant  being  for  the  time  being  beyond  his  control.  When, 
therefore,  an  individual  lends  his  servant  to  another  for  a  particular 
employment,  the  servant  in  respect  of  acts  done  in  such  employment 
nmst  be  considered  as  the  servant  of  the  person  by  whom  he  is  for  the 
time  being  employed,  although  he  remains  the  general  servant  of  his 
master  who  has  temporarily  lent  him  to  such  person,  and  this,  apparently, 
whether  his  master  receives  consideration  for  the  services  of  the  servant 
or  whether  he  lends  his  servant  gratuitously  (see  Donovan  v.  Laing, 
[1893]  1  Q.  B.  629 ;  see  also  Ro2crke  v.  White  Moss  Colliery  Co.,  1877, 
2  C.  P.  D.  205  ;  Jones  v.  Mayor,  etc.,  of  Liverpool,  1885,  14  Q.  B.  I).  890 ; 
Cameron  v.  Nystrom,  [1893]  A.  C.  308;  Dewar  v.  Tasker,  1906,  95  L.  T. 
87;  MFall  v.  Adams,  [1907]  S.  C.  367). 
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Questions  have  also  arisen  with  regard  to  the  liability  of  a  master 
for  the  negligence  of  his  servant  where  the  act  of  a  third  party  intervenes 
between  the  servant's  negligence  and  the  injury.  The  rule  has  been  laid 
down  that,  where  the  negligence  of  the  servant  is  the  effective  cause  of 
the  damage,  the  mere  intervention  of  the  act  of  some  other  person  will 
not  relieve  the  master  from  his  liability.  So  where  a  master  employed 
a  man  to  drive  a  cart  with  instructions  not  to  leave  it,  and  also  employed 
a  boy  to  go  in  the  cart  to  deliver  parcels,  but  who  was  forbidden  to  drive, 
and  the  driver  left  the  cart  with  the  boy  in  it,  and  in  his  absence  the 
boy  drove  on  and  collided  with  a  carriage,  it  was  held  that  the  master 
was  liable  for  the  damages  caused  by  the  collision,  the  negligence  of  his 
servant,  the  driver,  being  the  effective  cause  of  the  damage  (see  Engle- 
hart  v.  Farrant  &  Co.,  [1897]  1  Q.  B.  240 ;  see  also  M'Dowall  v.  Great 
Western  Ely.  Co.,  [1903]  2  K.  B.  331 ;  Sullivan  v.  Creed,  [1904]  2  Ir.  Rep. 
335;  Cheshire  v.  Bailey,  [1905]  1  K.  B.  237,  distinguishing  Abraham 
V.  Bullock,  1902,  86  L.  T.  796).  In  such  cases,  whether  the  original 
negligence  of  the  servant  is  the  proximate  cause  of  the  damage  is, 
of  course,  a  question  of  fact  in  each  case.  See  also  as  to  the  liability 
for  the  acts  of  a  servant  resulting  in  personal  injury  through  the  inter- 
vening acts  of  third  parties.  Murphy  v.  The  Great  Northern  Bly.  Co., 
[1897]  2  Ir.  Rep.  Q.  B.  301. 

A  corporation  is,  as  a  rule,  in  the  same  position  as  regards  liability 
for  the  tortious  acts  or  fraud  of  a  servant  as  a  private  individual.  It  has 
been  held  that  a  corporate  body  appointed  by  statute  for  public  purposes, 
such  as  the  Trustees  of  the  Mersey  Docks,  with  power  to  levy  tolls,  but 
not  deriving  any  personal  benefit,  are  liable  in  their  corporate  capacity 
for  damage  sustained  through  the  default  of  their  servants  or  agents  to 
the  same  extent  as  absolute  owners  levying  tolls  for  their  own  profit, 
although  there  is  no  improper  conduct  on  the  part  of  such  corporate 
body  (see  The  Mersey  Docks  and  Harhour  Board  v.  Gihhs,  1866,  35  L.  J. 
Ex.  225). 

This  principle  of  the  liability  of  a  master  for  the  wrongful  acts  of 
his  servant  done  in  the  course  of  his  employment  and  for  the  master's 
benefit,  is  a  principle  of  the  law  of  agency,  not  merely  of  the  law  of 
torts,  and  is  equally  applicable  whether  the  agency  is  for  a  corporation 
in  a  matter  within  the  scope  of  the  corporate  powers  or  for  an  individual 
(see  ;;<T  Lord  Selborne,  Holdsworth  v.  City  of  Glasgow  Bank,  1880,  5  App. 
Cas.  (H.  L.),  at  p.  326 ;  British  Mutual  Banking  Co.  v.  Charnwood  Forest 
Ely.  Co.,  1887,  18  Q.  B.  D.  714;  Whitechurch  v.  Cavanagh,  [1902]  A.  C. 
117;  see  also  Principal  and  Agent). 

Wlien  a  person  is  acting  as  a  public  officer  on  behalf  of  the  Govern- 
ment he  is  not  responsible  for  the  neglect  or  misconduct  of  a  servant, 
although  such  servant  may  have  been  appointed  by  himself  (see  per 
Lord  Wensleydale,  Mersey  Docks  Trustees  and  Harhour  Board  v.  Gibbs, 
1865,  L  R.  1  H.  L.,  at  p.  124;  see  also  Lane  v.  Cotton,  1701,  12  Mod. 
172;  WJiUfield  v.  Lord  Le  DesiJencer,  1778,  2  Cowp.  754;  Nicholson 
\.  Mminsey,  1812.  15  East,  384;  13  R.  R.  501 ;  Bainbridge  v.  Postrnaster- 
Oeiural,  1905,  22  T.  L.  R.  70  ;  Raleigh  v.  Goschen,  [1898]  1  Ch.  73).  Nor 
can  a  telegraph  company  be  made  liable  in  damages  for  the  negligence 
of  a  clerk  in  their  employ  in  wrongly  transmitting  a  telegram  (see  Dixon 
V.  Reuter'8  Telegraph  Co.,  1877,  46  L.  J.  Q.  B.  197). 

Masters  Liability  for  Criminal  Acts  of  Servant.— k^  a  rule,  an 
individual  is  only  responsible  for  criminal  acts  which  he  has  himself 
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committed,  which  were  committed  by  his  direction  or  incitement,  or 
the  commission  of  which  he  has  aided  or  abetted.  A  man  cannot 
be  guilty  by  his  agent  of  an  illegal  act,  or  be  held  responsible  for  it, 
unless  he  has  given  his  agent  authority,  express  or  implied,  to  do  that 
illegal  act  (see  per  Lord  Wensleydale,  Cooyer  v.  Slade,  1858,  6  H.  L.  C, 
at  p.  793;  10  E.  R.  1506). 

But  the  relation  of  master  and  servant  in  some  cases  and  to  some 
extent  entails  on  the  master  a  liability  for  criminal  acts  done  by  his 
servant. 

As  we  have  already  seen,  a  master  may  be  liable  to  civil  proceedings 
in  respect  of  the  acts  of  his  servant  committed  in  the  course  of  his 
employment,  and  for  his  master's  benefit,  although  such  acts  amount 
to  crimes.  A  master  may  thus  be  liable  to  an  action  in  respect  of  fraud 
(see  Barwick  v.  English  Joint-Stock  Bank,  1867,  L.  E.  2  Ex.  259),  libel 
{Ellis  V.  National  Free  Labour  Association,  1905,  7  E.  629),  or  an  assault 
(see  Smith  v.  North  Metropolitan  Tramways  Co.,  1891,  7  T.  L.  E.  459 ; 
Dyer  v.  Munday,  [1895]  1  Q,  B.  742 ;  see  also  Hamlyn  v.  Houston, 
[1903]  1  K.  B.  81)  committed  by  his  servant. 

Moreover,  in  some  cases  a  master  is  under  a  criminal  responsibility 
for  the  acts  of  his  servant.  When,  for  instance,  a  master  directs  his 
servant  to  do  a  criminal  act  he,  in  accordance  with  the  ordinary  principles 
of  criminal  responsibility,  becomes  criminally  liable  for  that  act ;  the 
servant  in  such  case  is  also  criminally  liable,  unless  the  act  be  such  that 
he  was  unaware  of  its  illegal  or  criminal  nature.  So  where  a  master, 
knowing  that  goods  have  been  stolen,  directs  his  servant  to  receive  them 
into  his  premises,  and  the  servant,  knowing  that  they  had  been  stolen, 
does  so  in  pursuance  of  that  direction,  the  master  and  servant  may  be 
jointly  indicted  for  receiving  stolen  goods  (see  R.  v.  Parr  and  Others, 
1841,  2  Moo.  &  E.  346).  If,  however,  a  man  does,  by  means  of  an 
innocent  agent,  an  act  which  amounts  to  a  crime,  the  employer  and 
not  the  agent  is  accountable  for  that  act  (see  R.  v.  Bleasdale,  1848, 
2  Car.  &  Kir.  765). 

Again,  under  some  circumstances  a  master  may  be  under  a  criminal 
responsibility  for  the  acts  of  his  servant  done  within  the  scope  of  his 
employment,  though  the  master,  so  far  from  having  directed  the  act, 
was  unaware  of  its  commission,  and  though  the  act  was  contrary  to  his 
orders  (see  Collman  v.  Mills,  [1897]  1  Q.  B.  396 ;  Coppen  v.  Moore,  [1898] 

2  Q.  B.  306 ;  Parker  v.  Alder,  [1899]  1  Q.  B.  20).  So  a  master  was 
formerly  held  to  be  criminally  liable  for  a  libel  published  by  a  servant 
in  the  course  of  his  employment,  although  he  was  ignorant  of  its 
publication  (see  R.  v.  Almon,  1770,  5  Burr.  2686 ;  R.  v.  Wcdter,  1800, 

3  Esp.  21 ;  6  E.  E.  808).  It  is  now,  however,  provided  by  statute  that 
where,  at  a  criminal  trial  for  libel,  evidence  has  been  given  establishing 
a  presumptive  case  of  publication  against  the  defendant  by  the  act  of 
any  other  person  by  his  authority,  it  shall  be  competent  to  the  defendant 
to  prove  that  such  publication  was  made  without  his  authority,  consent, 
or  knowledge,  and  that  the  publication  did  not  arise  from  want  of  due 
care  and  caution  on  his  part  (the  Libel  Act,  1843,  6  &  7  Vict.  c.  96,  s.  7). 
Where,  on  the  trial  of  a  criminal  information  for  libel  against  the  pro- 
prietors of  a  newspaper,  it  appeared  that  the  defendants  had  appointed 
an  editor  with  general  authority  to  conduct  the  paper,  and  left  it  entirely 
to  his  discretion  what  should  be  inserted  therein,  and  that  he  had  inserted 
the  libel  in  question,  without  the  knowledge  or  express  authority  of  the 
defendants,  it  was  held  that  the  general  authority  given  to  the  editor  was 
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not  per  se  evidence  that  the  defendants  had  authorised  or  consented  to  the 
publication  of  the  libel  within  the  meaning  of  sec.  7  of  the  Libel  Act,  1843 
(R.  V.  Holbrook  and  Others,  1878,  4  Q.  B.  D.  42). 

A  master  may  be  indicted  for  a  nuisance  committed  by  his  servant 
{^e^per  Holt,  C.J.,  Tuberville  v.  Stampe,  1697,  1  Raym.  (Ld.)  264).  The 
owner  of  works  carried  on  for  profit  by  his  servants  is  liable  to  be  indicted 
for  a  public  nuisance  caused  by  their  acts  in  carrying  on  the  works, 
though  done  by  them  without  his  knowledge  and  contrary  to  his  general 
orders.  So  where  workmen  in  the  employ  of  the  owner  of  a  slate  quarry 
obstruct  the  navigation  of  a  river  by  throwing  into  it  rubbish  from  the 
quarry,  the  owner  of  the  quarry  may  be  indicted  for  the  public  nuisance 
(see  H.  V.  Stephens,  1866,  L.  R.  1  Q.  B.  702).  In  that  case  it  was  said 
that  where  a  person  maintains  works  by  his  capital,  and  employs  servants, 
and  so  carries  on  the  works  as  in  fact  to  cause  a  nuisance  to  a  private 
right,  for  which  an  action  would  lie,  if  the  same  nuisance  inflicts  an  injury 
upon  a  public  right,  the  remedy  for  which  would  be  by  indictment,  the 
evidence  which  would  maintain  the  action  would  also  support  the  indict- 
ment (see  per  Blackburn,  J.,  ibid.,  at  p.  710).  And  the  directors  of  a  gas 
company  have,  upon  the  same  principle,  been  held  to  be  answerable  on 
indictment  for  acts,  causing  a  nuisance,  done  by  their  superintendent  and 
engineer,  under  a  general  authority  to  manage  the  works,  though  the 
directors  were  personally  ignorant  of  the  acts  (see  B.  v.  Medley  and  Others, 
1834,  6  Car.  &  P.  292). 

As  to  the  responsibility  of  a  master  for  the  negligence  of  his  servant 
who  is  in  charge  of  a  furnace  which  occasions  a  smoke  nuisance,  see 
Chrisholm  v.  Doulton,  1889,  22  Q.  B.  D.  736 ;  Niven  v.  Greaves,  1890, 
54  J.  P.  548. 

Several  statutes  also  either  expressly  impose,  or  have  been  construed 
to  impose,  a  penal  liability  on  a  master  for  certain  offences  committed  by 
liis  servant,  irrespective  of  whether  he  has  authorised,  or  is  even  cognisant 
of,  the  commission  of  the  offence.  See,  for  example,  the  Bread  Act,  1836, 
6  &  7  Will.  IV.  c.  37  ;  B.  v.  Dixon,  1814,  3  M.  &  S.  11 ;  15  R.  R.  381 ;  the 
Pharmacy  Act,  1867,  31  &  32  Vict.  c.  121,  s.  17 ;  the  Pawnbrokers  Act, 
1872,  35  &  36  Vict.  c.  93,  s.  8;  the  Licensing  Act,  1872,  35  &  36  Vict, 
c.  94 ;  Mullins  v.  Collins,  1874,  43  L.  J.  M.  C.  110 ;  Besley  v.  Davies,  1876, 
1  Q.  11  D.  84 ;  Bedqate  v.  Haijnes,  1876,  ibid.  89  ;  Somerset  v.  Hart,  1884, 
12  Q.  B.  D.  360  ;  Cnndy  v.  Le  Cocq,  1884, 13  Q.  B.  D.  207  ;  Bond  v.  Evans, 
1887,  21  Q.  B.  D.  249;  Somerset  v.  Wade,  [1894]  1  Q.  B.  574;  Conimis- 
sioners  of  Bolice  v.  Cartman,  [1896]  1  Q.  B.  655 ;  the  Food  and  Drugs 
Act,  1875,  38  &  39  Vict.  c.  63 ;  Brown  v.  Foot,  1892,  61  L.  J.  M.  C.  160; 
Parker  v.  Alder,  [1899]  1  Q.  B.  20;  the  Merchandise  Marks  Act,  1887, 
50  &  51  Vict.  c.  28  ;  Budd  v.  Lucas,  [1891]  1  Q.  B.  408 ;  Coppen  v.  Moore, 
[1898]  2  Q.  B.  306. 

Notwithstanding  these  exceptions,  however,  the  general  rule  still 
remains  that  a  principal  is  not  criminally  answerable  for  the  act  of 
\m  agent  (see  per  Blackburn,  J.,  B.  v.  Stephens,  1866,  L.  R.  1  Q.  B., 
at  p.  710;  see  also  Massey  v.  Moiris,  [1894]  2  Q.  B.  412;  and  see  the 
irticlo  Principal  and  Agent). 

Seuvant's  Liahility  to  Tiiikd  VARTms.  — Servant's  Liability  on 
CarUradH. — When  a  servant  contracts  as  an  agent  with  the  authority 
and  on  behalf  of  his  master,  he,  the  servant,  is  under  no  liability  in 
re8|)ect  of  the  contract.  But  where  a  servant  contracts  as  principal, 
or  where  he  assumes  to  contract  on  behalf  of  his  master,  when  in  fact 
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he  has  no  authority,  or  where,  having  authority  from  his  master,  he 
contracts  in  excess  of  that  authority,  he  will  be  personally  liable  on 
the  contract. 

The  liability  of  a  servant  to  third  persons  with  whom  he  enters  into 
contracts  on  behalf  of  his  master  is  determined  by  the  ordinary  principles 
of  the  law  regulating  the  relation  of  principal  and  agent,  as  to  which,  see 
the  article  Principal  axd  Agent  ;  see  also  the  maxim  Resjpondeat  s2tperior 
in  the  article  Maxims,  Legal. 

Servant's  Liability  for  Torts. — With  regard  to  the  liability  of  a  servant 
to  third  persons  in  respect  of  tortious  acts  committed  by  him  in  the  course 
of  his  employment,  the  principle  has  been  laid  down  that  in  respect  of  acts 
of  nonfeasance  or  negligence  in  the  performance  of  duty  a  servant,  as  such, 
is  under  no  liability,  but  in  respect  of  acts  of  misfeasance  he  is  liable  (see 
Lane  v.  Cotton,  1701,  12  Mod.,  at  p.  488). 

A  servant  is  responsible  for  his  own  fraudulent  acts,  and  if  he 
knowingly  commit  a  fraud  in  the  course  of  his  master's  business,  he  will 
be  personally  liable  for  it,  even  if  it  were  authorised  by  his  master,  and 
this  in  addition  to  his  master's  liability  (see  Cullen  v.  Thomson,  1862, 
6  L.  T.  870). 

A  servant  is  liable  also  to  be  sued  for  conversion  of  the  property  of  a 
third  person, though  such  conversion  was  for  his  master's  benefit.  A  person 
is  guilty  of  conversion,  even  though  he  is  merely  a  servant  obeying  his 
master's  orders,  if  he  intermeddles  with  and  disposes  of  the  property  of 
another ;  and  it  is  no  answer  that  he  acted  under  authority  from  some 
other  person,  who  himself  had  no  authority  to  dispose  of  the  property. 
So  a  clerk  acting  in  ignorance  was  held  liable  for  conversion  (see  Stephens 
V.  Ehuall,  1815,  4  M.  &  S.  259  ;  16  R.  R.  458  ;  Alexander  v.  Southey,  1821, 
6  Barn.  &  Aid.  249 ;  24  R.  R.  348 ;  M'Entire  v.  Potter,  1889,  22  Q.  B.  D. 
438).  But  a  servant  who  has  received  goods  from  his  master  is  not  guilty 
of  conversion  when  he  merely  gives  a  qualified  refusal  to  deliver  them 
up  (see  Lee  v.  Robinson,  1856,  25  L.  J.  C.  P.  249 ;  see  also  Hollins  v. 
Fowler,  1874,  L.  R.  7  H.  L.  757).  See  further,  the  article  Conversion, 
Action  for. 

Crimes  by  Servant. — As  regards  the  criminal  law,  a  servant  is, 
of  course,  under  the  same  responsibility  for  his  acts  as  any  other  indi- 
vidual. There  are,  however,  certain  crimes  which,  being  peculiarly 
connected  with  the  relation  of  master  and  servant,  should  here  be 
mentioned,  but  detailed  information  as  to  them  will  be  found  in  the 
articles  under  their  appropriate  heads. 

Larceny  by  a  Servant. — Theft  by  a  servant  of  his  master's  property 
technically  differs  from  ordinary  larceny.  Theft  by  a  servant  is  the^ 
felonious  conversion  by  a  servant  without  the  consent  of  the  owner  of 
anything  of  which  he  has  received  the  custody  as  servant  of  the  owner ; 
the  possession  as  well  as  the  ownership  in  such  case  being  in  the  master* 
For  instance,  a  carter  who  converts  to  his  own  use  a  cart  which  he  is 
driving  for  his  master  is  guilty  of  theft  {R.  v.  Robinson,  1755,  2  East, 
P.  C.  565).  So  where  the  manager  of  a  branch  bank  who  has  in  his 
office  a  safe  of  which  the  bank  manager  keeps  the  key  at  the  head 
office,  and  into  which  it  is  his,  the  branch  manager's,  duty  to  put  the 
money  received  during  the  day,  takes  money  out  of  the  safe  and  applies 
it  to  his  own  purposes,  he  is  guilty  of  theft  {R.  v.  Wright,  1858,  D.  &  B. 
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431).  And  it  has  been  held  that  where  a  sheriffs  officer  in  possession 
of  goods  under  a  writ  of  fieri  facias  sells  part  of  them,  it  amounts  to 
theft,  as  he  is  in  the  position  of  a  servant  {R.  v.  Eastall,  1822,  2  Russ. 
250). 

Larceny  by  a  servant  is  more  severely  punished  than  ordinary 
larceny.  A  clerk  or  servant,  or  a  person  employed  in  the  capacity 
of  a  clerk  or  servant,  who  steals  any  chattel,  money,  or  valuable 
security  belonging  to  or  in  the  possession  or  power  of  his  master  or 
employer,  is  guilty  of  felony,  and  liable  on  conviction  to  a  maximum 
punishment  of  fourteen  years'  penal  servitude  (see  the  Larceny  Act, 
1861,  24  &  25  Vict.  c.  96,  s.  67). 

JSmhezzlemmt. — ^When  a  clerk  or  servant  or  person  employed  in  the 
capacity  of  a  clerk  or  servant  commits  theft  by  converting  any  property 
delivered  to  or  received  or  taken  into  possession  by  him  for  or  in  the 
name  or  on  account  of  his  master  or  employer,  his  offence  is  termed 
embezzlement  (see  the  Larceny  Act,  1861,  24  &  25  Viet.  c.  96,  s.  68). 
The  distinction  between  embezzlement  by  a  clerk  and  servant  and  other 
kinds  of  theft  is  that  in  other  kinds  of  theft  the  property  stolen  is  taken 
out  of  the  possession  of  the  owner,  whereas  in  embezzlement  by  a  clerk 
or  servant  the  property  embezzled  is  converted  by  the  offender  whilst  it 
is  in  the  offender's  possession  on  account  of  his  master,  and  before  that 
possession  has  been  changed  into  a  mere  custody  (see  Stephen,  Digest  of 
Ci-iminal  Law,  6th  ed.,  1904,  art.  337).  As  to  the  persons  who  have  been 
held  to  be  within  the  category  of  clerks  or  servants  for  the  purposes 
of  conviction  for  embezzlement,  see  ante,  under  the  head  Meaning  of 
Master  and  Servant.  See  further,  as  to  the  offence  and  punishment  of 
embezzlement,  the  article  Embezzlement. 

Misappropriation  of  Masters  Corn,  etc. — A  servant  who,  contrary  to 
the  orders  of  his  master,  takes  from  his  possession  any  corn  or  other  food, 
for  the  purpose  of  giving  the  same  to  any  horse  or  other  animal  belonging 
to  or  in  the  possession  of  his  master,  is  guilty  of  misdemeanor ;  the  com- 
mission of  such  an  offence  does  not  now  amount  to  larceny  (see  the 
Misappropriation  by  Servants  Act,  1863,  26  &  27  Vict.  c.  103,  s.  1). 
Previouslv  to  that  Act  such  an  offence  amounted  to  larceny  (see  R.  v. 
Minfit,  1816,  Russ.  &  R.  307). 

Criminal  Breaches  of  Contract  of  Service. — In  some  cases  the  breach 
of  a  contract  of  service  will  amount  to  a  criminal  act. 

Thus  a  person  who  wilfully  and  maliciously  breaks  a  contract  of  ser- 
vice or  of  hiring,  knowing  or  having  reasonable  cause  to  believe  that  the 
probable  conse([uence  of  his  so  doing  will  be  to  endanger  human  life,  or 
<jau8e  serious  bodily  injury,  or  to  expose  valuable  property  to  destruction 
or  serious  injury,  is  guilty  of  a  misdemeanor,  and  is  liable  to  a  fine  of  £20 
or  to  imprisonment  for  three  months  with  hard  labour  (the  Conspiracy 
and  Protection  of  Property  Act,  1875,  38  &  39  Vict.  c.  86,  s.  5). 

A  person  is  guilty  of  a  misdemeanor  and  is  liable  to  the  same 
punishment  wlio  being  employed  by  a  municipal  authority,  or  by  any 
company  or  contractor  upon  whom  is  imposed  by  statute  the  duty,  or 
wIjo  ha«  otherwise  assumed  the  duty,  of  supplying  any  city,  borough, 
town,  or  place,  or  any  part  tliereof,  with  gas  or  water,  wilfully  and 
maliciously  breaks  a  contract  of  service  witli  that  authority,  company, 
or  contractor,  knowing  or  having  reasonable  cause  to  believe  that  the 
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probable  consequences  of  his  so  doing,  alone  or  in  combination  with 
others,  will  be  to  deprive  the  inhabitants  of  that  city,  borough,  town, 
place,  or  part,  wholly  or  to  a  great  extent  of  their  supply  of  gas  or  water 
(ibid.,  s.  4). 

Termination  of  the  Contract  of  Hiring  and  Service. — General 
Grounds  for  Dissolution. — The  termination  of  the  contract  of  hiring  and 
service  may  be  effected  by  consent  of  the  parties,  by  the  death  of  either 
the  master  or  the  servant,  in  the  case  of  a  servant  in  the  employment 
of  a  partnership  by  a  change  in  or  dissolution  of  the  firm,  by  breach  of 
the  contract,  as  where  the  master  refuses  or  puts  it  out  of  his  own  power 
to  take  the  servant  into  his  service  according  to  the  agreement,  or  where 
additional  risk  is  imposed  on  the  servant,  by  proper  notice  or,  for 
certain  causes,  by  dismissal  of  the  servant  without  notice. 

The  grounds  which  will  justify  the  discharge  of  a  servant  without 
notice  are,  generally,  gross  moral  misconduct  on  the  part  of  the  servant, 
wilful  disobedience  to  the  lawful  orders  of  his  master,  habitual  neglect 
of  his  master's  business,  or  such  misconduct  on  the  part  of  the  servant 
as  tends  to  seriously  interfere  with  his  master's  business,  or  the  incom- 
petence of  the  servant  for  his  work,  arising  either  through  ignorance  or 
permanent  disability  from  illness. 

The  bankruptcy  of  the  master  does  not,  in  the  absence  of  express 
agreement  to  that  effect,  terminate  a  contract  of  hiring  and  service  (see 
Thomas  v.  Willianis,  1834, 1  Ad.  &  E.  685) ;  as  to  the  effect  of  bankruptcy 
on  contracts  of  apprenticeship  and  articles  of  clerkship,  see  the  Bank- 
ruptcy Act,  1883,  46  &  47  Vict.  c.  52,  s.  41. 

Termination  hy  Consent. — The  relation  of  master  and  servant,  as 
before  observed,  being  merely  contractual,  a  contract  of  hiring  and 
service  may,  of  course,  be  determined  at  any  time  by  the  consent  of  the 
parties. 

It  has  been  held  that  where  a  contract  of  yearly  service  is  deter- 
mined by  consent  of  the  master  and  of  the  servant  in  the  middle  of  a 
quarter,  there  is  no  contract  necessarily  implied  for  the  payment  of  wages 
pro  ratd,  though  such  an  agreement  may  be  inferred  from  the  circum- 
stances of  the  particular  case  (see  Thomas  v.  Williams,  1834,  cited 
supra;  Lambicrn  v.  Cruden,  1841,  2  Man.  &  G.  253;  58  R.  R.  396; 
Sumpter  v.  Hedges,  [1898]  1  Q.  B.  673). 

Death. — The  contract  of  hiring  and  service  is  dissolved  by  the  death 
of  the  master  or  of  the  servant.  In  the  relation  of  master  and  servant 
personal  considerations  are  the  foundation  of  the  contract,  hence  the 
death  of  either  party  wiU  terminate  the  relation  (see  Farrow  v.  Wilson, 
1869,  L.  R.  4  C.  P.  744).  So  a  contract  of  apprenticeship  is  dissolved  by 
the  death  of  one  of  the  parties  (see  B.  v.  Chirk,  1774,  Burr.  782),  unless 
the  contrary  is  expressly  provided  for  by  the  contract  (see  Cooper  v. 
Simmons,  1862,  7  H.  &  N.  707).  But  although  a  contract  for  personal 
services,  involving  personal  confidence,  is  put  an  end  to  by  the  death 
of  the  party  confided  in,  it  is  not  thereby  rescinded  so  as  to  take  away 
a  right  of  action  already  vested.  Where,  therefore,  a  person  employed 
as  a  consulting  engineer  for  fifteen  months  to  complete  certain  works 
for  a  salary  payable  quarterly,  died  before  the  work  was  finished,  and 
whilst  two  quarterly  instalments  which  were  due  to  him  were  still 
unpaid,  it  was  held  that  his  personal  representative  was  entitled  to 
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recover  them  (see  Stubbs  v.  The  Holyivell  Rhj.  Co.,  1867,  L.  R.  2  Ex. 
311).  As  to  the  effect  of  continuance  in  the  service  of  executors  after 
the  death  of  a  master,  see  Davison  v.  Reeves,  1892,  8  T.  L.  R.  391. 

Dissolution  of  Partnership,  Sale  of  Business,  Failure  to  Provide  Work, 
etc — Where  a  person  is  under  a  contract  of  hiring  and  service  with  a 
firm  of  partners,  the  death  of  one  of  the  partners  will,  as  a  general  rule, 
put  an  end  to  the  contract  of  service,  though  the  service  was  for  a  time 
certain,  unless,  indeed,  the  contract  contains  a  contrary  stipulation,  and 
no  action  would  lie  against  the  surviving  partners  for  not  employing  the 
plaintiff  (see  Tasker  v.  Shej^herd,  1861,  6  H.  &  N.  575).  In  Phillips  v. 
Alhambra  Palace  Co.,  [1901]  1  Q.  B.  59,  however,  it  was  held  that  where 
a  servant  was  in  the  employment  of  a  partnership  of  three  persons, 
though  he  was  unaware  of  the  partnership  when  he  entered  into  the 
contract  of  service,  the  contract  was  not  of  such  a  personal  nature  as 
to  be  terminated  by  the  death  of  one  of  the  partners. 

A  dissolution  of  partnership  by  the  retirement  of  members  of  the 
firm  is  apparently  not  in  itself  a  breach  of  a  contract  by  the  firm  to 
employ  a  person  in  their  service,  though  a  dismissal  by  the  surviving 
partners  would  be  (see  Hobson  v.  Cowley,  1858,  27  L.  J.  Ex.  205).  But 
a  dissolution  of  partnership  may  constitute  a  breach  of  an  undertaking 
to  teach  a  business  contained  in  an  agreement  of  apprenticeship  (see 
Couchvian  v.  Sillar,  1870,  22  L.  T.  480 ;  and  see  PJaton  v.  Western,  1882, 
9  Q.  B.  D.  636).  And  a  voluntary  transfer  of  the  business  of  the 
partnership  by  the  firm  to  third  parties  will  be  a  breach  of  a  contract 
of  hiring  and  service ;  for  if  a  party  enters  into  an  arrangement  which 
can  only  take  effect  by  the  continuance  of  a  certain  existing  state  of 
circumstances,  there  is  an  implied  engagement  on  his  part  that  he  shall 
do  nothing  of  his  own  accord  to  put  an  end  to  that  state  of  circum- 
stances under  which  alone  the  arrangement  can  be  operative  (see  Stirling 
V.  Maitland  and  Boyd,  1864,  5  B.  &  S.  840 ;  see  also  Cook  v.  Sherwood, 
1863,  3  F.  &  F.  729). 

It  has  been  held  by  the  Court  of  Appeal  (Esher,  M.R.,  dissentiente) 
that  a  dissolution  of  partnership  by  the  retirement  of  a  partner  would 
in  the  case  of  a  contract  of  service  for  a  specified  term  operate  as  a 
wrongful  dismissal  (Bruce  v.  Calder  and  Others,  [1895]  2  Q.  B.  253), 
though  in  such  a  case  if  the  continuing  partners  are  willing  to  keep  the 
plaintiff  in  their  service  he  would  be  entitled  merely  to  nominal  damages 
(ilrUl.). 

On  the  other  hand,  a  servant  or  agent  paid  by  commission  on  the 
profits  of  his  employer's  business,  and  engaged  for  a  certain  time,  has 
no  right  of  action  if  his  employer  gives  up  or  parts  with  the  business 
before  the  expiration  of  that  time ;  for  if  two  parties  agree  for  a  fixed 
period  the  one  to  employ  the  other  as  his  sole  agent  in  a  certain  business 
at  a  certain  place,  the  other  that  he  will  act  in  that  business  for  no  other 
principal  at  that  place,  there  is  no  implied  condition  that  the  business 
itH(?lf  shall  continue  to  be  carried  on  during  the  period  named  (see  Rhodes 
V.  Fanvood,  1876,  1  App.  Cas.  (H.  L.)  256). 

A  contract  for  service  does  not  necessarily  imply  any  stipulation  that 
the  master  will  provide  work  for  the  servant  during  the  term  of  the 
contract.  Whether  or  not  such  a  stipulation  will  be  implied  depends 
on  the  circumstances  in  each  particular  case.  Thus  it  has  been  said  that 
the  Court  has  no  right  to  imply  in  a  written  contract  any  such  stipula- 
tion unless,  on  considering  the  terms  of  the  contract  in  a  reasonable  and 
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business  manner,  an  implication  necessarily  arises  that  the  parties  must 
have  intended  that  the  suggested  stipulation  should  exist  (see  Hamlyn 
V.  Wood,  [1891]  2  Q.  B.  488,  per  Lord  Esher,  M.R. ;  see  also  The  Moorcock, 
1889, 14P.D.  64,2?^rBowen,L.J.;  Turnery.  Goldsmith,  [1891]  1  Q.B.  544; 
Oriental  Steamship  Co.  v.  Tylor,  [1893]  2  Q.  B.  518 ;  Turner  v.  Sawdon, 
[1901]  2  K.  B.  653;  Ogdens,  Ltd.  v.  Nelson,  [1905]  A.  C.  109). 

In  certain  cases,  however,  the  terms  of  the  contract  have  been  held 
to  imply  an  agreement  on  the  part  of  the  master  to  provide  work  for  the 
servant  (see  PilUngton  v.  Scott,  1846,  15  M.  &  W.  657 ;  Whittle  v.  Frank- 
land,  1862,  31  L.  J.  M.  C.  81).  In  a  recent  case  where  the  defendants 
employed  the  plaintiff  at  their  tin  works  under  a  contract  entitling  him 
to  twenty-eight  days'  notice  in  writing,  but  finding  it  impossible  to  carry 
on  the  business  at  a  profit  closed  their  works  and  gave  him  notice,  the 
plaintiff  sued  to  recover  damages  from  the  defendants  for  failing  to 
provide  him  with  work  during  the  period  covered  by  the  notice ;  it  was 
held  by  the  Court  of  Appeal  that  the  terms  of  the  contract  raised  an 
implication  that  the  defendants  would  provide  a  reasonable  amount  of 
work  for  the  plaintiff  until  the  expiration  of  the  twenty-eight  days' 
notice,  and  the  fact  of  the  inability  of  the  defendants  to  carry  on  the 
business  at  a  profit  did  not  affect  this  implication  (Bevonald  v.  Rosser, 
[1906]  2  K.  B.  728). 

In  the  case  of  servants  in  the  employ  of  a  company,  the  appointment 
of  a  receiver  in  a  debenture-holder's  action,  or  an  order  for  the  compul- 
sory winding  up  of  the  company,  when  the  business  is  not  carried  on 
after  the  order,  will  operate  as  a  discharge  of  the  servants  (see  In  re 
Orietital  Bank  Corpoi^ation,  MacDowelVs  Case,  1886,  32  Ch.  D.  366 ;  Reicl 
V.  The  Explosives  Co.,  1887,  19  Q.  B.  D.  264).  A  voluntary  winding-up 
of  a  company  does  not,  however,  operate  as  a  dismissal  of  the  servants 
(Midland  Counties  District  Bank  v.  Attwood,  [1905]  1  Ch.  357). 

Breach  of  Contract  before  Time  for  Perfm^mance. — When  the  contract 
of  hiring  and  service  has  been  entered  into,  an  action  in  some  cases  may 
be  brought  in  respect  of  a  breach  of  it  even  before  the  time  has  arrived 
at  which,  under  the  contract,  the  services  were  to  commence.  Where, 
for  example,  the  master  has  dispensed  with  the  services,  by  actually 
refusing,  or  otherwise  placing  it  beyond  his  power  to  carry  out  the  con- 
tract, the  servant  is  discharged  from  further  responsibility,  and  may  sue 
for  damages  for  the  breach  of  the  contract,  even  before  the  time  for  its 
performance  has  arrived  (see  Hochster  v.  De  La  Tmtr,  1853,  2  El.  &  Bl. 
678 ;  the  principle  is  also  illustrated  by  O'Neil  v.  Armstrong,  Mitchell  & 
Co.,  [1895]  2  Q.  B.  418). 

Additional  Risk. — Where  after  engagement  a  servant  is  subjected 
to  additional  risks  beyond  those  agreed  upon,  he  is  entitled  to  leave 
the  service  and  to  claim  wages.  So  where  a  seaman  contracted  with 
the  master  of  a  ship,  which  had  been  purchased  in  this  country  by  the 
Japanese  Government,  to  serve  as  one  of  the  crew  for  the  voyage  for  a 
fixed  sum,  and  before  she  completed  her  voyage  war  was  declared  by 
Japan  against  China,  it  was  held  that,  as  the  seaman  would  in  the  event 
of  his  continuing  the  voyage  be  exposed  to  greater  risks  than  those  he 
bad  contracted  to  run,  he  was  justified  in  leaving  the  ship,  and  could 
recover  the  stipulated  sum,  notwithstanding  that  the  voyage  was  not 
completed  {a Neil  v.  Armstrong,  Mitchell  &  Co.,  [1895]  2  Q.  B.  418 ;  see 
also  Caine  v.  Palace  Shipping  Co.,  1906,  22  T.  L.  R.  816;  Siherij  v. 
Connelly,  1906,  94  L.  T.  108). 

VOL.  IX.  5 
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2<^otice.— The  contract  of  hiring  and  service  may  be  dissolved  by 
either  party  giving  to  the  other  due  notice.  What  is  sufficient  notice 
to  determine  the  contract  depends  in  each  case,  in  the  absence  of  express 
stipulation,  upon  the  nature  of  the  service  or  employment. 

Thus  it  is  a  well-settled  rule  that  menial  or  domestic  servants  are 
entitled  to  one  month's  notice  or  to  one  month's  wages  in  lieu  of  notice. 
In  the  case  of  domestic  or  menial  servants,  unless  in  the  particular  case 
a  diflerent  custom  be  expressly  proved,  the  hiring  may  be  determined  by 
either  party  on  giving  a  month's  notice  or  a  month's  wages  (see  Beeston 
V.  Collyer,  1827,  4  Bing.,  at  p.  313 ;  29  R.  R.  576 ;  Fawcett  v.  Cash,  1834, 
5  Bam.  &  Adol.,  at  p.  908 ;  39  R.  R.  709 ;  Nowland  v.  AUett,  1835, 
2  C.  M.  &  R.  54) ;  and  if  the  servant  be  dismissed  without  due  cause, 
and  without  a  month's  notice,  he  will  be  entitled  to  a  month's  wages,  in 
addition  to  any  wages  that  may  be  in  arrear  (see  RoUnson  v.  Hindman, 
1801,  3  Esp.  235).  In  such  cases  the  claim  must  be  for  wrongful  dis- 
missal, not  for  work  and  labour  (see  Smith  v.  Rayward,  1837,  7  Ad.  &  E. 
544;  Fewiiigs\.  Tisdal,  1847,  1  Ex.  295). 

It  has  been  held  that  a  custom  with  regard  to  the  hiring  of  domestic 
servants  to  the  effect  that,  in  the  absence  of  special  contract,  there  is  a 
right  on  the  part  of  either  master  or  servant  to  determine  the  service 
at  the  end  of  the  first  calendar  month  by  giving  notice  at  or  before  the 
expiration  of  the  first  fortnight,  is  not  unreasonable,  and,  therefore,  if 
its  existence  be  proved  in  any  particular  case  the  Court  will  enforce 
it.  But  the  custom  is  not  such  that  the  Court  will  take  judicial  notice 
of  it;  in  any  case  in  which  such  a  custom  is  relied  on,  it  must  be 
clearly  proved  by  the  evidence  (see  Moult  v.  Halliday,  [1898]  1  Q.  B. 
125). 

There  appears  to  be  no  settled  rule  as  to  the  length  of  notice  to 
which  a  person  engaged  on  a  general  or  yearly  hiring  as  a  clerk,  or 
in  other  positions  superior  to  that  of  a  domestic  servant,  is  entitled, 
in  the  absence  of  express  stipulation.  The  principle  is  that  in  the 
absence  of  custom  or  special  agreement,  such  a  person  is  entitled  to 
reasonable  notice  before  the  expiration  of  the  current  year  of  service 
(see  Fawcett  v.  Cash,  1834,  5  Barn.  &  Adol.  904 ;  39  R.  R.  709 ;  Williams 
V.  Byrne,  1837,  7  Ad.  &  Ed.  177 ;  45  R.  R.  703 ;  Lowe  v.  Walter,  1892, 
8  T.  L  R.  358).  What  is  a  reasonable  notice  depends  in  each  case  upon 
the  grade  of  employment. 

For  instance,  persons  employed  as  clerks  are  usually  held  to  be 
entitled  to  three  months'  notice  (see  per  Pollock,  C.B.,  Fairman  v. 
Oakford,  1860,  5  H.  &  N.,  at  p.  636).  So  a  governess  {Todd  v.  Kellage, 
1852,  22  L.  J.  Ex.  1),  a  schoolmistress  {Pottle  v.  Sharp,  1896,  65  L.  J.  Ch. 
908),  and  a  commercial  traveller  {Brown  v.  Symons,  1860,  29  L.  J.  C.  P. 
251)  have  in  particular  cases  been  held  to  be  entitled  /to  a  similar 
notice.  But  persons  engaged  in  editorial  or  literary  work  are  usually 
considered  to  be  entitled  to  six  months'  notice  (see  Chamberlain  v. 
Bennett,  1892,  8  T.  L.  R.  234;  Lowe  v.  Walter,  1892,  ibid.  358),  or 
may  even  by  custom  be  entitled  to  twelve  months'  notice  {Brennan 
V.  OUhart'Smith,  1892,  iUd.  284). 

It  is  a  general  rule  of  law,  wliere  the  hiring  is  a  yearly  one  it  cannot 
be  determined  by  either  party  before  the  expiration  of  the  year,  thougli 
that  rule  is  subject  to  exception  in  cases  in  which  there  is  either  an 
express  stipulation,  or  one  is  implied  by  a  custom  in  the  particular  trade 
to  detennino  tlio  hiring  by  a  three  months'  notice  (see  per  Grove,  J., 
Buckingham  v.  The  Surrey  and  Hampstead  Canal  Co.,  1882, 46  J.  P.  774). 
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Dismissal  without  Notice. — Under  some  circumstances  the  dismissal 
of  a  servant  without  notice  may  be  justified.  The  grounds  which  will 
justify  such  a  dismissal  have  already  been  generally  specified  under  the 
head  of  General  Grounds  for  Dissolution. 

Thus  the  serious  moral  misconduct  of  a  servant  will  afford  ground 
for  his  immediate  discharge  without  notice  (see  Atkin  v.  Acton,  1830, 
4  Car  &  P.  208).  The  dishonesty  of  a  servant,  as  where  he  is  guilty 
of  larceny  or  embezzlement  (see  Cunningham  v.  Fonblan^ue,  1833, 
6  Car.  &  P.  44;  Spotsivood  v.  Barrow,  1%^^,  5  Ex.  110;  see  also  Thayre 
V.  London,  Brighton,  and  South  Coast  Railway  Co.,  1906,  22  T.  L.  R.  240), 
would  justify  dismissal  without  notice.  So  also  would  the  servant's 
habitual  intoxication  (see  Speck  v.  Phillips,  1839,  5  Mee.  &  W.  279  ; 
52  R.  R.  723),  violent  conduct  on  his  part  (see  Shaw  v.  Chairitie, 
1850,  3  Car.  &  Kir.  21),  or  continual  insolence ;  but  an  isolated  act 
of  insolence  would  not  be  a  good  ground  for  dismissal  unless  the 
insolence  were  such  as  to  be  incompatible  with  the  continuance  of  the 
employment  (see  Edwards  v.  Levy,  1860,  2  E.  &  F.  94).  The  degree  of 
misconduct  which  would  be  sufficient  to  justify  the  dismissal  of  a 
servant  without  notice  is  incapable  of  exact  definition,  nor  is  there 
any  fixed  legal  rule  as  to  it.  In  each  particular  case  the  question 
whether  the  misconduct  alleged  would  justify  the  discharge  of  the 
servant  is  a  question  of  fact  for  the  jury,  though  it  is  the  function  of 
the  judge  to  decide  whether  there  is  any  evidence  to  justify  a  dismissal 
and  in  the  absence  of  any  such  evidence  he  should  withdraw  the  case 
from  the  jury  (see  Clouston  v.  Corry,  [1906]  A.  C.  122). 

Wilful  disobedience  to  lawful  orders  is  a  good  ground  for  dismissal. 
A  master  is  entitled  to  discharge  a  servant  without  any  notice,  where 
the  servant  has  been  guilty  of  deliberate  disobedience  to  lawful  orders 
<8ee  Spain  v.  Arnott,  1817,  2  Stark.  256  ;  19  R.  R.  715  ;  Turner  v.  Mason, 
1845,  14  Mee.  &  W.  112  ;  69  R.  R.  670 ;  Lilley  v.  Elwin,  1848,  11  Q.  B. 
742 ;  CMcrchward  v.  Chambers,  1860,  2  E.  &  E.  229). 

Disobedience  to  the  master's  orders  will  legally  justify  dismissal 
without  notice,  even  if  the  servant  had  reasonable  ground  for  so  acting ; 
as,  for  instance,  where  a  servant  went  out  without  leave  to  visit  a  dying 
parent  (see  Turner  v.  Ma^son,  1845,  cited  supra).  But  discharge  without 
notice  cannot  be  justified  by  a  single  and  trifling  act  of  disobedience 
^see  Callo  v.  Brouncker,  1831,  4  Car.  &  P.  518).  If  a  master  is  justified 
in  discharging  a  servant  in  consequence  of  his  refusal  to  work,  the 
servant  will  not  be  entitled  to  damages  for  breach  of  contract  {Parkin 
V.  South  Hetton  Coal  Co.,  1907,  97  L.  T.  98). 

The  habitual  neglect  by  a  servant  of  his  duties  or  any  misconduct 
by  him  which  is  prejudicial  to  his  master's  interests  is  cause  for  dismissal 
{see  Eohinson  v.  Hindman,  1801,  3  Esp.  235 ;  Callo  v.  Brouncker,  1831, 
4  Car.  &  P.  518 ;  Amor  v.  Fearon,  1839,  9  Ad.  &  E.  548 ;  48  R.  R.  584). 
But  an  isolated  instance  of  negligence  would  not  be  good  ground  for 
•dismissal  (see  Edwards  v.  Levy,  1860,  2  E.  &  E.  94). 

Speculation  for  many  years  and  to  a  large  extent  in  "  differences  " 
•on  the  Stock  Exchange  by  a  clerk  employed  by  a  firm  for  foreign 
•correspondence,  was  held  to  be  such  misconduct  as  to  make  his  dismissal 
by  his  employers  justifiable,  on  the  ground  that  it  was  incompatible 
with  the  proper  performance  of  his  duties  {Pearce  v.  Foster,  1886, 
17  Q.  B.  D.  536).  Misconduct  of  a  servant  may  be  a  good  ground  for 
•dismissal,  although  not  discovered  until  after  the  servant  was  dismissed. 
^0  where  a  managing  director  of  a  company  had  been  dismissed,  the 
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company  brought  an  action  against  him,  alleging  misconduct  and 
claiming  damages,  and  he  counter-claimed  for  damages  for  wrongful 
dismissal.  After  the  commencement  of  the  action,  the  company  dis- 
covered that  ho  had  received  a  commission  from  a  firm  of  shipbuilders 
on  the  price  of  fishing-smacks  built  for  the  company.  It  was  held  that 
the  receipt  of  the  commission  entitled  the  company  to  dismiss  him,  and 
they  were  therefore  not  liable  for  damages,  although  in  fact  they  had 
dismissed  him  on  other  grounds  which  they  had  failed  to  prove  {Boston 
Beep  Sea  Fishinrj  Co.  v.  A^isell,  1888,  39  Cli.  D.  339 ;  see  also  Ridgway 
V.  The  Hungerford  Market  Co.,  1835,  3  Ad.  &  E.  171 ;  42  R.  R.  352 ; 
Cussons  V.  Skinner,  1834,  11  Mee.  &  W.  161). 

A  person  who  accepts  employment  which  requires  skill  is  held  to 
warrant  that  he  has  the  requisite  degree  of  skill  for  the  work  in 
question ;  consequently,  if  from  ignorance  or  incompetence  he  is  unable 
to  do  the  work  he  may  be  dismissed,  even  though  the  contract  was  for 
a  specific  term  (see  Harmer  v.  Cornelms,  1858,  5  C.  B.  N.  S.  236).  And 
permanent  disability  arising  from  illness  is  a  good  ground  for  dismissal, 
though  tlie  ilhiess  of  a  servant  by  which  he  is  temporarily  disabled  from 
attending  to  his  duties  does  not  determine  the  contract  of  service,  nor 
justify  his  dismissal  without  notice  (see  B.  v.  Inhabitants  of  Wintersett, 
1783,  Cald.  298  ;  Cuckson  v.  Sto7ies,  1859,  1  El.  &  El.  248;  JBettini  v.  Gije, 
1875,  1  Q.  B.  D.  183).  A  permanent  disability,  however,  such  as 
paralysis,  would  put  an  end  to  the  contract  (see  Cuckson  v.  Stones,  cited 
mpra);  but  in  such  an  event  the  servant  would,  unless  the  contract 
was  for  any  specified  term,  be  entitled  to  his  wages  for  the  time  he  had 
actually  served  (see  Bayleyv.  Bimmell,  1836,  1  Mee.  &  W.  506).  Under 
some  circumstances,  as  in  the  case  of  an  opera  singer  being  unable  to 
fulfil  her  engagements,  even  temporary  illness  would  justify  the  rescission 
of  the  contract,  and  the  appointment  of  another  person  to  take  the  placo 
of  the  person  incapacitated  (see  Poussard  v.  Spiers  &  Pond,  1876, 
1  Q.  B.  D.  410).  And  a  servant  may  be  discharged  without  notice  for 
incompetence  arising  from  habitual  drunkenness  (see  Speck  v.  Phillips, 
1839,  5  Mee.  &  W.,  at  p.  281 ;  52  R.  R.  723 ;  Wise  v.  Wilson,  1845, 
1  Car.  &  Kir.,  at  p.  669 ;  70  R.  R.  814 ;  Gordon  v.  Potter,  1859,  F.  &  F. 
644). 

Where  a  servant  is  for  due  cause  properly  dismissed  by  a  master 
without  notice,  the  servant  will  be  entitled  to  wages  up  to  the  time 
at  which  the  misconduct  or  other  cause  of  dismissal  took  place,  but 
not  after  that  time  (see  Gordon  v.  Potter,  1859,  F.  &  F.,  at  p.  645  ; 
see  also  Rohinson  v.  Hindman,  1801,  3  Esp.  235 ;  Parkin  v.  South 
Helton  Coal  Co.,  1907,  97  L.  T.  98). 

Action  for  Wrongful  Dismissal. — Where  a  servant  is  di^nissed  from 
service  by  his  master  without  notice  and  in  the  absence  of  any  of  tlio 
causes  above  referred  to  which  would  justify  a  dismissal  without  notice, 
or  where  a  servant  is  discharged  with  insuthcient  notice,  he  is  entitled 
to  bring  an  action  against  the  master  and  to  recover  damages  in  respect 
of  the  wrongful  dismissal.  To  support  such  action  the  servant  must 
prove  the  existence  and  terms  of  the  contract  of  hiring  and  service,  but 
the  mere  fact  of  the  service  will  aflbrd  a  presumption  of  a  contract  of 
service. 

In  a  recent  case  where  a  master  was  held  to  be  justified  in  dismiss- 
ing a  servant  in  conseijuence  of  his  refusal  to  work,  it  was  held  that 
as,  under  the  contract  of  service,  the  servant's  wages  became  due  dail} 
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although  they  were  paid  fortnightly,  the  servant  was  entitled  to  recover 
his  wages  in  respect  of  the  number  of  days  upon  which  he  had  worked 
before  he  was  discharged,  though  he  was  not  entitled  to  damages  for 
breach  of  contract  {Parkin  v.  South  Hetton  Coal  Co.,  1907,  97  L.  T.  98). 

With  regard  to  the  damages  which  are  recoverable  for  a  wrongful 
dismissal,  the  ordinary  rules  as  to  damages  in  cases  of  breach  of  contract 
are  applicable  (see  Damages).  A  servant  is  therefore  entitled  to 
recover  for  damage  flowing  naturally  from  the  breach  (see  Maw  v.  Jones, 
1890,  25  Q.  B.  D.  107).  It  should  be  observed  that  the  servant  will 
not,  as  a  general  rule,  be  entitled  to  recover  the  full  wages  or  salary 
for  the  whole  of  the  unexpired  period  of  the  contract  of  service ;  the 
probability  of  his  obtaining  other  employment  during  that  period  is  to 
be  considered  in  reduction  of  the  damages  (see  Hartland  v.  The  General 
Exchanqe  Bank,  Ltd.,  1866,  14  L.  T.  N.  S.  863 ;  see  also  In  re  English 
Joint-Stock  Bank,  Yelland's  Case,  1867,  L.  R.  4  Eq.  350). 

If  the  servant  has  been  employed  in  an  equally  advantageous  manner 
for  the  whole  of  the  period  for  which  he  was  entitled  to  notice,  he 
cannot  claim  damages  in  an  action  for  wrongful  dismissal  (Beid  v. 
Explosives  Co.,  1887,  19  Q.  B.  D.  284,  per  Fry,  L.J.). 

Nominal  damages  only  are,  as  a  rule,  recoverable  for  the  breach 
by  an  employer  of  a  contract  of  hiring  if  the  person  hired  could  have 
at  once  obtained  other  employment  of  a  precisely  similar  kind  which 
a  reasonable  man  would  have  accepted  (see  Macdonnel  v.  Marston,  1884, 
1  C.  &  E.  281 ;  Brace  v.  Calder,  [1895]  2  Q.  B.  253).  For  when  a 
promise  for  continuing  employment  is  broken  by  the  master,  it  is  the 
duty  of  the  servant  to  use  diligence  to  find  another  employment  (see 
Beckenham  v.  Drake,  2  H.  L.  C.  606,  per  Erie,  C.J.)  But  under  some 
circumstances  a  person  is  entitled  to  substantial  and  not  merely  nominal 
damages  for  the  breach  of  a  contract  for  employment,  even  though 
it  is  not  shown  that  his  non-employment  interfered  with  his  obtaining 
another  post  {Bunning  v.  The  Lyric  Theatre,  Ltd.,  1894,  71  L.  T.  396 ; 
see  also  Kem'p  v.  Caddington  School  Board,  1893,  9  T.  L.  R.  301). 

See  also  the  articles  Apprentice  ;  Apprentice  (Sea)  ;  Combina- 
tions; Conciliation;  Conspiracy;  Employers  and  Workmen; 
Employers*  Liability  ;  Factories  and  Workshops  ;  Labourer  ;  Trade 
Unions  ;  Truck  Acts. 

[Authorities. — Comyns,  Digest,  title  "  Master  and  Servant ; "  Bacon, 
Abridgment,  title  "Master  and  Servant  and  Apprentice;"  Hertslet, 
The  Laio  relating  to  Master  and  Servant,  1850  ;  Macdonell,  Law  of 
Master  and  Servant,  1883;  Smith,  A  Treatise  on  the  Law  of  Master  and 
Servant,  6th  ed.,  1906 ;  Eversley,  Law  of  Domestic  Relations,  3rd  ed., 
1906.] 


PRECEDENTS. 


I.  AGREEMENT  for  the  Employment  of  a  Manager  of  a  Limited 
Company  at  a  fixed  Salary  and  Commission  on  Profits. 

ARTICLES    OF    AGREEMENT    made    this  day 

^^^'^^-       of  ,  Between  the  Company  (Limited),  of  the 

one  part,  and  A.  B.,  of,  &c.,  of  the  other  part.     Whereby  it  is 
agreed  by  and  between  the  said  parties  hereto  as  follows  : — 
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AftMmeot         1.  The  said  A.  B.    (who  since  the  day  of 

«d'SS.  last  has  been)    shall    henceforth   continue    and    be    one   of   the 
general   managers  in   London  of  the  said  Company 

(Limited)  (hereinafter  called  the  company),  for  the  term  of 
seven  years,  to  be  computed  from  the  day  of 

aforesaid,  if  he  shall  so  long  live,  at  a  salary  computed  at  and 
after  the  rate  of  £  a  year  for  the  first   year   of   the 

said  terra,  and  thereafter  to  be  computed  at  the  rate  of 
X  for  every  subsequent  year  of  the  said  term,  and   the 

company  shall  pay  such  respective  salaries  to  the  said  A.  B. 
(hereinafter  called  the  manager),  by  equal  quarterly  payments, 
within  days  after  the  said  payments  shall  become  due 

respectively,  and  shall  pay  to  his  executors  or  administrators 
a  proportional  part  of  the  said  salary  for  the  interval  between 
the  last  quarter  day  and  the  death  of  the  said  manager;  which 
part  shall  be  payable  on  the  next  day  of  payment  as  aforesaid. 
Cnwimiwion  9.  During  such  term  of  seven  years,  whenever,  not  being  less 
a«cprofli».  frequently  than  once  in  every  year,  an  account  of  the  company  s 
business  shall  be  made  up  for  the  purpose  of  showing  the  net  profit 
made  by  it  for  some  then  bygone  period,  and  there  shall  appear 
according  to  such  account  to  have  been  made  a  net  profit  in  such 
period  over  which  such  account  shall  extend,  exceeding  the  rate 
of  £  per  cent,  per  annum  on  the  paid-up  capital  for  the 

time  being,  the  company  shall  pay  to  the  said  manager,  in  addition 
to  his  said  salary,  a  commission  of  £  per  cent,  on  the 

amount  of  such  net  profit  beyond  the  said  rate  of  £  per 

cent,  per  annum  on  the  paid-up  capital  of  the  company  for  the 
time  being. 

3.  If  the  said  manager  shall  at  any  time  before  the  expiration 
of  the  said  term  of  seven  years  be  adjudicated  bankrupt,  or  fraudu- 
HJl'*  lently  misappropriate  any  of  the  assets  of  the  company,  or  be  guilty 

Ac  '  of  any  gross  default  or  misconduct  in  his  office,  then  immediately 

on  the  happening  of  any  such  event  this  agreement  shall  cease  and 
determine,  but  without  prejudice  to  any  right  of  action  or  suit 
which  may  have  accrued ;  but  if  in  any  other  case,  the  company 
shall,  during  the  said  term  of  seven  years  remove  the  said  manager 
from  his  said  office,  then  the  company  shall  nevertheless  pay  to 
him,  during  the  residue  of  the  said  term  of  seven  years,  or  till  his 
earlier  decease,  the  amount  of  the  said  salary  by  equal  quarterly 
payments  as  aforesaid,  and  with  such  proportional  part  as  afore- 
said, but  not  the  said  commission  for  any  period  after  such  removal ; 
the  payment  of  the  said  salary  in  manner  aforesaid  to  be  as  and 
for  ascertained  and  liquidated  damages  for  such  removal :  Provided 
always  that  the  said  manager  shall  be  considered  as  removed  from 
his  said  office  within  the  meaning  of  this  clause  if  the  company 
shall  at  any  time  during  the  said  term  of  seven  years  be  dissolved 
or  wound  up,  or  the  business  thereof  be  discontinued,  in  such 
manner  that  the  said  manager  shall  thereby  cease  to  be  employed 
in  his  said  office  without  being  appointed  in  lieu  thereof  a  manager 
on  the  same  terms  of  any  company  to  which  the  business  of  the 
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said  company  shall  have  been  transferred,  and  the  time  of  his  so 
ceasing  to  be  employed  shall  be  considered  to  be  the  time  of  such 
removal.  Provided  also  that  in  such  case  all  then  future  payments 
of  the  said  salary  shall  become  due  and  payable  immediately  on 
the  commencement  of  such  winding-up  or  process  of  dissolution,  or 
on  such  discontinuance  of  the  business  of  the  said  company  as  if 
the  said  term  had  expired,  and  the  said  manager  had  lived  to  the 
end  thereof,  and  may  be  sued  for  and  recovered  accordingly. 
ate'fiioS"'  ^'  ■'■"  ^^®  event  of  the  death  of  the  said  manager  during  the 
anceinre-    said  term  of  scven  years,  or  his  removal  from  his  said  office  with- 

SD6Ct  of 

commission  out  such  justification  as  aforesaid,  the  company  shall  pay  to  bis 

in  event  of  ••  ,      .    .   .      ,  '  ,  .  ,  t.  j 

manager's  executors  or  admmistrators,  or  to  him  as  the  case  may  be,  ana 
in  the  event  of  the  said  manager  continuing  to  be  one  of  such 
general  managers  as  aforesaid,  during  all  the  said  term,  the  com- 
pany shall  pay  to  him  a  commission  at  the  rate  in  the  second 
clause  hereinbefore  mentioned  on  such  excess,  if  any,  as  in  the 
same  clause  mentioned  on  the  net  profit  made  from  the  foot  of  the 
last  account  of  such  profit  till  the  time  of  such  death  or  removal 
of  the  said  manager,  or  to  the  expiration  of  the  said  term,  as  the 
case  may  be ;  provided  that  it  shall  not  under  that  clause  be 
necessary  for  the  company  to  make  out  any  special  account  for  the 
purpose  of  ascertaining  the  amount  of  such  commission,  but  that 
such  commission  shall  be  payable  at  the  next  time  when  in  the 
ordinary  course  of  the  management  of  the  company,  not  being  less 
frequently  than  once  in  every  year,  an  account  of  net  profit  would 
be  made  out,  and  the  amount  shall  be  determined  by  the  net  profit 
during  the  period  covered,  or  which  ought  to  be  covered  by  such 
act,  according  to  the  said  ordinary  course  of  management,  and  in 
proportion  to  the  length  of  that  part  of  the  same  period  for  which 
such  commission  shall  be  payable, 

£Sn^!°^  5.  The  said  manager  shall  diligently  and  faithfully  serve 
the  company,  and  promote  the  success  thereof  to  the  best  of  his 
ability  in  the  office  of  one  of  its  general  managers  in  London  during 
the  said  term  of  seven  years,  if  he  shall  so  long  live,  devoting  his 
whole  time  and  attention  to  the  business  of  the  company  and 
the  duties  of  the  said  office,  except  [as  hereinafter  provided 
and]  so  far  as  he  may  be  incapacitated  by  illness  from  so  doing, 
and  except  on  Sundays,  or  Good  Fridays  and  Christmas  Days, 
and  Bank  Holidays,  and  on  Saturdays  when  there  shall  be  no 
special  exigency  to  the  contrary,  and  during  such  reasonable 
holidays  as  may  from  time  to  time  be  agreed  on  between  him 
and  the  company  or  the  directors  thereof. 

6.  The  said  manager  shall  in  such  service  as  aforesaid,  and 
when  not  absent  as  aforesaid,  conform  himself  to  all  lawful  and 
reasonable  directions,  whether  general  or  special,  as  to  the  con- 
ducting by  him  as  one  of  such  managers  as  aforesaid  of  the  business 
of  the  company,  which  may  from  time  to  time  be  given  to  him, 
either  by  the  company  or  by  the  directors  thereof,  and  most 
especially  shall  not  divulge  any  secret  of  the  company  to  any 
person,    partnership,    or   corporation   dealing  with   the  company, 
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and  he  shall  duly  give  directions  for  proper  entries  to  be  made 
in  the  books  of  the  company,  kept  for  that  purpose,  of  all  money, 
reoeipto,  payments,  dealings,  and  transactions  which  shall  be  given, 
made,  entered  into,  or  authorised  by  him  touching  or  affecting  the 
company,  and  shall  duly  account  for  all  moneys  received  by  him 
on  aoooant  of  the  company,  and  shall  keep  or  cause  to  be  kept,  at 
the  offices  of  the  company  or  elsewhere,  as  the  directors  thereof 
shall  appoint,  all  correspondence,  vouchers,  and  other  documents 
which  may  concern  the  company,  and  ought  in  the  ordinary  course 
of  business  to  be  preserved,  and  shall  at  all  times  afford  to  the 
directors  and  all  other  members  of  the  company  entitled  to  demand 
the  same,  full  explanations  as  far  as  may  be  in  his  power  of  any 
dealings  or  transactions  of  or  affecting  the  company. 

MaMflw  7,  During  the  said  term  of  seven  years,  except  in  case  of  his 

removal  from  his  said  office  without  such  justification  as  aforesaid, 
the  said  manager  shall  not  carry  on  or  be  concerned  with  any  other 
person  or  persons  in  carrying  on,  or  be  a  director  of  any  company 
carrying  on,  or  be  employed  by  any  person  or  persons  or  company 
carrying  on,  or  except  under  this  agreement  be  in  any  way  inter- 
ested in  any  such  trade  or  business  as  the  company  shall  for  the 
time  being  be  carrying  on ;  provided  that  nothing  in  the  present 
clause  contained  shall  be  construed  so  as  to  restrict  the  previous 
provision  for  the  devotion  of  his  whole  time  and  attention  by  the 
said  manager  to  the  business  of  the  company  [or,  be  construed  so 
as  to  apply  to  any  interest  or  connection  of  the  said  manager  as 
capitalist  or  accountant,  but  not  as  a  partner  in  or  with  the  firm  or 
house  of  ,  or  the  person  or  persons  constituting  that  firm 

or  bouse  from  time  to  time]. 

8.  The  company  shall  at  least  once  in  every  of  the  said  seven 
years,  or  within  six  weeks  from  the  end  of  each  such  year,  make 
out  a  true  and  just  account  so  as  to  show  what  profit  has  been 
made  by  it,  and  shall  make  out  the  first  of  such  accounts  for  a 
period  commencing  with  the  said  day  of  last  past, 

and  every  subsequent  account  for  a  period  commencing  at  the  end 
of  the  period  for  which  the  last  preceding  account  shall  have  been 
made  out. 

2Ji2  ^*  ^  ^Py  ^^  every  annual  account  shall  be  furnished  to  the 

manager,  and  shall,  unless  he  shall  have  given  notice  in  writing  to 
the  secretary  of  the  company  of  his  intention  to  object  to  the  same, 
be  signed  by  him  within  days  after  the  talcing  of  such 

aocounU ;  and  the  account  so  signed  shall  be  deemed  to  be  finally 
settled  and  to  be  conclusively  binding  on  the  manager  and  all 
persons  claiming  under  him,  except  that  if  and  whenever  any 
manifest  error  shall  be  found  therein,  within  six  calendar  months 
alter  iu  being  so  signed,  such  error  shall  be  ratified. 
As  WITNESS,  &C. 


loto 


I 


MASTEE  AND  SEEYANT— PEECEDENTS  73 


II.  AGREEMENT,  engaging  a  Manager  of  a  Business,  or  other 
Officer  to  he  paid  a  Salary,  and  a  Percentage  on  the  Gross  Returns 
or  Profits.     Variations,  where  he  is  to  go  Abroad. 

PARTIES,  A.,  principal,  1 ;  B.,  manager,  2. 
ment  oTb  ^'  '^^®  ^^^^  ^'  ®^^^^  during  the  term  of  years  from 

as  manager  the  day  of  ucxt  [now  last  past],  if  both 

for  a  tenn.  "^  l  r       J' 

parties  shall  so  long  live,  and  the  said  A.  shall  continue  to  carry 

on  the  business  of  [at  ,  in  India]  whether 

alone  or  in  partnership  with  any  other  person  or  persons,  serve 

the  said  A.  as  manager,  w  "  superintendent,"  or  "  foreman "   [at 

aforesaid]  of  the  said  business,  and  shall  give  his  whole 

time  and  attention  to  the  said  business,  and  shall  use  his  best 

endeavours   to   improve   and    extend   the   same,  and  shall   in  all 

respects  diligently  and  faithfully  obey  and  observe  all  lawful  orders 

and  instructions  of  the  said  A.  in  relation  to  the  conduct  of  the  said 

business,  and  shall  not,  without  his  consent,  divulge  any  secrets  or 

dealings  relating  thereto,  [and  will  not  engage  or  be  concerned  or 

interested  in  any  other  business]. 

proceed'^^         [2.  The  Said  B.  shall  when  required  by  the  said  A.  proceed  to 

*broa<^  ,  by  ,  his  boat  and  railway  fares,  hotel  and  other 

expenses  on  the  journey  being  paid  by  the  said  A] 
To  keep  3^  The  said  B,  shall,  whenever  required  by  the  said  A.,  render 

accounts  ^  '  _  ^  ... 

to  him  a  full  account  of  all  dealings  and  transactions  in  the  said 

business,  and  shall  keep  at  the  place  of  business  at  proper 

books  of  account,  containing  entries  of  all  moneys  received  and 

paid,  and  all  goods  bought,  or  received,  or  sold,  or  delivered  out, 

and  all  particulars  relative  thereto,  and  other  measures  necessary 

to  show  the  state  of  the  said  business,  and  shall  duly  account  for 

over^^^      all  moneys  and  securities  belonging  to  the  said  A.,  which  shall  come 

moneys.       fnto  the  hands  or  power  of  the  said  B.,  and  forthwith  pay  the  same 

to  the  said  A.,  or  to  the  bankers  for  the  time  being  of  the  said  A. 

to  his  credit,  except  only  such  moneys  as  the  said  B.  shall  be 

authorised  by  the  said  A.  to  retain  for  the  immediate  requirements 

of  the  said  business. 

aKiUiy^^^         4.  The  said  A.  shall  pay  to  the  said  B.  during  the  continuance 

of  his  engagement  and  provided  he  shall  duly  observe  and  perform 

the  agreements  herein  on  his  part  contained,  the  salary  of  £ 

per  annum,  by  equal  quarterly  payments,  on  the  day  of 

,  &c.,  [on  the  usual  quarter  days]  in  each  year,  without 

any  deduction  except  income-tax,  the  first  payment  to  be  made  on 

^ntag?"     ^^®  ^^y  0^  ^^^^  •  [^»d  sbafl  also  pay  to  the  said 

mifni'^      B.  at  the  end  of  each  year  during  the  said  period  of  years 

such  further  sum  as  shall  be  equivalent  to  [10]  per  cent,  on  the 

gross  sale  returns  ^  for  the  year  of  the  said  business  [at  ], 

^  If  the  percentage  is  to  be  reckoned  on  net  profits,  say,  "  And  shall  also 
pay  to  the  stiid  B.  at  the  end  of  each  year  during  the  sai^  period  of 
years  such  further  sum  as  shall  be  equivalent  to  [10]  jjer  cent,  on  the  net 
profits  for  the  year,  if  any,  of  the  said  business  [at  ]  after  deducting 

interest  upon  capital,  rent,  rates,  taxes,  repairs,  wages,  and  other  outgoings, 
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without  any  deduction  [for  trade  or  cash  discounts  or  credits],  or 
if  the  Urm  of  employment  commences  from  a  day  then  past:  "And 
•ball  pay  to  the  said  B.  at  the  end  of  the  first  year  of  the  said 
period  of  years  such  further  sum  as  shall  be  equivalent  to 

per  cent,  and  at  the  end  of  each  subsequent  year  during 
the  same  period  such  further  sura  as  shall  be  equivalent  to  [10]  per 
cent,"  &c.  Such  last-mentioned  yearly  payments  to  be  calculated 
from  the  saiil  day  of  to  the  day  of 

in  each  year  commencing  from  the  said  day  of 

next  [last  past]  and  to  be  payable  on  the  day  of 

in  the  next  following  year,  or  so  soon  thereafter  as  the  amount 
thereof  shall  have  been  ascertained  in  accordance  with  this  agree- 
ment.] Provided  always  that  upon  the  death  or  termination  of 
the  engagement  of  the  said  B.  before  the  expiration  of  the  said 
period  of  years  the  said  A.  shall  forthwith  pay  to  the 

said  B.  or  to  his  executors  or  administrators,  as  the  case  may  be,  in 
respect  of  his  services  for  the  whole  or  any  part  of  the  then  current 
year  of  the  said  period  a  due  proportion  of  the  said  salary  of 
X  ,  [together  with  such  further  sum,  in  lieu  of  such  percent- 

age as  aforesaid,  as  shall  represent  a  due  proportion  of  a  sum 
equivalent  to  [10]  per  cent,  of  the  estimated  gross  returns  [net 
profits]  for  the  then  current  year  of  the  said  business  [at  ]] 

such  gross  returns  [net  profits]  to  be  estimated  at  a  sum  equal  to 
the  [average]  gross  returns  [net  profits]  of  the  said  business  [at 
]  for  the  [three]  year[s]  immediately  preceding  the  said 
then  current  year. 

[5.  With  a  view  to  the  ascertaining  of  the  amount  of  such 
further  sum  as  aforesaid,  the  accounts  of  the  said  business  [at  ] 

shall,  at  the  end  of  each  year  during  the  said  period  of 
years,  be  made  up  by,  or  under  the  direction  of,  the  said  A.,  and 
a  proper  account  thereof,  showing  the  gross  returns  [net  or  gross 
profits]  for  the  year  of  the  said  business,  shall  be  prepared  and 
furnished  as  soon  as  may  be  to  the  said  B.,  and  shall,  on  being 
verified  by  a  statutory  declaration  of  the  said  A.,  or  of  some  person 
who  shall  have  been  employed  by  him  to  make  up  the  said  account, 
be  binding  and  conclusive  upon  the  said  B],  or  "  and  submitted  to 
Mestn.  or  other  the  accountants  or  accountant  for  the  time 

being  of  the  said  A.,  and  shall,  on  being  verified  by  the  certificate 

expenses,  and  charges  properly  deducted  in  accordance  ^yith  the  usual 
custom  of  the  said  busmess  in  tlie  estimation  of  net  profis,'"  or  if  the  term 
Of  emplmfment  rovimences  frcyin  a  day  then  past,  "  And  shall  pay  to  the  said 
B.  at  the  end  of  the  first  year  of  the  sfiid  period  of  years  such  further 

sum  as  fhnll  Iw  e(iuivalent  to  per  cent.,  and  at  the  end  of  each  subse- 

quent year  during  the  same  period  such  further  sum  as  shall  be  ecjuivalent 
2  1^  ■!  ^*^^^    ^^-     ^^  ^^^^  percentage  is  to  be  reckoned  on  gross  profits, 
■ay.  "And  shall  also  jwiy  to  the  »iid  B.  at  the  end  of  each  year  during  the 
■aid  i>enod  of  years  such  further  sum  as  shall  be  equivalent  to  [10] 

per  cent  on  the  gross  jirofits  for  the  year  of  the  said  business  [at  I 

Without  di^durting  inUa-eat  upon  cai)it}il,  rent,  rates,  taxes,  repairs,  wages, 
JJ'^I**''  '"  or  expenses  i)roperly  deducted  in  the  estimation  of  net 

P'jn**;  irductuig  nevertheless  the  amount  of  all  bad  or  doubtful 

m^i-     '^  '^^^Ll^  ^^  °^  employment  commences  from  a  day  then  past 
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Power  to 
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or  deter- 
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of  the  said  accountants  or  accountant,  be  binding  and  conclusive 
upon  the  said  B." 

[6.  Nothing  herein  contained  shall  be  construed  as  in  any  sense 
creating  a  partnership  between  the  said  A.  and  B.,  or  as  giving  to 
the  said  B.  any  of  the  rights  or  rendering  him  subject  to  any  of 
the  liabilities  of  a  partner  except  such  a  right  to  an  account  of  the 
gross  returns  [net  profits]  of  the  said  business  as  shall  be  necessary 
for  the  purpose  of  ascertaining  the  amount  of  any  further  sum 
payable  to  him  as  aforesaid,  in  case  such  amount  shall  not  be 
ascertained  and  verified  in  manner  hereinbefore  proved.] 

7.  The  said  B.  shall  also  during  the  continuance  of  his  engage- 
ment be  provided  by  the  said  A.   with  a  suitable  residence  at 

,  or  elsewhere,  free  from  rates  and  taxes,  or,  "  with  good 
and  sufficient  meat,  drink,  lodging,  washing,  and  fuel,  and  shall,  if 
required  by  the  said  A.,  reside  in  the  house  in  which  the  said  busi- 
ness is  now,  or  shall  for  the  time  being  be  carried  on,  and  shall  in 
that  case  have  the  use  of  rooms  therein,  free  from  all  rent, 

rates,  and  taxes  in  respect  thereof." 

8.  Either  of  the  parties  hereto  may  terminate  the  engagement 
of  the  said  B.  at  any  time  before  the  expiration  of  the  said  term 
of  years,  on  giving,  or  sending  by  post  in  a  registered  letter 
to  the  other  party,  six  calendar  months'  notice  in  writing,  such 
notice  to  be  given  or  sent  to  the  said  A.  at  his  usual  place  of  abode 
or  business  in  England,  and  such  notice  to  be  given  or  sent  to  the 
said  B.  at  his  usual  place  of  abode,  or  at  the  counting-house  at 
which  the  said  business  shall  then  be  carried  on  [in  India],  and 
upon  the  expiration  of  six  calendar  months  from  the  date  of  such 
notice  being  given  or  posted,  the  said  engagement  shall  determine  : 
Provided  always  that  the  said  A.  may  terminate  the  said  engage- 
ment at  any  time  on  paying  to  the  said  B.  in  lieu  of  such  notice  as 
aforesaid,  six  calendar  months'  salary  in  advance  [with  a  further 
sum  in  lieu  of  such  percentage  as  aforesaid,  for  such  six  months, 
equal  to  one-half  of  the  amount  which  became  payable  by  way  of 
percentage  for  the  then  last  preceding  twelve  months,  for  which 
accounts  shall  have  been  made  up  and  an  account  thereof  verified 
as  aforesaid]. 

9.  If  the  said  B.  shall  at  any  time  wilfully  neglect  or  refuse,  or 
from  illness  or  any  other  cause,  become  or  be  unable  to  perform 
any  of  the  duties  devolving  upon  him  under  his  engagement,  it 
shall  be  lawful  for  the  said  A.  to  suspend  the  salary  [and  the 
further  sum  by  way  of  percentage]  of  the  said  B.  during  such 
neglect,  refusal,  illness,  or  inability  as  aforesaid  :  And  further,  it 

1  This  agreement  would  not  create  a  partnership  even  as  the  law  stood 
before  BoviU's  Act,  28  &  29  Vict.  c.  86,  s.  2,  which  nas  been  repealed,  but, 
in  ett'ect,  re-enacted  by  the  Partnership  Act,  1890,  53  &  54  Vict.  c.  39,  s.  2 
(3).  As  to  sharing  gross  returns,  see  s.  2  (2).  Even  an  agreement  to  share 
profits  and  losses  did  not  necessarily  constitute  a  partnership,  if  on  the 
whole  agreement  it  appeared  that  the  person  so  sharing  was  not  intended 
to  be  a  partner,  but  only  an  employee  or  servant :  Walker  v.  Hirsch,  27 
Ch.  D.  460.  As  to  an  agreement  to  share  profits  creating  a  partnership, 
see,  before  the  late  Act,  Badeley  v.  Consolidated  Bank,  38  Ch.  D.  238 ; 
Lindley  on  Partnership,  pp.  23-76  ;  and  after  the  Act,  Davis  v.  Davis. 
[1894]  1  Ch.  393. 
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shall  be  lawful  for  the  said  A.  in  the  event  of  such  refusal  or  neglect 
of  the  said  B.  or  his  becoming  incapacitated  by  illness  or  otherwise, 
immediately  to  terminate  the  engagement  of  the  said  B.  without 
giving  any  such  notice,  or  making  such  payment  in  advance  as  is 
provided  for  in  clause  8. 

[10.  The  said  A.  shall  pay  the  boat  and  railway  fares,  hotel  and 
other  expenses  of  the  journey  of  the  said  B,  on  his  return  to  England 
in  any  of  the  following  events — 

First.  If  the  said  A.  shall  terminate  the  engagement  of  the  said 
R  by  notice  pursuant  to  the  8th  clause,  and  the  said  B.  shall  start 
on  bis  journey  to  England  within  three  calendar  months  from  the 
expiration  of  such  notice. 
ortacMv  Second.  If  the  said  A.  shall  terminate  the  engagement  of  the 

said  B.,  pursuant  to  the  9th  clause,  in  consequence  of  the  illness  of 
the  said  B.,  and  such  illness  shall  not  have  been  occasioned  by  the 
fault  of  the  said  B.,  and  the  said  B.  shall  start  on  his  journey  to 
England  within  three  calendar  months  from  such  termination  of  his 
engagement,  or  so  soon  afterwards  as  he  shall  be  able  to  journey 
with  safety. 
SiLSL.  Third.  If  the  engagement  of  the  said  B.  shall  continue  until  the 
■ML         expiration  of  the  said  term  of  years,  and  he  shall  always  con- 

duct himself  properly  in  the  performance  of  his  duties,  and  shall 
start  on  his  journey  to  England  within  three  calendar  months  from 
the  expiration  of  the  said  term  of  years.] 

olpSSSt^  [11-  In  case  the  engagement  of  the  said  B.  shall  at  any  time, 
MMMii'.  within  two  years  from  the  date  of  this  agreement,  be  terminated 
by  notice  given  by  the  said  B.  pursuant  to  the  8th  clause,  or  be 
terminated  from  any  cause  other  than  the  illness  of  the  said  B., 
pursuant  to  the  9th  clause,  he,  the  said  B.,  shall  thereupon  immedi- 
ately repay  to  the  said  A.  the  sum  paid  by  the  said  A.  pursuant  to 
the  2nd  clause.  Such  sum  may  be  recovered  by  the  said  A.  as  a 
debt  due  from  the  said  B.,  in  an  action  or  otherwise  in  any  Court 
of  competent  jurisdiction  [in  England  or  India].  Provided  that 
this  clause  shall  not  prejudice  or  aflfect  any  other  claim  or  remedy 
of  the  said  A.  against  the  said  B.  for  breach  of  contract.] 

[12.  The  said  B.  shall,  at  his  own  expense,  find  and  provide  two 
re8|K)nsible  sureties  to  the  amount  of  £  each  or  the  guarantee 

of  a  resiwnsible  company  to  the  amount  of  £  for  his  good 

conduct,  and  for  the  due  performance  by  him  of  this  agreement.! 
In  witness,  &c.  ' 

IH.  AOHEEMENT  between  a  Manufacturer  and  a  Traveller, 

with  Provision  for  an  ultimate  PaHnei-ship. 

PARTIES,  A.,  of,  &c.,  manufacturer  (hereinafter  called   the 

•mplojrer)    1  ;  B.,  of,  <fec.,  commercial  traveller  (hereinafter  called 

the  traveller),  2.    WHEREBY  IT  IS   MUTUALLY  AGREED 

as  follows:— 

.— '  -      ,      ^'J^^  traveller  shall  enter  into  the  service  of  the  employer  as 
gjujr^    traveller  for  him  in  the  business  of  a  manufacturer,  carried 

oo  i»y  hm  at  aforesaid,  for  the  period  of  years  from 
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Traveller 
to  devote 
whole 
time.2 


To  keep 
accounts. 


Salary. 


Coromis- 


Payment 
of  commis- 
sion. 

Travellinfl; 
expenses.^ 


Letters  and 
correspond- 
ence. 


the  day  of  19     j^  subject  to  the  general  control  of 

the  employer. 

2.  The  traveller  shall  serve  the  employer  diligently  and  accord- 
ing to  his  best  abilities  in  all  respects,  and  shall  devote  the  whole  of 
his  time,  attention,  and  energies  to  the  performance  of  his  duties  as 
such  traveller,  and  shall  not,  either  directly  or  indirectly,  alone  or 
in  partnership,  be  connected  with  or  concerned  in  any  other  business 
or  pursuit  whatsoever,  during  the  said  term  of  years. 

3.  The  traveller  shall,  subject  to  the  control  of  the  employer, 
keep  proper  books  of  account,  and  make  due  and  correct  entries  of 
the  price  of  all  goods  sold,  and  of  all  transactions  and  dealings  of 
and  in  relation  to  the  said  business,  and  shall  serve  the  employer 
diligently  and  according  to  his  best  abilities  in  all  respects. 

4.  The  fixed  salary  of  the  traveller  shall  be  the  sum  of  £ 

per  week  for  the  first  year,  payable  by  the  employer  weekly  from 
the  commencement  of  the  said  service  on  the  day  of  , 

and  on  every  succeeding  Saturday,  and  £*  per  week  for  the 

second  year,  and  £  per  week  for  the  third  year,  payable 

weekly  in  like  manner,  from  the  commencement  of  such  respective 
years. 

[5.  Add  clause  giving  traveller  a  percentage  on  gross  returns.  See 
Clause  4,  Precedent  II.,  saying,  "  of  the  said  business  in  London  and 
the  suburbs,  including  therein  a  circuit  of  miles'  radius 

measured  from  the  General  Post  Office,  St.  Martin's-le-Grand,"  or 
othei-wise  as  the  case  may  be."] 

[6.  Annual  Accounts,  see  Precedent  II.,  Clause  5.] 

7.  The  reasonable  travelling  expenses  and  hotel  bills  of  the 
traveller  incurred  in  connection  with  the  business  of  the  employer 
shall  be  paid  by  the  employer  [borne  by  the  said  parties  in  equal 
moieties],  and  the  employer  shall  from  week  to  week  pay  to  the 
traveller  [one  half  of]  the  said  travelling  expenses  and  hotel  bills 
in  addition  to  his  fixed  salary.  The  employer  shall  provide  a  horse 
and  carriage  for  the  use  of  the  traveller,  and  in  the  event  of  any 
damage  thereto,  the  loss  shall  be  borne  by  the  parties  hereto 
equally. 

8.  The  traveller  shall  deliver  over  to  the  employer  all  letters 
and  correspondence  in  any  manner  relating  to  the  business  of  the 
employer  immediately  upon  the  receipt  thereof,  and  shall  use  his 
utmost  influence  to  induce  customers  and  others  to  address  directly 
to  the  employer  all  correspondence  relating  to  the  said  business. 


^  The  engagement  of  the  traveller  for  a  fixed  term  does  not  imply  an 
aCTeement  that  the  business  itself  shall  continue  for  that  term  {Rhodes  v. 
iorwood,  1  App.  Ca.  256).  The  term  should  commence  from  the  first  day 
of  the  business  year. 

2  This  provision  cannot  be  enforced  by  injunction  if  the  agreement 
comes  to  an  end  (Ehrman  v.  Bartholomew,  [1898]  1  Ch.  671.  But  see  Wm. 
Robinsm  ct-  Co.  v.  Heuer,  [1898]  2  Ch.  451). 

3  As  to  richt  of  the  traveller  to  commission  on  orders  received  after 
his  dismissal  from  customers  introduced  by  him,  see  Kelly  v.  Croft,  1898, 
14  T.  L.  R.  348,  543,  and  the  cases  there  cited. 

*  Another  plan  is  to  agree  the  travelling  and  other  expensoB  at  a  fixed 
sum  payable  weekly. 
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9  The  traveller  shall  not  Uke  or  accept  any  orders  for,  or  sell 
or  offer  to  sell  goods  at  prices  less  than  those  appearing  in  the 
[published]   liste  of   the  employer  without  the   sanction   of   the 

employer  ^^^  ^^  ^^^  absence  of  the  traveller  from  the  service  of 
the  employer  owing  to  sickness  or  other  unavoidable  cause  during 
— ^        a  continuous  period  of  more  than  days,  the  employer  may, 

if  be  think  tit,  appoint  a  substitute  for  the  traveller  and  may 
remunerate  him  out  of  the  salary  [and  share  of  profits]  hereby 
provided  for  the  traveller. 
rmmMp        11.  At  the  expiration  of  the  said  period  of  years,  the 

U^^    employer  shall  take  the  traveller  into  partnership  with  him  in  his 
said  business,  for  the  term  of  years  from  such  expiration 

if  both  parties  shall  so  long  live,  and  give  him  one  equal  fourth 
share  of  the  net  gains  and  profits  of  the  said  business  during  the 
first  years  of  such  term,  and  one  equal  third  share  during 

the  residue  thereof,  the  employer  providing  the  requisite  capital  for 
carrying  on  the  said  business,  and  a  proper  deed  of  partnership  shall 
be  entered  into  between  the  said  parties,  any  question  as  to  the 
terms  whereof  shall  be  settled  by  arbitration  under  the  clause 
hereinafter  contained.] 

Add  jrrmsims,  if  intended,  for  terminating  agreement.     See  above, 
Precedent  II.,  Clause  8. 

IVlastcr  (of  a  Ship).— See  Shipmaster. 

Master  of  Reports  and  Entries. — An  officer  who  had 

a  department  in  the  Keports  Office  of  the  old  Court  of  Chancery,  and 
with  whom  were  filed  reports,  decrees,  orders,  and  other  proceedings 
of  the  Court.  An  account  was  also  kept  by  him  of  funds  belonging 
to  suitors.  The  office  was  abolished  in  1855  (18&  19  Vict.  c.  134),  and 
the  Clerks  of  the  Records  and  Writs,  who  were  placed  in  control  of  the 
Beports  Office,  afterwards  performed  the  duties  of  the  Master  of  Eeports 
ana  Entries  until  the  Reports  Office  was  amalgamated  with  the  Central 
Office  of  the  Supreme  Court  (Judicature  (Officers)  Act,  1879,  42  &  43 
Vict  c,  78). 

[Auth&rity. — Grant,  Chancery  Practice,  p.  31.] 

Master  of  the  Faculties.— The  Master  of  the  Faculties 
is  the  chief  officer  of  the  Archbishop  of  Canterbury  in  his  Court  of  the 
Faculties — which,  however,  "holdeth  no  plea  of  controversie "  (Coke, 
Iiut.  iv.  p.  337) — its  function  being  the  grant  of  licences,  faculties,  dis- 
penattions,  etc,  as  provided  by  the  Statute  25  Hen.  viii.  c.  21,  s.  4, 
whereby  authority  was  given  to  the  archbishop  and  his  successors  to 
grant  such  licences,  etc.,  by  himself,  or  his  sufficient  and  substantial 
oommiHanr  or  deputy  "  for  any  such  cause  or  matter  whereof  "  there- 
lofofe  toon  licences,  etc.,  had  been  "  accustomed  to  be  had  at  the  See  of 
Koo^or  by  authority  thereof."  The  most  important  exercise  of  these 
powert  now  is  in  regard  to  the  appointment  of  notaries  and  the  granting 
of  iPSciAl  licences  of  marriage. 

The  holdoni  of  the  office  down  to  the  passing  of  the  Public  Worship 
BaguUUon  Act,  1874  (37  &  38  Vict.  c.  85),  were  usually  the  Deans  of 
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the  Arches  Court ;  but  by  that  Act  (s.  7)  it  was  provided  that  when- 
ever a  vacancy  should  occur  in  the  office  of  Master  of  the  Faculties 
to  the  Archbishop  of  Canterbury,  the  judge  of  the  Provincial  Courts 
of  Canterbury  and  York,  created  under  that  Act,  should  become  ex 
officio  Master  of  the  Faculties ;  and  this  union  of  the  officers  has  since 
taken  place. 

See  Faculty  ;  Licence  (Marriage)  ;  Notary  Public. 

{^Authorities. — Phillimore,  Eccl.  Law,  2nd  ed.,  vol.  ii.  p.  945 ;  Cripps, 
Church  and  Clergy,  6th  ed.,  p.  626.] 

Master  of  the  Horse. — The  department  of  the  Master  of 
the  Horse  is  one  of  those  constituting  the  Sovereign's  household,  and 
the  Master  is  a  political  officer,  changing  with  the  changes  of  Govern- 
ment. He  is  third  in  rank  at  Court  after  the  Lord  Steward  (^.^'.)  and 
Lord  Chamberlain  {g.v.),  and  is  always  one  of  the  greater  nobility.  He 
has  the  Eoyal  stables,  stud,  and  kennels,  etc.,  under  his  management 
and  care,  and  the  administration  of  the  revenue  granted  for  his  depart- 
ment. On  occasions  of  State  and  Eoyal  processions  he  is  in  immediate 
attendance  on  the  Sovereign,  and  may  ride  in  the  same  carriage.  The 
actual  management  of  the  Eoyal  stables  and  stud  is  in  the  hands  of 
the  Crown  equerry  and  secretary  to  the  Master  of  the  Horse,  who 
is  a  permanent  official.  The  department  of  the  Master  of  the  Buck- 
hounds  was,  until  the  recent  abolition  of  the  office,  whose  holder  went 
out  with  the  Ministry — under  the  control  of  the  Master  of  the  Horse, 
as  is  now  the  Hereditary  Grand  Falconer's  Department.  There  are 
seven  regular  equerries,  as  well  as  extra  and  honorary  equerries,  all 
l:)eing  officers  of  the  army.  One  of  them  is  always  in  attendance  on  the 
Sovereign,  and  rides  at  the  side  of  the  Eoyal  carriage. 

The  Clerk  Marshal  and  Chief  Equerry  has  charge  of  the  accounts 
before  they  are  submitted  to  the  Board  of  Green  Cloth  ($'.2^.).  He  is  a 
permanent  official,  being  on  the  staff  of  the  Eoyal  Household. 

[AiUhorities. — Book  of  Dignities,  p.  301 ;  art.  "  Eoyal  Household," 
Encyd.  Brit. ;  Anson,  Law  and  Ciistom  of  the  Constitution,  3rd  ed.,  Pt.  ii. 
p.  143.] 

lYIaster  of  the  Rolls.— The  Master  of  the  Eolls,  who  is  now 
one  of  the  judges  of  the  Court  of  Appeal,  and  the  third  in  rank  of  the 
great  legal  officers  of  the  Crown,  was  originally  an  officer  of  the  Court 
of  Chancery.  By  the  Public  Eecord  Act,  1  &  2  Vict.  c.  94,  or  by  a 
warrant  in  pursuance  thereof,  and  subsequently  by  an  Order  in  Council 
of  1852,  all  the  records  belonging  to  the  Sovereign  were  placed  under 
his  charge  and  superintendence.     (See  Eecords.) 

His  title  of  Custos  Eotulorum,  Keeper  of  the  Eolls,  Clerk  of  the 
Eolls  of  the  Chancery,  or  Master  of  the  Eolls,  by  which  he  is  variously 
named  in  the  earlier  documents,  was  derived  from  his  office  as  Keeper 
of  the  Eecords  or  Eolls  of  the  Chancery,  and  he  appears  also  to  have 
been  frequently  styled  the  King's  Vice-Chancellor  of  England.  He  was 
the  highest  in  rank  of  the  Masters  in  Chancery  (see  Masters  of  the 
Supreme  Court),  and  the  Chancellor's  principal  subordinate.  His  office 
is  as  old  as  the  Court  itself,  and  he  was  appointed  by  the  Crown  by 
patent  for  life,  and  sworn  before  the  King  himself  in  Council,  or  in  the 
presence  of  Lords  of  the  Council.  He  was  also  one  of  the  General 
Conservators  of  the  Peace  by  his  office.  At  the  King's  coronation  he 
had  anciently  the  right,  which  he  still  retains,  of  being  placed  amongst 
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the  judges,  and  between  the  two  chief  of  them ;  and  by  a  decree  of  the 
tenth  year  of  James  i.,  which  may  be  reckoned  as  a  supplement  or 
appendix  to  the  Statute  of  Precedence  of  31  Hen.  viii.,  he  ranks,  along 
with  other  of  the  judges,  before  the  younger  sons  of  viscounts  and  barons, 

and  before  all  baronets.  .  ^      •    .v,    n      ^    .^  ni. 

From  the  earliest  times  he  sat  as  a  judge  m  the  Court  of  Chancery 
exercising  jurisdiction  both  on  the  Common  Law  and  the  Equity  side. 
Whether  he  thus  sat  exercising  an  original  jurisdiction  by  virtue  of  his 
office,  or  whether  he  only  sat  by  virtue  of  commissions,  or  by  delegation 
froin'the  Chancellor  authorising  him  to  hear  causes  and  make  orders, 
gave  rise  to  much  controversy  until  the  passing  of  the  Act,  3  Geo.  ii. 
c  30,  in  1730,  for  settling  the  authority  of  the  Master  of  the  Rolls.  In 
reply  to  attacks  upon  the  extent  of  his  jurisdiction,  and  charges  against 
Jekyll,  M.R,  that  he  had  usurped  powers,  and  assumed  to  act  alone  in 
cases  where  he  was  not  entitled  to  act  without  joining  with  him  other 
Masters,  several  books  were  written,  one  of  which.  Discourse  on  the  Judicial 
Auihority  of  the  Master  of  the  Bolls,  published  anonymously  in  1728, 
was  written  by  the  Attorney-General  Yorke,  afterwards  Lord  Chancellor 
Hardwicke,  although  at  the  time  it  was  ascribed  to  Jekyll,  M.R.  Lord 
Hardwicke  contended  that  the  Master  of  the  Rolls  was  by  virtue  of  his 
office  a  judge  of  the  Court  of  Chancery,  but  in  subordination  to  the 
Chancellor,  both  on  the  Common  Law  side  and  the  Chancery  side,  his 
jurisdiction  l)eing  exercised  in  the  stead  and  in  aid  of  the  Chancellor. 
Whatever  might  be  the  doubts  as  to  the  source  of  his  authority,  he  had 
become  a  regular  judge  of  the  Chancery,  sitting  to  hear  causes,  and  giving 
orders  in  the  absence  of  the  Lord  Chancellor,  by  the  reign  of  Henry  vin. 
As  such,  when  sitting  at  the  Rolls  Chapel  or  in  the  Court  in  Rolls  Yard, 
his  decrees  were  subject  to  appeal  to  the  Lord  Chancellor.  But  he  also 
sat  as  locum  ienetis  for  the  Chancellor  in  the  Chancery  Court,  either  at 
Westminster  or  at  Lincoln's  Inn ;  and  then  his  acts  were  of  equal  force 
with  those  of  the  Chancellor.  In  his  former  capacity  he  did  not  hear 
cases  in  lunacy  and  bankruptcy;  and  it  was  not  until  1833  that  by  the 
Court  of  Chancery  Act,  3  &  4  Will.  iv.  c.  94,  he  was  enabled  to  hear 
demurrers,  pleas,  and  motions  filed  in  causes  set  down  for  hearing  before 
him.  The  Act  of  3  Geo.  ii.  c.  30  had  made  no  difference  in  this  respect. 
It  merely  enacted  that  all  orders  and  decrees  made  by  the  Master  of  the 
Rolls,  except  those  only  which,  according  to  the  course  of  Chancery, 
ouffht  only  to  be  made  by  the  Lord  Chancellor,  should  be  deemed  valid 
orders  and  decrees  of  the  Court  of  Chancery,  subject  to  appeal  to  the 
Lord  Chancellor,  and  so  that  they  should  not  be  enrolled  till  the  same 
should  be  signed  by  the  Lord  Chancellor.  It  was  not  until  Lord 
Eldon's  retirement  in  1827  that  the  Master  of  the  Rolls,  who  had 
always  acted  on  the  theory  that  he  was  the  deputy  of  the' Chancellor, 
and  therefore  never  sat  when  the  Chancellor  was  sitting,  ceased  to  sit 
only  in  the  evenings  (usually  from  6  to  10),  and  began  to  hold  his  Court 
in  the  morning. 

At  the  beginning  of  the  reign  of  Queen  Victoria  a  salary  of  £7000 
was  paid  to  the  Master  of  the  Rolls  in  lieu  of  all  fees ;  but  by  14  &  15 
Vict  c  83,  s.  18,  it  was  reduced  to  £6000  per  annum. 

In  other  respects  the  office  remained  as  above  described  until  the 
Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  when  the  Master  of  the  Rolls 
became  a  judge  of  the  High  Court  of  Justice.  And  by  sec.  5  it  was 
«a^  tliat  all  \)em>m  to  be  thereafter  appointed  to  fill  the  places 
Of  »•  Lord  Clnef  Justice  of  England,  the  Master  of  the  Rolls,  and  their 
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successors  respectively  should  continue  to  be  appointed  to  the  same 
respective  offices,  with  the  same  precedence,  and  by  the  same  respective 
titles,  and  in  the  same  manner  respectively  as  theretofore.  Section  16  (1) 
provided  that  there  should  be  transferred  to  and  vested  in  the  High 
Court  the  jurisdiction  of  the  Court  of  Chancery,  as  a  common  law  Court 
as  well  as  a  Court  of  equity,  including  the  jurisdiction  of  the  Master 
of  the  Kolls  as  a  judge  or  Master  of  the  Court  of  Chancery,  and  any 
jurisdiction  exercised  by  him  in  relation  to  the  Court  of  Chancery  as 
a  common  law  Court.  Among  these  jurisdictions  was  that  relating  to 
patents.  In  old  times  the  Master  of  the  Eolls  had  authority  over  all 
the  officers  whose  duty  it  was  to  prepare,  examine,  and  preserve  the 
records  of  the  Court  of  Chancery;  and  it  was  from  this  Court  that 
the  patent  was  issued.  But  though  he  had  jurisdiction  to  order  such 
alterations  or  amendments  in  the  rolls  as  might  be  necessary  to  make 
them  correct  records,  and  though  he  had  the  custody  of  all  the  records 
except  the  patent  itself,  he  had  no  other  jurisdiction  over  patents.  By 
the  Patent  Act  of  1852,  15  &  16  Vict.  c.  83,  the  Master  of  the  Kolls  was 
given  the  sole  jurisdiction  in  Chancery  over  the  Patent  Register,  and 
this  jurisdiction  so  passed  under  the  last-mentioned  section  to  the  High 
Court.  The  powers  and  duties  of  the  Master  of  the  Rolls  in  relation  to 
solicitors  {q-v.)  exercised  by  him  formerly  in  the  Petty  Bag  Office  accord- 
ing to  the  course  of  the  common  law,  were  also  preserved  by  sec.  12  of 
the  Judicature  Act,  1883;  and  the  Solicitors  Act,  1888,  51  &  52  Vict. 
c.  65,  which  transferred  the  custody  of  the  Roll  of  Solicitors  to  the 
Incorporated  Law  Society,  provided  (s.  5)  that  the  Master  of  the  Rolls 
should  continue  to  have  and  exercise  all  the  powers  and  jurisdictions 
with  regard  to  all  matters  formerly  done  in  the  Petty  Bag  Office  as 
if  the  Act  had  not  been  passed.  By  sec.  17  of  the  Judicature  Act,  1873, 
it  was  provided  that  the  jurisdiction  of  the  Master  of  the  Rolls  in 
relation  to  records  should  not  be  transferred  to  the  High  Court. 

The  Judicature  Act,  1875,  constituted  the  Master  of  the  Rolls  an 
ex  officio  judge  of  the  Court  of  Appeal.  By  that  of  1881  he  ceased 
to  be  a  judge  of  the  High  Court,  and  became  a  judge  of  the  Court  of 
Appeal  solely.  The  then  Master  of  the  Rolls  was  not  to  be  required 
to  act  under  any  commission  of  assize,  etc.  The  effect  of  this  Act  (s.  2), 
with  the  alteration  made  by  the  Statute  Law  Revision  Act,  1894,  57 
&  58  Vict.  0.  56,  is  to  impose  upon  every  Master  thereafter  appointed 
the  obligation  to  go  on  circuit,  etc. ;  in  practice,  however,  the  Master 
of  the  Rolls  never  goes  on  circuit  (see  the  Treasury  Minute  of  June  18, 
1884,  printed  in  Law  Journal  of  June  28,  1884,  which  sets  out  a 
modification  of  circuit  arrangements,  by  which  the  judges  of  the  Court 
of  Appeal,  and  of  the  Chancery  and  Probate,  Divorce  and  Admiralty 
Divisions,  are  relieved  from  circuit  business). 

See  Appeals;  Chancellor;  Chancery  Division;  Masters  of  the 
Supreme  Court;  Petty  Bag  Office;  Record  Office;  Solicitor. 

[Authorities. — Lord  Hardwicke,  Office  of  the  Master  of  the  Bolls ;  Coke, 
Institutes,  pi.  iv.  p.  95 ;  Lec/al  Judicature  in  Chancery  ;  Comyns,  Digest ; 
Smith's  Chancery  Practice,  1845 ;  Hayne's  Outlines  of  Equity ;  Pollock 
and  Maitland,  History  of  English  Law ;  Kerly,  History  of  Equity.'] 

Master  of  the  Temple.— The  Master  of  the  Temple  was 
originally  the  superior  of  the  Order  of  Knights  Templars,  one  of  the 
most  powerful  and  splendid  of  all  the  heads  of  the  great  monastic 
bodies  of  the  Middle    Ages.     The  Order  was  dissolved  in  1307,  and 
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ito  property,  on  which  the  Inner  and  Middle  Temple  now  stand,  was 
crantX  after  an  interval  of  private  ownership,  to  the  Knights 
fioepitallers.  to  whom  the  Inns  became  tenants  (see  Inns  of  Court). 
Udoii  the  property  was  the  old  Church  of  the  Templars— now  known 
as  the  Temple  Church;  and  after  the  Hospitallers  had  been  put  into 
iioesession  tlie  prior  and  chapter  of  that  Order  appointed  the  priest 
of  the  churcli  with  the  old  title  of  custos;  and  this  priest  had  his  diet 
in  one  or  other  of  the  halls  of  the  two  law  societies,  in  the  same  way  as 
the  custodian  priest  of  the  Templars  formerly  had  his  diet  m  the  hall 
of  the  Templars.  He  took  his  ofhce,  as  did  also  two  chaplains,  under  the 
authority  of  the  prior  and  chapter,  and  without  admission,  institution, 

The  Temjilars  had  been  exempted  by  a  Papal  Bull  from  episcopal 
jurisdiction,  and  the  Temple  Church  has  always  so  remained.  In  the 
Act  32  Hen.  viii.,  which  dissolved  the  Order  of  the  Hospital  of  St.  John 
(the  Knights  Hospitallers),  the  custos  was  styled,  quite  incorrectly,  the 
•*  Master  of  the  Temple,"  but  since  then,  in  all  the  letters  patent  by 
which  he  has  been  appointed,  this  style  has  been  continued.  Upon 
appointment  by  the  Crown  he  takes  his  place  without  admission, 
institution,  or  induction,  as  in  ancient  times. 

The  Crown  reserved  to  itself  the  right  of  nomination,  but  did  not  set 
apart  any  revenues  of  the  confiscated  property  for  the  support  of  the 
Piaster.  Upon  the  grant  of  the  lease  from  James  i.,  under  which  the 
two  Houses  now  hold  their  property,  he  reserved  to  the  Crown  the  nomi- 
nation and  free  disposition  of  the  Master,  or  Keeper,  of  the  House  and 
Church  of  the  Temple,  when  vacant.  (A  copy  of  these  letters  patent  is 
contained  in  vol.  ii.  of  Inner  Temple  Records.)  The  two  societies  were 
to  pay  the  Master  in  equal  portions  the  annuity  of  £17,  6s.  8d.  for 
ever,  over  and  above  £20  yearly  to  be  paid  by  the  Crown ;  and  they 
were  to  set  apart  a  convenient  mansion  and  house  near  the  church  for 
the  Master  for  his  residence  and  habitation,  it  being  to  be  maintained  by 
him.  His  official  residence,  the  Master's  house,  has  been  so  provided  by 
the  Benchers.  The  Crown  now  pays  £25  towards  the  salary,  and  the 
rest  is  paid  by  the  Benchers  of  the  two  Inns  in  equal  proportions. 

The  Master  is  expected  to  preach  thirteen  sermons  in  the  year 
himself,  and  he  is  responsible  for  all  the  morning  sermons  when  the 
church  is  open,  either  by  appointing  an  assistant  preacher,  or  by 
securing  the  services  of  a  deputy. 

See  Inns  of  Court. 

[AuthorUies. — Addison,  The  Knights  Templars  and  Temple  Church ; 
Baylis,  The  Temple  Church.] 

Masters  In  Lunacy.— See  Lunacy. 

Masters  of  the  Supreme  Court The  officers  of  the 

Court  who  l>ear  the  style  and  title  of  "Masters  of  the  Supreme  Court," 
are  thime  wlio  in  tlie  King's  Bench  Division  occupy  the  positions 
formerly  held  by  the  Masters  of  the  Supreme  Courts  of  Common  Law 
at  WemimnsUir,  whilst  in  the  Chancery  Division  the  Masters  discharge 
prociBely  the  winio  duties  iis  were  until  recently  performed  by  the  chief 
clcrkB  to  the  several  judges  of  that  Division. 

A.  King's  Bench  Division. 
Origin  of  Juru(ltction.^T:hG  oftice  of  Master  of  the  Courts  of  King's 
Bench,  Comiiu.i,  Pleas,  and  Exchequer  was  created  in  the  year  1837. 
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By  sec.  3  of  the  Superior  Courts  (Officers)  Act,  1837,  7  Will.  iv.  and 
1  Vict.  c.  30,  it  was  provided  that  there  should  be  in  each  of  such  Courts, 
to  conduct  the  civil  business  thereof,  live  principal  officers,  and  no  more, 
to  be  called  respectively  the  Masters  of  each  of  the  said  Courts.  The 
appointment  on  any  vacancy  occurring  was  vested  in  the  Lord  Chief 
Justice  or  Lord  Chief  Baron  of  the  Court  in  which  such  vacancy  should 
occur,  the  persons  qualified  being  barristers,  pleaders,  or  attorneys  of  not 
less  than  five  years'  standing  (s.  10). 

By  the  Judges  Chambers  (Despatch  of  Business)  Act,  1867,  30  &  31 
Vict.  c.  68,  s.  1,  it  was  enacted  that  a  majority  of  the  judges  of  the 
Superior  Courts  of  Common  Law  at  Westminster,  such  majority  to 
include  the  two  Chief  Justices,  or  one  of  the  Chief  Justices  and  the 
Chief  Baron,  might  from  time  to  time  make  and  publish  general  rules 
for  empowering  the  Masters  to  transact  any  such  business  and  to 
exercise  any  such  authority  and  jurisdiction  in  respect  of  the  same  as 
by  statute  or  by  the  rules  and  practice  of  the  Court  were  transacted  or 
exercised  by  a  judge  sitting  at  chambers,  and  as  should  be  specified  in 
any  such  rule,  except  in  respect  of  matters  relating  to  the  liberty  of 
the  subject. 

In  accordance  with  the  above  provision  by  the  Regulse  Generales  of 
Michaelmas  Term,  1867,  directions  were  given  as  to  the  business  to  be 
disposed  of  by  the  Masters,  the  short  effect  of  such  rules  being  that  the 
Masters  were  empowered  to  transact  all  business  which  any  judge  of  the 
common  law  Courts  sitting  at  chambers  could  transact,  with  certain 
specified  exceptions. 

By  sec.  77  of  the  Judicature  Act,  1873,  36  &  37  Vict.  c.  36,  the 
Masters  were  attached  to  the  Supreme  Court,  their  duties  being  regulated 
by  Order  54  of  the  Rules  of  the  Supreme  Court,  1875. 

EstaUishment  of  Central  Office. — Under  the  provisions  of  the  Judi- 
<jature  (Officers)  Act,  1879,  42  &  43  Vict.  c.  78,  the  Central  Office  of  the 
Supreme  Court  of  Judicature  was  established,  and  various  offices, 
including  those  of  the  Masters  and  Associates  of  the  King's  Bench, 
Common  Pleas,  and  Exchequer  Divisions,  the  Crown  Office,  King's 
Remembrancer's  Office,  and  Office  of  Registrar  of  Certificates  of  Acknow- 
ledgment of  Deeds  of  Married  Women,  were  concentrated  in  and 
amalgamated  with  the  Central  Office.  Such  Central  Office  was  placed 
under  the  control  and  superintendence  of  officers  who  were  to  bear 
the  title  of  "  Masters  of  the  Supreme  Court."  The  first  Masters  were 
the  following : — 

The  existing  Masters  of  the  King's  Bench,  Common  Pleas,  and 
Exchequer  Divisions. 

The  existing  Queen's  Coroner  and  Attorney. 

The  existing  Master  of  the  Crown  Offices. 

The  existing  record  and  writ  clerks. 

The  existing  Associates  in  the  Queen's  Bench,  Common  Pleas,  and 
Exchequer  Divisions. 

The  patronage  which,  by  sec.  9  (1)  was  vested  in  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer  by  rotation, 
is  now  by  virtue  of  sec.  19  of  the  Judicature  Act,  1884,  47  &  48  Vict, 
•c.  61,  vested  in  the  Lord  Chancellor,  the  Lord  Chief  Justice  of  England, 
and  the  Master  of  the  Rolls  in  rotation,  or  in  such  order  or  manner  as 
they  by  agreement  amongst  themselves  may  determine. 

A  person  is  not  qualified  to  be  appointed  a  Master  of  the  Supreme 
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Court  unless  he  is  or  has  been  a  practising  barrister  or  solicitor  of  five 
years'  standing,  or  has  practised  for  five  years  as  a  special  pleader  or  as 
i^ial  pleader  and  barrister  (Supreme  Court  of  Judicature  (Officers) 
Act  1879,  42  &  43  Vict  c.  78,  s.  10).  r.      .  i  qqq    •.  • 

Bv  Order  60,  r.  3,  of  the  Rules  of  the  Supreme  Court  1883,  it  is 
provided  timt  the  office  of  Master  of  the  Supreme  Court  shall  be  deemed 
to  be  substituted  for  the  several  offices  specified  m  the  first  part  of  the 
first  schedule  to  the  Supreme  Court  of  Judicature  (Officers)  Act,  1879 ; 
and  all  enactments  and  documents  referring  to  any  of  those  offices  or 
to  any  of  the  persons  holding  them  shall,  unless  the  context  otherwise 
requires,  be  construed  and  have  effect  accordingly.         ,  . 

Jurisdiction  under  Rules  of  the  Supreme  Court— ThQ  jurisdiction  of 
the  Masters  in  the  King's  Bench  Division  is  regulated  by  the  provisions 
of  Order  54.  By  rule  12  it  is  provided  that  a  Master  may  transact  all 
such  business  and  exercise  all  such  authority  and  jurisdiction  in  respect 
of  the  same,  as  under  the  Judicature  Act  or  Rules  may  be  transacted  or 
exercised  by  a  judge  at  chambers,  except  in  respect  of  certain  specified 
proceedings  and  matters.     The  exceptions  are  as  follows  :— 

(o)  All  matters  relating  to  criminal  proceedings  or  to  the  liberty  of 
the  subject; 

(h)  Granting  leave  for  service  out  of  the  jurisdiction  of  a  writ,  or 
notice  of  a  writ  of  summons; 

(c)  The  removal  of  actions  from  one  Division  or  judge  to  another 
Division  or  judge; 

(d)  The  settlement  of  issues,  except  by  consent ; 

(e)  Appeals  from  district  registrars ; 
(/)  Prohibitions; 

(jf)  Injunctions  and  other  orders  under  subsec.  8  of  sec.  25  of  the 
Judicature  Act,  1873 ; 

(A)  Awarding  of  costs,  other  than  the  costs  of  or  relating  to  any 
proceeding  before  a  Master,  and  other  than  costs  which  by  the  rules,  or 
by  the  order  of  the  Court  or  a  judge,  he  is  authorised  to  award ; 

(t)  Reviewing  taxation  of  costs ; 

(k)  Orders  absolute  for  charging  stocks,  funds,  annuities,  or  share  of 
dividends,  or  annual  proceeds  thereof ; 

(/)  Acknowledgments  of  married  women,  or  applications  to  dispense 
with  the  concurrence  of  a  husband  in  a  disposition  by  a  married 
woman. 

The  effect  of  the  above  provision  is  well  illustrated  by  the  case  of 
In  re  Howell  Thomas,  [1893]  1  Q.  B.  670.  In  that  case  an  application 
was  made  under  sec.  8  of  the  Attorneys  and  Solicitors  Act,  1870,  33  & 
34  Vict  c.  28,  to  set  aside  an  agreement  between  a  solicitor  and  his  client 
■a  to  costs.  The  preliminary  objection  was  taken  that  the'Master  had 
no  iurisdiction  to  entertain  the  application,  and  that  it  could  only  be 
maoe  in  ojjen  Court  in  consequence  of  the  express  terms  of  the  section. 
The  MoHter  overruled  tlie  objection,  and  his  decision  was  affirmed  by  a 
judge  at  chambers,  and  afterwards  on  appeal  by  a  Divisional  Court.  It 
wai  pointed  out  by  Wills,  J.,  that  inasmuch  as  the  power  given  by  the 
Act  oould  be  exercised  by  a  single  judge,  the  general  jurisdiction  of  a 
•ingle  Juiigu  Uj  act  for  the  Court  was  preserved  by  sec.  39  of  the  Judi- 
oature  Act,  1873.  That  l)eing  so,  the  Master  had  power  to  make  the 
order.  Again,  in  Jn  re  Donisthorpe  and  the  Manchester,  Sheffield,  and 
Lineolnshire  lUy.  Co.,  [1897]  1  Q.  i^.  G71,  it  was  held  that  the  jurisdiction 
oonlerred  by  sec  41  of  the  Regulation  of  Railways  Act,  1868,  31  «fe  32. 
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Vict.  c.  119,  is  now  by  virtue  of  sec.  16  of  the  Judicature  Act,  1873, 
vested  in  the  judges  of  the  High  Court,  and  may  therefore  be  exercised 
by  a  Master.  Upon  the  same  principle  of  construction  it  was  held  that 
a  Master  has  jurisdiction  under  Order  58,  r.  16,  to  stay  execution  on  a 
judgment  pending  an  appeal  to  the  Court  of  Appeal  {Oppert  v.  Beaumont^ 
1887,  18  Q.  B.  D.  435). 

A  Master  may  exercise  all  the  jurisdiction  and  powers  conferred 
upon  the  Court  or  a  judge  by  the  Arbitration  Act,  1889  (Order  54, 
r.  12«). 

Masters  in  Chambers. — Six  Masters  are  selected  to  attend  as  Masters 
in  chambers  during  each  of  the  four  sittings  of  the  Court,  and  such  six 
blasters,  by  arrangement  amongst  themselves  before  the  first  day  of  each 
sittings,  select  three  of  their  number  to  sit  every  Monday,  Wednesday, 
and  Friday,  the  remaining  three  to  sit  on  Tuesdays,  Thursdays,  and 
Saturdays  throughout  the  sittings  (Order  54,  rr.  13,  14). 

Every  application  to  a  Master  at  chambers  must,  at  the  time  of 
hearing  (unless  any  other  Master's  name  has  already  been  marked 
thereon),  be  marked  by  such  Master  with  his  name,  and  the  cause  or 
matter  becomes  thereafter  assigned  to  such  Master  (Order  54,  rr.  17, 18). 

Every  action  in  the  King's  Bench  Division  not  proceeding  in  a  dis- 
■  trict  registry  is  assigned  to  one  of  the  Masters  of  the  Supreme  Court, 
and  all  documents  and  proceedings  therein  must  thereafter  be  marked 
with  the  name  of  the  same  Master,  and  every  application  or  proceeding 
therein  which  has  to  be  heard  or  dealt  with  by  a  Master,  including 
taxation  of  costs,  must  be  heard  and  dealt  with  by  such  Master  (Order  5, 
r.  6). 

Actions  assigned  to  the  Master  may  be  transferred  by  the  Lord  Chief 
Justice  of  England  to  any  other  Master  (Order  5,  r.  7). 

During  absence  from  illness  or  any  other  urgent  cause,  or  during 
a  vacancy  in  the  office  of  any  Master  to  whom  an  action  is  assigned, 
or  during  vacation,  any  other  Master  may  hear  and  dispose  of  any 
application  on  behalf  or  in  place  of  such  Master  (Order  5,  r.  8). 

A  Master  may  refer  any  matter  to  the  judge  (Order  54,  r.  20). 

Ajypeal  from  Master  to  Judge. — An  appeal  lies  from  any  order  or 
decision  of  a  Master  to  a  judge  at  chambers.  Such  appeal  is  either  by 
indorsement  in  the  summons  by  the  Master  at  the  request  of  any  party, 
or  by  notice  to  attend  before  the  judge  without  a  fresh  summons  within 
four  days  after  the  decision  complained  of,  or  such  further  time  as  may 
be  allowed  by  a  judge  or  Master  (Order  54,  r.  21). 

The  second  of  the  above  methods  is  the  most  usual ;  in  fact,  appeal 
by  indorsement  of  the  summons  by  the  Master  may  now  be  regarded  as 
obsolete.  A  notice  of  appeal  is  prepared  by  the  party  appealing,  entered 
in  the  judge's  list,  and  a  copy  served  on  the  other  side.  It  has  been 
held  that  the  appeal  is  not  in  time  unless  the  summons  is  made  return- 
able within  four  days  of  the  Master's  decision  {Bell  v.  North  Staffordshire 
Illy.  Co.,  1879,  4  Q.  B.  D.  205),  but  the  time  may  be  extended  where 
no  judge  is  sitting  within  the  four  days  (Gibbons  v.  London  Financial 
Association,  1879,  4  C.  P.  D.  263);  and  see  Burke  v.  JRooneij,  1879, 
4  C.  P.  D.  226,  which  decided  that  the  time  limited  by  a  Master  to  do 
a  particular  act  may  be  enlarged  by  a  judge. 

An  appeal  lies  to  a  judge  from  the  decision  of  a  Master  on  a  question 
of  costs,  for  a  Master  is  not  comprised  within  the  term  "  Court  or  a 
judge"  in  sec.  49  of  the  Judicature  Act,  1873  (Foster  v.  Edwards,  1879, 
48  L.  J.  C.  P.  767). 
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An  appeal  from  a  Master's  decision  is  no  stay  unless  so  ordered  by 
a  judge  or  Master  (Order  54,  r.  22).  ,    ,     ,^ 

Fradice  Masters.—li  is  the  special  duty  of  one  of  the  Masters  to  be 
present  at  and  control  the  business  of  the  Central  Office,  and  to  give 
the  neoeesary  directions  with  respect  to  questions  of  practice  and  pro- 
cedure relating  to  the  business  thereof.  For  this  purpose  the  Masters 
aie  required  to  select  five  of  their  number,  who  are  termed  "  Practice 
Mastere,"  to  discharge  the  duty  in  turn  according  to  a  rota  to  be  fixed 
by  themselves,  and  each  of  such  Masters,  according  to  his  turn,  dis- 
charges such  duty  daily  for  a  period  of  not  less  than  one  month  at  a 
time  (Order  61,  r.  2).  This  rule,  however,  has  not  been  followed  pre- 
cisely since  the  reduction  of  the  number  of  Masters,  as  it  has  proved 
impracticable.  Each  of  the  six  Masters  now  takes  practice  questions 
on  one  day  of  the  week  in  turn,  when  he  is  not  sitting  in  chambers, 
according  to  a  rota  published  at  the  beginning  of  each  sittings.  From 
time  to  time  the  Practice  Masters  issue  directions  on  points  of  practice. 
Such  directions  have,  however,  no  statutory  authority.  Thus,  where  the 
Practice  Masters  had  issued  a  direction  that  writs  of  summons  issued 
before  the  Judicature  Act  came  into  operation  might  be  renewed  without 
order,  it  was  held  that  such  a  direction  was  ultra  vires,  as  the  renewal 
of  all  writs,  whether  issued  before  or  after  the  Act,  required  an  order 
for  the  purpose  {Hume  v.  Somerton,  1890,  25  Q.  B.  D.  239).  A  Practice 
Master  of  the  King's  Bench  Division  has  no  jurisdiction  in  matters 
coming  before  the  Chancery  Division ;  and  where  a  Master  had  allowed 
an  informal  affidavit  to  be  filed,  it  was  held  by  Kekewich,  J.,  that  this 
was  irregular,  and  that  the  affidavit  ought  not  to  have  been  filed  without 
an  order  of  the  Court  (Li  re  Cloake,  1891,  40  W.  R.  74). 

The  Masters  also  have  to  tax  costs,  a  sufficient  number,  not  less  than 
three,  attending  for  that  purpose  each  day,  except  in  vacation,  when  only 
one  attends  (Order  61,  r.  3).  This  rule  has,  however,  become  obsolete, 
since  the  transfer  of  three  Masters  from  the  Central  Office  to  the  Taxing 
Department,  under  the  Rules  of  the  Supreme  Court,  January  1902. 
The  Masters  remaining  attached  to  the  Central  Office  no  longer  tax 
costs. 

The  number  of  Masters  contemplated  by  the  Judicature  (Officers) 
Act,  1879,  was  eighteen.  This  number  was  found  excessive,  and  in  1887 
a  committee,  presided  over  by  Lord  Coleridge,  reported  that  not  more 
than  fifteen  Masters  were  required. 

The  Judicature  (Officers)  Act,  1879,  however,  dealt  with  the  Central 
Office  as  then  constituted,  excluding  the  Taxing  Masters.  By  the  Rules 
of  the  Supreme  Court,  January  1902,  the  Taxing  Office  became  a  depart- 
ment of  the  Central  Office,  and  the  Taxing  Masters  became  Masters 
of  the  Supreme  Court  (Taxing  Department).  The  number  of  Masters 
Attached  to  the  Central  Office  (excluding  the  Taxing  Department)  is 
now  seven,  with  two  Assistant  Masters  attached  respectively  to  the 
Crown  Oftice  and  Associates  Departments.  The  Senior  Master  performs 
A  iJ:"H®^  ^^  King's  Remembrancer,  Registrar  of  Married  Women's 
~J"w>^l®JJ5^ents,  King's  Coroner  and  Attorney,  Master  of  the  Crown 
Umoe,  and  Rematrar  of  the  Court  of  Criminal  Appeal  established  by 
the  Criminal  Appeal  Act,  1907,  7  Edw.  vii.  c.  23,  s.  2.  The  number  of 
MMton  attached  to  the  Taxing  Department  of  the  Central  Office  is 
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B.  Chakcery  Division. 

Origin  of  Jurisdiction. — The  title  of  Master  of  the  Supreme  Court 
was  in  the  year  1897  conferred  on  the  officials  in  the  Chancery  Division 
who  are  so  styled.  The  change  in  title  has  in  no  way  altered  the  nature 
of  the  duties  which  have  to  be  discharged  by  such  officers,  nor  their 
position  with  regard  to  the  judges  of  the  Chancery  Division,  to  whom 
they  are  respectively  attached.  It  is  necessary,  therefore,  to  consider 
very  briefly  the  origin  of  their  jurisdiction. 

Masters  in  Chancery. — In  the  Court  of  Chancery  there  were  originally 
certain  officers  who  were  styled  Masters  in  Ordinary.  They  were  eleven 
in  number,  besides  the  Master  of  the  Eolls,  who  was  the  chief  of  them. 
The  Accountant-General,  who  acted  in  all  matters  relating  to  the  funds 
and  effects  of  the  suitors  placed  in  the  bank  in  his  name  and  with  his 
privity  as  directed  by  the  decree  or  order  of  the  Court,  was  one  of  the 
Masters.  The  rest  of  the  body  executed  the  orders  of  the  Court  upon 
references  made  to  them.  The  office  was  one  of  great  antiquity.  The 
Masters  were  originally  assistants  or  associates  to  the  Chancellor  and 
Master  of  the  Eolls,  and  sat  with  them  in  Court  by  turns,  usually  two 
at  a  time.  "  They  were  formerly  styled  Clerici  de  primd  formd,  and 
were  to  be  grave  and  ancient  clerks,  skilful  and  long  experienced  in  the 
practice  of  the  Court ;  and  by  special  appointment  of  Parliament  these 
twelve  clerks  or  Masters  were  made  coadjutors  with  the  Chancellor,  and 
had  equal  authority  with  him  in  forming  the  Brevia  Magistraltia,  for 
unless  they  all  agreed  they  were  to  go  to  Parliament ;  but  in  all  other 
cases,  by  the  constitution  of  the  Court  of  Chancery,  they  are  assistants 
or  associates  to  the  Chancellor  and  Master  of  the  Eolls"  (Harrison's 
AcconiplisKd  Fractiser,  p.  24). 

Several  instances  are  to  be  found  in  the  books  of  the  Masters  sitting 
to  hear  causes  debated  (see,  e.g.,  Merreittv.  Eastwicke,  1684,  1  Vern.  264 ; 
23  E.  E.  459).  Thus  in  the  case  of  Shapland  v.  Smith,  1780, 1  Bro.  C.  C. 
75 ;  28  E.  E.  994,  exceptions  to  a  Master's  report  came  on  to  be  argued 
before  Mr.  Baron  Eyre,  sitting  for  the  Lord  Chancellor,  with  Masters 
Holfred  and  Hett.  The  latter  differed  in  opinion  with  them,  but  Mr. 
Baron  Eyre,  doubting  whether  it  was  necessary  that  the  opinion  of  the 
Masters  sitting  with  a  judge  must  concur  with  his  to  found  a  decree, 
the  cause  stood  over  to  be  reheard  by  the  Lord  Chancellor.  On  the 
rehearing,  the  Lord  Chancellor  agreed  with  Master  Hett,  and  allowed 
the  exceptions. 

In  later  times,  however,  the  practice  of  the  Masters  sitting  in  Court 
was  discontinued,  and  their  duties  were  conflned  to  the  work  transacted 
by  them  in  chambers,  some  of  such  duties  being  purely  ministerial  and 
administrative,  others  being  of  a  judicial  character.  For  an  account  of 
the  nature  of  the  work  which  devolved  upon  the  Masters  in  Chancery, 
see  First  Eeport  of  the  Chancery  Commissioners,  1852,  pp.  26-34.  The 
jurisdiction  of  the  Masters  was  exercised  without  any  reference  to  the 
judge,  their  conclusions  being  embodied  in  reports  stating  the  result  of 
the  inquiries  directed  by  the  decree  of  the  Court.  After  the  report  was 
made,  the  cause  came  on  again  for  hearing,  when  the  report  was  con- 
firmed, unless  any  party  was  dissatisfied  with  the  conclusions  of  the 
Master.  In  that  event  he  could  file  exceptions  to  the  report,  and  such 
exceptions  were  argued,  and  either  allowed  or  disallowed.  The  pro- 
cedure was  excessively  costly  and  cumbrous,  and  productive  of  great 
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delaj.  The  Commissioners  advised  the  abolition  of  the  office ;  and  in 
accordance  with  that  recommendation  the  office  of  Master  in  Ordinary 
was  abolished  by  the  Court  of  Chancery  Act,  1852,  15  &  16  Vict.  c.  80, 
8.  1,  and  it  was  provided  that  all  or  any  of  the  powers,  authorities,  and 
jurisdiction  given  to  the  Masters  in  Ordinary  by  any  Act  or  Acts  in 
force  on  the  first  day  of  Michaelmas  Term,  1852,  might  be  exercised  by 
the  Master  of  the  Rolls  and  Vice-Chancellors  respectively. 

By  the  same  statute  the  Chancery  judges  were  empowered  and 
lequired  to  sit  at  chambers  for  the  despatch  of  such  part  of  the  business 
of  the  Court  as  could  conveniently  be  disposed  of  there  (s.  11). 

Appoinlment  of  Chief  Clerks. — For  the  purpose  of  assisting  in  the 
general  business  of  the  Court,  and  the  causes  and  matters  belonging 
thereto,  the  Master  of  the  Rolls  and  the  Vice-Chancellors  were  each  of 
tliein  empowered  to  appoint  two  chief  clerks  to  be  attached  to  each  such 
judge  and  his  successors  in  office  (s.  16);  the  qualification  for  the  office 
being  that  the  appointee  should  have  been  a  practising  solicitor  or 
attorney  for  ten  years  at  least  immediately  preceding  his  appointment 
(s.  17).  By  a  subsequent  statute  (30  &  31  Vict.  c.  87)  the  number  of 
chief  clerks  for  each  judge  was  raised  to  three. 

By  sec.  77  of  the  Judicature  Act,  1873,  the  chief  clerks  were 
transferred  to  the  Supreme  Court. 

By  order,  dated  January  11,  1901,  the  business  in  chambers  in  the 
Chancery  Division  was  divided  between  three  sets,  each  set  being 
attached  to  two  judges,  who  are  linked  together  for  the  dispatch  of 
the  business  assigned  to  them.  The  work  in  each  set  of  chambers  is 
divided  alphabetically  in  four  divisions.  Four  Masters  are  now  attached 
to  each  set  of  linked  judges,  whereas  formerly  each  of  the  four  judges 
of  the  division  to  whom  chambers  were  assigned  had  three  Masters 
attached  to  him. 

As  has  already  been  stated,  the  title  of  Masters  of  the  Supreme 
Court  was  conferred  on  the  chief  clerks  in  1897.  The  change  was  one 
of  name  merely,  and  the  officers  bearing  the  new  title  occupy  precisely 
the  same  position  towards  their  respective  judges,  and  discharge  pre- 
cisely the  same  duties  as  was  the  case  previously.  In  passing,  it  may 
be  noted  that  in  the  Rules  of  the  Supreme  Court  under  the  Judicial 
Trustees  Act,  1896,  59  &  60  Vict.  c.  36,  the  Masters  in  the  Chancery 
Division  are  called  Chancery  Masters.  It  is  to  be  regretted  that  some 
sucfi  distinctive  title  was  not  conferred  when  it  was  determined  to 
introduce  the  change  in  designation. 

Jurisdiction  under  Uules  of  the  Supreme  Court— The  work  to  be 
transacted  in  chambers  in  the  Chancery  Division  is  regulated  by  the 
Rules  of  tlje  Supreme  Court,  1883,  and  in  particular  by  Order  55.  By 
rule  15  the  judges  of  the  Chancery  Division  to  whom  chambers  are 
attached  have  jKjwer  to  order  what  matters  shall  be  investigated  by  the 
Masters  and  what  mattere  shall  be  heard  and  investigated  by  themselves. 
fcvery  Master  has,  for  tlie  purpose  of  proceedings  before  him,  power  to 
uwue  atlvertisements,  to  summon  parties  and  witnesses,  to  administer 
otttliM,  to  recjuire  tlie  production  of  documents,  to  take  affidavits  and 
ax-knowlwlgments,  and,  when  so  directed  by  the  judge,  to  examine 
uT  V  V^^^*^^^  ®*^^^er  upon  interrogatories  or  vivd  voce  (Order  55, 
r.  0).  larties  and  witnesses  summoned  to  attend  before  a  Master  are 
iwblo  to  process  of  contempt  for  (Usobedience  (Order  55,  r.  17).  It  is 
IkLi  '"''*'"•/**'***  ^'''^  e.xamination  of  witnesses  to  take  place  in 
cnarationi,  such  examination   being  usually   held  before  one   of    the 
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examiners  of  the  Court  {In  re  Faure  Electric  Accumulator  Co.,  1888, 
W.  K  9 ;  McAllister  v.    Walters,  1890,  7  T.  L.  E.  105). 

Nature  of  Jurisdiction. — The  jurisdiction  exercised  by  the  Masters 
in  the  Chancery  Division  differs  materially  from  that  of  their  brethren 
in  the  King's  Bench  Division.  The  latter  have  an  original  jurisdiction, 
and  an  appeal  lies  from  them  to  the  judge.  The  Chancery  Masters,  on 
the  other  hand,  are  but  deputies  of  their  respective  judges.  Each 
Master  performs  his  duties  only  as  the  hand  of  the  judge  {i^er  Lord 
Cairns,  Powell  v.  Poioell,  1874,  L.  E.  10  Ch.  130).  Every  order,  even 
though  actually  made  by  the  Master,  is  in  theory  that  of  the  judge,  and 
is  drawn  up  in  his  name.  The  Master  should  not  be  recognised  in  any 
order  as  having  any  independent  position  {Powell  v.  Powell,  uhi  siipra). 
No  appeal  lies  from  the  Master  to  the  judge,  but  any  party  desiring 
it  has  an  absolute  right  to  insist  on  any  point  being  adjourned  to  the 
judge  to  be  dealt  with  by  him  in  person  {In  re  Agriculturist  Cattle 
Insurance  Co.,  1861,  3  De  G.,  F.  &  J.  194;  45  E.  E.  852  ;  In  re  London 
and  County  Assitrance  Co.,  1857,  5  W.  E.  794 ;  Upton  v.  Brown,  1882, 
20  Ch.  D.  731 ;  In  re  Watts,  Smith  v.  Watts,  1882,  22  Ch.  D.  5).  On 
this  point,  however,  a  reasonable  rule  of  practice  has  been  established 
(at  anyrate  in  most  of  the  chambers),  under  which  a  party  loses  his 
right  of  adjournment  unless  he  insists  on  it  at  the  time  the  application 
is  heard,  or  reserves  the  right  to  ask  for  such  adjournment  within  a 
short  time.  Failing  this,  an  application  would  have  to  be  made  by 
motion  to  discharge  the  order.  It  results  from  this  distinction  between 
the  jurisdiction  exercised  by  the  Masters  in  the  Chancery  and  the  King's 
Bench  Divisions  respectively,  that  there  is  not  the  same  restriction  on 
the  exercise  of  authority  by  the  former  as  exists  under  Order  54,  r.  12, 
in  the  case  of  the  latter.  Thus,  whilst  in  the  King's  Bench  Division  a 
cliarging-order  absolute  cannot  be  made  by  a  Master,  there  is  no  rule 
requiring  such  an  order  to  be  made  by  a  judge  in  the  Chancery 
Division,  and  such  an  application  can  in  that  Division  be  entertained 
by  the  Master.  Generally,  it  may  be  said  that  all  applications  which 
can  properly  be  made  in  chambers  can  be  dealt  with  by  the  Master, 
except  where,  either  by  express  rule  (as,  e.g.  in  cases  within  the  proviso 
to  Order  55,  r.  15,  or  within  r.  15a  of  the  same  order),  or  by  direction 
of  the  judge,  or  by  request  of  the  parties,  or  (as  frequently  happens) 
in  the  opinion  of  the  Master  himself  the  decision  of  the  judge  in  person 
is  required. 

It  is  beyond  the  scope  of  the  present  article  to  discuss  in  detail  the 
various  duties  which  devolve  on  the  Masters  in  the  Chancery  Division. 
The  reader  is  referred  for  information  on  this  point  to  Daniell's  Chancery 
Practice,  and  other  similar  authorities ;  and  see  Chambers — Chancery 
Division,  in  Vol.  II.  of  the  present  work.  Generally,  however,  it 
may  be  said  that  the  business  is  of  two  kinds — that  which  arises  in 
proceedings  originated  by  writ,  and  that  which  results  from  matters  of 
which  the  initial  step  is  a  summons,  and  as  such  originating  in  chambers. 
In  the  former  case,  the  Master  hears  all  applications  before  trial  relating 
to  pleadings,  discovery,  and  the  like,  and  works  out  inquiries  directed 
at  the  hearing.  In  the  case  of  proceedings  originating  in  chambers, 
all  steps,  including  the  hearing,  are  for  the  most  part  in  chambers, 
though,  where  special  circumstances  demand  it,  any  point  can  be 
adjourned  from  chambers  into  Court. 

Masters  Certificate.  —  Although,  as  has  already  been  shown,  the 
.Master  in  the  Chancery  Division  is  an  impersonal  officer,  inasmuch  as 
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he  does  but  act  as  deputy  of  the  judge,  yet  there  is  one  important 
particular  in  which  what  n\ay  he  termed  the  personal  jurisdiction  of 
the  Master  is  recognised.  The  answers  to  any  accounts  and  inquiries 
directed  by  a  judgment  or  order  are  embodied  in  a  document  which 
is  termed  the  Master's  Certiiicate,  and  which  corresponds  with  the 
report  under  the  old  practice  in  the  Master's  office.  Formerly  the 
certiiicate  was  required  to  be  approved  by  the  judge,  as  well  as  to  be 
signed  by  the  Master;  but  the  judge's  approval  is  now  no  longer 
necessary  (Order  55,  r.  65).  A  certificate  which  answers  all  the 
aooounts  and  inquiries  is  termed  a  general  certificate,  whilst  one  which 
deals  only  with  one  or  more  of  them  is  known  as  a  separate  certificate. 

F(ynn  of  Certificate.  —  A  certificate  must  not,  except  where  the 
circumstances  of  the  case  require  it,  set  out  the  judgment  or  order,  or 
any  documents  or  evidence,  or  reasons,  but  must  refer  to  the  judgment 
or" order,  and  evidence  or  particular  paragraphs  thereof;  so  that  it 
may  appear  upon  what  the  result  stated  in  the  certificate  is  founded 
(Order  55,  r.  66). 

The  certificate  may  in  a  proper  case,  upon  direction  of  the  Master, 
be  prepared  by  the  solicitor  of  one  of  the  parties  (Order  55,  r.  66a).  In 
practice  this  rule  is  not  largely  acted  on. 

The  certificate,  after  being  prepared  and  settled  in  the  presence  of 
the  parties,  is  signed  by  the  Master  (Order  55,  r.  67).  An  appointment 
to  sign  need  not  be  attended  by  the  parties,  as  it  is  a  purely  formal 
matter  (In  re  Ingham^  Lawes  Chemical  Manure  Co.  v.  Ingham,  1896, 
74  L  T.  21). 

Where  an  account  is  directed  by  the  judgment  or  order  to  be  taken, 
the  certificate  must  state  the  result,  and  refer  to  the  account  and  specify 
by  the  numbers  attached  to  the  items  which,  if  any,  of  such  items  have 
been  disallowed  or  varied,  and  must  also  state  what  additions,  if  any, 
have  been  made  by  way  of  surcharge  or  otherwise.  If  necessary,  a 
transcript  may  be  required.  The  accounts  and  transcript,  if  any,  must 
be  filed  with  the  certificate  (Order  55,  r.  68). 

Summons  to  vary  Certificate. — A  certificate  becomes  binding,  unless 
within  eight  clear  days  after  the  filing  of  it  a  summons  to  vary  be 
taken  out.  Where,  however,  the  certificate  is  to  be  acted  on  by  the 
Paymaster-General  without  further  order,  or  in  the  case  of  certificates 
on  receivers'  accounts,  the  time  to  apply  to  vary  is  two  clear  days  after 
filing  (Order  55,  r.  70).  The  time  for  applying  to  vary  a  certificate 
runs  in  vacation  (Ware  v.  Watson,  1855,  7  De  G.,  M.  &  G.  739; 
44  E.  R  287). 

A  party  who  has  not  applied  to  vary  a  certificate  cannot  be  heard 
to  dispute  it  (Sviith  v.  Armstrong,  1856,  6  De  G.,  M.  &  G.  150  ;  43  E.  R. 
1188;  Lamhe  v.  Orton,  1859,  8  W.  R.  Ill;  Leigh  v.  Titrner,  1866, 
14  W.  R,  361 ;  Aspinall  v.  Bourne,  1861,  29  Beav.  462  ;  54  E.  R.  706). 
^  Where  a  summons  to  vary  has  been  issued,  it  is,  as  a  rule,  adjourned 
mto  Court  for  argument,  especially  where  further  consideration  lias  been 
renerved,  in  which  case  the  sunnuons  will  come  on  for  hearing  with  such 
further  consideration. 

A  jMirtv  in  the  same  interest  with  one  who  has  taken  out  a  summons 
to  varv  the  certificate  will  not   be   heard  (Jacqitet  v.  Jacqicct,  1859, 

Under  special  circumstances,  a  certificate  may  be  discharged  or  varied 
'" '^    '^      "  '       '  '  71.     See 


at  any  time  after  the  same  has  become  binding  (Order  55,  r 
JIouyU  v.  KeujfUey,  1856.  8  De  G.,  M.  &  G.  325;  44  E.  R.  4 


415;  In  re 
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Martin,  Bier  v.  Martin,  1884,  W.  N.  112).  In  In  re  Dove,  Bousfielcl 
V.  Dove,  1884,  27  Ch.  D.  687,  at  the  hearing  on  further  consideration, 
the  time  for  applying  to  vary  the  certificate  was  extended,  but  a  summons 
was  directed  to  be  taken  out  pro  formd.  Under  the  old  practice,  after 
the  expiration  of  the  eight  days,  special  leave  was  required  to  apply 
to  vary  the  certificate  {Briant  v.  Tihhut,  1869,  17  W.  E.  274). 

Evidence  not  used  in  chambers  will  not,  as  a  rule,  be  admitted  on 
a  summons  to  vary  the  certificate  {Fleming  v.  East,  1854,  Kay,  App.  Hi. ; 
69  E.  E.  340;  In  re  Hooper,  Baylis  v.  WatUns,  1863,  9  Jur.  N.  S.  570). 
The  Court  will  not  take  into  consideration  evidence  adduced  at  the 
hearing,  to  which  no  reference  was  made  when  the  matter  was  before 
the  Master  in  chambers  {In  re  Miller,  Chapman  v.  Miller,  1889,  60  L.  T. 
634).  But  where,  on  a  summons  to  vary,  fresh  evidence  was  adduced, 
and  the  Court  had  before  it  complete  material  for  the  decision  of  the 
case,  such  fresh  evidence  was  gone  into,  and  the  matter  dealt  with 
without  being  sent  back  to  chambers  {In  re  Miller,  ubi  supra). 

Where  an  order  is  made  varying  the  certificate,  no  physical  alteration 
will  be  allowed  in  the  certificate  itself,  but  the  variations  will  be  embodied 
in  an  order  {Fox  v.  Bearhlock,  1882,  30  W.  E.  342). 

See  Chambers — Chancery  Division  ;  Chambers,  Judges'  ;  Further 
Consideration;  Originating  Summons. 

[Authorities. — The  Annual  Practice;  Archibald  and  Vizard  on 
Practice  at  Judges'  Clmmbers,  1886  ;  Chitty's  Archholds  Practice,  14th  ed., 
1885 ;  Bennet's  Practice  in  the  Masters  Office,  1831 ;  Daniell's  Chancery 
Practice,  7th  ed.,  1901 ;  Day's  Common  lavj  Procedure  Acts,  4th  ed., 
1872 ;  Grant's  Chancery  Practice,  1845 ;  Harrison's  Accomplished  Practiser 
in  the  High  Court  of  Chanceinj,  1741 ;  Eeport  of  Chancery  Commissioners, 
1852 ;  Seton's  Judgmervts  and  Orders,  6th  ed.,  1901.] 

lYIatc— See  Ship's  Mate. 

Material  Alterations.— It  is  a  general  rule  of  law  that  any 
material  alteration  in  a  written  instrument,  if  made  after  its  execution, 
and  without  the  privity  of  the  party  to  be  affected  by  it,  is  fatal  to  its 
validity  (Taylor  on  Evidence,  1906  ed.,  s.  1820).  An  alteration  is  said 
to  be  material  when,  if  it  had  been  made  with  the  consent  of  the  party 
charged,  it  would  have  affected  his  interest  or  varied  his  obligations 
in  any  way  whatever  (Stephen's  Digest  of  the  Law  of  Evidence,  1904  ed., 
art.  89,  and  Taylor,  iUcl,  s.  1822). 

Where  a  bill  of  exchange  is  materially  altered  without  the  assent 
of  all  parties  liable  on  the  bill,  the  bill  is  avoided,  except  against  the 
party  who  has  himself  made,  authorised,  or  assented  to  the  alteration, 
and  subsequent  indorsers,  provided  that  where  any  material  alteration 
which  has  been  made  is  not  apparent,  and  the  bill  is  in  the  hands 
of  a  holder  in  due  course,  such  holder  may  avail  himself  of  the  bill 
as  if  it  had  not  been  altered,  and  may  enforce  payment  of  it  according 
to  its  original  tenor  (Bills  of  Exchange  Act,  1882,  s.  64).  See  Bills 
of  Exchange  and  Bank  Note. 

Material  alterations  in  a  deed,  see  Deed. 

Premmption  as  to  Date  of  Making. — Alterations  in  a  deed  are,  in  the 
absence  of  all  evidence  relating  to  them,  presumed  to  have  been  made 
before  the  deed  was  completed ;  those  in  a  will  are  presumed  to  have 
been  made  after  its  execution ;  while  with  regard  to  other  writings 
there  is  no  presumption  as  to  the  time  they  were  made,  except  that 
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it  is  pre8ume<l  that  the  making  of  them  did  not  constitute  an  offence 
(Stephen,  ibid.). 

IVla.teria.1  Evidence- — A  plaintiff  in  an  action  for  breach  of 
promise  of  marriage  is  not  entitled  to  recover  unless  his  or  her  testimony- 
is  corroborated  by  some  other  "  material  evidence  "  in  support  of  such 
promise  (32  &  33  Vict.  c.  68,  s.  2).  In  Bessela  v.  Stern,  1877,  2  C.  P.  D. 
265,  it  was  lield  that  the  silence  of  the  defendant,  when  taxed  with 
having  made  a  promise  of  marriage,  was  "  material  evidence  "  in  support 
of  the  promise.  In  the  later  case  of  Wiedemann  v.  Walpole,  [1891] 
2  Q.  B.  534,  it  was  decided  that  the  mere  fact  that  the  defendant  did 
not  answer  letters  written  to  him  by  the  plaintiff,  in  which  she  stated 
that  he  had  promised  to  marry  her,  was  not  "material  evidence"  in 
corroboration  of  the  plaintiff's  testimony.  In  that  case,  Bowen,  L.J., 
said :  "  Silence  is  not  evidence  of  an  admission  unless  there  are  circum- 
stances which  render  it  more  reasonably  probable  that  a  man  would 
answer  the  charge  made  against  him  than  that  he  would  not." 

Corroboration  in  some  material  particular  is  also  required  of  the 
evidence  of  the  mother  in  affiliation  cases  (Bastardy  Laws  Amendment 
Act,  1872),  and  such  "corroborative"  evidence  must  be  evidence  which 
hixs  some  relation  to  the  conduct  of  the  person  charged,  i.e.  the  putative 
father,  or  to  the  probability  of  his  being  the  father  {Reffell  v.  Morton, 
1906,  70  J.  P.  347),  and  of  the  unsworn  evidence  of  a  child  in  charges 
under  the  Criminal  Law  Amendment  Act,  1885.     See  Corroboration. 

IVIaterial  Facts.— See  Pleading. 

lYlaterial  lYI en.— Persons  "whose  trade  it  is  to  build,  repair, 
or  ecpiip  ships,  or  to  furnish  them  with  tackle  and  provision  (necessary 
in  any  kind)  "  (lieport  by  Sir  Leoline  Jenkins,  given  in  his  Life,  vol.  ii. 
p.  746,  and  quoted  in  The  Neptune,  1834,  3  Hag.  Adm.  142).  For  the  lien 
of  material  men,  see  Lien  ;  Maritime  Lien  ;  Necessaries. 

IVIaterial  Particular.— See  Corroboration;  Material 
Evidence. 

lYIaterials.— See  Truck  Acts. 

IVIaterna. — Ex  parte  mateima,  see  Next-of-Kin. 

lYIatricide.— See  Murder. 

Matrimonial  Causes.— Causes  relating  to  the  rights  of 
iiiarnai^e,  formerly  cognisable  in  the  Ecclesiastical  Courts  and  now 
in  the  1  rol)ate,  Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Jiwtice  See  Divohce;  Jactitation  of  Marriage;  Judicial  Separa- 
Tiox;  Makuiacje;  Nullity  of  Marriage;  Kestitution  of  Conjugal 

KIGIIT8. 

H  A  '^i^*''^  V® '  y  "  ^^  Of  .—In  two  classes  of  case— the  one  criminal, 
uie  ouior  civil— the  (piestion  whether  a  given  woman  is  with  child  or 
not  may  come  to  be  submitted  to  the  decision  of  a  jury  of  matrons 

h^rn.  Iv'i  n-'^f  '^''"'^"'  ^"  ^^'^  ^''^^  ^^«^'  the  use  of  this  means  of 
inquiry  ib  obligatory  and  by  the  Court;  in  the  second,  optional  and  upon 
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the  petition  of  a  private  litigant.  The  procedure  is  of  high  antiquity, 
stated  by  Blackstone  (4  Com.  395)  to  have  prevailed,  in  pleas  of  the 
Crown,  "  as  early  as  the  first  memorials  of  our  laws  will  reach,"  and  by 
Sir  Lloyd  Kenyon  {In  re  Bellett,  infra  cit.)  declared  to  be,  as  to  its  em- 
ployment in  civil  suits,  coeval  with  the  common  law  itself.  Its  origin 
is  either  to  be  found  in  the  analogy  suggested  by  the  ordinary  trial  by 
jury,  and  in  the  idea  that  a  person  should  be  tried  by  his  (or  her)  peers, 
or  with  more  probability  in  the  practical  reason  that,  in  the  matter 
to  be  decided,  matrons  were  regarded,  however  mistakenly,  as  experts. 
In  early  ages,  when  medical  knowledge  was  scarce  and  scanty,  and  poor 
in  quality,  resort  to  a  jury  of  matrons  was,  no  doubt,  the  best  and  surest 
means  of  inquiry.  Modern  experience,  however,  does  not  justify  the 
continued  existence  of  a  procedure  which  has  often  led  to  wrong  results, 
and  for  which  the  medical  profession  furnishes  a  more  easily  available, 
as  well  as  a  more  reliable,  substitute. 

I.  Jury  of  Matrons  in  Criminal  Cases. — In  every  capital  case,  where 
the  culprit  is  a  woman,  upon  a  conviction  and  after  sentence  of  death 
has  been  pronounced  (see  B.  v.  Baynton,  1702,  14  St.  Tri.  pp.  631,  632, 
634),  the  clerk  of  the  Court  is  to  ask  the  prisoner,  "  What  have  you  to 
say  for  yourself  in  stay  of  the  execution  of  the  sentence  w^hich  has  been 
given  against  you  ?  "  It  is  in  answer  to  this  question  that  the  prisoner 
is  to  plead  pregnancy,  if  she  chooses  to  do  so ;  and  it  would  seem  that  in 
strictness  the  plea  must  be  formally  made  (at  whosesoever  suggestion) 
by  the  prisoner  herself,  not  by  her  counsel.  In  the  case  of  B.  v.  Hunt, 
1847,  2  Cox  C.  C.  261,  Erie,  J.,  refused  to  allow  Serjeant  Ballantine  to 
do  for  the  prisoner  what  she  had  failed  to  do  for  herself;  but  as  it 
afterwards  appeared  that  she  really  was  pregnant,  she  was  at  a  subse- 
quent session  put  to  the  bar  again  and  allowed  to  plead  her  condition. 
When  a  plea  of  pregnancy  has  been  thus  raised  ad  retardationem  execu- 
tianis,  the  clerk  is  to  impannel  forthwith  de  circumstantihus,  from  the 
bystanders  present  in  Court,  a  jury  of  twelve  matrons  or  (2  Hale,  P.  (7. 
413)  "discreet  women."  The  course  usually  followed  is  exemplified  in 
Wycherley's  Case,  1838,  8  Car.  &  P.  262 ;  there  Gurney,  B.,  said,  "  Let 
all  the  doors  be  shut,  and  no  one  be  suffered  to  leave  the  Court,"  that  is 
to  say,  to  prevent  the  ladies  present  as  sight-seers  from  withdrawing 
and  so  declining  an  unwelcome  office.  Too  often  an  unseemly  scene 
follows:  The  Annual  Begister,  1872,  pp.  3,  4  (and  see  p.  200  of  The 
Chronicle,  in  the  same  volume  of  The  Annual  Begister)  describing  the  trial 
of  Christina  Edmonds  and  her  plea  of  pregnancy,  says  that  "  After  about 
twenty  minutes  a  dozen  well-to-do  and  respectably-dressed  women  were 
captured  and  directed  to  enter  the  jury-box."  The  most  recent  instance 
(at  the  date  of  writing,  March  1898 1)  to  be  found  in  the  Sessions  Papers 
of  the  Central  Criminal  Court  is  the  case  of  B.  v.  Katherine  Webster, 
which  was  concluded  on  July  8,  1879 :  the  prisoner  pleaded  pregnancy, 
but  unavailingly  (see  Central  Criminal  Court  Sessions  Papers,  vol.  xc, 
Whetham,  Mayor,  1879,  vol.  ii.  p.  421 ;  The  Times  of  July  9,  1879). 
The  latter  occasion  is  said  to  have  operated  for  a  considerable  time  in 
diminishing  the  average  attendance  of  lady  spectators  at  the  proceedings 
of  the  Old  Bailey. 

The  jury  being  now  impannelled,  the  forewoman  is  first  sworn 
separately  and  in  some  detail,  and  then  the  other  jurywomen  more 
shortly,  to  "  search  and  try  the  prisoner  at  the  bar  whether  she  be  with 

^  There  appears  to  be  no  instance  since   between  that  date  and  the  present 
(January  1908),  at  least  none  that  has  attracted  any  considerable  public  attention. 
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child,  of  a  quick  child  or  no"  (Chitty,  Crim.  Law,  vol.  iv.  pp.  443,  444; 
Archlx)ld,  1905,  23rd  ed.,  p.  229).  A  bailiff  is  then  sworn  to  keep  the 
jury  "  without  meat,"  etc.,  according  to  the  usual  form  with  one  exception: 
for  the  oath  runs,  "  You  shall  not  suffer  any  person  but  the  prisoner  to 
speak  to  them"  (Chitty,  Crim.  Lata,  vol.  iv.  pp.  443,  444);  and  this 
variation  would  seem  to  show  that  the  jury  are  not  shut  out  from 
considering  the  woman's  statements,  if  they  seem  worthy  of  credence. 
The  jury  withdraw  with  the  prisoner  to  make  their  examination.  But 
Uiey  may  desire,  and  will  be  accorded,  the  testimony  of  a  qualified 
medical  man;  and  probably  in  these  days  such  testimony  would  in 
practice  be  considered  indispensable:  in  Webster s  Case,  supra  cit.,  the 
verdict  of  the  jury  was  given  upon  their  own  examination,  and  upon 
the  evidence  of  Tliyrza  Belsham,  one  of  the  wardresses  of  Newgate,  and 
Mr.  Bond,  the  surgeon,  who  examined  the  prisoner.  Were  this  not  so, 
grave  mistakes  would  occur,  such  as  in  the  past  have  occurred;  for 
"  perhaps  there  is  no  subject  on  which  average  women  display  greater 
ignorance  than  on  questions  connected  with  pregnancy"  (Tidy's  Legal 
Medieifu,  1883,  Part  IL,  p.  107).  The  books  make  mention  of  an  early 
case  where  a  mistake  was  made  in  this  matter  at  Aylesbury  (1  Hale, 
P.  C,  p.  369). 

And  in  modern  times  mistakes  have  been  made,  e.g.  in  the  Norioich 
Cote  {R.  V.  WrUfhty  1832,  Medical  Gazette,  vol.  xii.  p.  22 ;  Medical  Times 
and  Gazette,  Jan.  27,  1872,  p.  98),  in  which  a  jury  of  matrons  wrongly 
found  a  prisoner  not  with  child.  So  in  Hunt's  Case,  1847,  supra  cit., 
where  a  negative  verdict  was  returned,  the  woman  had  actually  at 
the  time  passed  the  period  at  which  "  quickening  "  usually  takes  place 
(see  Taylor's  Medical  Jurisprudence,  4th  ed.,  ii.  p.  161):  the  woman 
would  have  been  executed  but  for  the  interference  of  the  Secretary  of 
Stote. 

If  medical  evidence  is  called,  the  jury,  it  has  been  ruled,  must 
return  into  Court  and  hear  such  testimony  given  publicly  upon  oath 
(per  Gurney,  B.,  in  JR.  v.  Wycherley,  1838,  ut  supra  cit.).  In  strictness, 
the  question  to  be  decided  is  not  whether  the  prisoner  is  or  is  not 
privimenl  eiisient  (i.e.  barely  with  child:  having  conceived,  "but  not 
with  quick  child ; "  see  Holthouse's  Law  Diet.),  but  whether  or  no  she 
is  ensUnt  de  vive  enfant  (Staundforde,  Flees  del  Cm^one,  198  C);  but,  in 
practice,  a  jury  of  women  will  lean  to  mercy's  side;  for,  says  Hale,  "I 
have  rarely  found  but  the  compassion  of  their  sex  is  gentle  to  them  in 
their  verdict,  if  there  be  any  colour  to  support  a  sparing  verdict "  (2  P.  G. 
413).  In  the  Nonvich  Case  (B.  v.  Wright,  ut  supra  cit.),  however,  a  jury 
of  matrons  negatived  the  plea,  though  the  woman  was  in  the  fifth  month 
of  her  pregnancy. 

In  Wycherley'8  Case,  ut  supra  cit.,  Gurney,  B.,  directed'the  surgeon 
(Mr.  Gni-torex)  m  these  words :  "  '  Quick  with  child '  is  having  conceived. 
*  With  quick  child '  is  when  the  child  has  quickened.  Do  you  under- 
sUiid  the  distinction  I  make?"  It  would  seem  that  he  ought  not  to 
Jiave  used  "quick"  but  "barely"  in  the  first  sentence;  for,  as  Hale 
(-  /.  C.  4U)  says,  *' JCnseinture  is  no  cause  to  stay  execution,  unless  she 
be  auttnt  with  a  quick  child,  or  which  is  all  of  one  intendment,  if  she 
be  qutek  with  child.  But.  in  trutli.  tlie  language  of  the  procedure,  and 
Uie  very  procedure  itself,  are  founded  upon  a  physiological  error  lon^  since 
rejected  »>y  Bcientific  opinion  (see  the  medical  note  to  Wycherley' s  Case, 
niT  f  i"  "^"^^T  ^^1*"^^^^"'"  s^^ys  ^-^Vlor  (4th  ed.,  ii.  p.  161),  « is  that 
the  fojtus  only  receives  life  when  the  woman  quickens.    As  ovum,  embryo, 
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or  foetus,  however,  the  contents  of  the  uterus  are  as  much  endowed  with 
special  and  independent  vitality  in  the  earlier  as  in  the  later  periods  of 
gestation."  That  obscure  change  which,  through  error,  is  popularly 
known  as  "  quickening,"  is  nothing  whatever  to  the  purpose  when  the 
question  is  whether  an  individual  existence  can  be  attributed  at  the 
time  to  the  child;  yet  the  law  has  made  this  change  the  criterion 
whereby  a  jury  of  matrons  must  determine  if  the  unborn  offspring  can 
be  regarded  as  having  a  separate  life,  and  so  separate  rights,  of  its  own. 
Moreover,  "  quickening  "  is  an  event  not  easily  established  except  from 
the  evidence  of  the  woman  herself,  as  indeed  the  form  of  charge  given 
to  the  bailiff  seems  to  recognise,  for  it  is  therein  clearly  contemplated 
that  the  convict  will  be  asked  questions  about  her  condition ;  and  the 
period  of  quickening  may  occur  at  very  varying  periods,  e.g.  as  early  as 
the  third,  and  so  late  as  the  sixth  or  even  seventh,  month  of  pregnancy. 
The  writers  on  medical  jurisprudence,  without  exception,  condemn  both 
the  procedure  and  the  false  physiological  theory  which  underlies  it. 
That  the  mistrust  is  felt  by  those  who  are  responsible  for  carrying  out 
the  sentence  of  the  law  is  clear ;  for  even  in  Wycherleys  Case,  supra  cit, 
where  the  verdict  was  supported  by  medical  evidence,  it  was  afterwards 
thought  advisable  to  grant  a  respite.  A  review  of  most  of  the  recent 
cases  appears  in  Dr.  Fred  J.  Smith's  valuable  edition  of  Taylor's  Medical 
Jurisprudence  (1905).  These  cases  show  that  juries  of  matrons  are 
sometimes  mistaken ;  and,  further,  that  it  is  impossible  to  maintain  the 
distinction  between  "  barely  with  child  "  and  "  with  quick  child."  In 
practice,  pregnancy  (when  it  is  satisfactorily  established)  has  been 
accepted  as  justifying  a  favourable  verdict  (see  E.  v.  Featlierstone,  cited 
in  Taylor's  Medical  Jurisprudence,  4th  ed.,  1894,  vol.  ii.  p.  161  (Dr. 
Stevenson's  edition)). 

Supposing  a  verdict  of  "  with  quick  child  "  to  be  returned,  the  con- 
sequences which  follow  from  it  remain  to  be  considered ;  thereupon,  the 
prisoner,  as  a  matter  of  right  and  ex  necessitate  legis,  is  entitled  to  be 
reprieved,  by  the  rule,  found  also  in  the  civil  law,  quod  prcegnantis 
mulieris  damnatce  pa^na  differ atur  quoad  pariat  (4  Black.  Com.  p.  395 ; 
Fleta,  lib.  c.  38 ;  3  Inst.  17).  This  reprieve  is  granted,  not  for  the 
woman's  own  sake,  but  in  favorem  prolis  (Chitty,  Crim.  Law,  vol.  i. 
pp.  759,  760).  And  it  holds  good,  at  all  events,  until  either  the  woman 
shall  have  been  delivered  or  proved  by  the  course  of  nature  not  to  have 
been  with  child.  The  better  opinion  seems  to  be  that  the  reprieve  is  of 
force  until  the  ensuing  sessions,  for  it  is  matter  of  record  (though  de  facto 
it  may  be  entered  merely  upon  a  note  of  the  agenda,  1  Hale,  F.  C.  369), 

nd  so  the  period  of  respite  cannot  be  determined  save  by  a  new  award 
ui  execution. 

For  though  the  prisoner  may  not  have  been  pregnant  in  the  first 
instance,  she  may  in  the  meantime  find  herself  in  a  state  of  real  enseinture, 

lid  she  may  none  the  less  plead  her  state  as  a  ground  of  respite.  But 
!t  has  been  said  that  if  she  has  once,  under  reprieve,  been  delivered  of  a 
cliild,  and  afterwards  become  with  child  again,  the  plea  of  pregnancy 
will  not  avail  her  again,  and  the  sentence  of  the  law  must  proceed, 
n'gardless  of  her  state,  wliether  she  be  with  quick  child  or  not  (Staund- 
tV)rde,  P.  del  C.  198),  and  "  the  gaoler  shall  be  punished  for  not  looking 
better  to  her  "  (2  Hale,  413) ;  the  ground  being  that  a  woman  ought  not 
to  be  able  to  evade  or  postpone  execution  by  her  own  incontinent  and 
Noluntary  act. 

This  harsh  view  (if  it  be  the  right  one)  is  "scarcely  reconcilable 
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with  the  humane  principle  which  dictates  the  first  reprieve  "  (Chitty,  i. 
769,  760),  or  with  the  rule  in  favorem  j^rolis,  and  would  probably  not  be 

enforced  to-day. 

The  French  law  (Co.  Pen.  Art.  27)  appears  to  be  satisfied  by  medical 
proof  of  pregnancy.  The  Revised  Statutes  of  New  York  provide 
that  the  question  of  a  female  convict's  pregnancy  shall,  in  a  capital 
case,  he  decided  by  a  jury  of  six  qualified  medical  men.  In  England 
the  judges  and  lawyers  who  prepared  the  Draft  Code  of  the  Criminal 
Code  Bill  Commission,  1879,  provided  (Art.  531)  for  the  abolition  of 
the  jury  of  matrons,  and  the  substitution  in  it  for  an  examination 
of  the  prisoner  by  one  or  more  registered  medical  practitioners, 
though  tlie  old  erroneous  terminology  is  retained :  the  words  are,  "  to 
enquire  whether  one  is  with  child  of  a  quick  child  or  not ; "  because 
the  Commissioners  considered,  doubtless,  that  their  duty  was  to  codify, 
not  alter,  the  law. 

II.  Jury  of  Matrons  in  Civil  Cases. — An  inquisition  by  a  jury  of 
matrons  is  also  the  appointed  means  of  deciding,  under  a  writ  de  ventre 
inspiciaido,  first,  whether  the  woman  named  therein  is  with  child  or  not, 
and.  if  she  be  found  with  child,  secondly,  at  or  about  what  date  her 
delivery  is  to  be  expected. 

The  writ,  which  is  in  the  Register  (Reg.  Brev.  1634,  p.  227a),  but  not 
in  Fitzherbert  {Nat.  Brev.),  is  obtained  by  petition  from  the  Court  of 
Chancery,  and  is  addressed  to  the  sheriff;  and  after  reciting  an  allega- 
tion of  pregnancy  and  a  possibility  of  fraud,  it  bids  the  sheriff  take 
with  him  certain  "  discreti  et  legates  milites  et  discretce  et  legates  mulieres  " 
(twelve  of  each  became  ultimately  the  fixed  number),  and  visit  the 
lady  named  in  the  writ,  and  cause  the  "mulieres"  to  use  their  best 
endeavours  to  ascertain  whether  the  allegation  be  true  :  if  they  find  it 
true,  they  are  also  to  state  when  the  birth  is  likely  to  take  place.  Tlie 
return  is  to  be  made  to  the  Court  of  Common  Law  at  Westminster,  not 
to  the  Court  of  Chancery ;  and  if  the  jury  of  matrons  have  found  preg- 
nancy, a  second  writ  issues  out  of  the  Court  of  Common  Law  providing 
that  the  woman  shall  be  guarded  closely  in  castello  during  the  period 
of  her  pregnancy.  The  procedure,  which  is  of  very  ancient  origin,  and, 
indeed,  clearly  borrowed  from  the  Roman  Civil  Law  (see  Bruns,  Fontes 
Jur.  Jiam.  Ant.,  4th  ed.  p.  173),  was  not  infrequently  used  in  the  Middle 
Ages,  and  in  nearer  times  is  well  known  as  having  been  copied  in  the 
course  pursued  at  the  trial  of  Lady  Essex's  nullity  suit,  when  "  six  mid- 
wives  of  the  best  note  and  ten  other  noble  ladies  "  were  appointed  ad 
inquiremluni  et  ins]ncienduvi  (The  Countess  of  Essex  Case,  1613,  The  State 
TnaU,  vol.  ii.  786).  But  perhaps  few  people  are  aware  that  there  were 
several  instances  of  the  writ  being  granted  in  the  last  two  centuries,  and 
that  the  right  to  invoke  the  protection  which  it  provides  against  the 
chance  of  imposture  was  emphatically  affirmed  so  recently  as  the  yeara 
is.'.r,  and  1845.  r  j  j  j 

The  learning  of  the  subject  is  in  Coke  upon  Littleton  (8h  and  USb), 
and  in  the  notes  of  Hargrave  and  Butler  to  be  found  appended  to  those 
NMjiiuns  in  the  reprint  of  1832. 

Various  instances  of  the  writ  or  of  proceedings  analogous  will  be 
found  m  Henry  J.  Bracton's  Note-Book  (Professor  F.  W.  Maitland's 
•"btion-Kjasea  128,  137,  198,  1503,  and  1605;  and  see  Joanna  de 
Aihamt  Case,  1219-1220.  T.  U  Hardy's  edition  of  the  Close  Rolls. 
/.  *";JnX  .  •  *•  ^'-  '^•^'''^)'  '^'^^®  "^o^'o  modern  cases  are—Willoiighh/'s 
Ca^.  1597.  Cro.  Kliz.  p.  566;  78  E.  R.  811;  and  Moore  (La  Dame 
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Willoughhies  Case),  523 ;  Theaker's  (or  DuncomMs)  Case,  1623,  Cro.  Jac. 
p.  686 ;  79  E.  R  595  ;  and  Win.  71 ;  The  A.-G.  v.  La  Roche,  1723  {per 
Jekyll,  M.E.),  cited  in  the  next ;  Ex  parte  Ayscough  (or  Aiscough),  In  re 
Lady  Chaplin,  1730,  Mos.  p.  391 ;  25  E.  E.  458 ;  and  2  P.  Wms.  p.  591 ; 
24  E.  E.  874 ;  Ex  parte  Bateman,  at  the  Eolls  (before  Kenyon,  M.E.),  1784, 
cited  in  the  next  case ;  Ex  parte  Bellett  (or  Baron),  1786,  1  Cox  C.  C.  297  ; 
29  E.  E.  1174;  2  Dick.  781;  and  21  E.  E.  474;  Ex  parte  Wallop,  In  re 
Broione,  1792,  4  Bro.  C.  C.  90 ;  29  E.  E.  794;  2  Dick.  767 ;  and  21  E.  E. 
469.  The  two  latest  instances  are  Ex  parte  Marston,  In  re  Mrs.  Ann  Fox, 
1835,  which  was  before  Sir  Lancelot  Shadwell,  V.-C,  and  will  be  found 
reported  in  The  Times  (July  1,  July  6,  August  6,  1835 ;  see  also  The 
London  Medical  Gazette,  vol.  xvi.  p.  697,  and  xvii.  p.  191);  and  In  re 
Blahenim^e,  1845,  14  L.  J.  K  S.  Eq.,  p.  336).  In  Mrs.  Eox's  case  the 
Vice-Chancellor  expressed  his  surprise  that  the  writ  de  ven.  insp.  had 
not  been  swept  away  in  the  abolition  of  ancient  proceedings  effected 
by  the  Statute  of  1833,  3  &  4  Will.  iv.  c.  27,  s.  36.  The  cases  cited 
will  show  that  the  right  to  the  writ  is,  under  certain  circumstances, 
practically  absolute  ;  on  the  other  hand,  they  illustrate  the  praiseworthy 
efforts  of  the  Courts  to  "  accommodate,"  in  Kenyon,  M.E.'s,  words  (in  Ex 
parte  Bellett),  the  proceedings  "  to  humanity,"  so  far  as  is  consistent  with 
prudence.  The  case  of  Salisbury  v.  Bawson,  The  Times,  May  24  and 
August  8,  1895,  illustrates  the  need  of  some  such  safeguard  against  the 
fraud  of  a  supposititious  child.  [See  also  En  Ventee  sa  Mere  ;  Legiti- 
macy ;  and  Posthumous  Child.] 

{^Authorities. — {a)  Legal :  Eleta,  lib.  i.  cap.  38 ;  Staundforde,  Les  Flees 
dd  Corone,  117  C,  198  C. ;  Coke,  3  Inst.  17;  Hale,  Fleas  of  the  Crown, 
i.  p.  369,  ii.  pp.  413,  414 ;  2  Hawkins,  Fleas  of  the  Crown,  cap.  58,  ss.  9, 10  ; 
The  State  Trials,  vol.  xiv.  pp.  630,  631,  634;  4  Black.  Com.  p.  395  ;  Chitty, 
Criminal  Lav),  i.  pp.  759,  760,  iv.  p.  443 ;  Archbold,  Criminal  Fleading, 
1905,  23rd  ed.,  p.  229.  \h)  Medical:  Tidy,  Legal  Medicine,  1883,  part  ii. 
p.  107 ;  Taylor,  Medical  Jurisprudence,  1905,  5th  ed.  by  Fred  J.  Smith, 
M.D.,  pp.  35,  36,  39,  40 ;  Luff,  Forensic  Medicine,  1895 ;  Dixon  Mann, 
Forensic  Medicine,  1903 ;  Hamilton  and  Godkin,  System  of  Legal  Medicine, 
1895,  p.  417 ;  Guy  and  Ferrier,  Forensic  Medicine,  1895,  p.  85.] 

lYIattcr  (Cause  Or)« — "Cause  or  matter"  is  a  most  com- 
prehensive term.  It  includes  every  proceeding  in  the  High  Court  of 
■Tiistice.  Every  proceeding  between  a  plaintiff  and  a  defendant,  and 
ery  criminal  proceeding  by  the  Crown,  is  a  "  cause ; "  and  every  pro- 
ceeding in  the  High  Court  "  not  in  a  cause  "  is  a  "  matter  "  (Judicature 
Act,  1873,  s.  100).     Hence  the  phrase  "cause  or  matter"  includes  all — 

1.  Actions. — Any  civil  proceeding  commenced  by  a  writ  or  by  an 
originating  summons  (In  re  Fawsitt,  1885,  30  Ch.  D.  231)  is  an 
action. 

2.  Petitions. — In  all  Divisions  of  the  Court,  including  divorce  and 
inkruptcy ;  also  for  revocation  of  a  patent,  or  under  the  Trustee  Act, 

1 893,  and  petitions  of  right. 

3.  Original  motions,  i.e.  motions  not  in  an  action ;  such  as  a  motion 
to  strike  a  solicitor  off  the  rolls,  or  to  set  aside  an  award  made  on  a 

i  voluntary  submission. 

4.  Special  cases,  not  in  an  action,  e.g.  a  special  case  stated  by  justices, 
r  by  an  arbitrator  acting  under  a  voluntary  submission,  or  under  Sir 
■•  Turner's  Act,  13  &  14  Vict.  c.  35;  see  Forster  v.  Schlesinqer,  1886, 

t  L.  T.  51. 
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5  Any  other  method  by  which  the  aid  of  the  Court  is  invoked  by 
orkinal  process,  such  as  the  Scheme  of  Arrangement  under  the  Railway 
Companies  Act,  1867;  or  the  notice  and  affidavit  as  to  stock  under 

Order  46.  rr.  3-12.  ^.       .     ,,     ^      , 

In  the  County  Court,  action  means  "every  proceeding  in  the  Court 
which  may  be  commenced  as  prescribed  by  plaint,"  and  matter  "  every 
proceeding  in  the  Court  which  may  be  commenced  as  prescribed  other- 
wise than  by  plaint "  (County  Courts  Act,  1888,  s.  186).  If  a  proceeding 
can  be  teken  in  the  County  Court,  and  yet  no  method  for  commencing 
it  is  prescribed  by  the  County  Court  rules  for  the  time  being,  it  is  a 
"matter"  within  the  above  definition  (Lewis  v.  Owen,  [1894]  1  Q.  B. 
102). 

See  also  Actions  and  Matters. 

lYIaturity. — The  date  when  a  bill  of  exchange  or  promissory 
note  falls  due.    See  Bills  of  Exchange;  Promissory  Note. 

Maundy  Thursday. — The  name  (derived  from  the  Latin 
dies  maiidati)  commonly  given  to  the  Thursday  before  Easter,  which  in 
the  Latin  Church  is  also  called  Coena  Domini,  in  reference  to  the  institu- 
tion of  the  Holy  Communion  thereon.  The  day  is  a  holy  day  appointed 
to  be  observed  in  the  Church  of  England  by  proper  lessons,  Epistle,  and 
Gospel,  and  on  it  the  Lord  High  Almoner  annually  distributes  to  poor 
men  and  women,  on  the  Sovereign's  behalf,  and  with  a  religious  service, 
a  bounty  known  as  the  "Royal  Maundy,"  a  relic  of  the  ceremonial 
washing  of  feet  still  observed  by  some  foreign  sovereigns,  and,  it  is  said, 
observed  by  those  of  England  down  to  James  ii. 

Mauritius. — Area. — The  island  of  Mauritius  is  situated  in  the 
Indian  Ocean,  and  has  an  area  of  about  705  square  miles,  or  more  than 
three  times  as  large  as  the  Isle  of  Man.  It  has  several  island  depend- 
encies, of  which  the  chief  are  Rodrigues  and  Diego  Garcia  (see  below). 
The  Seychelles  {q.v.),  formerly  a  dependency  of  Mauritius,  were  as  from 
November  9,  1903,  erected  into  a  separate  colony. 

Earlier  History. — The  Portuguese  discovered  Mauritius  in  1507,  but 
the  Dutch,  in  1598,  were  the  first  to  occupy  it.  In  1712  the  Dutch 
abandoned  the  island,  which  was  formally  taken  possession  of  by  the 
French  East  India  Company  in  1721,  and  later,  in  1767,  by  the  French 
Crown.  Thereupon  the  name  of  the  island  was  changed  from  Mauritius 
to  that  of  Isle  of  France.  In  1810  the  island  was  taken  by  the  English, 
who  restored  its  former  name.  The  Treaty  of  Paris,  1814,  confirmed  the 
poeseesion  of  Mauritius  to  England. 

Constitution. — The  present  constitution  of  Mauritius  was  laid  down 
by  Letters  Patent  of  March  22,  1879  (St.  R.  &  0.,  Rev.  1904,  vol.  viii., 
"Mauritius,"  p.  1),  and  has  since  been  amended  by  Letters  Patent  of 
September  16,  1885  {ibid.,  p.  5),  and  November  19,  1904  (St.  R.  &  0., 
1904,  p.  688).  There  is  a  governor  assisted  by  an  Executive  Council, 
oongisting  of  5  oHicial  and  2  elected  members.  The  Legislative  Council 
u  compoBed  of  27  members,  of  whom  8  are  ex  officio,  9  nominated  by  the 
Kovernor,  and  10  elected.  For  electoral  purposes  there  are  8  rural 
dutncts,  each  returning  a  member,  and  the  town  of  Port  Louis  returns 
2  members.  IJy  a  recent  Colonial  Ordinance  of  1906  amending  the 
letters  patent  of  September  16,  1885,  changes  have  been  made  as  to  the 
necessary  qualifications  of  elected  members  of  the  Legislative  Council. 
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Laws. — The  law  is  based  on  the  Napoleonic  Code  and  other  French 
laws  as  modified  by  local  ordinances.     The  common  law  of  England  has 
been  made  applicable  in  trials  by  jury  and  in  matters  of  evidence  on  all 
!  points  not  provided  for  by  local  ordinances.    Local  ordinances,  or  Orders 
in  Council,  have  applied  Imperial  Statutes  dealing  with  the  following 
subjects : — {a)  The  holding  of  lands  by  aliens  by  Order  in  Council  of 
January  15,  1842;  (b)  trials  by  jury  by  Ordinance  No.  10  of  1850;  (c) 
evidence  by  Ordinance  No.  15  of  1881 ;  {d)  suits  in  formd  pauperis  by 
i  Ordinance  No.  37  of  1881.     {h)  and  (c)  are  applied  only  so  far  as  they  pro- 
;  vide  for  cases  not  provided  for  by  local  laws.     Latterly  Imperial  Statutes, 
I  modified  to  suit  local  circumstances,  have  been  reproduced  by  local  Acts 
j  or  Ordinances,  the  most  important  being — the  Merchant  Shipping  Act 
I  of  1894,  by  Ordinance  No.  18  of  1899 ;  the  Bankruptcy  Act,  by  the 
i  Bankruptcy  Ordinance,  1887 ;  the  Joint  Stock  Companies  Act,  by  the 
Companies  Winding-up  Ordinance  of  1882 ;  and  the  County  Courts  Acts, 
'  by  the  District  Courts  Ordinance  of  1887.     The  laws  of  Mauritius  were 
j  revised  in  1905,  up  to  the  end  of  the  session  1903-1904,  and  consist  of  four 
I  volumes  (being  the  second  edition  of  laws  revised)  and  a  volume  con- 
taining a  chronological  table   of   ordinances,  a   general   index   and  an 
appendix.    There  are  also  annual  volumes  of  ordinances.    An  interesting 
article  dealing  with  the  registration  of  deeds  in  Mauritius  will  be  found 
in  the  Journal  of  Comparative  Legislation,  vol.  ii.  p.  315. 

Courts  of  Law. — The  Cour  dAppel  was  suppressed  by  Order  in 
Council  of  April  13,  1831  (St.  K.  &  0.,  Eev.  1904,  vol.  viii.,  "Mauritius," 
p.  21),  and  became  the  Supreme  Court;  and  by  Article  3  of  Ordinance 
No.  78  of  1831  expressly  received  the  name  of  "Supreme  Court  of 
Mauritius,"  but  as  this  article  was  disallowed,  the  Court  resumed  its 
old  title  of  "  Cour  dAppel." 

The  Supreme  Court  was  so  named  and  reconstituted  by  Order  in 
Council  of  October  23,  1851  {ibid.,  p.  25),  ratifying  Ordinance  No.  2  of 
j  1850,  which  conferred  on  it  all  the  powers  of  the  Queen's  Bench  and 
Chancery  Divisions.  By  Ordinance  No.  61  of  1898-99  jurisdiction  in 
I  bankruptcy,  etc.,  was  given  to  the  Supreme  Court,  which  is  also  a 
i  Colonial  Court  of  Admiralty.  The  Supreme  Court  is  constituted  by 
ja  chief  judge  and  two  or  more  puisne  judges.  In  1872,  by  Ordinance 
j  No.  4  of  that  year,  all  the  powers  of  the  old  Land  Court,  which  were 
i  vested  by  Ordinance  No.  13  of  1832  in  the  Governor  in  Council,  were 
I  transferred  to  the  Supreme  Court.  Appeals  lie  to  the  Supreme  Court 
'  from  the  District  Courts,  and  by  Order  in  Council  of  March  28,  1904 
I  (St.  K.  &  0.  1904,  p.  690),  from  the  Seychelles  {q.v.).  Appeals  from  the 
I  Supreme  Court  to  His  Majesty  in  Council  are  regulated  by  Order  in 
I  Council  of  April  13,  1831,  as  amended  by  Order  in  Council  of  December 
il2,  1894  (St.  K.  &  0.,  Rev.  1904,  vol.  viii.,  "Mauritius,"  p.  21).  For 
i  conditions  of  appeal  see  Privy  Council. 

'       There  are  also  District  Courts,  holden  by  district  magistrates,  whose 

jjurisdiction  is  now  defined  by  Ordinances  Nos.  21,  22,  and  23  of  1888, 

t  j  A  police  magistrate's  Court  was  established  in  Port  Louis  by  Ordinance 

'.  ,No.  20  of  1860,  and  stipendiary  Courts  were  finally  established  in  the 

t  ioolony  by  Ordinance  No.  12  of  1878. 

( ]       Ap2Jlicatio7i  of  Lmperial  Acts. — As  to  currency,  by  Order  in  Council 

■  |of  August  12,  1876  (St.  R.  &  0.,  Rev.  1904,  vol.  ii.,  "  Coin,  Colonies," 

(p.  54),  the  silver  rupee  was  declared  the  sole  legal  tender  in  Mauritius 

[and  its  dependencies.     Express  provision  is  made  by  the  Customs  Act 

(■)9  &  40  Vict.  c.  36,  s.  150),  against  the  importation  of  base  coin  into  the 
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Maunuus.  The  earlier  history  of  currency  in  the  Mauritius  is  deal 
with  in  Chalmers  on  Colmial  Currency,  pp.  360-368  By  a  Colonia 
Ordinance  No  24  of  1851,  provisions  were  made  for  the  protection  of 
British  authors,  and  accordingly  the  prohibitions  against  importation- 
of  foreign  reprints  in  Mauritius  were  suspended  by  Order  m  C<)uncil  . 
April  1.  1853  (St.  R  &  0.,  Rev.  1904,  vol.  n.,"  Copyright,   p.  41). 

The  Colonial  Extradition  Act,  1877,  has  been  incorporated  with  the 
Imperial  Extradition  Acts  (M.,  vol.  v.  "Fugitive  Criminal/' p.  308). 

Certificates  of  competency  granted  by  the  Governor  of  Mauritius  to 
officers  in  the  merchant  service  take  effect  as  if  granted  by  the  Board 
of  Trade  (ibid.,  vol.  viii.,  "Merchant  Shipping,"  p.  46);  and  by  Order  in 
Counca  of  February  27,  1905  (St.  R.  &  0.,  1905,  p.  208),  the  colonial 
certificates  for  passenger  steamers  are  to  be  of  the  same  force  as  if  und. 

the  Imperial  Act.  ^    ,      .  -,  o^  ^^ 

Dependencies.— Rodrigites  has  an  area  of  about  126  square  miles,  or 
about  half  the  size  of  the  Isle  of  Man.  A  magistrate,  acting  under  the 
directions  of  the  Governor  of  Mauritius,  administers  the  island.  Regula- 
tions made  by  the  Governor  of  Mauritius,  with  the  aid  of  the  Executive 
Council,  constitute  the  laws  of  the  island. 

Diego  Garcia,  a  coral  atoll  and  the  chief  of  the  oil  islands,  is  made 
up  of  four  islands,  and  covers  an  area  of  about  90  square  miles.     The , 
administration  is  carried  on  by  a  magistrate.  | 

[See  the  Colonial  Office  List ;  the  Journal  of  Comparative  Legisla-  j 
turn,  vol.  ii.  (N.  S.),  p.  506  ;  and  the  Ordinances  of  Mauritius.] 
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Law,  like  moral  philosophy  or  politics,  has  its  maxims  which  sum  uf  | 
in  a  pregnant  sentence  some  leading  principle  or  axiom  of  law ;  so  called ; 
says  Coke,  "  quia  maxima  est  ejus  dignitas  et  certissima  auctoritas  atquc! 

?u(>d  maxime  omnibus  probetur."  The  merit  of  the  maxim  is  twofold ! 
t  is  a  useful  generalisation  of  law  wherein  every  student  who  would! 
become  his  gown  may  note,  as  Wingate  says,  how  the  same  key  openfj 
many  locks,  or,  to  put  it  in  another  way,  how  all  the  cases  are  reducible; 
to  a  few  theses.*  The  other  merit  of  the  maxim  lies  in  its  epigrammatic' 
form.  Like  the  proverb,  it  embodies  "the  wisdom  of  many  and  the  wit! 
of  one."  The  Latinised  dress  in  which  it  generally  appears  is  only  part 
of  this  epigrannuatic  form — Latin  more  than  any  other  language  lendiii: 

*  Lrird  Bacon  puU  it  (uiaintly  thus :  "This  delivering  of  knowledge  in  distiii' 
•od  dUijoint4sd  abhorisniH  doth  leave  the  wit  of  man  more  free  to  turn  and  toss  an 
to  make  uav  of  that  which  is  so  delivered  to  more  several  purposes  and  application 
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'itself  to  point  and  brevity;  and  must  not  be  taken  to  argue  any  deriva- 
tion from  the  civil  law,  even  if  the  Latinity  of  the  maxim  did  not 
itself  betray  in  most  cases  a  post-classical  or  mediaeval  origin.  These 
.qualities  of  the  maxim — its  sententiousness  and  its  epigrammatic 
point — have  made  it  at  all  times  a  favourite  form  of  legal  currency, 
tendered  and  accepted  generally  —  or,  to  take  another  metaphor, 
{a  portable  armoury  of  legal  weapons.  The  maxim  has,  however, 
ithe  defects  of  its  qualities.  Brevity  makes  it — occasionally — obscure. 
jit  disguises — at  times — a  fallacy — "in  generalibus  latet  error."  But 
i  it  would  be  unfair  to  quarrel  with  the  maxim  for  such  reasons  :  because 
iit  does  not  condense  into  a  sentence  the  significance  of  a  volume,  or 
:  because  it  is  apt  at  times  to  tyrannise  over  the  mind.  Nowhere  more 
,  than  in  its  maxims  does  the  robust  good  sense  of  the  common  law  of 
England  display  itself;  and  does  not  one  of  those  very  maxims  warn  the 
(critic  that  no  one  ought  to  be  wiser  than  the  laws  ? — "neminem  oportet 
legibus  esse  sapientiorem." 

Authority  of  the  Maxims. — The  maxims  of  English  law,  like  the  rules 
the  common  law,  derive  their  source  and  sanction  from  an  immemorial  ' 
antiquity,  from  frequent  judicial  recognition,  and  from  the  imprimatur 
of  the  sages  of  our  law.     One  writer,  indeed — Wingate — has  gone  so  far 
as  to  describe  them  as  "  prime  emanations  of  the  Eternal  Wisdom." 

The  chief  collections  of  legal  maxims  are  that  of  Lord  Bacon,  1596 — 
"  I  hold  every  man  a  debtor  to  his  profession,"  he  says,  and  this  was  his 
way  of  paying  his  debt ;  that  of  Noy — the  legal  confederate  of  Charles  I. 
in  levying  ship  money — written  originally  in  French  (1641) ;  of  Wingate 
(1658);  of  Lofft— annexed  to  his  Eeports  (1776);  of  Halkerson  (1823); 
and,  last,  of  Broom  (7th  ed.,  1900). 

Subject- Matter  of  Maxims. — Maxims  touch,  if  they  do  not  cover,  the 
whole  field  of  law — the  theory  of  the  King's  sovereignty,  the  office  of  a 
judge,  the  first  principles  of  law,  public  policy,  marriage,  infancy,  crime, 
evidence,  the  interpretation  of  statutes  and  legal  instruments,  and  many 
other  matters ;  and  their  significance  and  completeness  is  brought 
into  much  clearer  relief  by  grouping  them  round  the  several  topics 
to  which  they  relate,  rather  than  by  a  bald  alphabetical  arrangement. 
First,  then,  of— 

The  KiTig  as  supreme.  The  leading  constitutional  maxim  on  this 
;i)ject  is  "liex  non  debet  esse  sub  homine  sed  sub  Deo  et  sub  lege, 
quod  lex  facit  regem."^  Hence  no  action  will  lie  against  the  king. 
Hence,  also,  the  corollary  that  "quod  rex  contra  leges  jubet  pro  injussu 
)''putabitur,"  a  maxim  which,  if  remembered,  would  have  saved  some 
"I  our  kings  from  manifold  indiscretions.  It  is  in  this  sense  that  the 
maxim  "Hex  non  potest  peccare,"  "the  King  can  do  no  wrong,"  is  to  be 
.understood.  The  mind  of  the  King  and  of  the  law  is  the  same.  The 
JKing  is  nothing  but  the  law  in  activity :  "  Rex  nihil  est  quam  lex  agens," 
"1-,  as  Lord  ]3acon  puts  it,  "  anima  legis ; "  and  with  this  agrees  the  maxim, 
•  lamning  to  despots,  "  Rex  non  est  ubi  voluntas  dominatur."  Another 
(iiiaxim  emphasises  this  identity  of  King  and  law:  "Rex  omnes  leges 
regni  presumitur  tenere  in  scrinio  pectoris  sui,"  locked  in  his  bosom; 
1 1  id  from  this  source  the  judges,  as  the  King's  vicegerents  or  delegates, 
^derive  not  only  their  commission  to  administer  justice,  but  their  wisdom 
jin  the  law.  Perhaps  this  theory  had  better  not  be  subjected  to  too  close 
-crutiny  historically  or  critically.    The  judges  may,  however,  very  well 

'  The  version  for  which  the  adherents  of  prerogative  have  contended  is  "  A  Deo 
V,  a  rege  lex." 
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be  said  to  expound  custom  and  moral  rules  as  keepers  of  the  King's 
conscience. 

Office  of  a  Judge.— On  this  subject  there  is  quite  a  fasciculus  of 
maxims.  The  first  duty  of  a  judge,  as  Lord  Bacon  says,  is  "  to  suppress 
torts  and  fraud."  To  this  end  the  judge  must  be  judicial,  impartial : 
"  odio  et  amore  caveat  judex ; "  if  possible,  a  peacemaker :  "  boni  judicis 
est  lites  dirimere  ne  lis  ex  lite  oritur  "  (sic) :  for  "  interest  reipublicae  ut 
sint  fines  litium."  It  does  not  follow  that  it  is  the  duty  of  judges 
to  force  compromises  on  the  parties.  His  duty  is  "jus  dicere,  non  dare," 
to  declare,  not  make,  the  law;  and  though  we  have  the  recognised 
phrase  "judge-made  law,"  the  law  so  called  is— saving  equity,  perhaps— 
not  truly  judge-made,  but  only  the  judicial  recognition  of  usage,  social 
or  commercial.  Again,  the  judge  must  not  be  interested,  "  nemo  debet 
esse  judex  in  propria  causa."  "Bonus  judex,"  says  another  maxim, 
"  secundum  a^uum  et  bonum  judicat  et  sequitatem  stricto  juri  praefert," 
a  maxim  which  has  now  received  statutory  sanction  in  the  Judicature 
Acts.  The  maxim  that  a  judge  should  amplify  his  jurisdiction  is  not 
quite  so  unexceptionable,  but  "jurisdictionem"  seems  a  corrupt  reading 
for  "justitiam."  As  to  "audi  alteram  partem,"  there  can  be  no  two 
opinions,  and  most  persons  will  agree  "  aucupia  verborum  judice  indigna," 
— quibbles  are  unworthy  of  a  judge — who  should,  as  Lord  Bacon  says, 
be  rather  wise  than  witty ;  but  as  to  what  are  quibbles,  lawyers  and 
laymen  may  differ.  The  maxim  "judicis  est  judicare  secundum  allegata 
et  probata  "  has  been  much  relaxed  by  the  modern  system  of  pleading. 
Judicial  discretion  is  well  summed  up  in  the  saying,  "Discretio  est 
discernere  per  legem  quid  sit  justum."  It  is  not  caprice.  That  the 
abuse  of  justice  is  worse  than  violence — "pejus  est  judicio  quam  per 
vim  injuste  facere  " — is  a  maxim  which  no  one  has  emphasised  more 
strongly  than  Lord  Bacon  in  his  essay  on  Judicature,  though  he  so 
lamentably  failed  to  illustrate  it  in  practice ;  and  by  its  side  may  be 
put  the  aphorism — which  the  modern  critic  has  wrested  to  his  own 
purposes — "Judex  damnatur  cum  nocens  absolvitur." 

First  or  Fundamental  Principles  of  Law. — Among  these,  "salus 
reipublicaj  suprema  lex  esto  "  {not  "  est,")  claims  the  first  place.  This 
maxim,  which  stands  in  the  forefront  of  the  Twelve  Tables,  was  the 
keystone  of  all  the  ancient  polities ;  and  though  the  individualism  of 
Western  freedom  relaxed  its  vigour,  it  still  summarises  the  ideals  of  the 
public  policy  of  our  law,  and  seems  daily  gaining  fresh  strength  from 
the  socialistic  tendencies  of  the  age.  All  private  rights  of  person  and 
property  are  alike  subject  to  this  one  supreme  end — the  welfare  of  the 
State.  It  is  this  which  in  old  days  legalised  the  press-gang,  and  still 
legalises  conscription  among  foreign  nations,  which  compels  the  parent 
to^  send  his  child  to  school,  the  ordinary  citizen  to  sell  his  land  for 
railway  and  waterworks  and  gasworks  undertakings,  to  amend  insanitary 
premises,  to  serve  on  juries,  to  let  the  vindication  of  public  justice  take 
precedence  of  his  private  remedy ;  it  is  this  which  forbids  contracts  in 
restraint  of  trade  or  in  contravention  of  good  morals,  and  all  compound- 
ing of  felonies,  and  in  a  hundred  ways  constrains  private  selfishness  to 
serve  or  save  the  State,  whether  it  be  by  sacrificing  a  gain — "  beneficium 
privatoruni  non  potest  publico  juri  derogare" — or  bearing  a  burden, 
"  lex  citius  tolerare  vult  privatum  damnum  quam  publicum  malum." 

Many  of  the  maxims  illustrating  first  principles  of  the  law  are  on 
the  borderland  between  morals  and  positive  law ;  but  this  is  only  what 
we  might  naturally  expect,  for  the  moral  code  is  the  broad  base  on 
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which  the  smaller  superstructure  of  positive  law  is  erected.  To  take 
some  examples  of  this :  "  ^quum  et  bonum  est  lex  legum,"  equity  and 
goodness  is  the  law  of  laws;  "lex  injusta  non  est  lex,"  "Veritas  est 
justitise  mater."  If  the  law  allows  fictions,  it  is  only  in  furtherance 
of  justice. 

"  Vita  reipublicse  pax,  et  anima  libertas,  et  corpus,  leges,"  is  a  maxim 
no  less  comprehensive  than  true :  peace,  that  is  to  say,  is  the  life  of  the 
State,  liberty  its  mind,  and  the  laws  its  body :  that  through  which  its 
liberty,  its  lawful  energies — distinct  from  licence — find  their  free  play ; 
for  the  motto  of  English  law  is,  and  always  has  been,  the  same  as  that 
of  Selden,  "  irepl  Travrbs  tyjv  kX^vdepiav."  "  Katio  est  anima  legis  " — reason, 
good  sense,  is  the  soul  of  the  law.  What  a  pregnant  saying  is  this ! 
Yet  it  is  one  which,  however  traduced  by  ignorant  tongues,  the  judg- 
ments of  our  greatest  judges  have  amply  vindicated.  With  it  may  be 
coupled  the  maxim,  "  summa  ratio  est  quae  pro  religione  facit,"  a  maxim 
which  enshrines  the  Christianity  of  the  common  law.  There  are  many 
other  typical  maxims  under  this  head. 

"  Argumentum  ab  auctoritate  est  fortissimum  in  lege,"  for  instance, 
illustrates  the  conservatism  of  the  law ;  "  argumentum  ab  inconvenienti 
plurimum  valet  in  lege,"  the  practical  spirit  of  the  law ;  "  de  minimis  non 
curat  lex,"  the  dignity  of  the  law  ;  "  lex  nihil  frustra  facit,"  the  sagacity 
of  the  law ;  "  misera  est  servitus  ubi  jus  vagum  aut  incertum,"  the 
importance  of  certainty  in  the  law,  however  defective  it  may  be  in 
reason  ;  "  lex  non  cogit  ad  impossibilia,"  the  reasonableness  of  the  law ; 
"  multa  non  vetat  lex  quse  tacite  damnat,"  the  high  principle  of  the  law ; 
"jubens  honesta  et  prohibens  contraria;  sequitas  sequitur  legem"  (as 
the  rudder  the  ship),  the  supremacy  of  the  common  law;  and  to  all 
these  excellences  we  may  add  what  may  perhaps  surprise  some  persons 
to  hear,  the  maxim  that  "the  law  favoureth  the  speeding  of  men's 
causes,  and  therefore  hatetli  delay;"  only  "sicut  natura  non  facit 
saltum,  ita  nee  lex." 

CiLntom. — "  Optimus  interpres  rerum  usus,"  "  optimus  interpres  rerum 
consuetudo,"  are  maxims  highly  characteristic  of  our  law.  They  lie  at  the 
root  of  the  common  law,  which  is  but  general  usage,  the  reasonableness 
or  convenience  of  which  has  been  attested  by  experience — "  consuetudo 
est  altera  lex;"  and  they  have  moulded  the  common  law  from  age 
to  age  to  meet  the  exigencies  of  an  ever-changing  state  of  society. 
Mercantile  law  furnishes  an  admirable  illustration.  It  is  nothing  but 
the  body  of  merchants'  usages  interpreted  and  approved  by  use,  and 
systematised  and  sanctioned  by  law.  On  the  same  principle  depends 
the  maxim,  "consuetudo  loci  est  observanda."  Local  customs  of 
husbandry,  of  fishery,  of  mining,  or  of  trade  have  nearly  always  their 
origin  and  justification  in  experience :  they  are  what  practice  has 
proved  to  be  best  suited  to  the  particular  locality. 

Cmitrads, — The  maxim  "  modus  et  conventus  vincunt  legem  "  affirms 
the  first  principle  of  contract.  Thus  if  a  house  be  blown  down  with 
the  wind,  the  lessee  is  excused  in  waste ;  but  if  he  have  covenanted  to 
repair  it,  then  an  action  of  covenant  lies  by  the  agreement  of  the  parties. 
But  the  maxim  is  one  which  must  be  understood  with  qualification,  a 
qualification  expressed  in  two  other  maxims :  "  nullius  charta  legibus 
potest  derogare,"  and  "  conventio  privatorum  non  potest  publico  juri 
derogare."  Freedom  of  contract,  in  other  words,  is  circumscribed  and 
limited  by  the  requirements  of  public  policy.  There  is  nothing,  for 
instance,  to  prevent  a  landowner,  in  granting  the  surface,  stipulating  that 
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lie  shall  not  be  liable  for  subsidence  (Bowhotham  v.  Wilson,  1858,  8  El.  & 
Bl.  150);  or  that  time  shall  be  of  the  essence  of  the  contract,  though 
it  is  not  so  by  the  general  law  (Martindale  v.  Smith,  1841,  1  Q.  B.  395 ; 
55  R.  R.  285).  On  the  other  hand,  a  clause  in  a  company's  articles 
providing  that  a  shareholder  shall  not  be  entitled  to  present  a  petition 
without  the  sanction  of  the  directors  is  void,  for  the  Companies  Act, 
1862,  gives  him  a  statutory  right  to  present  such  petition  {In  re  Feveril 
GoUl  MiTm,  [1898]  1  Ch.  122;  67  L.  J.  Ch.  77),  and  in  many  modern 
statutes  "  contracting  out "  is  prohibited  where  it  would  defeat  the  policy 
of  the  law.  For  the  same  reason,  no  contract  can  be  maintained  which 
is  "  contra  bonos  mores,"  tainted  with  immorality  ;  for  "  omnis  contractus 
turpitudinis  legibus  invisus."  It  is  of  the  essence  of  a  contract  that 
it  should  be  freely  entered  into — "  nihil  consensui  tam  contrarium  est 
quam  vis  atque  metus,"  force  and  fear. 

The  necessity  of  a  consideration  in  English  law  to  constitute  a  good 
contract  is  embodied  in  the  familiar  maxim,  "  ex  nudo  pacto  non  oritur 
actio,"  a  maxim  coeval  in  spirit,  if  not  in  form,  with  the  bargaining 
instincts  of  human  nature.  "Caveat  emptor,"  let  the  buyer  beware, 
is  another  characteristic  maxim  deeply  rooted  in  the  independence  of 
the  Anglo-Saxon  race — a  maxim  equally  applicable,  as  a  recent  case 
discovers  {Moss  v.  Moss,  [1897]  P.  263 ;  66  L.  J.  P.  154),  to  the  marriage 
contract  as  to  the  purchase  of  a  horse  or  of  a  quarter  of  wheat. 

Gifts. — Maxims  as  to  gifts  may  be  headed  with  the  precept, 
"debitor  non  presumitur  donare,"  or,  in  other  words,  "justitia  prior 
liberalitati,"  a  man  must  be  just  before  he  is  generous.  In  gifts,  as  in 
other  matters,  secrecy  is  suspicious — "dona  clandestina  sunt  semper 
suspiciosa ; "  that  is  why  the  law  requires  good  evidence  of  a  gift — 
a  deed  or  delivery.  Some  persons  might  suppose  the  maxims  "  nemo 
dat  qui  non  habet,"  "  nemo  dat  quod  non  habet,"  in  the  nature  of 
supertiuous  truisms,  but  the  lawyer  conversant  with  the  equitable 
doctrine  of  election  knows  that  a  man,  through  the  artifices  of  that 
doctrine,  can  give  away  what,  in  fact,  he  does  not  possess. 

Torts. — The  law  of  wrongs  or  torts  has  gathered  round  it  many 
maxims  of  cardinal  importance.  The  chief  of  these,  and  most  compre- 
liensive,  is  "  alterum  non  Isedere."  Accidental  injury  the  law  excuses 
{Stanley  v.  Powell,  [1891]  1  Q.  B.  86;  60  L.  J.  Q.  B.  52);  but  an  injury 
is  not  accidental  because  the  doer  of  it  does  not  intend  to  injure  any 
particular  individual,  for  a  man  is  presumed  to  intend  the  natural  and 
probable  consequences  of  his  action  :  if,  for  instance,  he  throws  a  lighted 
squib  into  a  building  full  of  people  {Scott  v.  Shepherd,  1773,  2  Black.  (W.) 
892),  or  leaves  a  horse  and  cart  un watched  in  the  street  {Lynch  v.  Nurdin, 
1841.  1  Q.  B.  29 ;  55  R  R  191).  The  test  in  these  cases  is,  Would 
a  reasonable  man  have  foreseen  the  actual  consequences  as  likely  to 
happen  ?  for  though  every  man  must  be  credited  with  common  sense, 
it  is  an  equally  vital  maxim  of  law  that  a  man  is  not  held  liable 
intletinitely  for  all  the  consequences  which  the  whirligig  of  chance  may 
bring  about,  or  an  ingenious  imagination  conceive — "  In  jure  non  remota 
causa  sed  proxinia  spectatur." 

A  man  cannot  escape  by  using  another  as  the  instrument  of  his  wrong- 
doing. This  just  principle,  that  a  master  is  liable  for  the  wrongful  acts 
of  his  servanU,  is  expressed  in  the  maxims  "  qui  facit  per  alium  facit  per 
so  "  and  "  respondeat  superior,"  maxims  founded  on  the  principle  of  social 
duty,  that  every  man  in  the  management  of  his  own  affairs,  whether  by 
luinself  or  by  \m  agents  or  servants,  shall  so  conduct  them  as  not  to  injure 
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another.  It  has  its  analogue  in  the  maxim  of  property,  "  sic  utere  tuo  ut 
alienum  non  Isedas  "  {supra).  How  much  meaning,  again,  is  condensed 
into  the  maxim  derived  from  the  civil  law,  "imperitia  culpse  adnumeratur." 
"  If  a  man,"  as  Sir  F.  Pollock  observes,  "  will  drive  a  carriage,  he  is  bound 
to  have  the  ordinary  competence  of  a  coachman ;  if  he  will  handle  a  ship, 
of  a  seaman ;  if  he  will  treat  a  wound,  of  a  surgeon ;  if  he  will  lay  bricks, 
of  a  bricklayer."  He  undertakes  for  common  skill  in  the  craft;  but 
necessity  may  excuse  unskilfulness  as  well  as  other  trespasses  and 
wrongs — "Necessitas  quod  cogit  defendit."  Necessity  can,  however, 
be  no  excuse  against  the  commonwealth,  for  "  necessitas  publica  major 
quam  privata."  Persons  in  danger  of  shipwreck  may,  for  instance, 
jettison  other  men's  goods  and  not  be  answerable,  but  not  ordnance 
or  ammunition  going  to  relieve  any  of  the  King's  towns.  So  says  Noy. 
The  imperilled  must  act  in  the  Eoman  spirit,  "  Necesse  est  ut  eam,  non 
ut  vivam."  In  any  case,  the  fear  that  prompts  the  act  must  be  a  well- 
grounded  fear.  The  law  requires  a  certain  firmness  in  every  man — 
"Vani  timoris  justa  excusatio  non  est."  The  act  of  God,  lightning. 
Hood,  storm,  like  vis  major,  is  a  species  of  necessity  and  "  nemini  facit 
injuriam,"  but  even  here  the  law  does  not  relax  the  duty  of  due 
diligence  {B.  v.  Commissioners  of  Sewers  for  Essex,  1885,  14  Q.  B.  D. 
574;  53  L.  J.  Q.  B.  574). 

A  maxim  in  this  connection  which  has  much  exercised  the  minds 
of  the  Court  is  "  volenti  non  fit  injuria,"  embodying  the  perfectly  sound 
principle  that  a  person  cannot  complain  of  an  injury  to  which  he  has 
consented.  This  is  daily  illustrated  in  common  life.  It  protects  the 
surgeon  who  amputates  a  limb;  the  football  player,  boxer,  or  fencer, 
HO  long  as  they  play  fairly  according  to  the  rules  of  the  game;  and 
it  prevents  a  person  who  chooses  to  pay  a  debt  barred  by  the  Statute 
of  Limitations,  or  not  enforceable  by  reason  of  infancy,  from  getting  his 
money  back  {Bize  v.  Dickason,  1  T.  E.  286,  287 ;  4  K.  E.  8).  The  difficulty 
of  the  maxim  lies  in  the  word  "  volenti,"  the  extent  of  the  consent  given. 
Scienti  is  not  volenti,  as  Bowen,  L.J.,  observed  in  a  well-known  case,  and 
if  this  distinction  is  kept  in  mind  the  maxim  has  not  really  been  so 
much  encroached  upon — as  it  would  seem  to  have  been — by  modern 
labour  legislation.  The  maxim  must  also  be  received  with  this  reserva- 
tion, that  no  consent — no  leave  or  licence — can  legalise  an  unlawful  act ; 
e.g.  procuring  abortion,  for  instance.  Consent  in  such  a  case  means  only 
a  conspiracy  to  break  the  law. 

Another  maxim  of  the  law  of  torts  is,  "  actio  personalis  moritur  cum 
persona  "  {q.v.),  a  maxim  the  history  of  which  is  coextensive  with  the 
history  of  English  law. 

"  Culpa  lata  dolo  sequiparatur  "  is  a  maxim  which  in  substance  the 
Court  of  Appeal  accepted  in  Beeh  v.  Derry,  1888,  37  Ch.  D.  541;  57 
L.  J.  Ch.  347 — that  directors  making  untrue  statements  without  reason- 
able ground  for  believing  them  true  was  deceit ;  and  though  the  House 
of  Lords  would  not  accept  that  statement  of  the  existing  law,  the 
legislature  has  now,  in  the  Directors'  Liability  Act,  1890,  given  effect 
to  the  spirit  of  the  maxim. 

Fraud. — "  Fraus,"  saith  the  maxim, "  est  legibus  invisissima,"  it  avoids 
all  acts,  ecclesiastical  and  civil ;  and  another  .maxim  goes  on  to  affirm 
"  nihil  calliditate  stultius,"  which  is  only  another  mode  of  saying  that 
honesty  is  the  best  policy ;  still  it  may  be  a  little  too  optimistic  to  say 
"sub  clypeo  legis" — under  the  aegis  of  justice — "nemo  decipitur;"  for 
there  is  nothing  to  prevent  a  purchaser  getting  a  bad  title  though  the 
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property  is  sold  with  the  sanction  of  the  Court.  "Fraus  est  odiosa  et 
non  pntsumenda  "  is  a  maximum  highly  characteristic  of  the  fair  spirit 
of  English  law,  and  may  be  commended  to  those  who  would  treat 
directors  as  suspects  against  whom  everything  is  to  be  presumed.  A 
"  suppressio  veri "  may  be  as  much  a  fraud  as  a  "  suggestio  falsi,"  but 
the  maxim  "aliud  est  celare,  aliud  tacere,"  marks  a  substantial 
distinction. 

Nuisance, — In  criticising  in  a  well-known  case — Walter  v.  Selfe, 
1850,  4  De  G.  &  Sm.  315 — what  makes  a  nuisance,  Knight  Bruce,  L.J., 
asks,  "  Ought  this  inconvenience  to  be  considered,  in  fact,  as  more  than 
fanciful,  more  than  one  of  mere  delicacy  or  fastidiousness — as  an  incon- 
venience materially  interfering  with  the  ordinary  comfort  physically  of 
human  existence,  not  merely  according  to  elegant  or  dainty  modes  and 
habits  of  living,  but  according  to  plain  and  sober  and  simple  notions 
among  English  people  ? "  The  maxim  puts  it  in  five  words,  "  Lex  non 
favet  votis  delicatorum." 

Criminal  Lata. — The  two  maxims  which  may  be  said  to  constitute 
the  chief  pillars  of  our  criminal  law  are  "ignorantia  juris  neminem 
excusat,"  no  man  can  plead  ignorance  of  the  law,  and  "  omnis  indem- 
natus  pro  innoxio  legibus  habetur,"  the  law  of  England  holds  every  man 
innocent  until  he  is  proved  guilty.  The  first  of  these  is  a  necessary 
assumption  postulated  by  the  exigencies  of  civil  society.  The  law  would 
be  reduced  to  a  state  of  impotency  were  it  competent  to  anyone  who  has 
committed  a  crime  to  allege  that  he  did  not  know  it  to  be  against  law, 
and  though  the  maxim  is,  in  a  sense,  a  fiction,  it  is  not  so  contrary  to 
natural  justice  because  the  prohibitions  of  the  criminal  law  are  in  the 
main  prohibitions  which  appeal  to  the  moral  sense  of  all  mankind.  And 
if  the  law  makes  presumptions  of  knowledge,  it  makes  none  of  guilt. 
It  requires  guilt  to  be  strictly  proved  in  each  particular  case,  nor  does 
it  esteem  that  as  guilt  which  exists  only  in  thought  or  intention — 
" cogitationis  pcenam  nemo  patitur;"  "in  criminalibus  voluntas  pro 
facto  non  reputabitur,"  are  the  maxims  which  draw  the  broad  distinc- 
tion between  law  and  ethics.  Law,  wisely  keeping  clear  of  casuistry — 
"  nimia  subtilitas  in  jure  reprobatur " — ignores  intent  until  it  has 
manifested  itself  in  some  overt  act  against  the  individual  or  the  State ; 
but  when  once  it  has  done  so  and  the  law  is  "  seised  "  of  the  case,  the 
state  of  mind  of  the  wrong-doer,  malice  or  not,  the  "  mens  rea,"  becomes 
an  important  element.  This  is  expressed  in  the  familiar  maxim,  "  actus 
non  facit  reum,  nisi  men  sit  rea." 

The  distinction  between  tort  and  crime  is  with  us  well  marked.  In 
a  rude  age  the  two  are  hardly  differentiated.  Law-licensed  revenge 
supplies  a  wild  kind  of  justice  until  the  State  compels  the  injured 
party  to  accept  a  money  compensation,  and  to  leave  the  vindication  of 
the  law  to  the  King  as  personifying  the  community.  This  transition 
is  seen  in  the  maxim  "venia  privatim  Isesi  non  sufficit  legibus."  The 
rules  against  compounding  a  felony  or  shifting  a  prosecution  have  the 
same  source,  and  so  too  tlie  rule  which  requires  that  public  justice  must 
(inst  )h;  satisfied  before  the  injured  party  can  pursue  his  civil  remedy. 
The  significance  of  these  rules  is  plain.  It  deeply  concerns  the  State  as 
Hud)  that  wrong-doing  should  not  go  unpunished — "  interest  reipubhca^ 
no  njaleficia  remaneant  impunita;"  "pereat  unus  ne  pereant  omnes." 
Without  this  reign  of  law  the  world  would,  as  Sydney  Smith  said, 
be  notliing  but  a  "wild  waste  of  passion."  To  spare  the  guilty  is  a 
menace  to  the  innocent :  "  Qui  parcit  nocentibus  innocentibus  minatur." 
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But  all  punishment  is  by  the  theory  of  English  law  reformatory  and 
deterrent,  not  retributive  or  vindictive.  Hence  the  maxim  "  poena  ad 
paucos,  metus  ad  omnes  perveniat,"  punishment  is  awarded  to  inspire 
awe,  and  make  the  law  a  terror  to  evil-doers.  A  multitude  of  punish- 
ments, as  a  maxim  says,  are  no  less  discreditable  to  the  prince  than 
many  deaths  to  a  doctor :  "  Nemo  bis  punitur  pro  eodem  delicto  "  is  a 
corollary  from  the  above  principles.  Of  drunkenness  our  law  in  theory 
holds  a  similar  view  to  Solon.  It  aggravates  crime:  "omne  crimen 
ebrietas  et  incendit  et  auget."  (But  see  article  Drunkenness.)  One 
maxim  we  receive  respectfully,  but  not  quite  convinced — that  the  law 
respecteth  life  and  liberty  most  and  the  person  above  his  possessions, 
when  interpreted,  that  is,  in  the  light  of  the  sentences  passed  respec- 
tively for  ruffianly  assault  and  stealing  a  purse.  The  First  Offenders 
Act  is  the  modern  version  of  "principio  obsistendum  est." 

Property  and  its  Responsibilities. — Acquisitiveness  is  the  mainspring 
of  industry.     Take  away  this  incentive — 

"untune  this  string, 
And  mark  what  discord  follows." 

It  has  ever  therefore  been  the  policy  of  the  law  to  allow  men  to  appro- 
priate the  fruits  of  their  labour — lands,  chattels,  or  choses  in  action — 
and  to  protect  them  in  the  enjoyment  of  such  fruits;  but  to  this  the 
law  makes  certain  exceptions  which  are  enumerated  in  the  maxim  "  aer, 
lux,  aqua  protluens,  ferae,  nulli  propria,  omnibus  communia."  Air,  light, 
the  blessing  of  the  direct  rays  of  the  sun,  flowing  w^ater,  these  are  the 
free  bounties  of  nature  which  selfishness  may  not  monopolise ;  and  how 
deeply  the  maxim  as  regards  "ferse"  has  sunk  into  the  popular  mind 
is  evidenced  by  the  battle  that  has  raged  for  centuries  and  still  rages 
round  game  and  the  Game  Laws ;  but  the  maxim  must  be  read  with 
that  other  maxim,  which  is  the  ground  of  the  law  of  prescription  and 
of  easements,  "possessio  facit  jus."  The  completeness  of  the  land- 
owner's right  is  embodied  in  the  maxim  "cujus  est  solum,  ejus  est 
usque  ad  coelum,"  from  the  centre  to  the  sky,  so  that  even  sailing  over 
it  in  a  balloon  may  be  a  trespass  {Kenyan  v.  Hart,  1865,  6  B.  &  S.  249, 
252).  To  this  exclusiveness  of  possession  may  be  added  the  maxim 
which  contains  the  law  of  fixtures  in  a  nutshell,  "quicquid  plantatur 
solo  solo  cedit,"  trees,  buildings,  machinery;  and  in  this  connection 
we  may  note  another  maxim  of  property,  "  Incidents  cannot  be  severed." 
If  a  man  grant  wood,  for  instance,  to  be  burnt  in  such  a  house  the  wood 
cannot  be  granted  away,  but  he  who  has  the  house  shall  have  the  wood 
also.  Perhaps  the  most  famous  of  all  our  legal  maxims  is  that  which 
declares  "  every  man's  house  to  be  his  castle,"  "  Sua  cuique  domus  arx 
esto,"  with  its  complement, "  nemo  de  domo  sua  detrahi  potest."  In  this 
time-honoured  aphorism  we  have  reflected  a  microcosm  of  the  law  of 
primitive  society.  In  those  rude  early  times  when  the  homestead  was 
an  oasis  of  peace  in  the  midst  of  a  desert  of  lawlessness,  and  only  less 
sacred  than  the  precincts  of  the  King's  palace,  "domus  sua  cuique 
tutissimum  refugium"  had  a  very  real  significance.  The  modern 
version  has  added  "and  the  English  woman's  castle  too,"  from  which 
she  may  exclude  even  her  husband  {Weldon  v.  De  Bathe,  1884, 
14  Q.  B.  D.  339). 

But  if  the  rights  of  property  are  great  so  are  its  responsibilities,  and 
these  responsibilities  cannot  be  summed  up  in  a  more  comprehensive 
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sentence  than  "  sic  utere  tuo  ut  alienum  non  lifidas."  The  latest  illustra- 
tion of  this  many-sided  maxim  will  be  found  in  Ogston  v.  Aberdeen 
District  Tramways  Co.,  [1897]  A.  C.  Ill— a  case  of  a  tramway  company 
clearing  its  line  of  snow  by  salt  at  the  expense  of  a  nuisance  to  the 
public. 

Emdmce.—T\\e  law  does  not  accept  the  brilliant  paradox  that  speech 
was  given  us  to  conceal  our  thoughts — brilliant  paradoxes  are  seldom 
sound.  Its  maxim  is  "index  animi  sermo,"  words  are  the  index  of 
thought.  This  is  by  no  means  synonymous  with  saying  that  a  man 
generally  speaks  the  truth.  His  speech  may  discover  the  prevaricator 
and  the  perjurer,  as  well  as  the  truth-telling  witness,  as  the  cross- 
examiner  well  knows.  In  consonance  with  this  maxim  is  that  other, 
"habemus  optimum  testeni  confitentem  reum,"  yet  confession  is  not 
conclusive.  It  may  have  been  induced  by  threats  or  hope  of  benefit, 
and  if  it  has  been  the  law  rejects  it.  Admissions,  too,  are  jealously 
guarded,  but  admissions  against  interest  may  rightly  be  received ;  "  for 
the  law  reputeth  that  a  man  will  deal  for  his  own  best  advantage, 
and  therefore  the  law  believeth  against  the  party  whatsoever  is  to  his 
prejudice." 

In  all  legal  proceedings  the  burden  of  proof  is  on  the  plaintiff  or 
prosecutor.  This  is  expressed  in  the  maxim  "actori  incumbit  onus 
probandi,"  and  with  this  may  be  coupled  the  maxim  "nemo  tenetur 
adversarium  suum  contra  se  armare."  True,  the  defendant  may  be 
compelled  to  give  discovery,  but  he  is  not  compellable  to  disclose  his 
evidence — to  show  his  adversary  his  brief. 

Consistently  with  its  first  principle  of  always  requiring  the  best 
possible  evidence,  the  law  places  peculiar  reliance  on  the  evidence  of 
experts :  "  cuilibet  in  sua  arte  perito  est  credendum ; "  and  this  is 
undoubtedly  in  theory  a  sound  principle,  but  in  practice  it  cannot  be 
said  to  work  successfully,  the  tendency  being  for  the  expert  to  identify 
himself  too  much  with  the  side  for  which  he  is  called. 

It  is  the  same  principle  of  the  best  evidence  which  has  given  birth 
to  the  maxim  "  plus  valet  oculatus  testis  unus  quam  auriti  decem."  The 
old  rule  of  Anglo-Saxon  procedure  allowed  nothing  but  the  testimony 
of  eye-witnesses. 

Presumptions. — In  its  presumptions,  again,  which  are  part  of  the  law 
of  evidence,  the  law  discovers  great  discretion :  "  Nemo  presumitur 
alienam  posteritatem  sua?  pr?etulisse."  Why  ?  Because  experience 
shows  people  do  not :  blood  is  thicker  than  water :  "  naturte  vis  maxima 
chirographum  apud  debitorem  repertum  praesumitur  solutum."  Why  ? 
Because  in  such  a  case  the  note  of  hand  usually  is  discharged ;  so  the 
presumption  "  omnia  rite  acta,"  or  "  pater  est  quem  nupti^e  demonstrant." 
It  is  upon  grounds  like  this  of  what  usually  happens — "  ordinem  naturae  " 
— that  the  law  bases  its  presumptions.  This  it  is  which  gives  fhem  their 
strength,  and  inspires  another  maxim, "  stabit  presumptio  donee  probetur 
in  contrarium." 

In/aiwij.—The  infant  has  been  called  the  spoilt  child  of  English  law, 
and  with  good  reason.  "  Meliorem  conditionem  suam  facere  potest 
minor,  deteriorem  ne(iua(iuam,"  or,  put  otherwise,  "contractus  infantis 
jnvalidus  si  in  damnum  sui  spectet."  Here  we  have  the  pith  of  the 
law  of  infancy.  The  infant  alone  is  permitted  by  law  to  play  fast 
and  Ic>080--t<j  hold  to  a  contract  if  beneficial,  to  disaffirm  it  if  onerous. 
But  the  privilege  of  infancy— the  plea  of  immature  understanding — 
lies  chiotly  in  the  domain  of  contract.    In  tort  or  crime, "  malitia  supplet 
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Forms. — The  law,  as  St.  Paul  says  of  the  Church,  "  requireth  decency 
and  order,"  and  to  this  end  nothing  conduces  more  than  well-settled 
forms,  and  inasmuch  as  "  these  formal  and  orderly  parts,"  as  Blackstone 
says,  speaking  of  a  deed,  "  are  calculated  to  convey  the  meaning  in  the 
clearest,  distinctest,  and  most  effectual  manner,  and  have  been  well 
considered  and  settled  by  the  wisdom  of  successive  ages,  it  is  prudent 
not  to  depart  from  them  without  good  reason  or  urgent  necessity ; " 
"  minime  mutanda  sunt  qua?  certam  habuerunt  interpretationem."  There 
is  another  reason  :  "  Clausula^  inconsuetse  semper  inducunt  suspicionem ;  " 
"  via  trita  via  tuta." 

Interpretation  of  Deeds. — The  first  and  governing  maxim  here  is 
"animus  hominis  est  anima  scripti,"  intention  is  the  soul  of  an  instru- 
ment. To  arrive  at  it  "  contemporanea  expositio  est  optima,"  the  date 
and  circumstances  under  which  it  was  made ;  and  with  these  may  be 
coupled  the  familiar  maxim,  "  qui  hseret  in  litera,  hneret  in  cortice,"  but 
the  letter — words — must  have  their  due  weight,  and  the  true  task  of 
the  Court  is  to  interpret  the  intention  as  expressed  in  the  language ; 
as  James,  L.  J.,  called  it,  the  intendment  of  the  instrument.  In  construing 
words,  "  noscitur  a  sociis  "  is  as  good  a  guide  legally  as  it  is  socially,  and 
subject-matter  is  no  less  important  than  context,  "  verba  aceipienda  sunt 
secundum  subjectam  materiem."  "  Falsa  demonstratio  non  nocet  "  is  true 
if,  but  only  if, "  constat  de  persona ; "  in  other  words,  where  the  description 
is  surplusage,  "  surplusagium  non  nocet." 

Husband  and  Wife. — The  maxims  on  this  subject  smack  of  an 
antiquity  little  consonant  to  the  spirit  of  our  age :  "  Uxor  non  est  sui 
juris  sed  sub  potestate  viri ; "  "  omnia  uxoris  durante  conjugio  mariti 
sunt;"  "uxor  et  maritus  unum  in  lege."  They  belong  to  the  law's 
lumber-room — curious  historical  relics,  like  the  scold's  bridle  and  the 
cucking-stool.  Maxims  are  yet  to  be  coined  which  shall  express  the 
modern  matrimonial  relation.  For  the  rest,  the  maxim-making  mint 
seems  now  closed. 

Maxims,  though — as  hon  mots — they  may  have  lost  something  of 
their  original  brightness,  are  still  a  useful  currency.  Indeed,  this 
usefulness  may  be  said  to  increase,  rather  than  to  diminish,  as  the  law 
grows  more  complex  and  involved.  They  bring  back  the  sophisticated 
mind — in  wondering  mazes  lost — to  first  principles  and  a  primitive 
simplicity,  and  for  this  reason  they  remain,  and  are  likely  long  to 
remain,  an  enduring  monument  of  the  wisdom,  justice,  and  good  sense 
of  the  common  law  of  England.     See  also  Maxims  of  Equity. 

Alphabetical  List  of  the  Principal  Maxims. 

A  commiini  observantia  non  est  recedendum. 

Accusator  post  rationabile  tempus  non  est  audiendus  nisi  se  bene  de 
omissione  excusaverit. 

Actio  personahs  moritur  cum  persona  {q.v.)  (p.  105). 

Actor  sequitur  forum  rei. 

Actori  incumbit  onus  probandi  (p.  108). 

Actus  curiae  neminem  gravabit. 

Actus  Dei  riemini  facit  injuriam. 

Actus  legis  nemini  facit  injuriam. 

Actus  non  facit  reum,  nisi  mens  sit  rea  (p.  106). 

Ad  ea  quee  frequentius  accidunt  jure  adaptantur. 

Ad  qua3stionem  facti  non  respondent  judices ;  ad  qusestionem  legis  non 
respondent  juratores. 
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.^Edificare  in  tuo  proprio  solo  non  licet  quod  alteri  noceat. 

^^ificatura  solo,  solo  cedit. 

^•Equitas  sequitur  legem  (p.  103). 

^quuin  et  bonum  est  lex  legum  (p.  103). 

Aer,  lux,  aqua  profluens,  ferae,  nulii  propria,  omnibus  communia  (p.  107). 

Alea  et  ganeo  res  turpissimse. 

Aliud  est  celare,  aliud  tacere  (p.  106). 

Allegans  contraria  non  est  audiendus. 

Allegans  suam  turpitudinem  non  est  audiendus. 

Alterum  non  Isedere  (p.  104). 

Ambiguis  casibus  semper  prsesumitqr  pro  rege. 

Ambiguitas  verborum  latens  verificatione  suppletur. 

Angliffi  jura  in  omni  casu  libertati  dant  favorem. 

Animus  hominis  est  anima  scripti  (p.  109). 

Argumentum  ab  auctoritate  est  fortissimum  in  lege  (p.  103). 

Argumentum  ab  impossibili  plurimuni  valet  in  lege. 

Argumentum  ab  inconvenienti  plurimum  valet  in  lege  (p.  103). 

Assignatus  utitur  jure  auctoris. 

Aucupia  verborum  sunt  judice  indigna  (p.  102). 

Audi  alteram  partem  (p.  102). 

Bello  parta  cedunt  reipublicae. 

Beneficium  privatorum  non  potest  publico  juri  derogare  (p.  102). 

Boni  judicis  est  ampiiare  justitiam  (p.  102). 

Boni  judicis  est  lites  dirimere  (p.  102). 

Bonus  judex  secundum  asquum  et  bonum  judicat  et  aequitatem  stricto 
juri  praefert  (p.  102). 

Causa  proxima  et  non  remota  spectatur. 

Caveat  emptor  (p.  104). 

Caveat  venditor. 

Caveat  viator. 

Certum  est  quod  certum  reddi  potest. 

Cessante  causa,  cessat  et  effectus. 

Cessante  ratione  legis,  cessat  ipsa  lex. 

Chirographum  apud  debitorem  repertum  praesumitur  solutum. 

Circuitus  est  evitandus. 

Clausula  inconsuetae  semper  inducunt  suspicionem  (p.  109). 

Cogitationis  poenam  nemo  patitur  (p.  106). 

Communis  error  facit  jus. 

Conditiones   quaelibet  odiosae ;    maxime   autem  contra  matrimonium  et 
coramercium. 

Consensus,  non  concubitus  facit  matrimonium. 

Consensus  tollit  errorem. 

Consentire  matrimonio  non  possunt  infra  annos  nubiles. 

Consuetudo  est  altera  lex  (p.  103). 

Consuetudo  loci  est  observanda  (p.  103). 

Consuetudo  regni  Angliae  est  lex  Anglise. 

Contemporanea  expositio  est  optima  (p.  109).  ' 

Contractus  infantis  invalidus  si  in  damnum  sui  spectet  (p.  108) 

Lonventio  privatorum  non  potest  publico  juri  derogare  (p   lO''') 

Cuicufique  ahquis  quid  concedit,  concedere  videtur  et  id  sine  quo  res 
ipta  ette  iion  potuit.  ^ 

Cuilibot  in  8u&  arte  perito  est  credendum  (p.  108) 

Uujut  eat  dare,  ejus  est  disponere. 

Cujui  ett  solum,  ejus  est  usque  ad  coelum  (p.  107) 

Culpa  lata  dolo  aoquiparatur  (p.  105). 

Cursui  curiaj  est  lex  curite. 

Uamnura  sentit  domiiuis. 

Damnum  sine  injuria  esse  potest.     (See  Injury.) 
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Debile  fundamentum  fallit  opus. 

Debita  sequuntur  personam  debitoris. 

Debitor  non  prsesumitur  donare  (p.  104). 

Debitum  et  contractus  sunt  nullius  loci. 

Delegatus  non  potest  delegare. 

De  minimis  non  curat  lex  (p.  103). 

Derivata  potestas  non  potest  esse  major  primitive. 

Dies  dominicus  non  est  juridicus. 

Discretio  est  discernere  per  legem  quid  sit  justum  (p.  102). 

Dolosus  versatur  in  generalibus. 

Domus  sua  cuique  est  tutissimum  refugium  (p.  107). 

Dona  clandestina  sunt  semper  suspiciosa  (p.  104). 

Donatio  non  presumitur. 

Ex  antecedentibus  et  consequentibus  fit  optima  interpretatio. 

Exceptio  probat  regulam. 

Ex  diuturnitate  temporis  omnia  presumuntur  rite  et  solenniter  acta. 

Ex  dolo  malo  non  oritur  actio. 

Ex  facto  jus  oritur. 

Ex  maleficio  non  oritur  contractus. 

Ex  nudo  pacto  non  oritur  actio  (p.  104). 

Ex  pacto  illicito  non  oritur  actio. 

Expressio  eorum  quae  tacite  insunt  nihil  operatur. 

Expressio  unius  est  exclusio  alterius. 

Expressum  facit  cessare  tacitum. 

Extra  territorium  jus  dicenti  impune  non  paretur. 

Ex  turpi  causa  non  oritur  actio. 

Falsa  demonstratio  non  nocet  (p.  109). 

Fiat  justitia,  ruet  coelum. 

Fieri  non  debet  factum  valet. 

Fractionem  diei  non  recipit  lex. 

Fraus  est  celare  fraudem. 

Fraus  est  legibus  invisissima  (p.  105). 

Fraus  est  odiosa  et  non  praesumenda  (p.  106). 

Fraus  et  dolus  nemini  patrocinari  debent. 

Furiosi  nulla  voluntas  est. 

Furiosus  solo  furore  punitur. 

Generalia  specialibus  non  derogant. 

Generalibus  specialia  derogant. 

Generalis  regula  generaliter  est  intelligenda. 

Habemus  optimum  testem  confitentem  reum  (p.  108). 

Hsereditas  nunquam  ascendit. 

Id  certum  est  quod  certum  reddi  potest. 

Ignorantia  juris  non  excusat  (p.  106). 

Imperitia  culpae  adnumeratur. 

Impotentia  excusat  legem. 

In  aequali  jure  melior  est  conditio  possidentis. 

In  Angelia  non  est  interregnum. 

In  casu  extremse  necessitatis  omnia  sunt  communia. 

In  consimili  casu  consimile  debet  esse  remedium. 

In  contractibus  tacite  insunt  quae  sunt  moris  et  consuetudinis. 

In  criminalibus  voluntas  pro  facto  non  reputabitur  (p.  106). 

Index  animi  sermo  (p.  108). 

In  favorem  vitae  libertatis  et  innocentiae  omnia  praesumuntur. 

In  fictione  juris  semper  aequitas  consistit. 

In  generalibus  latet  error. 

In  jure  non  remota  causa  sed  proxima  spectatur  (p.  104). 

Injuria  non  excusat  injuriam. 

Injuria  non  pra3sumitur. 
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In  maleficiis  voluntas  spectatur  non  exitus. 

In  pari  delicto  potior  est  conditio  possidentis. 

Interest  reipublicss  ne  malcficia  remaneant  impunita  (p.  106). 

Interest  reipublicae  ut  sint  fines  litium  (p.  102). 

Interpretatio  chartaiuni  benigne  facienda  est  ut  res  magis  valeat  quam 
pereat. 

Judex  damnatur  cum  nocens  absolvitur  (p.  102). 

Judicis  est  judicare  secundum  allegata  et  probata  (p.  102). 

Judicis  est  jus  dicere,  non  dare  (p.  102). 

Jura  sanguinis  nuUo  jure  civili  dirimi  possunt. 

Jus  accrescendi  inter  mercatores  locum  non  habet  pro  beneficio  commercii. 

Jus  respicit  sequitatem. 

Justitia  prior  liberalitati  (p.  104). 

Leges  posteriores  priores  contrarias  abrogant. 

Lex  Anglia)  sine  parliamento  mutari  non  potest. 

Lex  citius  tolerare  vult  privatum  damnum  quam  publicum  malum  (p.  102). 

Lex  delatores  semper  abhorret. 

Lex  injusta  non  est  lex  (p.  103). 

Lex  neminem  cogit  ad  vana  seu  inutilia. 

Lex  nil  frustra  facit  (p.  103). 

Lex  non  cogit  ad  impossibilia  (p.  103). 

Lex  non  favet  votis  delicatorum  (p.  106). 

Lex  spectat  naturae  ordinem. 

Locus  regit  actum. 

Mala  grammatica  non  vitiat  chartam. 

Malitia  supplet  aetatem  (p.  108). 

Malum  quo  communius,  eo  pejus. 

Mains  usus  est  abolendus. 

Matrimonia  debent  esse  libera. 

Meliorem  conditionem  suam  facere  potest  minor,  deteriorem  nequaquam 
(p.  108). 

Melior  est  conditio  defendentis. 

Melior  est  conditio  possidentis. 

Minime  mutanda  sunt  quae  certam  habuerunt  interpretationem. 

Misera  est  servitus  ubi  jus  est  vagum  aut  incertum  (p.  103). 

Mobilia  sequuntur  personam. 

Modus  et  conventio  vincunt  legum  (p.  103). 

Multa  non  vetat  lex  quae  tacite  damnat  (p.  103). 

Necessitas  publica  major  est  quam  privata  (p.  105). 

Necessitas  quod  cogit  defendit  (p.  105). 

Nefarium  est  per  formulas  legis  laqueos  innectere  innocentibus. 

Nemo  agit  in  seipsum. 

Nemo  allegans  turpitudinem  suam  est  audiendus. 

Nemo  bis  punitur  pro  eodem  delicto  (p.  107). 

Nemo  dat  qui  non  habet  (p.  104). 

Nemo  dat  quod  non  habet  (p.  104). 

Nemo  debet  bis  vexari,  si  constat  curiae  quod  sit  pro  un^  et'eadem  causa. 

Nemo  debet  esse  judex  in  propria  causa. 

Nemo  debet  locupletari  ex  alterius  incommodo. 

Nemo  de  domo  sua  detrahi  potest  (p.  107). 

Nemo  eat  haBres  viventis. 

Nemo  ex  suo  delicto  meliorem  suam  conditionem  facere  potest. 

Nemo  patriam  exuere  potest. 

Nemo  prajsumitur  alienam  posteritatem  suae  praetulisse  (p.  108). 

Nemo  punitur  pro  alieno  delicto. 

Nemo  tenetur  ad  impossibilia. 

Nemo  tenetur  adversarium  suum  contra  se  armare  (p.  108). 

Nemo  teuetur  divinare. 
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Nihil  consensu!  tam  contrarium  est  quam  vis  et  metus  (p.  104). 

Nihil  perfectum  est  dum  aliquid  restat  agendum. 

Nihil  quod  est  inconveniens  est  licitum. 

Nimia  subtilitas  in  jure  reprobatur  (p.  106). 

Nomina  si  nescis,  perit  cognitio  rerum. 

Non  dat  qui  non  habet. 

Non  jus  sed  seisina  facet  stipitem. 

Non  quod  voluit  testator,  sed  quod  dixit  in  testamento  inspicitur. 

Non  videntur  qui  errant  consentire. 

Noscitur  a  sociis  (p.  109). 

Nova  constitutio  futuris  formam  imponere  debet. 

Nullius  charta  legibus  potest  derogare  (p.  103). 

Nullum  tempus  occurrit  regi. 

Nullus  videtur  dolo  facere  qui  suo  jure  utitur. 

Nuptias  non  concubitus  sed  consensus  facit. 

Odio  et  amore  caveat  judex  (p.  102). 

Omne  crimen  ebrietas  et  incendit  et  detegit  (p.  107). 

Omne  majus  continet  in  se  minus. 

Omne  quod  solo  inaedificatur  solo  cedit. 

Omnia  prsesumuntur  contra  spoliatorem. 

Omnia  praesumuntur  rite  et  solenniter  esse  acta  donee  probetur  in  con- 
trarium (p.  108). 

Omnia  uxoris  durante  conjugio  mariti  sunt  (p.  109). 

Omnis  contractus  turpitudinis  legibus  invisus  (p.  104). 

Omnis  indemnatus  pro  innoxio  legibus  habetur  (p.  106). 

Omnis  ratihabitio  retrotrahitur  et  mandato  priori  sequiparatur. 

Optimus  interpres  rerum  consuetudo  (p.  103). 

Optimus  interpres  rerum  usus  (p.  103). 

Particeps  criminis  non  est  audiendus. 

Partus  sequitur  ventrem. 

Pater  est  quem  nuptiae  demonstrant  (p.  108). 

Pejus  est  judicio  quam  per  vim  injuste  facere  (p.  102). 

Pendente  lite  nihil  innovetur. 

Pereat  unus  ne  pereant  omnes  (p.  106). 

Plus  valet  oculatus  testis  unus  quam  auriti  decem  (p.  108). 

Poena  ad  paucos  metus  ad  omnes  perveniat  (p.  107). 

Potior  est  conditio  defendentis. 

Potior  est  conditio  possidentis. 

Principio  obsistendum  est. 

Privatorum  conventio  juri  publico  non  derogat. 

Privilegium  contra  rempublicam  non  valet. 

Quando  aliquid  mandatur,  mandatur  et  omne  per  quod  pervenitur  ad 
illud. 

Quando  lex  aliquid  alicui  concedit,  conceditur  et  id  sine  quo  res  ipsa  esse 
non  potest. 

Qua  non  valeant  singula  juncta  juvant. 

Quicquid  plantatur  solo  solo  cedit  (p.  107). 

Qui  facit  per  alium  facit  per  se  (p.  104). 

Qui  haeret  in  litera  haeret  in  cortice  (p.  109). 

Qui  inertibus  dat,  industrios  nudat. 

Qui  jure  suo  utitur  neminem  laedit. 

Quilibet  potest  renunciare  juri  pro  se  introducto. 

Qui  non  negat  fatetur. 

Qui  parcit  nocentibus  innocentibus  minatur  (p.  106). 

Qui  prior  est  tempore,  potior  est  jure. 

Qui  sentit  commodum  sentire  debet  et  onus. 

Qui  tenet  consentire  videtur. 

Qui  vult  decipi  decipiatur. 
VOL.  IX.  3 
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Quod  approbo,  non  reprobo. 

Quod  dubitaa  iie  feceris. 

Quod  fieri  non  debet  factum  valet. 

Quod  initio  vitiosum  est  non  potest  tractu  temporis  convalescere. 

Quod  nullius  est,  est  domini  regis. 

Quod  rex  contra  leges  jubet  pro  injussu  reputabitur  (p.  101). 

liiatihabitio  mandato  coraparatur. 

Ratio  est  anima  legis  (p.  103). 

Res  accessoria  sequitur  rem  principalem. 

Res  inter  alios  acta  alteri  nocere  non  debet. 

Res  ipsa  loquitur. 

Res  magis  valeat  quam  pereat. 

Respondeat  superior  (p.  104). 

Rex  aniraa  legis  (p.  101). 

Rex  nihil  est  quara  lex  agens  (p.  101). 

Rex  non  debet  esse  sub  bomine  sed  sub  Deo  at  lege. 

Rex  non  est  ubi  voluntas  dominatur  (p.  101). 

Rex  non  potest  peccare  (p.  101). 

Rex  nunquam  moritur. 

Rex  omnes  leges  regni  presumitur  tenere  in  scrinio  pectoris  sui  (p.  101). 

Salus  populi  supreraa  lex  (p.  102). 

Scribere  est  agere. 

Seisina  facit  stipitem. 

Semper  praesumitur  pro  negante. 

Semper  pro  legitiraatione  prsesumitur. 

Sic  utere  tuo  ut  alienum  non  laedas  (pp.  104,  108). 

Sicut  Natura  non  facit  saltum,  ita  nee  lex  (p.  103). 

Simplex  commendatio  non  obligat. 

Specialia  generalibus  derogant. 

Stabit  presumptio  donee  probetur  in  contrarium  (p.  108). 

Sua  cuique  domus  arx  esto  (p.  107). 

Sub  clypeo  legis  nemo  decipitur  (p.  105). 

Surama  ratio  est  quae  pro  religione  facit  (p.  103). 

Summum  jus,  sumraa  injuria. 

Surplusagium  non  nocet. 

Traditio  loqui  facit  chartam. 

Transit  in  rem  judicatam. 

Transit  terra  cum  onere. 

Ubi  aliquid  conceditur,  conceditur  et  id  sine  quo  res  ipsa  esse  non  potest. 

Ubi  jus  ibi  idem  remedium. 

Uxor  et  maritus  unum  in  lege  (p.  109). 

Uxor  non  est  sui  juris  sed  sub  potestate  viri  (p.  109). 

Vani  timoris  justa  excusatio  non  est  (p.  105). 

Venia  privatim  laesi  non  suflficit  legibus  (p.  106). 

Verba  accipienda  sunt  secundum  subjectam  materiem  (p.  109). 

Verlja  chartarum  fortius  accipiuntur  contra  proferentem. 

Verba  illata  messe  videntur.  ' 

Veritas  est  justitite  mater  (p.  103). 

Via  trita,  via  tuta  (p.  109). 

Vigilantibus  et  non  dormientibus  jura  subveniunt. 

Vita  reipublicie  pax  et  anima  libertas  et  corpus  leges  (p.  103). 

Volenti  non  fit  injuria  (p.  105). 

Voluntas  testatoris  est  ambulatoria  usque  ad  extremum  vitse  exitum. 

Vox  emissa  volat — litera  scripta  manet. 

Maxims  of  Equity. — The  maxims  of  equity  (to  which  a 
cursory  referenco  has  already  been  made  in  the  article  Equity)  may 
well  be  said  to  be  the  seeds  from  which  the  great  system  of  Equity 
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Jurisprudence  has  grown.  From  these  dicta  of  eminent  Chancellors 
have  been  modelled  the  clearly-defined  principles  on  which  equity  will 
give  or  refuse  relief,  and  many  of  the  great  doctrines  of  equity  are  but 
the  maxims  applied  or  extended  to  particular  classes  of  cases.  Accord- 
ingly a  clear  understanding  of  these  maxims  is  of  great  importance ;  the 
exigencies  of  space  do  not  allow  us  to  do  more  than  notice  some  of  the 
more  important,  and  illustrate  them  by  reference  to  some  leading  cases 
and  leading  principles  and  doctrines  of  equity. 

I.  Equity  Acts  in  Personam. — This  principle  was  recognised  and 
acted  upon  by  Lord  Hardwicke  in  Penn  v.  Lord  Baltimore,  1750,  1  Ves. 
444 ;  27  E.  R.  1132 ;  1  White  and  Tudor,  L.  C,  7th  ed.,  755  :  "  The  strict 
primary  decree  in  this  Court  as  a  Court  of  equity  is  in  personam,''  and 
accordingly  specific  performance  was  decreed  of  articles  executed  in 
England  for  settling  the  boundaries  of  two  provinces  (Pennsylvania  and 
Maryland)  in  America.  In  an  old  case  {Earl  of  Athol  v.  Earl  of  Derhy, 
1  Ch.  Cas.  220 ;  22  E.  R.  771)  the  Court  of  Chancery  had  enforced  a 
contract  respecting  land  situate  out  of  the  jurisdiction,  viz.,  in  the  Isle 
of  Man.  A  more  recent  illustration  will  be  found  in  Ewing  v.  Orr- 
Eioiiig,  1883,  9  App.  Cas.  34,  where  the  principle  is  stated  by  Lord 
Selborne :  "  The  Courts  of  equity  in  England  are  and  always  have  been 
Courts  of  conscience  operating  in  personam  and  not  in  rem,  and  in  the 
exercise  of  this  personal  jurisdiction  they  have  always  been  accustomed 
to  compel  the  performance  of  contracts  and  trusts  as  to  subjects  which 
were  not  either  locally  or  ratione  domicilii  within  their  jurisdiction. 
They  have  done  so  as  to  land  in  Scotland,  in  Ireland,  in  the  colonies,  in 
foreign  countries  "  (p.  40).  And  it  was  held  that  jurisdiction  against 
trustees  which  is  not  excluded  ratione  legis  rei  sitce  as  to  land  cannot  be 
excluded  as  to  moveables,  because  the  author  of  the  trust  may  have  had 
a  foreign  domicil.  As  to  the  rights  of  common  law  Courts,  see  British 
JSoiUh  Africa  Co.  v.  Companhia  de  Mogambique,  [1893]  A.  C.  602,  where 
it  was  held  that  the  Supreme  Court  of  Judicature  has  no  jurisdiction  to 
entertain  an  action  to  recover  damages  for  trespass  in  land  situate 
abroad;  and  that  the  rules  of  procedure  under  the  Judicature  Acts 
with  regard  to  local  venue  (Order  36,  r.  1)  did  not  confer  any  new 
jurisdiction.  For  all  actions  affecting  real  property  and  crimes  are 
strictly  local;  and  though  the  Court  of  Chancery  extended  the  juris- 
diction of  the  English  Courts,  the  extension  was  in  the  cases  of  trusts, 
fraud,  and  contract,  and  no  further. 

II.  WTio  seeks  Equity  mttst  do  Equity,  i.e.  he  who  claims  relief  on 
equitable  grounds  must  be  ready  to  act  equitably  and  fairly.  The  most 
familiar  illustrations  of  the  maxim  are  the  doctrines  of  (1)  a  wife's 
equity  to  a  settlement ;  (2)  consolidation ;  (3)  the  conditions  as  to 
setting  aside  bargains  with  expectant  heirs. 

(1)  The  first  of  these  doctrines  is  now,  in  consequence  of  the  pro- 
visions of  the  Married  Women's  Property  Acts,  limited  in  its  application 
to  cases  of  women  married  before  1883  and  entitled  to  reversionary 
interests  in  personalty  under  wills  or  deeds  taking  effect  before  that 
<late.  InReid  v.  Reid,  1886,  33  Ch.  D.  220,  the  doctrine  prevailed,  and 
the  fund  in  question  was  by  the  Court  settled  on  the  wife.  The  general 
rule  is  that  half  the  property  will  be  settled,  but  gross  misconduct  on 
the  husband's  part  may  lead  the  Court  to  settle  a  greater  share  and  even 
the  whole  (see  Reid  v.  Reid,  supra,  and  cases  there  cited).  The  wife's 
equity  to  a  settlement  in  the  case  of  a  legacy  precedes  the  executor's 
right  of  retainer  for  the  husband's  debt  {In  re  Briant,  Pouller  v.  Shoxkel, 
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1888,  39  Ch.  D.  471),  and  is  good  as  against  the  husband's  trustee  in 
bankruptcy,  and  also  volunteers  taking  from  the  husband  {Roherts  v. 
Cooiyer,  [1891]  2  Ch.  335;  Howard  v.  Howard,  1895,  W.^N.  4;  and  see 

HU8BA^'D  AND  WiFE). 

(2)  As  to  consolidation:  the  mortgagor's  right  to  redeem  is  the 
creation  of  equity  only.  Accordingly,  the  holder  of  two  mortgages  by 
the  same  person  may,  when  the  mortgagor  wants  to  redeem  one  of  them, 
ask  him  to  deal  equitably  and  redeem  both.  That  in  its  simplest  form  is 
clearly  not  an  extension  of  the  principle,  "  he  who  seeks  equity  must 
do  equity,"  but  of  course  the  extension  of  the  doctrine  of  consolidation 
by  Vint  v.  Fadget,  1858,  2  De  G.  &  J.  611 ;  44  E.  K.  1126,  to  the  case 
of  mortgages  originally  held  by  two  different  persons,  and  subsequently 
becoming  vested  in  one,  goes  beyond  mere  equitable  dealing.  The 
doctrine  is  treated  under  Mortgages,  Consolidation  of.  Suffice  it 
to  say  here  that  the  Courts  lean  against  its  extension  (Jennings  v. 
Jordan,  1881,  6  App.  Cas.  698),  but  the  doctrine  as  laid  down  in  Vint 
V.  Padget,  and  cases  to  the  same  effect,  though  disapproved,  has  been 
considered  by  them  too  long  established  to  be  overthrown.  See  Pledge 
V.  White,  [1896]  A.  C.  187,  and  cases  there  cited. 

(3)  The  Court  will  relieve  "  expectant  heirs  "  in  the  case  of  improvi- 
dent bargains,  as,  e.g.  where  money  has  been  borrowed  on  promissory 
notes ;  but  the  Court  will  not  order  securities,  etc.,  to  be  delivered  up 
unless  the  plaintiff  pays  the  sum  actually  borrowed  and  interest 
thereon  at  5  per  cent.  {Aylesford  v.  Morris,  1873,  L.  E.  8  Ch.  484;  Fnj 
V.  Lane,  1888,  40  Ch.  D.  312 ;  and  see  Catching  Bargains). 

III.  Equity  Impedes  an  Intention  to  Fulfil  an  Obligation. — The 
doctrines  of  performance  and  satisfaction  are  the  best  illustrations.  By 
the  doctrine  of  performance  equity  presumes  an  act  done  to  have  been 
the  very  act  in  respect  of  which  the  obligation  existed ;  by  satisfaction, 
the  presumption  is  that  the  act  done  is  in  substitution  (or  satisfaction) 
of  the  act  in  respect  of  which  the  obligation  existed.  On  performance, 
Lechmere  v.  Lechmere  (1735,  2  W.  &  T.,  L.  C,  7th  ed.,  362)  is  the  leading 
case  (a  covenant  by  A.  on  his  marriage  to  lay  out  within  a  year  £30,000 
in  land,  with  consent  of  trustees  of  settlement,  is  presumed  performed 
by  his  buying  land  up  to  £30,000,  but  after  the  year,  and  without 
consent  of  the  trustees,  with  the  result  that  his  heir-at-law  could  not 
claim  to  have  £30,000  laid  out  in  land  besides  taking  the  land  already 
bought,  and  which  descended  to  him  as  heir-at-law).  Of  satisfaction^ 
the  most  frequent  instances  are  satisfaction  of  a  legacy  by  a  portion 
to  a  child  (£x  parte  Pye,  1811,  18  Ves.  140  ;  34  E.  K.  271 ;  2  White  and 
Tudor,  364;  11  R.  R  173)  of  a  debt  by  a  legacy  to  a  creditor  {Talhot  v. 
Duke  of  Shrewsbury,  1714,  2  W.  &  T.,  L.  67.,  378),  wherein  the  one  gift 
is  presumed  by  equity  to  be  made  with  the  intention  of  fulfilling  the 
obligation  to  make  the  other;  and  to  this  latter,  accordingly,  the  done( 
or  creditor  has  no  claim.  And  see  the  rule  against  double  portion^ 
discussed  in  In  re  Ashton,  Ingram  v.  Papillon,  [1897]  2  Ch.  574, 
reversed  on  the  facts  in  [1898]  1  Ch.  142.     See  Satisfaction. 

IV-  Equity  looks  uj)on  that  as  Done  which  Ought  to  be  Done. — "  Conver- 
sion "  and  "  reconversion  "  are  the  most  important  doctrines  flowini: 
from  the  niaxim.  In  looking  upon  that  as  done  which  ought  to  W 
done,  equity  by  its  rules  produces  the  same  results  as  if  it  were  done. 
Accordingly,  where  A.  contracts  to  sell  land  to  B.,  the  land  is  in  equitv 
A's.  and  ijasses  to  his  heir;  where  money  is  directed  to  be  employed  in 
the  purchase  of  land,  or  land  directed  to  be  sold  and  converted  into 
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money,  the  property  in  either  case  is  impressed  by  equity  so  as  to 
become  and  devolve  as  the  class  of  property  into  which  it  is  directed 
to  be  converted.  Likewise,  where  partners  buy  land  for  partnership 
purposes  in  default  of  express  agreement,  the  property  ipso  facto  becomes 
personalty  (see  the  leading  cases  of  Fletcher  v.  Ashburner,  1779,  1  Bro. 
C.  C.  497;  28  E.  E.  1259;  1  W.  &  T.,  L.  C,  968;  Conversion  of 
Property:  Eeconversion). 

Likewise,  when  possession  has  been  given  under  an  agreement  for 
a  lease,  the  tenant  holds  under  the  same  terms  in  equity  as  if  a  lease 
had  been  granted ;  he  is  in  equity  a  lessee  (and  since  the  Judicature 
Acts,  he  has  the  same  rights  and  liabilities  as  a  lessee  in  every  branch 
of  the  High  Court)  ( JVcolsh  v.  Lonsdale,  1882,  21  Ch.  D.  9 ;  see  Foster 
V.  Beeves,  [1892]  2  Q.  B.  255). 

V.  Equity  regards  the  Spirit  and  not  the  Letter. — The  whole  of  the 
system  of  relief  given  by  equity  acting  as  "  a  Court  of  conscience,"  and 
regarding  the  substance  of  the  transaction,  is  illustrative  of  this  maxim. 
A  mortgage  is  in  form  an  out-and-out  conveyance,  with  a  proviso  for 
redemption  on  a  given  date ;  yet  the  doctrine  of  equity  is  "  once  a 
mortgage  always  a  mortgage,"  and  the  mortgagee  has  always  his  equity 
of  redemption.  Nor  will  equity  allow  any  transaction,  collateral  to  the 
mortgage,  to  clog  the  equity  of  redemption.  And  many  transactions 
which  in  form  are  sales  are  treated  by  equity  as  mortgages.  So  equity 
on  the  same  principle  has  given  relief  against  forfeiture ;  and  where  the 
penalty  of  a  bond  is  only  to  secure  the  enjoyment  of  a  collateral  object, 
equity  will  relieve  against  the  recovery  of  such  penalty.  The  leading 
cases  on  the  relief  against  forfeiture  and  penalties  respectively  are  : 
Peachy  v.  Duke  of  Somerset,  1824,  2  W.  &  T.,  X.  C,  250 ;  Sloman  v.  Walter, 
ibid.,  257.  Eor  an  illustration  of  "once  a  mortgage  always  a  mort- 
gage," see  In  re  Bell,  [1896]  1  Ch.  1 ;  and  for  cases  where  sales  followed 
by  a  hiring  agreement  of  the  premises  sold  have  been  held  to  be  in  fact 
a  loan,  see  Madell  v.  Thomas,  [1891]  1  Q.  B.  230 ;  Yorkshire  Bailway 
Waggon  Co.  v.  M'Lure,  1881,  19  Ch.  D.  478 ;  and  cases  there  cited  (see 
Bills  of  Sale).  In  the  same  way  equity  will  not  allow  the  Statute  of 
Frauds  to  be  pleaded  to  conceal  a  fraud. 

VI.  Equality  is  Equity. — Equity  favours  true  equality  both  of  rights 
and  liabilities  dividing  burdens  and  benefits  in  equal  shares.  Hence 
its  leaning  to  tenancy  in  common,  instead  of  joint-tenancy,  when  the 
purchase- money  has  been  advanced  in  unequal  shares;  in  mortgages; 
and  the  application  of  the  doctrine  jics  accrescendi  inter  mercatores  non 
habet,  when  land  is  bought  for  business  purposes  by  two  or  more,  see 
Joint-Tenancy  and  the  leading  cases  of  Lake  v.  Gibson ;  Lake  v.  Crud- 
dock,  1732,  2  W.  &  T.,  L.  C,  952.  On  the  same  principle  it  divides 
burden  and  benefit  equally  between  co-sureties  {Bering  v.  Earl  of 
Winchelsea,  1787,  1  Cox,  318;  1  E.  E.  41),  the  right  of  contribution 
between  co-sureties  being  founded  on  equity,  not  on  contract ;  it  being 
equitable  that  the  burden  should  be  borne  by  all  alike.  "  The  risk  and 
the  relief  ought  to  be  coextensive,"  quoted  in  Steel  v.  Dickson,  1881,  17 
Ch.  D.  831.    See  Guarantee;  Principal  and  Surety. 

VII.  Vigilantibus  non  dormientibus  cequitas  subvenit. — Laches,  delay, 
and  acquiescence  have  always  been  held  a  bar  to  equitable  relief.  But 
it  is  important  to  remember  that  legal  rights  are  not  barred  by  any  time 
other  than  that  prescribed  by  the  Statute  of  Limitations,  and  that  the 
maxim  in  no  way  infringes  on  the  province  of  the  statute ;  it  applies 
only  in  cases  of  equitable  relief.     Where  a  specialty  creditor  brought  an 
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action  to  set  aside  sc  conveyance  under  13  Eliz.  c.  5,  ten  years  after  the 
grantor's  death,  and  the  plaintiff  had  been  aware  of  the  facts  during 
the  whole  of  that  period  and  gave  no  satisfactory  reason  for  his  delay, 
it  was  none  the  less  held  that  as  the  plaintiff  was  coming  to  enforce 
a  legal  right  the  Court  could  not  refuse  to  allow  relief  on  the  mere 
ground  of  delay,  unless  there  had  been  such  delay  as  to  create  a  statutory 
bar — such  a  case  standing  on  quite  a  different  footing  from  a  suit  to  set 
aside  on  equitable  grounds  a  deed  valid  at  law  (In  re  Maddever,  1883, 
27  Ch.  D.  523).  On  the  other  hand,  acquiescence  on  plaintiff's  part, 
which  would  not  be  sufficient  to  bar  his  action,  may  be  and  generally 
is  sufficient  to  induce  the  Court  to  withhold  such  equitable  remedies 
as  specific  performance  or  an  injunction,  and  give  damages  instead 
(Sayers  v.  Collyer,  1884,  28  Ch.  D.  103).  See  Specific  Performance  ; 
Injunction. 

VIII.  Equity  follows  the  Law. — This  maxim  means  little  more  than 
that,  failing  particular  reasons  for  deviating  from  the  rules  by  which  the 
common  law  is  guided,  equity  adopts  and  applies  such  rules.  Accord- 
ingly, to  equitable  estates  equity  applies  the  rules  of  common  law  as 
to  interest,  possession,  incidents,  and  the  like.  The  rules  of  construction, 
such  as  the  rule  in  Shelley  s  Case  and  Wild's  Case  respectively,  likewise 
apply.  The  maxim  would,  of  course,  if  taken  too  literally,  mean  that 
law  and  equity  are  one  and  the  same  thing,  and  must  be  taken 
concurrently  with  the  other  maxims  already  noticed. 

Generally. — There  are,  besides  these  already  noticed,  many  other 
maxims  often  quoted,  concerning  which,  even  if  space  permitted,  it 
would  not  be  profitable  to  say  more  than  to  refer  the  reader  to  other 
parts  of  the  work.  Such  are :  "  Where  equities  are  equal  the  law 
prevails "  (illustrated  by  the  doctrine  of  tacking  and  the  privileges 
conferred  by  the  legal  estate ;  as  to  which,  see  Legal  Estate  ;  Tacking)  ; 
**  Qui  prior  tempore  potior  jure  "  (illustrated  by  the  doctrine  that  notice 
prevents  tacking ;  as  to  which,  see  the  last-mentioned  titles,  and  Notice  ; 
Priorities). 

IVlay.— The  words  "may,"  "it  shall  be  lawful,"  "it  shall  and  may 
be  lawful,"  and  the  like,  "are  potential,  and  never  (in  themselves) 
significant  of  any  obligation.  The  question  whether  a  judge  or  a  public 
officer,  to  whom  a  power  is  given  by  such  words,  is  bound  to  use  it  upon 
any  particular  occasion,  or  in  any  particular  manner,  must  be  solved 
aliwule,  and,  in  general,  it  is  to  b^  solved  from  the  context,  from  the 
particular  provisions,  or  from  the  general  scope  and  objects,  of  the  enact- 
ment conferring  the  power"  (per  Lord  Selborne  in  JiUius  v.  Bishop  oj 
Oxford,  1880,  5  App.  Cas.  235).  According  to  their  natural  meaning 
they  are  permissive  or  enabling  words  merely,  and  it  lies  up9n  those  who 
contend  that  they  are  to  be  read  as  obligatory  to  establish  this  (per  Earl 
Cairns,  L.C.,  ibid.  223).  In  a  number  of  cases,  most  of  which  are  dealt 
with  in  the  judgments  in  Julius  v.  Bishop  of  Oxford,  supra,  the  words 
have  been  construed  as  obligatory ;  the  principle  laid  down  in  those 
cases  being  "  that  where  a  power  is  deposited  with  a  public  officer  for 
the  purpose  of  being  used  for  the  benefit  of  persons  who  are  specifically 
pointed  out,  and  with  regard  to  whom  a  definition  is  supplied  by  the 
legislature  of  the  conditions  upon  which  they  are  entitled  to  call  for 
Its  exercise,  that  power  ought  to  be  exercised,  and  the  Court  will  require 
i'  !li  ®*«.»'C''^d"  d'^d-  225).  The  cases  on  this  subject  are  col- 
lected and  classified  in  Stroud,  Jud.  Diet.,  where  they  are  placed  into 
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classes  according  as  they  impose  or  give — (i.)  an  obligatory  duty ;  (ii.) 
a  discretionary  or  enabling  power;   or  (iii.)  are  undetermined. 

May  hem  is  bodily  harm  whereby  a  man  is  deprived  of  the  use  of 
any  member  of  his  body  or  of  any  sense  which  he  can  use  in  fighting  to 
defend  himself  or  annoy  his  enemy,  or  by  reason  of  which  he  is  generally 
and  permanently  weakened  (Hawk.  P.  C,  bk.  i.  c.  44 ;  Vin.  Abr.,  vol.  xv. 
p.  144 ;  Steph.  Dig.  Cr.  Law,  6th  ed.,  art.  227  ;  R.  v.  Boyce,  1824, 1  Moo. 
C.  C.  29 ;  B,  V.  Sullivan,  1841,  C.  &  M.  209).  It  applies  to  breaking  the 
skull,  cutting  off  arms,  fingers,  feet,  or  legs,  or  putting  out  an  eye,  but 
not  to  cutting  off  ear  or  nose.  It  is  distinct  from  disfiguring  or  doing 
grievous  bodily  harm.  According  to  the  old  authorities  a  maim  can  be 
justified  only  by  necessary  defence  of  the  person  (15  Vin.  Ahr.,  144, 145). 
See  Bodily  Harm,  Vol.  II.  p.  329. 

To  maim  a  man  is  a  felony  at  common  law,  even  if  he  consents  to  it, 
unless  the  consent  is  given  for  medical  or  surgical  reasons.  It  may  be 
compared  with  the  offences  of  men  who  mutilate  themselves  to  avoid 
military  service  (see  3  Co.  Inst.  127 ;  Army  Act,  1881,  c.  58,  s.  18). 

The  punishment  is  now  regulated  by  7  &  8  Geo.  iv.  c.  28,  s.  8.  (As 
to  former  punishment,  see  1  Hawk.  P.  C,  c.  44,  s.  3.) 

It  is  a  felony  {a)  to  shoot  any  person  with  intent  to  maim  (1861, 
c.  100,  s.  18);  (h)  unlawfully  and  maliciously  by  the  explosion  of  an 
explosive  substance  to  maim  any  person  (1861,  c.  100,  s.  28) ;  (c)  unlaw- 
fully and  maliciously  to  explode  an  explosive,  or  send  or  deliver  a 
corrosive  fluid  or  destructive  or  explosive  substance  with  intent  to 
maim  (1861,  c.  100,  s.  29).  These  offences  are  punishable  by  penal 
servitude  for  life  or  not  less  than  three  years,  or  imprisonment  for  not 
over  two  years  with  or  without  hard  labour.  They  are  not  triable  at 
Quarter  Sessions  (5  &  6  Vict.  c.  38,  s.  1;  1861,  c.  100,  ss.  18,  28,  29; 
1891,  c.  69,  s.  1). 

lYIaynooth  College— A  college  established  at  Maynooth, 
in  the  county  of  Kildare,  Ireland,  in  1795,  for  the  education  of  persons 
professing  the  Eoman  Catholic  religion.  By  8  &  9  Vict.  c.  25,  the 
trustees  of  the  college  were  incorporated  and  empowered  to  take  and 
hold  lands,  and  the  original  endowment  was  largely  increased,  but  by 
the  Irish  Church  Act,  1869,  the  endowment  was  withdrawn,  a  capital 
sum  being  granted  to  discharge  existing  interests. 

Mayor. — The  chief  officer  of  a  municipal  borough.  He  is  elected 
annually  on  9th  November  by  the  council  of  the  borough  from  among 
the  aldermen  and  councillors,  or  persons  qualified  to  be  councillors 
(Municipal  Corporations  Act,  1882,  ss.  11,  14,  15,  61),  and  is  required 
to  make  and  sign  the  declaration  on  acceptance  of  corporate  office  before 
taking  up  such  office.  His  term  of  office  is  one  year,  but  he  continues 
in  office  until  his  successor  has  accepted  office  and  signed  the  necessary 
declaration  of  acceptance. 

He  may  appoint  a  deputy  to  act  during  illness  or  absence,  who  must 
be  either  an  alderman  or  a  councillor.  The  council  must  have  notice  in 
writing  of  the  appointment,  and  are  to  record  it  in  their  minutes.  The 
deputy-mayor  acts  as  mayor,  but  does  not  take  the  chair  at  council 
meetings,  unless  specially  appointed  to  do  so.  Nor  does  his  office 
constitute  him  a  magistrate  ex  officio  (ibid.,  s.  16). 

A  mayor  who  is  absent  from  the  borough  for  more  than  two  months 
becomes  disqualified  and  vacates  his  office  (ibid.,  s.  39  (1)  (b)). 
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If  the  mayor-elect  declines  to  take  office,  he  incurs  a  fine  (iUd.,  s.  34). 
He  is  «r  ojfftdo  during  his  year  of  office  and  the  next  year  a  justice  of  the 
peace  for  the  borough  by  statute ;  but  this  does  not  entitle  him  to  do 
any  act  at  the  borough  Quarter  Sessions,  except  to  adjourn  the  Court  in 
the  absence  of  the  recorder  {ihid.y  ss.  155,  161).  He  is  entitled  to  pre- 
cedence in  the  borough,  except  over  a  stipendiary  magistrate  sitting  for 
purposes  of  justice,  or  county  justices  sitting  for  cases  not  arising  in  the 
borough.  As  to  the  position  of  a  mayor  as  magistrate  for  a  borough 
with  no  separate  Quarter  Sessions,  and  with  no  non-intromittant  clause 
with  respect  to  county  justices,  see  Lawson  v.  Reynolds,  [1904]  1  Ch. 
904,  in  which  it  was  decided  that  for  borough  business  only  is  the  mayor 
entitled  to  take  the  chair.  He  may  receive  a  salary,  but  it  must  not  be 
voted  for  the  purpose  of  indirectly  defraying  ultra  vires  expenses  (A.-Gr. 
V.  Cardiff  (Mayor),  [1894]  2  Ch.  337),  nor  can  his  gold  chain  be  paid  for 
out  of  public  funds  (A.-G.  v.  Batley,  1872,  26  L.  T.  392).  When  there  is 
a  salary,  the  mayor  cannot  vote  for  himself  as  a  candidate  for  the  office ; 
but  where  there  is  not,  he  can,  if  presiding  over  the  election,  vote  twice, 
t.e.  on  the  poll  and  by  casting  vote  (Nell  v.  Longhottom,  [1894]  1  Q.  B. 
767).  In  the  event  of  a  casual  vacancy  in  the  office,  an  election  must 
be  held  within  fourteen  days  after  notice  in  writing  of  the  vacancy  has 
been  given  to  the  town- clerk  by  two  burgesses  (Municipal  Corporations 
Act,  1882,  ss.  40,  66). 

In  the  following  cities  the  mayor  has  for  centuries  been  termed 
"  Lord  Mayor  "  by  prescription — London,  York,  and  Dublin,  and  during 
recent  years  by  the  prerogative  of  the  Crown  the  same  style  and  title 
has  been  conferred  on  the  mayors  of  the  cities  of  Liverpool,  Manchester, 
Bristol,  Sheffield,  Leeds,  Birmingham,  Cardiff,  Belfast,  Bradford,  New- 
castle-upon-Tyne, and  Cork.  Lord  mayors  are  in  their  own  cities  further 
entitled  by  prescription  to  be  addressed  as  "  right  honourable." 

lYIayor's  Court-— See  London  City. 

lYIcanS.— By  sec.  5,  subs.  2,  of  the  Debtors  Act,  1869,  where  it  is 
shown  to  the  satisfaction  of  the  Court  that  a  judgment  debtor  has,  or 
has  had,  since  the  date  of  the  order  or  judgment  made  against  him,  the 
means  to  pay  the  judgment  debt,  and  has  refused  or  neglected  to  pay 
the  same,  the  Court  may  make  a  committal  order  against  such  judgment 
debtor.  In  determining  whether  a  judgment  debtor  has  had  "  the  means 
to  pay  "  the  judgment  debt,  the  Court  will  take  into  consideration  the 
fact  that  he  has  received  a  gift  of  money,  and  will  not  merely  consider 
his  earnings  or  his  fixed  income  {per  Cotton  and  Lindley,  L.JJ.,  in  Ex 
parte  Koster,  1885, 14  Q.  B.  D.  597).  The  Court  has  a  power  of  committal 
under  the  section  if  it  is  shown  that  the  debtor  has  had  the  means  of 
paying  part  of  the  debt  even  though  he  may  not  have  had  the  means 
of  paying  the  whole  amount  (In  re  Fryer,  1886,  3  Morrell,  231).  See 
Debtors  Act. 

IVIeasure. — See  Weights  and  Measures. 

Measurement  of  Distance See  Distance,  Measure 

MENT  (JK. 

Meat.— See  Butcher;  Food.  The  sale  of  the  flesh  of  horses, 
•MM,  or  mules  for  the  food  of  man  is  regulated  by  52  &  53  Vict.  c.  11. 
See  H0BSE8,  Vol.  VI.  p.  601. 
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Meat,   Unsound.— See  Food,  Vol.  YI.  p.  143. 

Mechanics'  Institution- — A  bequest  to  the  trustees  for 
the  time  being  of  a  mechanics'  institution,  to  be  applied  to  the  building 
fund  in  connection  with  the  same,  was  held  void  as  tending  to  a  per- 
petuity, in  In  re  Dutton,  1878,  4  Ex.  D.  54 ;  so  also  in  In  re  Sheraton's 
Trusts,  1884,  W.  K  p.  174.     See  Charities. 

IVIedalS. — Making  or  having  in  possession  for  sale,  or  offering  for 
sale,  or  selling  any  medal,  cast  or  coin  of  a  metallic  material  resembling 
in  size,  figure,  and  colour,  current  gold  or  silver  coin,  or  having  a  device 
resembling  any  device  of  the  gold  or  silver  coinage,  or  being  so  formed 
that  it  can  by  gilding,  silvering,  colouring,  washing,  or  other  like  process, 
be  so  dealt  with  as  to  resemble  any  of  the  current  gold  or  silver  coin,  is 
a  misdemeanor,  punishable  with  imprisonment  for  not  more  than  one 
year,  with  or  without  hard  labour  (Counterfeit  Medal  Act,  1883,  46  &  47 
Vict.  c.  45). 

By  the  Army  Act,  1881,  44  &  45  Vict.  c.  58,  s.  190  (18),  medals  are 
included  amongst  Military  Decorations  (^.-y.). 

Mediate  :  lYIediatisation.— From  a  term  applied  under 
the  old  German  Empire  to  possessions  not  held  immediately  from  the 
Imperial  Crown,  but  only  mediately  through  other  States.  During  the 
wars  of  the  French  Eevolution  mediatisations  on  a  large  scale  were 
effected  by  way  of  compensation  to  German  sovereigns  who  had  been 
obliged  to  relinquish  part  of  their  lands  to  France.  The  process  was 
continued  afterwards,  thus  gradually  diminishing  the  number  of  petty 
Sovereign  States  which  the  break  up  of  the  Holy  Roman  Empire  had 
left  in  a  state  of  independence.  The  Act  of  Constitution  of  the  Germanic 
Confederation  (June  8,  1815),  fixing  the  status  of  mediatised  princes, 
stipulated,  inter  alia,  that  they  should  retain  their  right  to  treatment 
as  equal  in  birth  to  all  other  princely  houses. 

The  term  "  mediatised  "  has  sometimes  been  applied  in  modern  times 
to  describe  the  position  of  the  Native  States  in  India  (Burge,  Colonial 
and  Foreign  Law,  2nd  ed.,  1907,  p.  43). 

IVlediation  is  the  technical  term  in  international  law  which 
signifies  the  interposition  by  a  neutral  and  friendly  State  between  two 
■states  at  war  or  on  the  eve  of  war  with  each  other,  of  its  good 
offices  to  restore  or  to  preserve  peace.  The  term  is  sometimes  used 
as  a  synonym  for  Intervention  {q.v.),  but  mediation  differs  from  it  in 
Ijcing  purely  a  friendly  act.  The  phrase  "armed  mediation"  is  therefore 
a  misnomer. 

In  the  Middle  Ages  and  down  to  the  present  time  the  Pope  has  been 
a  frequent  mediator.  A  recent  instance  is  the  mediation  of  Pope  Leo  xiii. 
iu  the  dispute  between  Germany  and  Spain  relative  to  the  hoisting  of 
the  German  flag  on  one  of  the  Caroline  Islands  (August  25,  1885). 

<  rermany  consented  to  arbitration,  but  owing  to  discontent  at  Madrid, 

<  Germany  (September  25)  proposed  to  substitute  the  mediation  of  the 
Pope.  Spain  accepted  (October  22),  and  Leo  xiii.  drew  up  proposals 
which  were  accepted  by  the  two  States  in  question,  and  became  the 
basis  of  the  protocol  which  was  eventually  signed  at  Eome  (December  17, 
1885). 

Until  some  years  ago  a  growing  disposition  was  shown  by  certain 
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States  of  Central  and  South  America,  in  cases  of  international  dispute, 
to  look  to  the  Government  of  the  United  States  as  their  friend  and 
mediator;  and  it  is  probable  that  in  several  cases  North  American 
mediation  has  been  the  means  of  preventing  resort  to  war. 

Agreements  have  been  made  from  time  to  time  by  treaty  for 
mediation  as  a  preliminary  measure  for  averting  war.  Thus  by 
Article  8  of  the  Treaty  of  Paris  (March  30,  1856)  it  was  provided 
that  if  any  dissension  should  arise  between  the  Sublime  Porte  and  one 
or  more  of  the  other  signatory  Powers  which  might  threaten  the  main- 
tenance of  their  good  relations,  the  Sublime  Porte  and  each  of  these 
Powers  before  resorting  to  force  should  give  an  opportunity  to  the  other 
contracting  parties  to  mediate  between  the  parties  in  order  to  prevent 
such  extreme  measures. 

In  the  Convention  of  Berlin  of  1885  it  was  similarly  provided  by 
Article  12,  that  in  the  case  of  a  serious  dissension  having  arisen  on  the 
subject  of  or  within  the  territories  mentioned  in  Article  2,  and  placed 
under  the  regime  of  commercial  liberty,  between  the  signatory  Powers 
to  the  Act  or  any  Powers  that  might  afterwards  adhere  thereto,  the 
Powers  engage  themselves  before  taking  up  arms  to  have  recourse  to 
the  mediation  of  one  or  more  of  the  friendly  Powers. 

A  case  in  which  a  contracting  State  agreed  to  resort  to  the  good 
offices  of  the  co-contracting  State  in  differences  with  other  States  is  the 
Treaty  of  Yeddo  between  the  United  States  and  Japan  (July  29,  1858), 
Article  2  of  which  provided  that  the  President  of  the  United  States, 
at  the  request  of  the  Japanese  Government,  would  act  as  a  friendly 
mediator  in  such  matters  of  difference  as  might  arise  between  the 
Government  of  Japan  and  any  European  Power. 

In  some  cases  mediation  has  been  accepted  by  a  protocol,  which  has 
given  it  the  character  of  a  preliminary  Aebitkation  {q.v.),  as  in  the  case 
of  the  mediation  of  Spain  between  Italy  and  the  Eepublic  of  Columbia 
in  1886.  This  protocol,  dated  May  24,  1886,  contained  the  following 
article : — 

"  If  it  results  from  the  said  mediation  that  Columbia  has  to  pay  an 
indemnity,  the  amount  of  this  indemnity,  as  well  as  the  forms,  terms, 
and  guarantees  of  payment  without  appeal  or  reserve  whatsoever,  shall 
be  referred  to  the  arbitration  of  a  mixed  commission,  composed  thus: 
the  Italian  representative  at  Bogota,  a  delegate  of  the  Columbian 
Government,  and  the  Spanish  representative  at  Bogota.  The  work  of 
the  mixed  commission  shall  be  finished  within  six  months  after  the 
notification  by  the  Spanish  Government  of  its  conclusions  to  the 
representatives  of  the  two  parties  at  Madrid"  (Art.  3). 

Mediation  must  be  distinguished  from  good  offices.  The  demand  of 
good  offices  or  their  acceptance  does  not  confer  any  right  of  mediation. 
The  otter  of  Kussia  to  mediate  between  the  United  States  and  Great 
Britain  in  the  war  of  1812  was  at  once  accepted  by  the  former;  and  in 
order  to  avoid  delays  incident  to  the  distance  of  the  parties,  pleni- 
potentiaries were  commissioned  to  conclude  a  treaty  of  peace  with 
persons  clothed  with  like  power  on  the  part  of  Great  Britain  (Wait's 
iitate  Papers,  vol.  ix.  p.  223 ;  President  Maddison's  Message,  May  25, 
1813).  Sir  James  Mackintosh  considered  the  rejection  of  the  proffered 
mediation  whereby  hostilities  were  unnecessarily  prolonged  the  less 
JtwtiKable,  as  "  a  mediator  is  a  common  friend  who  counsels  both  parties 
with  a  weight  proportioned  to  their  belief  in  his  integrity  and  their 
respect  for  his  power.     But  he  is  not  an  arbitrator  to  whose  decisions 
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they  submit  their  differences,  and  whose  award  is  binding  upon  them" 
(Hansard,  vol.  xxx.  p.  526,  April  11,  1815). 

In  the  war  between  Peru,  Bolivia,  and  Chili,  the  United  States  brought 
to  the  notice  of  the  Governments  concerned  that  their  friendly  offices 
"  for  the  restoration  of  peace  upon  an  honourable  basis  would  be  extended 
in  case  the  belligerents  shall  exhibit  a  readiness  to  accept  them " 
(President  Hayes'  Third  Annual  Message,  1879).  A  South  American 
case  concerning  this  country,  in  which  the  United  States  offered  their 
mediation,  was  the  Venezuela-Guiana  Boundary  question,  which  was 
tendered  to  the  British  Government  in  the  following  form : — "  I  am 
instructed  to  tender  to  Her  Majesty's  Government  the  good  offices  of 
the  United  States  to  promote  an  amicable  settlement  of  the  respective 
claims  of  Great  Britain  and  Venezuela  in  the  premises,  and  the  arbitra- 
tion of  the  United  States  Government  in  respect  to  the  questions 
involved  which  are  understood  only  to  refer  to  historical  facts,  should 
such  arbitration  prove  acceptable  to  both  parties  "  (Mr.  Phelps  to  Lord 
Salisbury,  February  8,  1887). 

The  proposed  mediation  was,  however,  declined  by  Great  Britain. 
The  good  offices  nevertheless  resulted  in  a  treaty  between  Great  Britain 
and  Venezuela  under  which  the  contracting  parties  agreed  to  submit  the 
question  to  arbitration  (Washington,  February  2,  1897). 

[A  considerable  advance  in  the  cause  of  mediation  was  made  by  the 
Convention  for  the  Pacific  Settlement  of  International  Disputes  which 
was  signed  at  The  Hague  on  July  29,  1899.  Title  I.,  On  the  Main- 
teimnce  of  General  Peace,  declares  that :  With  a  view  to  obviating  as  far 
as  possible  recourse  to  force  in  the  relations  between  States,  the  signatory 
Powers  agree  to  use  their  best  efforts  to  insure  the  pacific  settlement  of 
international  differences.  Then  follows  Title  II.,  On  Good  Offices  and 
Mediation,  Article  II.  of  which  provides  that  in  case  of  serious  disagree- 
ment or  conflict,  before  an  appeal  to  arms,  the  signatory  Powers  agree  to 
liave  recourse,  as  far  as  circumstances  allow,  to  the  good  offices  or  media- 
tion of  one  or  more  friendly  Powers.  By  Article  III.  it  is  declared  that : 
Independently  of  this  recourse,  the  signatory  Powers  recommend  that 
one  or  more  Powers,  strangers  to  the  dispute,  should,  on  their  own  initia- 
tive, and  as  far  as  circumstances  may  allow,  offer  their  good  offices  or 
mediation  to  the  States  at  variance.  Powers,  strangers  to  the  dispute, 
have  the  right  to  offer  good  offices  or  mediation,  even  during  the  course 
"f  hostilities.  The  exercise  of  this  right  can  never  be  regarded  by  one 
or  the  other  of  the  parties  in  conflict  as  an  unfriendly  act.  The  part 
of  the  mediator  consists  in  reconciling  the  opposing  claims  and  appeasing 
the  feelings  of  resentment  which  may  have  arisen  between  the  States  at 
variance  (Article  IV.).  The  functions  of  the  mediator  are  at  an  end 
when  once  it  is  declared,  either  by  one  of  the  parties  to  the  dispute  or  by 
the  mediator  himself,  that  the  means  of  reconciliation  proposed  by  him 
are  not  accepted  (Article  V.).  Good  offices  and  mediation,  either  at  the 
request  of  the  parties  at  variance,  or  on  the  initiative  of  Powers  strangers 
to  the  dispute,  have  exclusively  the  character  of  advice,  and  never  have 
binding  force  (Article  VI.).  The  acceptance  of  mediation  cannot,  unless 
there  be  an  agreement  to  the  contrary,  have  the  effect  of  interrupting, 
delaying,  or  hindering  mobilisation  or  other  measures  of  preparation  for 
war.  If  mediation  occurs  after  the  commencement  of  hostilities  it  causes 
no  interruption  to  the  military  operations  in  progress,  unless  there  be  an 
agreement  to  the  contrary  (Article  VII.). 

Finally,  Article  VIII.  of  the  Convention  declares  that  the  signatory 
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Powers  are  agreed  in  recommending  the  application,  when  circumstances 
allow,  of  special  mediation  in  the  following  form : — In  case  of  a  serious 
diff'erence  endangering  the  peace,  the  States  at  variance  choose  respec- 
tively a  Power,  to  whom  they  intrust  the  mission  of  entering  into  direct 
communication  with  the  Power  chosen  on  the  other  side  with  the  object 
of  preventing  the  rupture  of  pacific  relations.  For  the  period  of  this 
mandate,  the  term  of  which,  unless  otherwise  stipulated,  cannot  exceed 
tliirty  days,  the  States  in  dispute  cease  from  all  direct  communication 
on  the  subject  of  the  dispute  which  is  regarded  as  referred  exclusively 
to  the  mediating  Powers,  who  must  use  their  best  efforts  to  settle  it. 
In  case  of  a  definite  rupture  of  pacific  relations,  these  Powers  are  charged 
with  the  joint  task  of  taking  advantage  of  any  opportunity  to  restore 
peace. 

An  amended  version  of  the  Convention  for  the  Pacific  Settlement 
of  International  Disputes  containing  the  above  regulations  relative  to 
Good  Offices  and  Mediation  was  adopted  at  the  Second  Peace  Conference 
at  The  Hague  in  1907. 

The  practical  utility  and  value  of  the  principles  embodied  in  these 
Conventions  was  pointedly  evidenced  by  the  voluntary  action  of  President 
Roosevelt,  of  the  United  States,  during  the  Russo-Japanese  War  of 
1904-5.  His  good  offices  and  mediation  between  Russia  and  Japan  in 
the  interests  of  peace  resulted  in  the  Treaty  of  Portsmouth,  signed  on 
September  5,  1905,  which  terminated  the  war  (see  Annual  Register, 
1905,  p.  397). 

The  mediation  of  France  in  the  dispute  between  Great  Britain  and 
Russia  arising  out  of  the  North  Sea  Incident  in  October  1904,  when  the 
Russian  fleet  fired  on  British  fishing  vessels  in  the  North  Sea,  resulted 
in  the  declaration  exchanged  between  the  Governments  of  the  disputing 
States  in  November  1904,  under  which  the  investigation  of  the  dispute 
was  entrusted  to  an  International  Commission  of  Inquiry  (see  the  article 
Mixed  Commissions).] 

See  the  articles  Arbitration,  International  ;  Intervention. 

Mediators  of  Questions.— These  were  six  persons  autho- 
rised by  a  statute  of  Edward  iii.'s  reign  to  settle  disputed  questions 
between  wool  merchants. 
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[Note. — Small  capitals  are  used  in  this  article,  not  as  cross-references,  but  to  assist 
the  eye  in  looking  for  mention  of  any  particular  subject  not  sufficiently  important  to 
have  a  separate  paragraph  with  a  formal  heading  devoted  to  it.] 

I.  Medical  Jurisprudence  —  sometimes  called  Forensic  or  Legal 
Medicine — is  described  in  Dr.  Taylor's  standard  work  on  the  subject 
as  a  branch  of  medicine,  and  he  defines  it  as  "  the  science  which  teaches 
the  application  of  every  branch  of  medical  knowledge  to  the  purposes 
of  the  law." 

It  is  thus  a  very  wide  subject,  demanding  an  unlimited  knowledge 
of  medicine  in  all  its  branches,  and  at  least  a  general  acquaintance 
with  a  considerable  body  of  positive  enactments  and  common  -  law 
principles.  These  will  be  very  briefly  referred  to  in  the  following 
article,  which  aims  chiefly  at  expounding,  for  the  benefit  of  lawyers 
as  well  as  medical  practitioners,  the  methods  of  medical  jurists,  and 
the  PRINCIPLES  by  which  they  must  be  guided  in  their  investigations 
and  in  their  inferences. 

Medical  Witnesses. — The  larger  treatises  on  medical  jurisprudence 
(see  end  of  this  article)  give  many  valuable  hints  to  medical  witnesses 
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concerning  their  conduct  in  the  witness-box,  together  with  a  short 
exposition  of  the  most  important  rules  of  evidence  and  procedure  in 
the  various  Courts.  These  rules,  as  well  as  the  question  of  fees,  may- 
be studied  in  more  detail  in  the  various  articles  relating  to  them  in  the 
present  publication,  or  in  the  purely  legal  treatises  of  Archbold,  Stephen, 
and  others,  and  need  not  be  dealt  with  in  detail  here. 

Medical  witnesses  should  clearly  understand  the  distinction  between 
"  common  "  and  "  expert  "  witnesses.  They  may  be  called  upon  to  give 
evidence  in  either  capacity,  and  in  fact  are  generally  questioned  in  both 
capacities.  A  witness  testifying  to /ac^s  within  his  knowledge  is  a 
common  witness;  when  he  gives  an  opinion  as  to  the  interpretation 
of  facts  (or  assumed  facts),  based  on  his  special  knowledge  of  the  subject, 
he  is  testifying  as  an  expert  witness.  Thus  as  a  common  witness  he  may 
be  required  to  testify  to  the  actual  signs  and  symptoms  observed  by  him 
in  his  patient.  If  he  is  asked  for  his  opinion  as  to  the  interpretation 
to  be  put  upon  these  observed  symptoms — the  medical  inferences  to 
be  drawn  from  them — he  answers  as  an  expert. 

Speaking  generally,  all  persons,  including  medical  men,  are  bound  to 
attend  and  give  evidence  in  Court  as  common  witnesses,  if  properly 
summoned  to  do  so.  It  is  doubtful  whether  anyone  can  be  punished 
for  refusing  to  attend  and  give  evidence  merely  as  an  expert.  But  the 
law  of  contempt  is  very  elastic,  and  the  neglect  of  a  subpoena  is  always 
risky.     Coroners  have  special  statutory  powers. 

The  universal  rule  of  honour  amongst  medical  men  in  all  civilised 
countries  precludes  them  from  divulging  to  anyone  confidential 
COMMUNICATIONS  made  to  them,  or  personal  details  gathered  by  them, 
in  their  professional  capacity.  The  statute  law  of  many  foreign 
countries  enforces  this  obligation  by  penalties,  and  regards  it  as 
sacred  even  in  the  witness-box.  English  law,  however,  takes  a  dif- 
ferent view,  and,  if  the  judge  sees  fit,  compels  a  medical  witness  to 
reveal  in  open  Court  the  most  confidential  communications,  and  to  dis- 
regard the  most  solemn  promises.  [No  medical  man  can  be  compelled 
to  reveal  to  third  parties  confidential  communications  made  to  him  during 
the  course  of  his  professional  practice;  and  should  he  reveal  details  as 
to  the  health  of  his  patients  he  may  lay  himself  open  to  an  action  for 
liljel.  On  this  see  the  British  Medical  Journal,  March  28,  1896  {Dr. 
Flay  fair's  Case).  See  also  generally  Duchess  of  Kingston's  Case,  1776, 
20  How.  St.  Tri.  574 ;  Wilson  v.  Rastall,  1792,  4  T.  R.  760 ;  2  R.  R.  517 ; 
A.  B.  V.  C.  D.,  1904,  7  F.  72  (Ct.  of  Sess.)]    See  Confession. 

Dying  Declarations. — There  is  no  obligation  on  a  medical  attendant 
to  record  the  declarations  of  a  dying  man.  But  as  he  is  often  the  only 
person  present  who  is  capable  of  undertaking  the  duty,  he  ought,  in  the 
interests  of  justice,  to  do  so  in  an  emergency. 

A  dying  declaration  is  a  statement  made  by  a  person,  who  believes 
himself  to  be  dying  (and  does  afterwards  die),  as  to  the  cause  of  his  death, 
or  the  circumstances  which  resulted  in  his  death.  It  is  admissible  in 
evidence  against  a  person  charged  with  his  murder  or  manslaughter, 
provided  the  judge  is  satisfied  that,  at  the  time  of  making  it,  the  declarant 
wa«  in  actual  danger  of  his  life,  and  had  unreservedly  given  up  all  hope 
of  recovery.  ["  There  must  be  an  expectation  of  impending  and  almost 
immodiate  death  from  the  causes  then  operating.  The  authorities  show 
that  there  inust  bo  no  hope  whatever  "  {II.  v.  Jenkins,  1869,  L.  R.  1  C.  C.  R. 
18/  ;  11  Cox  C.  C.  250).  As  to  the  various  circumstances  under  which 
dying  declanitions  are  admissible,  see  Archb.  Cr.  PL,  1905  ed.,  pp.  321 
ti  8eq.]  ^^ 
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The  declaration  should  therefore  commence  with  a  statement  to  this 
effect,  and  should  go  on  as  nearly  as  possible  in  the  exact  words  of  the 
declarant,  and  should  be  read  over  to  him,  and  signed,  if  possible,  by  him 
and  by  the  medical  man  and  any  witnesses  present.  If  there  is  no  time 
to  write  it  down  before  the  man's  death,  it  should  be  written  down 
immediately  after,  and  read  over  and  signed  by  any  witnesses  who  were 
present  when  the  declaration  was  made. 

The  Coroner's  Court. — This  is  the  most  primitive  and  informal  of 
all  the  criminal  Courts,  and  is  occupied  almost  exclusively  with  medico- 
legal questions.  For  the  procedure  in  this  Court,  and  for  the  legal 
obligations  and  duties  of  medical  men  in  regard  to  inquests,  see  art. 
Coroner. 

In  ordinary  cases,  where  a  person  has  died  a  natural  death,  the 
medical  attendant  is  bound,  under  a  penalty  of  40s.,  to  certify  to  the 
best  of  his  belief  as  to  the  cause  of  death  (see  Death,  Eegistration 
of;  Death,  Certificate  of). 

Wliere,  however,  he  has  reasonable  ground  to  suspect  that  his 
|)atient's  death  was  caused  directly  or  indirectly  by  violence,  or  was 
other  than  "natural,"  or  where  he  cannot  with  reasonable  certainty 
( founded  on  his  own  observation  and  knowledge  of  the  patient  during 
life,  and  not  merely  on  the  statements  of  others)  assign  the  nature  of 
the  disease,  his  duty  is  to  decline  to  give  a  certificate,  and  refer  the 
matter  to  the  coroner,  who  is  the  officer  specially  appointed  to  make 
inquiry  into  all  the  circumstances. 

This  duty  is  apt  to  be  overlooked  where  the  violence  or  injury  occurred 
some  time  before,  and  death  was  immediately  due  to  some  intercurrent 
disease ;  or,  conversely,  where  the  patient  was  dying  of  natural  disease, 
in  the  course  of  which  an  accident  or  injury  occurred  which  may  have 
accelerated  death. 

If  an  inquest  is  held,  all  questions  connected  with  the  dead  body  are 
first  to  be  considered. 

II.  Questions  connected  with  the  Dead  Body. 

It  is  usual  to  draw  a  distinction  between  "  somatic  "  death — that  of 
the  body  as  a  whole — and  "  molecular  "  death,  or  death  of  the  tissues, 
which  are  the  components  of  the  body.  These  retain  for  a  short  time 
after  somatic  death  certain  so-called  "vital"  qualities  which  they 
possessed  during  the  life  of  the  body  as  a  whole,  e.g.  the  power  of  con- 
iracting  in  response  to  electric  and  other  stimuli  (see  infra,  p.  129).  In 
ordinary  language  death  means  somatic  death.  The  occurrence  of 
I'UTREFAction  is  the  most  obvious  and  convincing  of  the  signs  of  death. 
But,  even  before  that,  a  body  can  be  ascertained  to  be  certainly  dead 
from  one  or  more  of  the  following: — 

1.  Cessation  of  the  heart's  action. 

2.  Cessation  of  respiration. 

3.  Coldness  of  the  hody. 

4.  Cadaveric  rigidity,  or  rigor  mortis. 

5.  Changes  in  the  eyes  and  skin. 

The  last  three  of  these  indications  serve  also  to  fix  within  certain 
limits  the  probable  period  that  has  elapsed  since  death. 

Cessation  of  the  Heart's  Action. — Physiologically  considered,  the 
cessation  of  the  circulation  is  probably  the  immediate  cause  of  death — 
the  necessary  and  sufficient  antecedent  of  death — in  every  case.     When 


128  MEDICAL  JURISPKUDENCE 

the  heart  has  finally  stopped,  all  other  vital  processes  stop  at  the  same 
instant,  and  the  living  tissues  become  inanimate  matter.  Respiration 
may  be  suspended  for  some  minutes  without  necessarily  causing  death 
or  permanent  injury,  provided  the  heart  holds  out.  Even  the  heart-beat 
may  sometimes  be  temporarily  suspended  for  a  second  or  two,  or  at 
least  apparently  so,  without  death  resulting.  But  it  will  be  quite  safe 
to  assume  that  death  has  occurred  if,  on  careful  listening  with  the  ear  or 
stethoscope  placed  over  the  apex  of  the  heart,  no  sound  or  movement  has 
been  heard  for  five  minutes. 

The  CESSATION  for  the  same  period  (five  minutes)  of  all  visible  and 
audible  signs  of  respiration  will  in  most  cases  be  sufficient  proof  of  death 
(see  Asphyxia,  infra,  p.  135).  The  visible  signs  are  the  movements  of 
the  chest  and  abdomen,  which  are  best  observed  together.  The  audible 
signs  are  best  heard  with  the  stethoscope  over  the  bronchi.  In  the  case 
of  an  asphyxiated  person  the  heart's  action  may  go  on  for  two  or  three 
minutes,  or  even  longer,  after  consciousness  has  been  abolished  and 
breathing  has  ceased.  During  that  period  the  body  is  not  only  not 
dead,  but  may  be  capable  of  resuscitation.  [But  in  most  forms  of 
death  the  two  functions  (respiration  and  circulation)  appear  to  cease 
almost  simultaneously,  though  in  fact  respiration  never  outlives  heart 
action.] 

Post-mortem  Cooling. — After  death  the  body  cools  gradually,  and 
at  a  diminishing  rate,  until  it  reaches  the  temperature  of  the  surround- 
ing medium — air,  water,  etc.  The  time  occupied  in  this  process  will 
obviously  vary  according  as  external  circumstances  are  favourable  or 
unfavourable  to  loss  of  heat  by  radiation  and  conduction.  It  is  im- 
possible, therefore,  to  say,  without  reference  to  these  conditions,  how 
long  a  body  occupies  in  cooling,  but  we  may  perhaps  take,  as  a  rough 
standard,  fifteen  to  twenty  hours  as  the  time  for  an  average  adult 
dying  in  bed  in  this  country.  [The  average  rate  of  cooling  of  a  body  for 
the  first  twelve  hours  after  death  is  about  1*8°  F.  per  hour.]  Occasionally 
after  death  there  is  a  remarkable  rise  of  temperature,  due  to  certain 
chemical  reactions  going  on  within  the  dead  body. 

To  ascertain  accurately  the  temperature  of  a  dead  body,  the  thermo- 
meter should  always  be  placed  in  the  rectum,  where  some  degree  of 
warmth  may  be  noted  hours  after  the  skin  has  reached  the  level  of  the 
atmosphere. 

Post-mortem  changes  of  attitude  are  sometimes  observed,  and  are 
due  to  slow  contractions  and  subsequent  relaxations  of  certain  muscles. 

Post-mortem  Changes  in  the  Muscles.— Immediately  after  death 
a  remarkable  series  of  changes  commences  in  the  muscles.  These 
present  three  well-marked  stages,  which,  with  exceptions  to  be  men- 
tioned later,  occur  always  in  a  definite  order,  and  within  variable  but 
limited  periods  of  time,  so  that  the  existence  of  one  or  cfther  of  these 
stages  helps  to  fix  approximate  limits  to  the  period  that  has  elapsed 
since  death.     These  stages  are — 

A  Stage  of  muscular  Jiaccidity  and  irritability. 

B.  Stage  of  cadaveric  rigidity,  or  rigor  mortis. 

C.  Stage  in  which  rigor  mortis  and  irritability  have  both  finally  dis- 
appeared, and  putrefaction  has  begun. 

A  The  flaccid  and  irritable  stage  begins  at  the  moment  ( 
somatic  death.     The  muscles  become  flabby  and  relaxed,  hence  tli 
dropping  of  tlio  lower  jaw  and  of  anything  held  in  the  hand.     ThcN 
retam,  however,  for  a  time  the  capacity  they  had  in  life  of  contractiim 
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in  response  to  certain  stimuli — electric  shocks,  sharp  blows,  chemical 
irritants,  etc.  This  "  irritability  "  gradually  passes  off  in  from  three  to 
ten  hours.  In  exceptional  cases,  where  the  vitality  of  the  tissues  is 
already  much  exhausted  at  the  moment  of  death,  the  flaccid  stage  may 
be  extremely  short,  or  even  apparently  non-existent,  the  muscles  passing 
at  once  into  the  next  stage,  rigor  mortis. 

B.  Cadaveric  Eigidity. — At  some  variable  time,  differently  estimated 
by  different  observers,  but  perhaps  most  frequently  about  the  third  or 
fourth  hour  after  death,  the  muscles  become  gradually  firm  and  stiff — 
KIGOR  MORTIS  sets  in.  They  are  affected  one  after  another,  usually  in  a 
definite  order,  beginning  with  the  neck,  lower  jaw,  and  face,  and  passing 
down  to  the  upper  limbs,  the  trunk,  and  finally  the  lower  limbs,  until 
the  whole  body  is  rigid — the  process  occupying  two  or  three  hours.  It 
lasts  a  variable  time — a  few  hours  to  fifteen  days — and  then  disappears 
gradually  from  the  muscles  in  the  same  order  that  it  came  on.  It  is 
accompanied  by  a  very  slight  contraction  of  the  muscles,  not  enough 
to  alter  the  position  of  the  body,  which  therefore  stiffens  in  the  posture 
it  happens  to  have  when  the  process  commences.  The  cause  of  rigor 
mortis  is  generally  said  to  be  the  coagulation  of  a  certain  component  of 
the  muscular  tissue  (myosin).  Bat  this  explanation  is  obviously  incom- 
plete, and  recent  experiments  make  it  clear  that  the  nervous  system 
exercises  a  modifying  influence,  not  yet  thoroughly  understood,  on  the 
phenomena  of  rigor  mortis.  It  passes  off  about  the  time  that  putrefac- 
tion commences,  but  it  is  not  proved  that  there  is  any  causal  connection 
between  the  two  conditions.  Its  effect  upon  the  countenance  is  to 
produce  a  "  drawn  "  look,  so  altering  the  expression  while  it  lasts  that 
identification  is  sometimes  doubtful. 

The  HEART  is  affected  rather  earlier  than  the  rest  of  the  body — 
usually  about  an  hour  after  death,  and  remains  rigid  for  twelve  to 
thirty-six  hours.  The  heart  also  contracts  very  considerably,  so  that 
the  capacity  of  its  cavities  is  lessened  and  the  thickness  of  its  walls 
increased.  This  fact  throws  serious  doubts  upon  the  inferences  usually 
drawn  with  easy  confidence  from  the  appearance  of  the  heart  on  examina- 
tion post  mortem,  since  it  must  always  be  difficult  if  not  impossible  to 
determine  the  state  of  the  heart  at  the  time  of  death  from  an  examina- 
tion made  after  it  has  contracted,  and  partly  expelled  its  contents,  even 
if  the  contraction  and  rigidity  have  passed  off  again. 

In  Strassmann's  experiments  on  animals  killed  by  heart  paralysis  it 
was  found  that  in  all  cases  examined  immediately  after  death  the  heart 
was  relaxed  and  both  ventricles  filled  with  blood ;  while  in  those  examined 
the  day  after  death  the  left  ventricle  was  almost  invariably  contracted, 
and  its  contents  expelled  into  the  auricle  or  aorta  (Luff,  Forensic  Medicine^ 
p.  33).  The  importance  of  this  observation  will  be  obvious  to  all  who 
are  in  the  habit  of  attending  coroners'  inquests. 

Rigor  mortis  lasts  on  an  average  twenty-four  to  thirty-six  hours- 
in  summer,  and  thirty-six  to  forty-eight  in  winter.  But  the  duration 
is  very  variable,  and  is  affected  by  several  well-known  conditions,  as  well 
as  by  others  not  known.  Thus  (1)  age  is  a  factor,  the  bodies  of  the  very 
old  and  the  very  young  being  affected  earlier  than  those  of  middle  age. 
Again  (2)  the  nahore  and  temperature  of  the  surrounditigs  are  factors 
— dry  cold  delaying  its  advent  and  prolonging  its  stay.  In  tropical 
climates  it  comes  on  very  early  and  lasts  a  very  short  time.  In  cold 
water  it  comes  on  rather  quickly  and  lasts  rather  a  long  time.  (3)  The 
condition  of  the  nervous  and  muscular  systems  at  the  time  of  death  is  a  very 
vol.  IX.  9 
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important  factor.  Exhaustion  hastens  rigor.  Thus  animals  hunted  to 
death  stiffen  almost  immediately,  and  the  bodies  of  soldiers  killed  on  the 
field  of  battle  after  a  long  day's  fight  become  rigid  much  more  rapidly 
than  those  of  their  comrades  killed  earlier  in  the  day  while  fresh  and 
vigorous.  Indeed,  soldiers  in  the  former  case  are  sometimes  found  quite 
rigid  in  the  exact  attitude  they  were  in  at  the  moment  of  death,  with 
ritle  raised  as  if  in  the  act  of  firing.  So,  too,  the  exhaustion  consequent 
on  the  violent  muscular  contractions  preceding  death  from  tetanus, 
liydrophobia,  and  strychnine  poisoning  is  followed  by  early  rigidity. 
So  quickly  may  the  stage  of  rigor  mortis  come  and  go  in  some  cases, 
that  it  was  at  one  time  believed  not  to  have  occurred  at  all  in  such 

cases. 

The  general  rule  is  that  the  more  vigorous  the  body  and  its  com- 
ponent tissues  at  the  moment  of  death,  and  the  greater  their  reserve  of 
vital  energy,  the  longer  will  the  advent  of  rigidity  be  delayed,  and  the 
longer  its  duration  when  it  does  arrive.  But  this  rule  does  not  hold 
good   in  the  well-known   though   not  very   common   phenomenon   of 

INSTANTANEOUS    RIGIDITY,    Or    CADAVERIC    SPASM,    which    OCCUrS    oftenest 

in  the  robust  instantaneously  killed.  In  these  cases  there  is  no  period 
of  muscular  relaxation  at  all,  and  the  last  contractions  of  the  living 
lx>dy  are  perpetuated  in  the  rigidity  of  death.  Some  remarkable 
instances  of  this  will  be  found  quoted  by  Dr.  Dixon  Mann  (Forerisic 
Medicine,  p.  48).  The  phenomenon  has  never  been  explained,  but  it 
is  worth  mentioning  that  instantaneous  rigor  mortis  has  been  produced 
experimentally  in  animals  by  irritation  of  the  medulla  oblongata ;  and 
Brouardel,  the  most  recent  authority  on  the  subject,  states  that  wounds 
of  the  cervical  cord,  just  below  the  bulb,  may  cause  complete  rigidity  of 
the  corpse,  and  stability  in  the  position  which  the  wounded  man  occu- 
pied at  the  moment  of  death.  The  importance  of  the  phenomenon  lies 
in  the  possibility  of  its  affording  evidence  as  to  the  last  act  of  the  deceased. 
Thus  should  the  dead  hand  be  found  tightly  grasping  a  weapon  or  bunch 
of  weeds,  the  fact  may  be  explained  by  supposing  post-mortem  rigidity 
to  have  been  instantaneous;  it  can  hardly  be  explained  in  any  other 
way,  as  it  would  be  impossible  to  get  the  dead  hand,  in  its  usual  condi- 
tion of  relaxation,  to  grasp  anything  tightly.  In  this  case,  therefore, 
the  inference  would  be  that  the  weapon  was  in  the  hand  of  the  deceased 
at  the  moment  of  death,  and  was  not  put  there  after  death  by  some 
other  person. 

Rigidity  during  life  occurs  in  certain  diseases,  but  is  easily  dis- 
tinguished from  rigor  mortis  by  the  following  tests: — (1)  The  living  body 
retains  its  temperature  undiminished.  (2)  The  rigidity  of  the  living,' 
affects  the  whole  body  at  one  and  the  same  moment,  instead  of  passing 
gradually  down  from  head  to  foot.  (3)  If  a  joint  be  forcibly  bent  in 
a  body  in  a  state  of  rigor  mortis,  that  joint  will  not  return  to  its  former 
position,  nor  will  the  8tiff"ness  return ;  but  if  in  a  state  of  spasm  from 
disease,  it  will  return  to  its  original  position  and  stiffness  as  soon  as  the 
force  is  removed. 

It  has  been  assumed,  apparently  without  any  ground,  that  rigor 
mortis  in  a  newly-horn  infant  indicates  that  the  child  was  born  alive. 
It  is  now  known,  from  several  recorded  instances,  that  this  assumption 
is  wrong.  Rigor  mortis  has  been  found  after  delivery  by  craniotomy. 
In  fact,  it  only  indicates  recent  death,  which  may  have  taken  place  in 
utero  or  in  vagina. 

(4)  Otheu  CHANGES  indicative  of  death  are— 
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The  cornea  loses  its  lustre,  the  eyeball  shrinks,  the  pupils  do  not  react 
to  light  (a  sign  which  distinguishes  death  from  catalepsy).  The  skin 
loses  elasticity,  so  that  it  retains  marks  of  pressure.  Later  there  will 
be  found  post-mortem  stains  on  the  skin  {infra). 

The  COAGULATION  OF  BLOOD  takes  place  in  from  five  to  ten  minutes 
when  it  is  shed.  Within  the  dead  body  coagulation  also  takes  place, 
but  not  so  quickly  or  completely.  Certain  diseases  and  modes  of  death 
seem  to  influence  the  degree  and  rapidity  of  coagulation.  These  will 
be  dealt  with  later. 

Estimate  of  Period  Elapsed  since  Death. — The  following  table, 
embodying  Devergie's  conclusions,  may  be  convenient  as  a  way  of 
presenting  at  a  glance  the  limits  of  time  within  which  death  most 
probably  occurred,  from  observation  of  the  stages  at  which  the  post- 
mortem changes  have  arrived: — 


Condition  of  Dead  Body. 

Extreme  Limits  of  Time  consistent 
WITH  THIS  Condition. 

Body    warm    (more  or  less).  Muscles 
relaxed  (all  or  some). 

A  few  minutes  to  twenty  hours,  accord- 
ing to  degee  of  warmth  and  relaxa- 
tion and  other  attendant  circum- 
stances. 

Body  quite   cold.     Rigor   mortis  well 
marked. 

Ten  hours  to  three  days,  according  to 
existence  or  non-existence  of  the  vari- 
ous circumstances  which  affect  these 
conditions. 

Body  quite   cold.     Rigor  mortis  quite 
absent.     Muscles  not  irritable.     Put- 
refactive changes  not  visible. 

One  to  three  days  in  summer,  three  to 
eight  days  in  winter. 

Commencing    putrefaction    shown    by 
1      greenish   discoloration  of  the  abdo- 
men about  the  umbilicus. 

Six  to  twelve  days  (Devergie).  But 
twenty-four  hours  to  fifteen  days 
are  nearer  the  extreme  limits  of 
summer  and  winter  (Taylor). 

\_Note.  —This  method  of  tabulation  must  only  be  taken  very  generally  as  the 
extreme  limits  vary  so  widely.] 

Post-mortem  stains,  known  also  as  lividities  or  hypostases,  are  im- 
portant to  understand,  because  they  are  often  ignorantly  mistaken  for 
bruises  inflicted  during  life.  Moreover,  they  often  afford  indisputable 
proof  of  the  position  in  which  the  body  lay  for  some  time  after  death. 
They  are  patches  of  a  purplish  or  dull  red  colour,  of  no  definite  size 
or  shape,  never  raised  above  the  surrounding  skin,  and  having  a  well- 
•defined,  perfectly  smooth  outline,  terminating  abruptly  in  the  white 
fikin.  They  are  caused  by  the  gravitation  of  the  blood,  no  longer  circu- 
lating but  still  fluid,  into  the  most  dependent  parts  of  the  body.  The 
vessels  in  these  situations,  including  the  superficial  capillaries,  become 
•enlarged  the  more  readily  because  they  have  lost  their  elasticity. 
There  is,  however,  no  extravasation  or  effusion.  The  blood  is  all  con- 
tained within  the  minute  vessels  of  the  rete  mucosum,  the  upper  layer 
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of  the  true  skin,  just  above  the  papillae.  They  may  disappear  and 
reappear  in  a  different  place  if  the  body  is  moved  while  they  are 
fonuing,  i.e.  while  the  blood  is  fluid,  but  once  the  blood  is  coagulated 
they  never  alter  their  position,  nor  do  new  ones  appear.  They  do  not 
form  on  parts  that  are  subject  to  pressure  or  constriction,  nor  on  the 
upper  surfaces  of  the  body ;  but  the  viscera  will  be  affected,  their  most 
dependent  unconstricted  portions  being  congested.  In  the  stomach  a7id 
intestines  this  appearance  may  be  mistaken  for  inflammation,  but  the 
diagnosis  is  easily  made  by  observing  that  the  post-mortem  redness 
is  not  continuous,  being  interrupted  at  the  folds. 

The  distinction  between  superficial  post-mortem  stains  and  bruises 
inflicted  during  life  can  be  further  confirmed  by  noticing  that  the  cuticle 
is  undisturbed,  that  the  patch  does  not  change  colour  until  putrefaction 
sets  in,  that  there  are  no  zones  of  different  colours  round  the  patch,  and 
(most  important  of  all)  on  making  an  incision  into  the  skin  no  extrava- 
sated  blood  is  found,  but  only  minute  points  of  blood  corresponding  to 
the  cut  vessels — all  of  which,  especially  the  last,  serve  to  negative  the 
idea  of  ante-mortem  origin  (see  Bruises,  infra,  p.  137). 

C.  Putrefaction. — As  rigor  mortis  passes  off",  usually  about  the 
third  day  after  death,  putrefaction  begins  to  manifest  itself  externally, 
by  the  discoloration  of  certain  parts  and  by  the  emission  of  a  peculiar 
faint  odour. 

In  bodies  putrefying  IN  air  a  pale  green,  gradually  getting  darker, 
appears  in  the  centre  of  the  abdomen  and  spreads  in  all  directions. 
Other  centres  of  discoloration  appear  in  succession  on  chest,  face,  legs, 
and  arms.  In  bodies  IN  water  the  colour-changes  begin  in  the  face 
and  spread  downwards.  These  changes  are  due  to  the  decomposition 
of  the  colouring  matter  of  the  blood  (haemoglobin),  acted  on  by  the 
gases  of  putrefaction. 

The  accumulation  of  these  gases  in  the  tissues  and  cavities  of  the 
body  produces  numerous  marked  changes.  The  body  swells  all  over, 
the  abdomen  is  distended,  the  face  may  be  unrecognisable,  the  eyes- 
prominent,  lips  thickened,  tongue  protruding — appearances  sometimes 
erroneously  considered  conclusive  of  death  from  strangulation.  The 
bodies  of  infants  may  look  like  those  of  older  and  better-nourished 
children. 

Bodies  that  have  sunk  in  water  will  often  rise  to  the  surface  in  a 
week  or  so,  buoyed  up  by  these  gases,  and  may  sink  again  after  the 
escape  of  some  of  the  gas.  This  flotation  and  submersion  may  be 
repeated  several  times. 

The  pressure  of  these  pent-up  gases  may  force  out  alimentary  or 
fa.*cal  matter,  simulating  vital  actions.  Even  the  contents  of  a  preg- 
nant uterus  have  occasionally  been  expelled  by  this  force,  and  probably 
many  alleged  movements  of  corpses  in  their  coffins  are  due  to  the  same 
cause.  Post-mortem  Hii<:MORRHAGE  from  wounds  is  undoubtedly  caused 
by  pressure  of  these  gases  on  the  contents  of  the  heart  and  great  vessels 
in  the  thorax.  Bloodstained  fiuid  and  frothy  bubbles  ooze  from  moutli 
and  nostrils  four  or  five  days  after  death.  The  conditions  most 
favourable  to  rapid  putrefaction  are:  moderate  warmth,  presence  of 
moisture,  and  free  access  of  stagtmnt  air — the  presence  of  bacteria  beinu 
taken  for  granted  in  all  cases.  The  most  favourable  temperature  is, 
rouglily,  from  70"  to  100''  F.  Below  this,  the  lower  the  temperature 
t!ie  slower  tlie  change,  until  at  freezing  point  putrefaction  ceases  abso- 
lutely.   Hence  the  much  greater  rapidity  of  change  in  summer  than 
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in  winter.  Higher  temperatures  tend  to  mummify  bodies,  especially 
if  combined  with  rapid  drying  and  hindrance  to  access  of  air — as  e.g. 
by  burial  in  hot  sand. 

Am  promotes  putrefaction  by  supplying  both  oxygen  and  bacteria  in 
greatest  abundance.  At  a  given  temperature  a  week's  exposure  to  air 
will  cause  as  much  change  as  a  fortnight's  submersion  in  water  or  eight 
weeks'  ordinary  burial  in  earth  (Casper).  The  more  completely  a  body 
is  protected  from  the  air  by  clothing,  the  less  rapid  are  the  changes,  and 
the  parts  that  are  most  exposed  will  be  found  most  advanced.  Mois- 
ture, whether  present  in  the  tissues  or  applied  externally,  hastens 
putrefaction.  But  entire  submersion  in  water  delays  it,  by  preventing 
contact  of  air ;  and,  on  the  other  hand,  moving  air  is  less  effective  than 
stagnant,  because  the  motion  tends  to  deprive  the  body  of  moisture. 
Putrefaction  is  especially  rapid  in  a  body  that  has  been  in  water  some 
time  and  is  then  exposed  to  the  air,  the  action  of  the  air  in  such  a  case 
causing  as  much  change  in  twenty-four  hours  as  several  weeks  more  in 
water  would  have  made.  Hence  the  necessity  for  early  inspection  in 
such  cases. 

BURLA.L  IN  EARTH,  in  proportion  as  it  excludes  air,  moisture,  and 
warmth,  will  delay  putrefaction.  In  various  ways  the  mode  of  death 
influences  the  rate  of  change.  Exhausting  diseases,  septic  conditions  of 
the  blood,  lightning-shock,  dropsy,  asphyxia,  and  mechanical  injuries 
predispose  to  early  putrefaction.  Arsenic  poisoning  tends  to  delay,  and 
narcotics  to  hasten,  the  process.  The  bodies  of  the  very  young  and  the 
fat  change  more  rapidly  than  the  lean  and  the  adult. 

The  rapid  putrefaction  of  wounds  and  bruises  should  be  remem- 
l)ered,  as  the  eft'ect  is  to  make  them  seem  more  serious  than  they 
really  were. 

The  internal  organs  undergo  putrefaction  at  different  rates  in  a 
fairly  constant  order,  depending  upon  their  different  degrees  of  density, 
accessibility  to  air  and  presence  of  moisture.  All  observers  are  agreed 
that  the  larynx  and  trachea  are  the  first  affected,  followed  very  quickly 
by  stomach  and  intestines.  The  heart  ami  lungs  resist  longer,  and  the 
uterus  longest  of  all.  The  mucous  membrane  of  the  larynx  and  trachea 
becomes  brownish-red  or  greenish  in  three  to  eight  days,  according  to 
the  season  of  the  year.  A  day  or  two  later,  isolated  patches  of  a  dirty 
red  appear  in  the  stomach,  and  may  be  mistaken  for  results  of  inflam- 
mation or  irritant  poisoning.  But  the  redness  of  putrefaction  pervades 
the  whole  of  the  tissues  of  the  organ,  and  is  most  marked  along  the 
course  of  the  blood-vessels,  while  inflammation  affects  almost  exclusively 
tlie  lining  membrane.  Again,  the  blood-vessels  of  an  inflamed  part  are 
found  full  of  blood,  while  they  are  empty  in  the  case  of  post-mortem 
reddening. 

The  reddening  will  be  suspicious  if  noticed  soon  after  death,  before 
the  colour-changes  of  putrefaction   are  visible   elsewhere,  and  if   not 
'  onflned  to  the  most  dependent  parts,  which  is  the  mark  of  post-mortem 
Laining  {supra,  p.  131). 

The  heart  and  lungs  may  be  found  fairly  fresh  weeks  or  even  months 
after  the  stomach,  intestines,  and  liver  are  far  advanced.  Kidney, 
hladder,  and  oesophagus  last  still  longer.  The  extraordinary  resistance  to 
putrefaction  displayed  by  the  uterus  is  often  of  great  importance,  enabling 
the  examiner  to  tell  with  confidence  not  only  the  sex,  but  also  whether 
pregnancy  or  recent  delivery  had  taken  place.  (For  more  detailed 
information  on  internal  putrefaction,  see  Mann's  Forensic  Medicine.) 
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Estimate  of  Time  of  Death. — The  variations  in  the  rate  at  which 
putrefactive  changes  take  place  are  so  very  wide,  and  depend  on  so 
many  conditions,  that  it  is  impossible  to  lay  down  any  useful  general 
rules  for  estimating  the  time  that  has  elapsed  since  death.  Nevertheless, 
by  accurately  noting  the  state  of  the  body,  and  carefully  considering  all 
attendant  conditions,  it  will  always  be  possible  for  the  expert  to  lay 
down  with  confidence  certain  limits — wide  limits  they  may  be — within 
whicli  death  must  have  occurred. 

Rarely  in  our  moist,  cold  climate  does  mummification  take  place — 
i.e.  the  drying  up  of  the  soft  parts  of  the  body  into  a  hard,  leathery 
condition  instead  of  disappearing  by  the  ordinary  processes  of  putre- 
faction. 

Saponification,  or  the  conversion  of  the  soft  parts  into  adipocere — 
a  waxy-looking  soapy  substance  of  a  dirty  whitey-brown  colour — not 
infrequently  takes  the  place  of  ordinary  putrefaction,  especially  when 
the  body  is  immersed  in  water  or  buried  in  very  damp  earth. 

Examination  of  the  Dead  Body. — In  examining  a  body  for  medico- 
legal purposes  something  more  than  a  knowledge  of  pathology  is  required. 
It  should  be  made  always  in  daylight,  colour-changes  being  so  important, 
and,  if  possible,  by  two  examiners — one  doing  the  actual  manual  work, 
the  other  recording  results,  and  both  observing.  Every  observation 
worth  remembering  should  be  written  down  at  the  time,  nothing  being 
trusted  to  memory.  In  all  cases,  before  the  body  is  opened,  there 
should  be  a  very  careful  external  examination.  If  the  body  is  seen 
in  the  spot  where  it  was  first  discovered,  a  note  should  be  made  of 
its  exact  position  and  surroundings  before  it  is  moved,  especially  the 
position  of  the  hands  and  the  condition  of  the  clothes — whether  dis- 
ordered or  soiled.  The  temperature  of  the  body  should  be  taken  with 
a  thermometer  (placed  in  rectum  is  best),  and  the  presence  or  absence 
of  rigidity  and  putrefactive  changes  recorded.  Exposed  parts,  such  as 
head,  face,  neck,  and  hands,  should  be  scrutinised  for  scratches,  blood- 
stains, and  for  anything  held  in  the  hands.  If  cuts  or  bullet-holes  are 
found  in  the  clothes,  they  should  be  carefully  compared  with  the  corre- 
sponding spot  on  the  body  itself.  Search  the  ground  (or  room)  for, 
weapons,  bottles,  etc.,  which  may  serve  as  a  clue  to  the  cause  of  death, 
or  anything  that  may  have  been  dropped  in  a  struggle  (see  also  infra, 
p.  136).  The  body  may  then  be  removed  to  a  convenient  place  for 
further  examination,  where  the  clothes  are  taken  off,  and  notes  made 
as  to  height,  weight  (especially  in  the  case  of  an  infant,  or  where  starva- 
tion or  neglect  is  suspected),  apparent  age,  and  personal  appearance. 
If  there  is  any  doubt  as  to  the  identity  of  the  person,  abnormalities  of 
any  kind,  teeth,  eyes,  hair,  etc.,  should  be  noted.  Examine  mouth, 
pharynx,  nostrils,  rectum,  and  vagina  for  presence  of  foreign  bodies. 
The  exact  position,  size,  shape,  and  other  characteristics  of  all  wounds 
and  bruises  should  be  recorded,  and  most  careful  consideration  given 
to  the  question  of  the  kind  of  instrument  with  which  they  were  caused, 
and  whetlier  self-infiicted,  accidental,  or  homicidal  (see  infra,  p.  141). 
If  the  body  is  tliat  of  a  female,  note  the  condition  of  the  external 
genitals  and  hymen :  and  in  the  case  of  a  newly-born  infant  consider 
whether  fully  developed. 

In  making  the  internal  examination,  if  there  is  any  clue  to  th. 
cause  of  death,  the  organ  or  cavity  affected  should  be  first  opened.  But 
in  all  medico-legal  investigations  as  to  the  cause  of  death,  the  whole  of 
the  organs  and  cavities  of  the  body  must  be  conscientiously  examined, 
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as  there  is  almost  always  a  possibility,  though  it  may  be  highly  im- 
probable, that  death  was  caused,  or  at  least  accelerated,  by  disease  of 
some  unexplored  region,  and  therefore  the  diagnosis  of  the  medical 
expert  is  not  conclusive,  and  judge  and  jury  very  properly  hesitate  to 
adopt  it. 

Unless  in  special  cases,  where  extra  precautions  may  be  required, 
the  METHOD  of  performing  the  necropsy  need  not  differ,  except  in 
thoroughness,  from  that  usually  adopted  in  ordinary  pathological 
investigations. 

No  person  but  those  who  are  actually  engaged  in  making  the 
necropsy  ought  to  be  allowed  to  be  present,  unless  by  order  of  the 
coroner  or  Home  Secretary.  Such  an  order  will  generally  be  given  to 
any  medical  man  selected  as  the  representative  of  any  person  legiti- 
mately interested  in  the  result  of  the  examination. 

III.  Modes  of  Dying. 

Medical  jurisprudence  is  only  concerned  indirectly  with  natural 
causes  of  death,  in  so  far  as  some  of  these,  from  their  obscurity  or  the 
suddenness  of  their  operation,  require  to  be  distinguished  from  non- 
natural  causes.  The  law,  indeed,  requires  that  an  inquest  shall  be  held 
in  every  case  of  "  sudden  death  the  cause  of  which  is  unknown,"  which 
covers  practically  all  sudden  deaths  where  there  is  no  medical  certificate 
as  to  the  cause.  A  post-mortem  examination  is  generally  ordered  in 
these  cases.  The  most  frequent  natural  causes  of  sudden  deaths  are 
those  which  attack  directly  one  or  other  of  the  three  great  functions  of 
circulation,  respiration,  and  innervation,  such  as  various  forms  of  heart 
disease,  aneurism,  embolism,  pneumonia  and  non-expansion  of  the  lungs 
(both  frequently  unsuspected  in  young  children),  perforation  of  stomach 
or  intestines  by  ulceration,  internal  haemorrhage,  cerebral  apoplexy, 
inhibition,  etc.  For  the  recognition  of  these  and  such-like  pathological 
conditions,  works  on  medicine  must  be  consulted. 

Death  begins,  it  is  sometimes  said,  in  one  of  the  three  great  essential 
organs — the  heart,  the  lungs,  the  brain.  The  corresponding  modes  of 
dying  are  named  death  by  syncope,  death  by  asphyxia,  and  death  by  coma, 
according  as  the  primary  cause  is  failure  of  the  circulation,  failure  of 
respiration,  or  failure  of  brain  functions. 

Syncope. — Failure  of  the  heart  may  result  from  ancemia,  i.e.  want 
of  the  proper  quantity  or  quality  of  blood,  but  not  want  of  heart-power, 
as  in  excessive  haemorrhage  and  in  some  diseases;  or  it  may  result 
from  asthenia,  i.e.  want  of  heart-power,  but  not  necessarily  want  of 
blood,  as  in  starvation  and  wasting  diseases,  and  in  inhibition  or  heart 
])aralysis.  Cessation  of  the  circulation  being  followed  instantly  by 
cessation  of  the  functions  of  both  lungs  and  brain,  somatic  death  is 
complete. 

Post-mortem  aiopearances  are  variable.  In  anaemia,  especially  from 
haemorrhage,  the  heart  is  generally  found  contracted  and  empty.  In 
asthenia,  especially  if  the  stoppage  of  the  heart  is  sudden,  both  sides 
ire  generally  found  to  contain  blood.     (But  see  suirra,  p.  129.) 

Asphyxia. — When  by  any  means  the  normal  interchange  in  the 
hmgs  between  the  air  and  the  gases  of  the  blood  is  interruped,  asphyxia, 
partial  or  complete,  according  to  the  duration  of  the  interruption,  is  the 
result.  It  may  be  brought  about  by  anything  which  interferes  with 
the  working  of  the  respiratory  mechanism  {e.g.  injury  to  the  respiratory 
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nervous  centre  cutting  off  the  motive  force,  or  the  pressure  of  a  crowd 
preventing  expansion  of  the  thorax),  or  by  anything  which  cuts  off  access 
of  air  to  the  lungs,  as  in  suffocation,  hanging,  drowning,  etc.  With  the 
cessation  of  respiration  there  commences  a  rapidly-increasing  deteriora- 
tion in  the  quality  of  the  blood.  Waste  products,  poisonous  to  the 
tissues,  accumulate  in  it,  and  it  is  no  longer  capable  of  supplying 
the  necessities  of  brain  and  heart,  so  that  consciousness  is  abolished 
in  a  minute  or  two,  and  heart-action  shortly  after.  The  symptoms  of 
sudden  asphyxia  in  the  living  are :  violent  struggles  for  breath  (more 
marked  in  the  expiratory  than  in  the  inspiratory  muscles),  merging 
into  general  convulsions,  then  paralysis  of  the  respiratory  centre, 
cessation  of  all  movements,  loss  of  consciousness,  and  finally  cessation 
of  the  heart-beat. 

The  2)ost-mortem  appearances  are  more  or  less  lividity  externally, 
most  marked  on  lips,  face,  and  hands.  The  lungs,  the  pulmonary  artery, 
the  right  side  of  the  heart,  and  the  venae  cav^e  are  engorged  with  dark 
venous  blood;  the  left  side  of  the  heart  is  comparatively  empty,  the 
brain  and  its  membranes  are  congested,  and  the  abdominal  viscera  also ; 
the  blood  is  almost  black,  and  contains  a  large  amount  of  carbonic  acid 
gas,  and  therefore  coagulates  slowly  and  imperfectly. 

Coma. — When,  through  interference  with  the  functions  of  the  brain, 
insensibility  is  brought  about,  terminating  in  death,  we  call  it  death  by 
coma.  Common  instances  of  it  are  seen  in  concussion  or  compression 
of  the  brain,  embolism  (cutting  off  its  blood  supply),  inflammation  of  its 
membranes  (meningitis),  abnormal  conditions  of  the  blood  (unemia, 
diabetes,  etc.),  narcotic  poisoning  (opium,  alcohol,  etc.).  The  most 
salient  feature  of  coma  is  stupor,  gradually  deepening  into  complete 
insensibility,  from  which  the  patient  cannot  be  roused,  accompanied 
with  heavy,  stertorous  breathing. 

The  post-mortem  appearances  will  depend  on  the  cause  of  the  coma. 
There  is  nothing  characteristic  of  coma  in  general. 

A  state  of  coma,  evidenced  only  by  loss  of  consciousness  and  perhaps 
of  other  brain  functions,  may  continue  for  an  indefinite  period  without 
causing  death,  until  the  heart  ceases  to  act  in  consequence  of  defective 
innervation.  As  a  matter  of  fact,  the  three  primary  functions  are  so 
intimately  dependent  on  each  other  that  interference  with  any  one 
of  them,  if  only  it  is  sufficient  in  kind  and  degree,  is  speedily  followed 
by  cessation  of  the  others.  The  selection  of  these  three  as  independent 
and  alternative  modes  of  dying,  and  as  if  there  were  no  others,  is  not 
scientific,  but  it  is  convenient  for  the  present.  There  are,  of  course, 
other  functions,  known  and  unknown  to  physiologists,  on  the  due 
performance  of  which  life  depends.  But  interference  with  them  is  not 
80  immediately  fatal,  and  ultimately  the  effects  are  visible  in  one  or 
other  of  the  ways  described  above. 

IV.  Violent  or  Unnatural  Deaths. 

.  ^.^^®  violent  or  unnatural  deaths  with  which  the  medical  jurist 
18  clnefly  concerned  result  mostly  from  mechanical  injuries  atid  umouh 
from  bums  and  scalds,  from  hanging,  suffocation,  drowning,  and  from 

Mechanical  Injuries  and  Wounds.— [It  is  an  offence  by  the 
Uffences  Against  tlie  Person  Act,  1861,  24  &  25  Vict.  c.  100,  s.  18,  for 
any  person  unlawfully  and  maliciously,  by  any  means  whatsoever,  to 
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wound  or  cause  any  grievous  bodily  harm  to  any  other  person.  The 
word  "  wound  "  in  the  above  section  includes  incised  wounds,  punctured 
wounds,  lacerated  wounds,  contused  wounds,  and  gunshot  wounds  {Shea 
V.  R.,  3  Cox,  141  (Ir.)).  To  constitute  a  wound  within  the  meaning 
of  the  statute  the  skin  must  be  actually  broken  {i.e.  of  the  whole  skin, 
not  merely  the  cuticle  and  the  upper  skin)  (see  R.  v.  M'Loughlin,  1838, 
8  Car.  &  P.  635,  and  cases  collected  in  Arch.,  Cr.  PL,  1905  ed.,  pp. 
840,  841).  Under  grievous  bodily  harm  would  be  classified  bruises, 
burns,  fractures,  dislocations,  and  internal  lesions  where  the  skin  is  not 
broken  {ibid.).'\  A  medical  witness  is  expected  to  give  well-thought- 
out  answers  to  all  questions  relating  to  the  description  of  wound  or 
injury,  its  probable  effect  on  health  or  life,  the  kind  of  instrument 
with  which  it  was  caused,  and,  if  fatal,  whether  inflicted  before  or  after 
death,  and  whether  accidental,  suicidal,  or  homicidal,  etc. 

We  have  already  mentioned  the  most  important  general  rules  for 
the  examination  of  dead  bodies. 

It  should  be  noted  that  the  phrase  "dangerous  to  life"  is  to  be 
understood  in  the  sense  of  imminent  direct  danger;  not  remote,  nor 
contingent  on  complications. 

Bruises  or  contusions  include  injuries  of  all  degrees  produced 
by  blows  or  sudden  pressure  not  dividing  the  skin,  but  causing  sub- 
cutaneous extravasation  of  blood  from  the  small  vessels  of  the  areolar 
tissue.  The  amount  of  effused  blood  varies  not  only  with  the  degree  of 
violence,  but  still  more  with  the  nature  of  the  tissue  affected,  being 
greatest  in  soft,  vascular  parts.  In  scurvy  and  purpura,  and  in  the  case 
of  "  bleeders  "  and  soft,  flabby  women,  it  may  be  out  of  all  proportion 
to  the  force  causing  it.  The  extravasated  blood  causes  a  discoloration 
of  the  skin  over  the  injured  spot,  or  sometimes  at  a  little  distance  from 
it.  This  is  called  technically  an  ecchymosis.  When  the  injury  is  deep- 
seated  it  may  not  appear  for  several  days. 

The  series  of  changes  (caused  by  alteration  in  the  blood  pigment) 
which  take  place  in  the  colour  of  a  bruise  sometimes  enable  an 
approximate  estimate  to  be  formed  as  to  the  time  the  injury  was 
caused.  In  eighteen  to  twenty-four  hours  the  dark-blue  edge  becomes 
lighter,  and  passes  through  shades  of  green,  yellow,  and  lemon  colour, 
the  area  of  the  discoloration  enlarging,  and  the  centre  remaining  the 
darkest  part.  The  green  colour  appears  about  the  fifth  or  sixth  day, 
the  yellow  from  the  eighth  to  the  tenth,  and  all  disappear  in  twelve  to 
fourteen  days. 

These  changes  never  occur  in  bruises  inflicted  on  a  dead  body,  or,  to 
speak  more  accurately,  the  appearance  of  a  bruise  inflicted  during  life 
cannot  be  produced  in  a  dead  body  after  the  blood  has  coagulated  in  the 
vessels,  i.e.  after  two  or  three  hours  from  death.  But  blows  inflicted 
immediately  after  death,  while  the  blood  is  still  quite  fluid,  cannot  be 
(Ustinguished  from  blows  given  shortly  before  death.  For  the  distinction 
between  bruises  and  post-mortem  staining,  see  supra,  p.  131. 

It  should  be  remembered  that  very  severe  internal  injuries  may  be 
<au8ed  by  pressure  or  blows  which  leave  no  bruise  or  external  mark 
<'f  any  kind.  This  is  frequently  observed  in  persons  run  over  in  the 
street,  who  may  be  found  suffering  from  ruptured  liver,  spleen,  or 
bladder. 

Wounds  are  generally  classified  by  surgeons  as  incised,  puncturedy 
lacerated,  and  contitsed. 

Incised  wounds. — The  tissues  are  divided  by  a  sharp  instrument 


138  MEDICAL  JURISPKUDENCE 

drawn  through  them.  The  edges  of  the  wound  are  regular  and  clean- 
cut  They  will  be  everted  and  gaping,  owing  to  retraction  of  the 
elastic  skin,  if  the  wound  was  inflicted  during  life.  If  inflicted  immedi- 
ately after  death,  the  edges  will  still  gape,  the  amount  of  gaping 
diminishing  with  the  time  elapsed  since  death.  No  reaction  takes 
place  where  the  wound  was  made  several  hours  after  death ;  the  skin 
shows  a  mere  slit  in  that  case. 

Hiemorrhage  is  generally  considerable  from  an  incised  wound  of  a 
living  person,  but  the  amount  depends  on  the  number  and  size  of  the 
vessels  divided.     Blood-clots  will  be  found  in  a  recent  wound. 

Punctured  wounds  and  stabs  are  dangerous  according  to  their 
situation  and  depth.  If  made  with  a  knife  or  dagger,  the  wound  in  the 
skin  will  have  almost  parallel  edges,  slightly  everted,  and  rather  shorter 
than  the  width  of  the  knife  or  dagger,  owing  to  the  elasticity  of  the 
skiiL 

Wounds  having  more  or  less  of  the  character  of  a  puncture  may  be 
caused  by  falling  on  sharp-pointed  fragments  of  pottery,  glass,  stones, 
etc.,  and  in  criminal  cases  the  suggestion  is  often  made  that  the  wound 
in  question  was  so  caused,  and  was  due  rather  to  accident  than  to 
intention.  Careful  examination  of  the  edges  of  a  wound  caused  in  this 
way,  with  a  lens,  if  necessary,  will  generally  show  that  they  are  jagged 
and  uneven,  and  more  or  less  bruised. 

Lacerated  wounds  are  those  in  which  the  tissues  are  torn  instead 
of  cut.     The  edges  will  be  irregular,  jagged,  and  swollen. 

Contused  wounds  are  generally  lacerated  as  well,  and  are  most  often 
caused  by  a  heavy  blow  on  soft  tissues  covering  a  bony  surface,  such  as 
the  skull  or  malar  bone,  as,  for  example,  where  the  head  comes  against 
a  hard  object  or  the  ground  in  falling  backwards,  or  receives  a  blow 
from  a  cricket  ball,  or  even  the  fist.  In  considering  whether  such 
a  wound  was  caused  directly  by  the  blow,  or  indirectly  by  the  fall 
resulting  from  the  blow — sometimes  a  question  of  much  practical 
importance  to  a  prisoner — the  situation  of  the  wound  may  be  a  help ; 
or  there  may  be  found  grit  or  road  dirt  in  the  wound,  or  on  the  clothes 
at  the  point  corresponding  to  the  wound. 

Lacerated  and  contused  wounds  do  not  generally  bleed  so  freely  as 
incised  and  punctured,  because  the  vessels  are  torn  and  twisted. 

Careful  examination  of  a  wound  will  generally  enable  one  to  say  by 
what  kind  of  an  instrument  it  was  caused. 

Injuries  before  and  after  Death. — The  chief  distinctions  between 
wounds  and  bruises  made  before  and  those  made  after  death  have  been 
pointed  out.     They  depend  on  the  following  considerations : — 

(1)  After  death  the  circulation  of  the  blood  ceases  at  once,  and  in  a 
short  time  (two  or  three  hours  at  most)  the  blood  coagulates.  Hence 
bleeding  is  at  once  reduced  at  death,  and  soon  absolutely  shopped. 

(2)  After  death  the  skin  and  tissues  lose  elasticity  very  quickly, 
hence  there  is  no  gaping  of  post-mortem  wounds. 

(3)  After  death  inflammation  does  not  occur,  nor  do  the  tissues 
make  any  effort  at  repair. 

LvjURiEs  to  Special  Kegions. — Injuries  to  the  head  probably  give 
rise  to  more  medico-legal  inquiries  than  injuries  to  any  other  part  of 
the  lx)dy. 

Scalp  wounds  are  not  usually  dangerous. 

Injuries  to  the  skull  may  be  fatal  directly  (a)  from  compression  of 
Uu  brain,  caused  either  by  a  depressed  fragment  of  the  skull  or  by 
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blood  effused  within  the  cranium ;  or  (h)  from  concussion  of  the  brain. 
They  may  be  fatal  indirectly  in  two  or  three  weeks,  by  causmg 
inflammation  of  the  diploe  and  setting  up  septicaemia. 

The  symptoms  of  intra-cranial  effusion  of  blood  are  those  of  com- 
pression of  the  brain — slow,  laboured  breathing;  slow,  feeble  pulse; 
total  insensibility ;  loss  of  reaction  of  pupils,  which  may  be  dilated  or 
contracted,  equal  or  unequal.  Usually,  with  such  effusion  the  skull  is 
fractured  or  the  brain  is  lacerated,  but  sometimes  no  injury  to  the  skull, 
or  even  of  the  scalp,  is  discoverable.  This  is  more  likely  to  occur  in 
habitual  drunkards,  or  elderly  people  whose  arteries  are  predisposed  to 
rupture  from  slight  violence,  or  even  from  mental  excitement. 

Where  there  is  a  history  of  a  blow  on  the  head,  but  little  or  nothing 
can  be  seen  of  it  post-mortem,  one  would  hardly  be  justified  in  attri- 
buting the  hsemorrhage  to  the  blow,  especially  if  any  time  had  elapsed 
before  compression  symptoms  came  on. 

[A  blow  on  the  head  may  cause  "  concussion,"  and  this  condition 
may  last  some  hours ;  the  patient  may  apparently  recover  and  then 
slowly  pass  into  the  state  of  compression  above  described,  and  die. 
This  is  due  to  the  fact  that  in  concussion  the  action  of  the  heart  is  so 
feeble  that  its  beat  is  insufficient  to  force  blood  out  of  the  injured  vessels 
on  to  the  brain.  As  recovery  from  concussion  proceeds  the  beat  of  the 
heart  increases  in  strength,  with  the  result  that  the  blood  is  forced  out 
of  the  injured  vessels  and  slowly-increasing  compression  sets  up.] 

Concussion  of  the  brain,  the  immediate  result  of  a  blow,  may  be 
fatal.  In  the  absence  of  contusion  of  the  brain  or  injury  to  the  skull, 
the  necropsy  will  afford  no  indications  of  the  cause  of  death.  It  must 
be  inferred  from  the  history  and  the  symptoms.  These  would  be 
immediate  unconsciousness,  irregular,  fitful  respiration,  barely  per- 
ceptible pulse,  cold  surface — symptoms  which  are  also  found  in  opium 
poisoning  and  alcoholism. 

Laceration  or  contusion  of  the  brain  may  occur  at  the  site  of  a 
blow,  or  more  frequently  at  the  base,  owing  to  the  jagged,  irregular 
surface  of  the  floor  of  the  skull.  The  symptoms  will  generally  be  those 
of  cerebral  irritation. 

Fracture  of  the  skull  may  result  not  only  from  a  direct  blow  on 
the  head,  but  from  falling  on  the  feet  or  buttocks. 

If  a  direct  blow  is  sufficiently  forcible,  and  done  with  a  weapon  the 
striking  area  of  which  is  small,  such  as  a  narrow-headed  hammer,  it 
will  leave  a  depression  on  the  skull  more  or  less  fitting  the  instrument, 
and  the  surrounding  bone  will  not  be  fissured.  If  this  striking  area 
is  larger,  or  the  force  less,  the  depression  will  be  irregular,  and  fissures 
will  extend  in  different  directions  through  the  neighbouring  bone. 

The  direction  of  fractures  of  the  base  and  vault  caused  by  the  blow 
of  an  object  of  large  contact  area  has  been  shown  to  depend  on  the 
elasticity  of  the  skull,  and  to  take  place  in  accordance  with  known 
physical  laws.  Thus  if  the  compression  is  bilateral  (as  where  the 
head  is  lying  on  the  ground  when  struck),  taking  the  two  points  of 
compression  as  poles,  the  fracture  will  begin  somewhere  in  the  line  of 
maximum  compression,  namely,  in  the  equatorial  line,  and  either  at 
the  base  or  vertex,  from  which,  point  it  spreads  towards  both  poles.  It 
is  thus  more  or  less  parallel  to  the  axis  of  compression,  or  rather  it  is 
in  a  plane  containing  the  axis  of  compression.  If  the  compression  is 
unilateral,  the  opposite  side  of  the  head  being  free  to  recede,  the  fracture 
begins  at  the  point  of  impact  and  travels,  as  before,  in  the  direction  of 
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the  axis  of  compression,  but  seldom  extends  beyond  the  middle  line. 
It  is  undoubtedly  possible  for  the  skull  to  sustain  a  fracture  of  this 
latter  kind  by  coming  violently  into  contact  with  hard  ground  when  a 
person  is  knocked  down. 

It  should  be  remembered  that  it  is  possible  for  a  person  who  has 
received  extremely  severe  injuries  to  the  skull  and  brain  to  retain 
consciousness  for  some  time,  and  even  walk  some  distance. 

Injuries  to  the  spinal  cord  are  most  frequent  in  the  cervical  and 
lumbar  regions.  The  commonest  are  licemorrhage  into  the  membranes, 
c(mc\issiaii  of  the  cord  (not  infrequent  in  railway  collisions),  and  fractures 
of  the  vertebrre,  with  displacement.  The  effects  depend  on  the  site  of 
the  damage  to  the  cord,  and  the  degree  of  it.  If  situated  above  the 
third  cervical  vertebra,  it  is  usually  fatal  immediately,  owing  to  injury 
to  the  phrenic  nerves  and  consequent  stoppage  of  respiration.  If  not 
fatal,  concussion  to  the  spine  may  not  be  manifested  by  symptoms  for 
a  considerable  interval. 

Injuries  to  the  neck  are  in  the  majority  of  cases  cut-throat  wounds 
— incised  or  stabs — of  suicidal  origin. 

Blows  over  the  cardiac  region  may  cause  sudden  death  without 
leaving  any  mark  of  violence.  Penetrating  wounds  of  the  chest  are 
dangerous  but  not  necessarily  fatal.  The  chief  and  most  immediate 
danger  is  profuse  internal  haemorrhage. 

Laceration  of  lung,  with  hsemorrhage,  may  be  caused  by  external 
violence  without  injury  to  ribs. 

Speedily  fatal  injuries  to  the  heart  may  not  incapacitate  the  person 
for  walking  some  distance. 

A  wound  of  the  abdomen,  penetrating  to  the  peritoneal  cavity, 
is  always  dangerous,  and  if  it  involve  the  stomach  or  intestines,  it 
may  readily  prove  fatal  from  haemorrhage,  intiammation,  or  escape  of 
contents. 

A  severe  blow  in  the  epigastric  region  has  frequently  caused  sudden 
death  without  leaving  any  sign  of  injury,  external  or  internal.  Death  is 
probably  due  to  reflex  paralysis  of  the  heart,  the  impulse  being  started 
in  the  solar  plexus  by  the  shock  of  the  blow. 

The  intestinesy  spleen,  liver,  and  Uadder  have  all  been  ruptured  exten- 
sively and  fatally  without  any  external  signs. 

liupture  of  the  bladder  may  be  caused  by  slight  violence  (kicks,  etc.) 
wliich  would  not  suffice  to  damage  deeper-seated  organs.  A  drunken 
man  with  a  full  bladder  is  especially  liable  to  accidental  rupture.  It  is 
generally  fatal.  Spontaneous  rupture  is  extremely  rare.  Rupture  of 
the  urethra,  with  extravasation  of  urine,  is  a  very  common  result  of 
pathological  conditions,  and  is  generally  fatal  unless  prompt  surgical  aid 
is  given.  Incised  or  lacerated  wounds  of  the  vulva?,  and  even  violent 
sexual  intercourse,  may  be  fatal  from  haemorrhage. 
^  Fatal  wounds  of  the  uterus  are  most  frequently  caused  by  passing 
sharp-pointed  instruments  up  the  vagina  in  the  attempt  to  procure 
abfjrtion.  Peritonitis  and  septicivmia  are  very  apt  to  follow ;  or  death 
may  l>e  caused  directly  by  hiemorrhage. 

Certain  iHseases  render  the  bones  brittle,  and  predispose  them  to 
fracture  from  slight  violence.  General  paralysis  of  the  insane  may  have 
this  eHect,  and  give  rise  to  suspicions  of  ill-treatment.  It  may  some- 
tnneH  Ini  important  to  know  whether  a  fracture  was  caused  before  or 
ArrKu  death,  and  how  long  before  or  after.  The  question  can  be 
oiwily  answered  if  the  fracture  took  place  several  hours  before  or  several 
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hours  after  death,  as  in  the  former  case  there  will  be  copious  effusion 
of  blood  at  the  seat  of  the  fracture,  and  in  the  latter  case  there  will  be 
none. 

But  a  fracture  caused  within  an  hour  or  so  after  death,  while  the 
blood  is  still  fluid,  will  present  very  much  the  same  appearances  as 
one  caused  just  before  death.  If  the  fracture  existed  several  days 
before  death,  the  signs  of  repair  of  the  damaged  soft  tissues  may  be 
discoverable,  and  if  it  existed  a  week  or  two,  the  repair  of  the  bone  will 
have  commenced. 

Gunshot  wounds  may  be  directly  fatal,  owing  to  shock  and  haemor- 
rhage ;  or  indirectly,  owing  to  septicaemia  or  to  an  operation  required  in 
treatment. 

Haemorrhage  is  not  usually  great,  unless  a  great  vessel  is  wounded. 
The  appearances  and  effects  vary  according  to  the  nature  of  the  pro- 
jectile and  the  velocity  with  which  it  strikes.  A  small  bullet  with  high 
velocity  makes  a  small  wound  both  of  exit  and  of  entrance. 

A  larger  bullet  with  slower  velocity  makes  a  well-defined  entrance, 
round  or  oval,  according  as  it  strikes  straight  or  obliquely.  The  exit  is 
larger  than  the  entrance,  irregular,  more  or  less  lacerated,  and  the  edges 
everted.  The  slower  the  velocity  the  greater  the  laceration.  If  dis- 
charged within  a  few  inches  of  the  body,  the  skin  or  clothes  are  probably 
blackened  or  singed  by  the  flame  and  smoke,  and  particles  of  partially 
consumed  powder  may  be  embedded  in  the  skin. 

Distinction  of  Accidental,  Homicidal,  and  Suicidal  Wounds. — 
This  may  be  an  easy  matter,  but  it  is  often  as  difficult  as  it  is  important, 
depending  upon  accurate  observation  of  minute  details  and  a  careful 
weighing  of  probabilities.  The  wound  itself  must  be  considered  in 
relation  to  its  situation,  nature,  direction,  etc.,  and  all  the  surroundingr 
circumstances  must  also  be  considered.  With  regard  to  the  situation  of 
the  wound,  all  parts  of  the  body  are  accessible  to  a  person  intending 
to  commit  homicide,  but  certains  parts  of  the  body  are  inaccessible  to 
the  suicide,  and  certain  other  parts  are  most  frequently  selected  by 
him,  as  being  the  easiest  and  surest  for  his  purpose.  Thus  the 
throat  and  chest  are  oftenest  selected  for  suicidal  cuts  and  stabs; 
the  temples,  mouth,  or  heart  for  bullet  wounds.  But  lunatics 
frequently  destroy  themselves  by  means  of  injuries  one  would  have 
said  could  not  be  self-inflicted  (see  some  remarkable  instances  in  Luff, 
ii.  pp.  35-38). 

Stabs  in  the  back  are  generally  homicidal,  but  are  not  impossible  to 
a  suicide,  except  perhaps  in  the  scapular  region.  Contused  wounds  of 
the  head  point  to  accident  or  homicide — the  latter  if  there  are  bruises 
on  the  hands  also,  or  if  there  is  more  than  one  such  injury.  Indeed, 
contused  wounds  anywhere  are  seldom  suicidal.  The  possibility  of 
retaining  consciousness  and  the  power  of  walking  and  speaking  for  some 
seconds  after  desperate  injuries  to  the  head  is  proved  by  several  recorded 
cases  (see  Mann,  p.  286). 

Suicidal  wounds  of  the  throat  are  generally  situated  above  the  thyroid 
cartilage,  and  may  be  very  extensive,  severing  the  great  vessels  at  both 
sides  of  the  neck. 

The  direction  is  generally  from  left  to  right  in  such  wounds,  and 
slightly  downwards,  beginning  at  the  angle  of  the  jaw  on  the  left  and 
ending  on  the  right  about  the  level  of  the  thyroid  cartilage,  and  becoming 
shallower  towards  its  termination,  the  skin  being  the  last  structure 
divided.     If  the  suicide  was  left-handed,  the  direction  would  probably 
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be  reversed.  Blood,  but  not  cuts,  will  generally  be  found  on  one  or 
other  of  the  suicide's  hand.  Cuts  on  the  hands  will  probably  be  found 
if  the  victim  was  able  to  offer  resistance  to  his  murderer.  Suicidal  stabs 
by  right-handed  persons  are  generally  from  right  to  left,  and  from  above 
downwards.  Wounds  taking  a  direction  from  below  upwards  are  strongly 
suggestive  of  homicide. 

Besides  these  indications  supplied  by  the  wound  itself,  there  are 
others  which  should  be  looked  for  in  the  surrounding  circumstances. 
Such  are:  the  position  of  the  body;  the  position  of  the  weapon;  the 
presence  of  blood  (wet  or  dry)  and  of  hair  or  other  substances  on  the 
weapon;  the  presence  of  foreign  substances  in  the  wound;  marks  of 
blood  on  clothing,  ground,  furniture,  walls,  etc. ;  footprints  near  the 
body. 

It  should  be  remembered  that  even  a  mortal  wound  of  head  or  heart 
or  throat  does  not  invariably  deprive  the  person  immediately  of  con- 
sciousness and  muscular  power,  so  that  the  body  of  a  suicide  may 
possibly  be  at  some  little  distance  from  the  place  where  the  fatal 
wound  was  inflicted,  and  the  weapon  may  be  thrown  away  or  even, 
in  rare  cases,  concealed.  There  may  be  very  little  stain  of  blood  on  a 
knife  or  dagger  used  for  stabbing,  because,  if  rapidly  withdrawn,  the 
lips  of  the  wound  wipe  it  nearly  clean,  and  the  clothing  through  which 
it  passes  will  complete  the  cleaning.  The  colour  of  the  stain  on  the 
weapon  is  often  yellow  rather  than  red.  If  a  small  artery  is  severed 
during  life,  the  blood  from  it  may  spurt  to  a  considerable  distance,  pro- 
ducing a  number  of  minute  spots.  If  much  blood  has  flowed  on  to  the 
ground,  it  may  have  been  trodden  in,  and  bloody  footmarks  may  be 
found  near.  The  soles  of  the  feet  of  the  dead  person  should  therefore 
be  examined.  Bloodstained  finger-marks  should  be  searched  for.  If 
a  weapon  is  found  tightly  grasped  in  the  hand  of  the  deceased,  it  is 
strongly  suggestive  of  suicide  (see  supra,  p.  130). 

Causes  of  Death  from  Wounds,  etc. — Wounds  and  mechanical 
injuries  may  be  fatal  directly  or  indirectly — directly,  by  hemorrhage 
or  SHOCK,  or  both  combined ;  indirectly,  by  complications.  Mere  loss  of 
blood  causes  syncope.  If  the  loss  is  sudden  and  copious,  death  is  rapid. 
Certain  persons  are  constitutionally  more  liable  to  profuse  haemorrhage 
from  slight  causes.  Shock  is  defined  as  "  a  condition  of  sudden  depression 
of  the  whole  of  the  functions  or  the  body,  due  to  powerful  impressions 
on  the  system  by  physical  injury  or  mental  emotion"  (Quain's  Diet. 
of  Med.).  If  sufficiently  severe  it  causes  death,  but  its  exact  inodus 
operattdi  is  not  satisfactorily  ascertained.  Probably  it  acts  by  paralysing 
the  heart. 

Shock  usually  follows  extensive  lacerations  and  especially  crushings, 
such  as  result  from  machinery  and  railway  accidents,  and  it  is  frequent 
Hft«T  severe  burns,  lightning-stroke,  and  blows  on  the  abddmen.  Con- 
<  ussion  of  the  brain  or  spinal  cord  may  be  a  form  of  shock.  It  may 
result  from  injuries  which  leave  no  mark,  or  from  a  number  of  small 
injuries,  none  of  which  alone  would  cause  it.  In  very  severe  mechanical 
injuries  to  vital  organs  (brain,  heart,  lungs),  death  may  be  due  to  luemor- 
rhage  or  to  shock,  and  is  generally  due  to  both  combined.  Haemorrhage 
always  aggravates  shock. 

Death  may  be  the  indirect  result  of  wounds  and  injuries  through 
any  of  the  ordinary  complications  and  sequehe,  such  as  erysipelas,  tetanus, 
w^pticii.'mia,  etc.  The  legal  consequences  to  the  person  who  gave  the 
wound  are  the  same  as  if  death  had  occurred  directly  from  it,  provided 
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that  death  occurs  within  a  year  and  a  day  from  the  wounding  [(1  East, 
P.  C,  344).  It  is  no  defence  to  say  that  the  person  killed  was  weak,  and 
would  not  had  he  been  in  ordinary  health  have  died.  The  blow  was 
the  proximate  cause  of  death,  the  health  of  the  victim  is  immaterial  to 
the  issue  {B.  v.  Murton,  1862,  3  F.  &  F.  492 ;  see  also  B.  v.  Martin,  1832, 
5  Car.  &  P.  128 ;  B.  v.  Wall,  1802,  28  How.  St.  Tri.  51, 145  ;  Arch.,  Grim. 
PL,  1905  ed.,  pp.  781  et  seq.)^  Beyond  that  period  the  law  does  not  hold 
anyone  criminally  responsible  for  the  death,  although  it  may  be  clearly 
traceable  to  the  injury. 

Death  following  a  Necessary  Surgical  Operation. — Here,  as 
in  all  cases  of  deaths  indirectly  due  to  injuries,  the  principle  of  the  law 
is  that  a  person  who  criminally  wounds  another  must  abide  the  full 
consequences  of  his  act,  including  the  risks  of  operations  which  may 
become  necessary  in  the  course  of  treatment — provided  that  the  opera- 
tion was  in  the  opinion  of  the  medical  attendant  necessary  to  save  life, 
and  was  performed  with  reasonable  skill  and  care  [B.  v.  Davis,  1883, 
15  Cox  C.  C.  174].  In  such  a  case  the  medical  attendant  is  free  from 
responsibility.  The  same  principles  apply  to  the  case  where  the  surgeon 
omits  to  perform  an  operation  which  it  is  alleged  might  have  saved  life, 
[or  where  the  patient  refuses  to  undergo  an  operation  which  the  surgeon 
deems  is  necessary  to  preserve  life  {B.  v.  Holland,  1841,  2  M.  &  Rob. 
351).]  But  if  death  results  from  unskilful  or  negligent  treatment,  the 
original  injury  not  having  been  of  a  dangerous  character,  the  person  who 
caused  the  injury  would  be  relieved  of  responsibility  [1  Hale,  P.  (7.,  428]. 
The  same  rules  apply  to  deaths  from  anaesthetics  administered  for  the 
performance  of  an  operation  on  a  wound  [B.  v.  Davis,  siipra]. 

Malapraxis. — The  want  of  reasonable  skill  and  care  on  the  part  of 
a  medical  practitioner,  whether  qualified  or  not,  whereby  damage  to  life, 
limb,  or  health  is  done  to  the  person  under  treatment,  may  give  rise  to 
a  civil  action  for  damages,  or  a  criminal  prosecution  for  manslaughter. 
In  civil  actions  everything  depends  on  the  interpretation  of  the  quali- 
fying word  reasonable,  [and  this  is  for  a  jury  to  interpret.  As  to 
criminal  responsibility,  mischance  alone  does  not  make  a  man  guilty 
of  murder  or  manslaughter  (1  Hale,  P.  C,  429).  Hullock,  B.,  says  in 
B.  V.  Van  Butchell,  1829,  3  Car.  &  P.,  at  p.  632,  "  If  a  person  bond  fide 
and  honestly  exercising  his  best  skill  to  cure  a  patient  performs  an 
operation  which  causes  the  patient's  death,  he  is  not  guilty  of  man- 
slaughter." Nor  does  it  matter  whether  the  person  is  qualified  or  not, 
the  gravamen  of  the  charge  is  criminal  misconduct,  arising  either 
from  the  grossest  ignorance  or  the  most  criminal  inattention  (B,  v. 
Williamson,  1807,  3  Car.  &  P.  635 ;  see  also  B.  v.  Long,  1830,  4  Car.  &  P. 
398,  a  similar  case,  where  Park,  J.,  says,  at  pp.  409,  410,  does  the  act 
show  "  such  total  and  gross  ignorance  in  the  person  who  did  it  as  must 
necessarily  produce  such  a  result  ? "  (i.e.  death)  ..."  but  it  would  be 
a  dreadful  thing  if  a  man  were  to  be  called  in  question  criminally 
whenever  he  happened  to  miscarry  in  his  practice.  These  are  things 
for  your  consideration "  (i.e.  the  jury's)  "  when  you  are  considering 
whether  a  man  is  acting  wickedly ;  for  I  call  it  acting  wickedly  when 
a  man  is  grossly  ignorant  and  yet  affects  to  cure  people,  or  when  he  is 
grossly  inattentive  to  their  safety.")  In  B.  v.  Spencer,  1867, 10  Cox  C.  C, 
at  p.  526,  a  case  of  administering  poison  by  mistake,  Willes,  J.,  in 
charging  the  jury,  said,  "  There  were  three  ways  in  which  the  strychnia 
might  have  been  administered  to  the  deceased.  First,  through  gross 
negligence  he  might  have  kept  his  ordinary  drugs  and  his  poisons  in 
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such  a  way  that  he  could  not  tell  which  he  was  using  ...  it  was  not 
sufficient  that  it  might  have  been  so,  the  prosecution  were  bound 
to  show  that  it  must  have  been  so.  Secondly,  the  poison  might  have 
been  administered  by  mistake,  but  a  blunder  alone  would  not  render 
the  prisoner  criminally  responsible.  Thirdly,  it  was  possible  the 
strychnia  got  into  that  bottle  through  the  accident  of  some  one  else. 
If  so,  the  accident  was  most  lamentable,  but  it  would  be  still  more 
lamentable  that  the  prisoner  should  be  held  criminally  responsible  for 
it."  Pollock,  C.B.,  in  R,  v.  Crick,  1859,  1  F.  &  F.,  at  p.  519,  says,  "It  is 
no  crime  for  anyone  to  administer  medicine,  but  it  is  a  crime  to  administer 
it  so  rashly  and  carelessly  as  to  produce  death,  and  in  this  respect  there 
is  no  difference  between  the  most  regular  practitioner  and  the  greatest 
quack."  See  also  R.  v.  Spiller,  1832,  5  C.  &  P.  333 ;  Zanphier  v.  Fhipos, 
1885,  8  Car.  &  P.  475.  In  most  instances,  cases  of  criminal  negligence 
occur  when  a  medical  man  is  under  the  influence  of  liquor,  and  needless 
to  say  this  tends  to  aggravate  the  offence]. 

Burns  and  scalds  are  dangerous  in  proportion  to  the  extent  of 
surface  affected,  the  depth  to  which  the  tissues  are  injured,  and  the 
position  of  the  injury.  If  a  superficial  area  equal  to  one-third  of  the 
surface  of  the  body  be  destroyed,  recovery  is  almost  hopeless.  They 
are  more  dangerous  on  the  trunk  and  head  than  on  the  limbs.  They  are 
especially  dangerous  to  the  young  and  weak. 

Death  from  fire  may  be  due  to — 

(1)  Suffocation  from  want  of  air,  or  poisoning  by  carbonic  acid  ga^ 
(COg)  or  carbon  monoxide  (CO).  These  are  commonly  the  causes  when 
the  burning  takes  place  in  a  closed  space,  such  as  a  room.  After  poison- 
ing by  CO  the  blood  is  a  bright  cherry  red  [due  to  a  definite  chemical 
change,  the  carbon  monoxide  uniting  with  the  haemoglobin  of  the  blood 
to  form  carbonic  oxide  haemoglobin].  In  the  other  cases  it  is  dark  [due 
to  lack  of  oxidation]. 

(2)  Shock,  the  direct  effect  of  the  heat. 

(3)  Sticpor,  passing  into  coma  resembling  that  of  narcotic  poisoning. 

(4)  Remote  or  secondary  effects,  such  as  enteritis,  or  duodenal 
ulceration ;  bronchitis  or  pneumonia ;  absorption  of  the  products  of 
inflammation  and  suppuration. 

It  seems  probable,  from  recent  observations,  that  the  cause  of  early 
death  from  burns  and  scalds  is  the  injury  done  by  the  heat  to  the  red 
corpuscles  of  the  blood,  and  the  consequent  interference  with  their 
functions,  rather  than  injury  to  vessels,  nerves,  or  skin  functions. 

Post-mortem  Appearances. — Radiant  heat  causes  a  whitish  appear- 
ance of  the  skin ;  flame  blackens  the  surface,  and  may  blister ;  scalds 
generally  produce  blisters  and  a  sodden  appearance.  Clothing  protects 
the  skin,  unless  it  takes  fire  itself.  The  dead  bodies  are  generally  found 
cx)ntorted  and  stiff — from  the  coagulating  of  albuminates  by  the  heat — 
not  from  the  writhings  of  pain.  The  brain  and  lungs  are  often  foimd 
much  shrunken  ;  the  heart  is  filled  with  blood.  The  blood  itself  is  often 
a  briglit  cherry  red,  which  is  sometimes  the  result  of  carbon  monoxide 
poiscjuing  (proving  that  deceased  must  have  breathed  while  the  fire  was 
m  progress),  and  is  sometimes  independent  of  carbon  monoxide  poisoning. 
Murderers  sometimes  attempt  to  burn  the  bodies  of  their  victims,  and  it 
may  be  sometimes  possible  to  say  whether  a  burn  was  inflicted  before 
DEATH  or  after.  If  there  are  blisters  on  the  skin,  it  is  almost  certain 
tliat  the  burns  were  inflicted  either  during  life  or  within  twenty-four 
hours  after  death ;   while   if  there  is  fluid  in  the  blisters,  it  will  be 
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extremely  rich  in  albumen  if  caused  during  life,  but  poor  and  watery  if 
produced  after  death. 

A  bright  red  line  round  the  blister,  particles  of  soot,  etc.,  in  the 
larynx  or  trachea,  and  an  abnormal  amount  of  carbon-dioxide  in  the 
blood,  are  also  evidences  of  life  during  the  fire. 

Cracks  and  fissures  very  like  incised  wounds  are  often  found.  They 
result  simply  from  the  heat. 

Lightning  may  cause  death  without  any  sign  of  injury  at  all,  or  it 
may  cause  very  extensive  burns  and  violent  mechanical  injuries,  even 
tearing  off  clothes,  boots,  etc.,  and  hurling  them  to  a  distance.  Death  is 
generally  instantaneous,  from  shock  to  the  nervous  system.  Post  mortem 
there  are  no  characteristic  appearances  internally.  Externally  there  may 
be  something  suggestive,  such  as  burns,  peculiar  wounds,  arborescent 
erythematous  reddening  on  the  skin,  fusion  of  metallic  substances  about 
the  body,  etc. 

Cold  exercises  a  depressing  effect  on  all  the  functions  of  the  body. 
Its  effects  are  aggravated  by  fatigue  and  exhaustion,  and  by  intoxication. 
The  very  young  are  specially  susceptible.  If  it  is  sufficiently  severe  and 
long-continued  there  is  gradual  loss  of  energies,  physical  and  mental, 
followed  by  stupor,  deepening  into  profound  sleep,  during  which  the 
vital  functions  gradually  cease,  the  capacity  of  the  haemoglobin  to  give 
up  its  oxygen  to  the  tissues  being  interfered  with  by  the  very  low 
temperature. 

The  post-mortem  appearances  are  not  characteristic.     There  may  be 

cherry-red  post-mortem  staining  on  parts  exposed;  but  these  are  no 

proof  of  death  by  cold,  but  only  that  the  body  was  exposed  to  cold 

ifter  death.     Internally  both  sides  of  the  heart  are  generally  full,  and 

he  brain  and  the  membranes  congested. 

Starvation  may  be  acute,  implying  total  deprivation  of  food;  or 
hronic,  resulting  from  insufficient  or  improper   food,  as  in  times  of 
imine,  and  in  the  case  of  infants  whose  attendants  are  ignorant  or 
criminal.     [The  ignorance  of  attendants  is  responsible  for  a  large  pro- 
portion of  the  deaths  of  infants  under  a  year  old,  especially  when  bottle- 
fed.     These  infants  show  all  the  signs,  and  die,  of  chronic  starvation  in 
consequence  of  their  being  unable  to  assimilate  the  unsuitable  food  given 
them.]     Chronic  starvation  is  frequently  the  immediate  cause  of  death 
in  certain  diseases,  owing  either  to  mechanical  obstruction  to  the  entrance 
f  food  into  the  stomach,  or  to  interference  with  the  processes  of  digestion 
nd  assimilation. 

[From  the  criminal  point  of  view  it  is  often  extremely  difficult  to 
ly  where  ignorance  of  management  becomes  so  gross  that  criminal 
lability  attaches.  It  is  usually  the  practice  where  death  results  from 
neglect  of  infants  to  make  a  charge  of  manslaughter,  but  to  this  should 
always  be  added  a  charge  of  neglect  under  the  Cruelty  to  Children  Act. 
In  these  cases  the  medical  witness  is  often  severely  cross-examined. 
His  position  is  clear:  if  he  has  made  a  post-mortem  examination,  he 
nuist  look  carefully,  and  probably  microscopically,  for  signs  of  food, 
differentiating  the  kind  and  estimating  the  length  of  digestion;  and 
also  for  disease,  one  of  the  most  usual  defences  to  neglect  to  feed 
being  an  assertion  that  purging  medicine  has  been  given  which  has 
cleared  away  all  trace  of  food.  The  conditions  brought  about  by  starva- 
tion  must  be  due  either  to  lack  of  food  or  disease,  and  the  medical 
witness  is  relied  upon  to  determine  which  cause  has  operated.] 

In  acute  starvation  the  sense  of  hunger  passes  off  in  thirty-six  to 
VOL.  IX.  10 
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forty-eight  hours  of  fasting.  But  there  is  extreme  thirst.  Weakness 
and  emaciation  are  progressive.  The  skin  becomes  pale,  dry,  hard,  and 
loose.  Later,  stains  of  a  dirty  brown  colour  and  offensive  odour  appear 
on  it.  The  eyes  are  sunken,  the  cheek-bones  prominent,  the  abdomen 
retracted.  The  intellect  may  remain  clear  to  the  end,  but  hallucinations 
are  not  uncommon.  Delirium,  however,  is  rare.  The  length  of  time 
that  a  person  can  live  without  food  or  drink  varies.  The  limit  for 
a  robust  healthy  man  is  probably  twelve  to  fourteen  days.  For  young 
children  or  debilitated  persons,  or  when  exposed  to  cold  and  fatigue,  the 
limit  would  be  much  shorter.  Access  to  drinking  water  lengthens  the 
period  of  survival  very  considerably— forty  and  even  sixty  days  havin- 
l)6en  recorded. 

Post  mortem,  in  addition  to  the  appearances  during  life  described 
above,  there  will  be  found  a  marked  absence  of  fat  everywhere,  including 
the  omentum ;  an  atrophied  and  semi-translucent  condition  of  the  intes- 
tines and  stomach,  which  are  empty  or  contain  a  little  bile-stained  fluid 
and  perhaps  hard,  dry  faeces  in  the  large  bowel ;  the  liver  and  pancreas 
are  small ;  the  gall-bladder  distended  with  bile. 

Homicidal  starvation  is  extremely  rare  except  in  baby-farms,  where 
evidence  of  criminal  intention  is  difficult  to  procure. 

Violent  Deaths  Due  Chiefly  to  Asphyxia  {supra,  p.  135).— This 
category  comprises  the  important  group  of  deaths  from  hanging,  strangu- 
lation, suffocation.,  and  drowning. 

In  Hanging,  death  may  be  chiefly  due  to  asphyxia,  but  another 
important  factor  usually  enters  into  the  causation,  namely,  the  con- 
striction of  the  vessels  of  the  neck  arresting  more  or  less  the  intra- 
cranial circulation.  This  factor  by  itself  may  produce  rapid  uncon- 
sciousness, followed  by  death,  and  it  is  generally  combined  with  asphyxia 
in  cases  of  hanging.  Rupture  of  intra-cranial  vessels  is  very  rare,  and 
in  fact  there  is  no  increase  of  blood-pressure. 

The  sudden  onset  of  unconsciousness,  due  to  the  partial  or  complete 
arrest  of  the  circulation  in  the  brain,  explains  why  the  victims  of  suicidal 
hanging  make  no  effort  to  save  themselves,  even  when  they  might  do  so 
easily.  The  heart  beats  for  several  minutes  (as  many  as  fifteen  has 
been  observed)  after  respiration  has  ceased,  but  death  is  painless. 

The  2^st-morteni  appearances  are  those  of  asphyxia  in  general, 
modified  by  those  of  the  particular  means  used  in  producing  the 
asphyxia.  The  face  is  pale  (at  least  in  suicidal  cases) ;  tongue  pro- 
truded in  about  half  the  cases;  saliva  trickles  down  the  chin;  the 
viark  on  the  neck  made  by  the  rope  is  generally  limited  to  the  front 
half  of  the  neck,  running  between  the  hyoid  bone  and  thyroid  cartilage, 
and  sloping  upwards  under  the  ears,  where  it  probably  terminates.  The 
mucous  membrane  of  the  larynx  and  trachea  is  congested,  and  so  is  that 
of  the  stomach  very  often,  giving  rise  to  suspicion  of  irritknt  poisoning. 
The  condition  of  brain  and  lung  is  inconstant.  Sometimes  the  one  is 
engorged,  sometimes  the  other,  sometimes  both  are  normal.  This 
inconstancy  seems  to  be  dependent  on  the  degree  of  expansion  of  the 
thorax  at  the  moment  that  access  of  air  is  cut  off. 

The  question,  Was  death  due  to  hanging  ?  can  seldom  be  con- 
fidently answered  from  purely  medical  considerations,  because  none 
of  the  signs  above  mentioned  are  conclusive,  and  most  of  them  may 
be  absent.  The  saliva  trickling  from  the  mouth  is  said  to  be  one  of 
the  best  proofs  of  death  from  hanging,  but  its  absence  does  not  exclude 
this  cause  of  death. 
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The  mere  finding  of  the  body  hung  up,  or  with  a  mark  of  a  rope 
round  the  neck,  is  not  enough,  because  the  body  may  have  been  so 
placed  by  a  murderer  in  order  to  make  it  look  like  suicide.  In  such 
a  case  there  would  almost  certainly  be  other  marks  of  violence,  or 
suspicious  circumstances  not  consistent  with  suicide. 

Accidental  hanging  is  very  rare,  and  homicidal  rarer  still.  Yet  both 
jare  possible,  and  have  occurred. 

Hanging  is  the  commonest  of  all  forms  of  suicide.  Suspension  need 
not  be  complete.  The  feet  and  even  the  buttocks  have  been  found 
resting  on  the  floor.  Such  cases  are  explained  {supra,  p.  146)  by  the 
rapid  onset  of  insensibility.  An  appearance  of  homicide  may  be  given 
to  a  suicide  by  the  suicide  attempting  to  destroy  himself  first  in  some 
other  way,  or  by  tying  his  hands  or  feet  together. 

Strangulation. — When  fatal  asphyxia  is  caused  by  constriction  of 
the  neck  without  suspension  of  the  body,  it  is  called  strangulation.  The 
immediate  cause  of  death  is  the  same  as  in  hanging,  and  the  post-mortem 
appearances  are  similar.  The  mark  on  the  neck  varies  according  to  the 
sort  of  ligature  used  and  the  means  by  which  the  strangulation  was  pro- 
duced. It  is  generally  more  horizontal  and  lower  down  than  in  hanging ; 
it  goes  more  completely  round  the  neck ;  and  the  skin  will  probably  be 
abraded  and  ecchymosed. 

Accidental  strangulation  is  rare;  suicidal  rarer;  homicidal  is  rela- 
tively frequent. 

The  distinctive  feature  of  homicidal  strangulation,  when  compared 
with  accidental  or  suicidal,  is  excessive  local  injury.  Criminals  generally 
use  more  violence  than  is  necessary.  Thus  fractures  of  the  thyroid  and 
'•ricoid  cartilages,  or  of  the  hyoid  bone,  are  strongly  suggestive  of 
homicide.  Signs  of  general  violence,  if  they  exist,  must  be  considered 
and  accounted  for — scratches  and  slight  abrasions  about  the  neck  may 
have  been  caused  by  a  suicide  in  adjusting  the  rope;  or  he  may  have 
attempted  to  kill  himself  in  some  other  way  before  hanging. 

Throttling  is  a  variety  of  homicidal  strangulation  where  the  hands 

re  used  in  lieu  of  a  ligature.     The  marks  of  the  fingers  or  nails  may  be 

'ft  on  the  throat — the  thumb  on  one  side  and  the  fingers  on  the  other 

— in  the  form  of  superficial  bruises  due  to  the  pressure  of  the  hand. 

After  some  time  they  may  become  dry  and  parchmenty-looking.    General 

i^Mis  of  injury  caused  by  struggling  with  an  assailant  and  perhaps  falling 

>  the  ground  will  generally  be  present  if  the  victim  was  capable  of 

olfering  a  vigorous  resistance. 

Suffocation. — When  air  is  prevented  from  entering  the  lungs  by 
\\y  other  means  than  external  constriction  of  the  throat,  or  submersion 
>n  water,  suffocation  is  the  result. 

Thus,  apart  from  disease,  suffocation  may  be  caused  \yy  foreign  bodies 

'//.  food)  blocking  the  air-passages;  by  forcible  compression  of  the  chest 

IS  in  crowds)  preventing  expansion  of  the  lungs;  by  covering  the  mouth 

'I  ad  nose  (smothering),  as  in  overlaying  of  infants.     A  very  minute  foreign 

1  Kjdy  may  cause  spasmodic  closure  of  the  glottis  and  rapid  death  by  syncope 

-none  of  the  usual  signs  of  death  by  asphyxia  being  found  post  mortem. 

Infants  have  been  suffocated  by  having  pieces  of  paper,  sand,  artificial 

tt;ats,etc.,  pushed  into  the  throat,  as  well  as  by  compression  of  the  chest, 

I  id  by  smothering  with  bedclothes,  etc.     The  latter  may  be  intentional 

1  accidental,  and  there  is  of  course  no  external  sign  to  distinguish  the 

intention.     It  may  be  caused  by  lying  on  the  child,  or  by  keeping  it  too 

tightly  against  the  breast  when  suckling,  or  by  allowing  the  clothes  to 
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cet  over  its  face.    Epileptics  are  not  infrequently  smothered  by  the  bed- 
clothes in  a  fit,  or  by  falling  down  in  such  a  position  that  they  cannot 

Suicidal  suffocation  appears  to  be  unknown,  except  in  lunatics. 

The  post-mortem  appearances  of  suffocation  depend  upon  the  means  by 
which  it  is  produced.  Usually  there  is  little  or  no  external  indication. 
The  signs  of  asphyxia  may  or  may  not  be  present  internally.  Their 
absence  does  not  disprove  suffocation.  The  air-passages  should  always 
be  searched  for  foreign  bodies. 

Drowning.— Death  by  drowning  results  from  asphyxia  caused  by 
submersion,  continuous  or  intermittent,  of  the  mouth  and  nostrils  in 
water  or  other  fluid.  Access  of  air  is  thus  cut  off  either  suddenly  and 
completely,  or  gradually;  and,  in  addition,  an  irrespirable  medium 
(water,  etc.)  is  drawn  into  the  lungs  in  place  of  air.  For  some  seconds 
the  automatic  movements  of  respiration  are  instinctively  resisted,  but 
the  stimulation  of  the  respiratory  centres  by  the  unaerated  blood  quickly 
overcomes  this  resistance,  and  respiratory  movements  take  place,  water 
being  drawn  in  instead  of  air — or  water  and  air  alternately  if  submersion 
is  intermittent. 

Submersion  in  water  is  more  quickly  fatal  than  simple  suffocation, 
and,  if  not  carried  so  far  as  to  cause  immediate  death,  is  more  difficult 
to  recover  from.  The  reason  for  this  is  twofold — (1)  the  injury  done  to 
the  lung  by  the  water  taken  into  it,  and  (2)  the  formation  of  a  quantity 
of  fine  froth  in  the  bronchi  impeding  access  of  air  when  resuscitation  is 
attempted. 

Death  from  falling  into  water  is  not  always  due  to  asphyxia.  Fatal 
syncope  at  the  moment  of  falling  in  occurs  occasionally ;  or  shock  from 
striking  the  water  or  the  bottom  may  be  the  cause  of  death.  In  such 
cases  the  signs  of  drowning  will  not  be  present.  Neither  will  they  be 
present  in  a  body  which  was  dead  before  immersion. 

When  death  takes  place  from  drowning  in  the  ordinary  way,  sub- 
mersion has  generally  been  intermittent,     the  human  body  is  slightly 
lighter  than  water,  owing  to  its  fat  and  the  presence  of  air  in  the  lungs ; 
80  that  even  a  person  who  cannot  swim  generally  comes  to  the  surface 
once  or  of tener  before  death.     But  as  water  takes  the  place  of  air  in  the 
lungs,  the  body  sinks  unless  very  fat,  and  remains  submerged  until  the, 
gases  of  putrefaction  are  sufficiently  developed  to  cause  flotation,  which ! 
generally  takes  place  within  a  week  in  temperate  climates  (see  supraA 
p.  132).  .  i 

Post-mortem  appearances. — If  putrefactive  changes  are  advanced,  it; 
is  scarcely  possible  to  give  a  positive  opinion  that  death  was  due  toj 
drowning.  But  in  a  body  removed  from  the  water  within  a  few  hours; 
of  death,  and  examined  immediately  or  within,  at  mofet,  twenty-four  j 
hours,  the  signs  are  well  marked.  | 

The  most  important  of  these  are — 

Externally. — Fine  froth  (like  soap-lather)  about  the  lips  and  nostrils. 
It  is  not  found  after  immersion  for  more  than  three  or  four  days,  and  ii 
diaappears  shortly  after  the  removal  of  the  body  from  the  water.  It  can 
Bometimes  ha  made  to  appear  at  the  mouth  by  pressure  on  the  chest. 

Internally. — The  volume  of  the  lungs  is  increased ;  the  consistency  \^\ 
dougliy  and  water-logged,  pitting  on  pressure;  water  and  froth  exude  oni 
section  ;  there  is  water  in  the  pleural  cavities,  and  fine  froth  in  the  hroncU\ 
and  trachea ;  the  blood  is  diluted  with  water ;  and  there  is  water  in  tbo 
itamach. 
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The  froth  spoken  of  is  composed  of  a  mixture  of  the  drowning 
medium  with  air  from  the  lungs,  mucus,  and  sometimes  blood,  all 
churned  up  by  the  involuntary  respiratory  movements.  It  is  most 
abundant  when  the  process  of  drowning  has  been  long,  and  submersion 
intermittent.  This  mucus  gives  tenacity  to  the  fine  bubbles  of  which 
it  is  composed.  When  found,  it  is  almost  conclusive  of  death  from 
drowning. 

The  condition  known  as  goose-skin  is  often  present,  but  is  found  in 
sudden  death  from  other  forms  of  violence.  It  is  due  to  instantaneous 
cadaveric  rigidity  in  the  small  muscles  of  the  skin  when  in  a  state  of 
contraction — a  vital  reaction.  The  bleached,  sodden  condition  of  the 
soles  and  palms  only  shows  that  the  body  has  been  in  water  at  least 
twelve  hours. 

Water  in  the  stomach  is  generally  the  result  of  swallowing  during 
the  death-struggle.  But  experiments  show  that  it  may  find  its  way 
into  the  stomach  of  a  dead  body,  immersed  for  three  or  four  days. 
The  longer  the  body  has  lain  in  water  the  less  valuable  is  this  sign. 
On  the  other  hand,  it  is  not  invariably  present  after  undoubted  drown- 
ing. The  condition  of  the  heart  and  brain  is  not  constant,  but  is 
consistent  with  death  from  other  forms  of  asphyxia. 

When  a  dead  body  is  found  in  water,  the  medico-legal  problems  to  be 
solved  are  whether  death  was  due  to  drowning  or  to  some  other  cause, 

and  WHETHER  ACCIDENTAL,  SUICIDAL,  OR  HOMICIDAL. 

The  first  of  these  questions  must  be  examined  by  the  light  of  the 
signs  already  discussed.  With  regard  to  the  last — drowning  is  an 
everyday  accident,  a  favourite  form  of  suicide  (especially  with  women), 
and  a  rare  form  of  homicide,  confined  chiefly  to  infants,  and  almost 
unknown  amongst  adult  males.  If  no  signs  of  violence  or  other  circum- 
stances of  suspicion  come  to  light,  accident  or  suicide  must  be  assumed, 

aid  medical  evidence  can  give  little  help  in  deciding  which  of  these 

ilternatives  is  the  true  one.  But  when  there  are  injuries  or  marks  of 
\'iolence,  suspicion  is  excited.  There  are,  however,  many  ways  in  which 
these  may  be  explained  without  assuming  that  a  crime  has  been  com- 
mitted. They  may  have  been  caused  by  the  dead  person  himself. 
Suicides  not  infrequently  drown  themselves  after  unsuccessful  attempts 
to  destroy  life  by  other  means.  They  may  fasten  weights  to  their  feet, 
or  tie  hands  or  feet  together,  and  drown  themselves  in  the  most  unlikely 
places — shallow  pools,  cisterns,  etc.  Again,  injuries  may  occur  at  the 
moment  of  falling  into  the  water  accidentally,  or  plunging  in  inten- 
tionally, e.g.  from  a  height.  But  injuries  found  on  dead  bodies  are  most 
"ften  of  post-mortem  origin — proof  of  which,  of  course,  negatives  the 

uspicion  that  they  were  due  to  foul  play.  Such  post-mortem  injuries 
may  be  caused  by  passing  boats,  or  by  the  body  being  carried  by  the 
current  against  stakes,  sharp  stones,  etc.,  or  through  lock  gates,  and  in 
\ariou8  other  ways.  When  the  skin  dries,  bruises  not  noticed  before 
may  become  apparent. 

The  length  of  time  required  for  death  by  drowning  is  about  three 
to  five  minutes'  continuous  submersion.  Insensibility  from  asphyxia 
'omes  on  in  sixty  to  ninety  seconds,  but  the  heart  continues  to  beat 

ome  minutes  longer,  and  while  it  does  so  resuscitation  is  possible.  But 
I  here  is  little  hope  of  recovery  after  four  minutes'  continuous  submersion. 
We  may  briefly  mention  the  indications  for  treatment  of  the  apparently 
drowned — 

1.  To  clear  the  air-passages  of  water  and  mucus. 
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2.  To  aid  respiration  artificially. 

3.  To  restore  the  lost  animal  heat  by  external  warmth. 

4.  To  rouse  the  nervous  mechanisms  of  respiration  and  circulation. 
Death  from  Poisoning.— See  article  Toxicology. 

V.  Questions  connected  with  the  Organs  of  Generation. 

At  the  outset  it  is  necessary  to  impress  upon  medical  men  who  are 
called  upon  to  make  examinations  of  living  persons  in  connection  with 
these  questions,  that  they  must  in  all  cases  obtain  the  person's  express 
consent,  [and  in  the  case  of  children  under  tutelage  the  express  consent 
of  parent  or  guardian],  without  which  they  render  themselves  liable  to 
prosecution  for  indecent  assault,  even  when  acting  under  the  order  of  a 
magistrate  err  judge.  [On  this  point  see  Agnew  v.  Jobson,  1877,  13  Cox 
C.  C.  625,  where  a  prisoner,  charged  with  concealment  of  birth,  and 
examined  by  a  doctor  on  a  magistrate's  order  against  her  will  and  with- 
out consent,  in  a  civil  action  recovered  damages  against  doctor,  police, 
and  magistrate.  See  also  the  series  of  cases  quoted  by  Taylor,  vol.  i. 
p.  67.]  They  ought  also  in  fairness  to  explain  that  the  result  of  the 
examination  may  be  used  against  as  well  as  for  such  person.  For  their 
own  safety,  consent  ought  to  be  given  in  the  presence  of  a  third  party. 
[Apparently  the  only  case  in  which  a  person  is  compelled  to  submit 
to  a  medical  examination  is  that  of  a  female,  sentenced  to  death,  who 
pleads  pregnancy.  In  such  a  case  a  jury  of  matrons  is  empanelled, 
and  from  their  own  observation  and  the  medical  evidence  return  their 
verdict.    See  Matrons,  Jury  of. 

Mistresses  frequently  accuse  their  servants  of  being  pregnant,  or 
of  suffering  from  some  form  of  venereal  disease,  and  send  for  a  doctor 
for  examination  purposes.  Under  these  circumstances  the  doctor  has 
no  right  whatever  to  examine  the  servant  unless  the  latter  fully,  freely, 
and  willingly  gives  her  consent,  and  he  should  not  proceed  with  such 
examination  until  her  consent  has  been  personally  given  to  him. 
Moreover,  unless  the  servant  expressly  permits  it,  the  doctor  has  no 
right  to  communicate  the  opinion  resultant  on  the  examination  to 
the  mistress.] 

It  may  become  necessary  for  legal  purposes  to  ascertain  the  exist- 
ence or  non-existence  of  pregnancy  in  a  living  woman  in  the  following 
cases: — (1)  When  pregnancy  is  pleaded  as  a  bar  to  the  execution  of 
judgment  of  death ;  (2)  when  a  woman,  whose  husband  is  recently  dead, 
claims  to  be  pregnant  with  an  heir  to  the  estate,  the  heir-at-law  may 
demand  proofs  of  pregnancy,  to  protect  himself  against  a  spurious  heir ; 
(3)  when  pregnancy  is  asserted  as  a  ground  for  increased  damages  in  a 
case  of  seduction,  or  of  the  death  of  a  husband,  or  where  the  charge  of 
pregnancy  constitutes  a  libel. 

For  a  detailed  description  of  the  common  signs  of  pregnancy  and 
their  value  as  evidence,  the  reader  must  consult  a  treatise  on  midwifery. 
But  there  are  a  few  general  remarks  which  may  be  of  use  to  lawyers 
and  medical  men  alike. 

Most  of  the  signs  of  pregnancy  in  the  living  woman  are  inconclusive, 
and  some  are  purely  subjective,  i.e.  their  existence  can  only  be  known 
by  the  woman  herself,  and  cannot  be  ascertained  by  the  medical  man 
dir(H;tly.  The  cessation  of  the  menses  and  the  sensation  of  "  quickening  " 
are  open  to  this  double  objection,  and  their  alleged  existence  is  there- 
fore of  no  value  in  most  cases.     The  changes  which  usually  take  place 
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•in  the  breasts,  the  abdomen,  the  cervix,  and  the  vagina  are  objective 
signs,  it  is  true,  but  each  of  them  may  exist,  or  be  closely  simulated, 
without  pregnancy.  The  same  is  true  of  the  "  uterine  souffle,"  and  even 
of  "  ballottement."  A  combination  of  several  of  these  signs  might  carry 
conviction  to  the  mind  of  the  examiner,  but  would  rarely  justify  him 
in  swearing  positively  to  it.  There  are,  however,  two  signs  which,  if 
undoubtedly  present,  are  infallible — (1)  The  sounds  of  the  fcetal  heart, 
and  (2)  the  presence  and  movements  of  the  foetal  members  felt  through 
the  abdominal  wall.  From  the  eighteenth  or  twentieth  week  the  foetal 
heart  begins  to  be  heard  distinctly  though  faintly  by  the  trained  ear, 
beating  at  the  rate  of  120  to  160  per  minute,  and  sounding  like  the 
rapid  ticking  of  a  watch  at  a  distance.  It  cannot,  however,  always  be 
made  out,  owing  to  fatness  of  the  abdominal  wall  or  other  causes.  Its 
absence,  therefore,  does  not  disprove  pregnancy.  By  palpation  of  the 
abdominal  wall  the  head  and  limbs  of  the  foetus  may  often  be  dis- 
tinguished, and  vigorous  movements  may  be  felt.  If  the  child  is  dead, 
of  course,  neither  heart-beat  nor  movements  would  exist,  but  the  foetal 
members  might  be  recognisable.  The  infallible  signs  are  not  present 
before  the  eighteenth  week  at  earliest,  and  therefore  no  positive  evidence 
can  be  expected  before  that  time,  and  they  may  not  be  well  marked  until 
later. 

The  additional  signs  of  pregnancy  obtainable  post  mortem  are  the 
presence  in  the  uterus  of  an  ovum  with  villi,  or  of  a  foetus  with  placental 
attachment,  pro\'ing  pregnancy  at  the  time  of  death. 

The  presence  of  the  abnormal  products  of  conception,  known  as 
moles,  would  prove  impregnation,  with  subsequent  death  of  the  ovum 
in  an  early  stage,  some  time  before  the  death  of  the  woman.  The 
so-called  "  true  corpus  luteum  "  may  be  absent  in  pregnancy,  or  present 
where  there  is  no  pregnancy,  and  is  therefore  of  no  diagnostic  value  in 
medico-legal  questions.    ■ 

The  SIGNS  OF  RECENT  DELIVERY  are  of  importance  in  relation  to 
infanticide,  concealment  of  birth,  feigned  delivery,  and  imputations 
against  the  chastity  of  an  unmarried  woman. 

The  signs  of  delivery  at  full  time  are  well  marked  for  two  or  three 
days.  After  a  week  they  may  be  difficult  to  recognise,  and  after  a  fort- 
night they  cannot  be  relied  on  to  prove  more  than  delivery  at  some 
previous  time.  Within  two  or  three  days  the  signs  would  be  something 
like  the  following : — General  languor,  dark  circles  under  the  eyes,  tem- 
perature slightly  elevated  (generally),  skin  moist,  breasts  full  (and 
containing  colostrum,  not  true  milk,  the  difference  being  recognisable 
under  the  microscope);  abdominal  walls  flaccid  and  wrinkled;  the 
uterus  felt  through  them  as  a  hard  round  ball ;  cervix  soft  and  open, 
its  lips  bruised  or  torn;  vagina  dilated,  hymen  represented  only  by 
"  caruncula3  myrtiformes,"  vulvae  tumid,  posterior  commissure  torn ; 
lochial  discharge  almost  pure  blood  for  the  first  two  days,  changing  to 
red  serous  fluid,  and  later  becoming  yellowish  or  greenish. 

If  death  has  take  place  soon  after  delivery,  the  uterus  will  be  much 
enlarged  and  show  unmistakable  indications. 

The  SIGNS  OF  DELIVERY  AT  SOME  REMOTE  PERIOD  consist  in  Certain 
appearances  in  the  breasts,  the  abdominal  wall,  the  cervix  and  os-uteri, 
and  the  vagina.  They  may  be  well  marked  years  after,  especially  in 
those  who  have  borne  many  children,  or  they  may  be  difficult  to  detect 
in  three  or  four  months.  The  presence  of  the  hymen  only  proves  that 
no  mature  infant  can  have  been  born  per  vias  naturales.     The  same  thing 
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is  proved  by  the  existence  of  the  posterior  commissure  intact.  But 
the  absence  of  the  hymen  and  the  presence  of  a  scar  in  the  posterior 
commissure  do  not  prove  delivery. 

Criminal  Abortion. — In  medical  literature  abortion  means  the 
expulsion  of  the  embryo  or  foetus  before  it  has  reached  the  viable  stage, 
i.e,  before  the  seventh  month.  In  law,  the  crime  of  procuring  abortion 
consists  in  unlawfully  procuring  the  expulsion  of  the  contents  of  the 
gravid  uterus  at  any  period  of  gestation  short  of  full  term. 

The  crime  is  now  defined  by  the  Statute  24  &  25  Vict.  c.  100,  s.  58, 
as  follows : — 

Every  woman  being  with  child  who,  with  intent  to  procure  her  own  mis- 
carriage, shall  unlawfully  administer  to  herself  any  poison  or  other  noxious 
thing,  or  shall  unlawfully  use  any  instrument  or  other  means  whatsoever 
with  the  like  intent ;  and  whosoever,  with  intent  to  procure  the  miscarriage 
of  any  woman,  whether  she  be  or  be  not  with  child,  shall  unlawfully  administer 
to  her,  or  cause  to  be  taken  by  her,  any  poison  or  other  noxious  thing,  or 
shall  unlawfully  use  any  instrument  or  other  means  whatsoever  with  the  like 
intent,  shall  be  guilty  of  felony  .  .  .  (s.  58). 

And  by  sec.  59 — 

Any  person  supplying  or  procuring  any  poison,  etc.  ...  (as  in  preceding 
section),  knowing  that  the  same  is  intended  to  be  unlawfully  used  for  pro- 
curing miscarriage,  whether  the  woman  be  or  be  not  with  child,  is  guilty  of 
a  misdemeanor. 

[A  "  noxious  "  thing  is  such  as  in  the  quantity  administered  or  taken 
is  capable  of  causing  harm  {B.  v.  Cramp,  1880,  5  Q.  B.  D.  307).  See  also, 
for  other  cases.  Abortion,  Vol.  I.  p.  33.] 

If,  in  consequence  of  attempts  to  procure  abortion,  the  woman  die, 
it  is  murder  in  the  person  who  made  the  attempt  [Tinkler's  Case,  1781, 
1  East,  F.  C,  c.  8,  s.  17,  p.  230]. 

[The  general  law  as  to  accessories  applies  to  abortion  offences  (see 
Accessory,  Vol.  I.  p.  84).  As  to  accessory  before  the  fact  to  murder  (in 
such  cases),  see  E.  v.  Fretwell,  1862,  L.  &  C.  161.] 

The  statute  does  not  expressly  exempt  a  medical  man  inducing  labour 
prematurely  for  medical  reasons;  but  if  these  reasons  were  held  and 
acted  on  bond  fide,  and  there  was  no  unlawful  motive,  no  conviction 
would  follow.  A  medical  man  is  nevertheless  liable  to  be  called  on  to 
proves  his  bond  fides,  and  for  this  reason  should  always  explain  to  the 
woman  and  her  friends  what  he  proposes  to  do,  and  if  possible  obtain 
the  concurrence  of  another  medical  man  as  to  the  necessity  for  the 
operation. 

The  MEANS  used  for  procuring  criminal  abortion  are  generally  drugs 
administered  by  the  mouth,  or  mechanical  means  applied  per  vagiimm. 
The  drugs  most  frequently  used  belong  either  to  the  class  of  evimenagogues 
(promoting  the  menstrual  flow),  or  to  that  of  ecbolics  (emptying  the 
uterus).  With  regard  to  these  it  is  extremely  doubtful  if  there  is  a 
single  known  drug  which  acts  as  a  true  abortifacient  or  ecbolic  on  the 
healtliy  uterus.  Many,  if  not  all,  of  the  drugs  which  have  a  reputation 
for  inducing  miscarriage  succeed  only  when  given  in  poisonous  doses, 
and  abortion  is  only  one  of  the  consequences  of  the  general  toxic  effects 
of  the  drug,  and  might  have  been  equally  well  produced  by  almost  any 
irritant  poison.     Most  of  tliem  are  vegetable  irritants,  and  abortion 
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produced  by  them  is  generally,  in  fact,  accompanied  by  the  death  of  the 
patient  from  poisoning. 

Even  of  ergot,  the  nearest  approach  to  a  true  ecbolic,  this  may  be  said, 
unless  miscarriage  is  threatening  from  some  other  cause  or  pregnancy  is 
well  advanced.  During  labour,  and  probably  for  some  weeks  before  full 
term,  ergot  has  the  power  of  so  augmenting  the  force  of  the  natural  con- 
tractions of  the  uterus  as  to  hasten  the  expulsion  of  the  contents.  But 
in  the  early  months  certainly  it  seems  to  be  unable  to  do  so. 

Nevertheless,  there  is  a  deep-seated  popular  belief  in  the  abortifacient 
virtues  of  ergot  and  savin,  while  many  emmenagogues  and  even  drastic 
purgatives  are  believed  to  favour  miscarriage.  Emmenagogues,  real  or 
supposed,  may  of  course  be  administered  with  innocent  intentions  to 
restore  the  menses  when  their  cessation  is  attributed  to  causes  other 
than  pregnancy ;  but  drugs  like  savin  and  ergot,  which  have  no  such 
reputation,  must  be  regarded  with  grave  suspicion,  even  though  it  is  now 
known  that  their  sinister  reputation  is  scarcely  deserved. 

Sometimes  women  endeavour  to  bring  on  a  miscarriage  by  general 
violence,  such  as  excessive  and  exhausting  exercise,  lifting  heavy  weights, 
jumping  from  a  height,  and  so  on.  But  these  efforts  to  disturb  the  con- 
tents of  the  womb  are  generally  quite  ineffectual,  at  least  until  the  later 
months. 

All  these  devices  having  failed,  a  woman  bent  on  inducing  a  mis- 
carriage is  tempted  to  try  more  direct  mechanical  means.  If  she 
operates  on  herself  or  applies  to  a  very  ignorant  person,  the  means  used 
will  probably  be  a  pointed  stick,  or  piece  of  wire,  or  a  hairpin,  "  passed 
up  the  private  parts  until  blood  comes."  Most  likely  the  uterus  or 
cervLx  is  perforated  or  lacerated,  profuse  hsemorrhage,  or  septic  inflam- 
mation may  follow,  and  either  the  patient  dies,  or  skilled  medical  aid  is 
called  in  in  the  hope  of  saving  her  life,  and  then  the  truth  is  discovered. 
But  abortion  may  be,  and  probably  is,  largely  practised  by  professional 
abortionists  possessed  of  more  or  less  skill.  If  successful,  the  operation 
causes  but  little  disturbance  to  health,  its  results  are  indistinguishable 
from  accidental  miscarriage,  which  happens  to  most  women,  and  all  trace 
of  it  has  disappeared  in  a  few  days.  Honourable  medical  men  thrown 
off  their  guard  by  a  specious  story  of  uterine  displacement,  have  fre- 
([uently  been  entrapped  into  passing  a  sound  into  the  gravid  uterus, 
with  the  usual  but  not  invariable  result  of  causing  abortion.  Where 
death  results  after  abortion,  it  is  generally  due  to  haemorrhage  or  puer- 
peral fever  caused  by  retention  of  the  products  of  conception,  or  the  use 
of  infected  instruments.  Laceration  of  the  parts,  which  is  so  common 
in  criminal  attempts  to  procure  abortion,  leaves  an  open  door  for  the 
entrance  of  the  toxic  products  of  pathogenic  organisms.  But  it  should 
be  remembered  that  death  from  the  same  causes  may  follow  ordinary 
miscarriage  where  no  unlawful  means  to  procure  it  have  been  used. 

The  SIGNS  OF  kecent  abortion  in  the  living  vary  with  the  stage  of 
pregnancy  reached  and  the  interval  that  has  elapsed  since  abortion  took 
place.  Apart  from  injuries,  the  condition  of  the  vagina  and  uterus  after 
abortion  in  the  first  or  second  month  is  not  distinguishable  from  that 
during  an  ordinary  menstrual  period.  The  more  advanced  the  preg- 
nancy is  the  more  nearly  will  the  signs  of  abortion  resemble  those  of 
delivery  at  term.  In  most  cases  of  alleged  criminal  attempts  little 
information  can  be  expected  from  examination,  unless  it  is  made  within 
twenty-four  hours. 

In  examining  post  mortem,  the  uterus  with  the  vagina  attached  should 
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be  carefully  removed,  the  vagina  slit  open,  and  the  uterus  scrutinised  for 
punctures,  lacerations,  intianimatory  products — all  of  which  should  be 
carefully  noted  as  to  their  situation,  direction,  etc.  It  is  necessary  to 
be  on  one's  guard  against  the  deceptive  appearance  of  injury,  bruising, 
etc.,  which  the  uterus  of  a  woman  recently  delivered  in  the  natural  way 
presents.  The  stomach  and  intestines,  the  kidneys  and  bladder,  should 
be  examined  also  for  signs  of  irritant  poisoning,  such  as  usually  results 
from  the  administration  of  ecbolics.  If  an  embryo  is  found,  its  age 
should  be  estimated. 

[See,  generally.  Abortion,  Vol.  I.  p.  33 ;  3  Paiss.  on  Crimes,  6th  ed., 
p.  218 ;  Arch.,  Cr.  PL,  1905  ed.,  p.  308  et  seq.  See  also  Mayne's  Criminal 
Law  of  India,  1896  ed.,  p.  629.] 

Infanticide  is  the  killing  of  a  newly-born  child,  and  is  regarded  by 
the  English  law  as  ordinary  homicide.  The  expert  medical  evidence  is 
all-important  in  such  cases,  because  it  is  generally  by  that  evidence  alone 
that  it  can  be  shown  that  the  child  was  born  alive — an  essential  point, 
difticult  often  to  prove,  and  one  which  never  arises  in  other  kinds  of 
murder.  The  law  will  not  assume  that  the  child  was  born  alive ;  the 
burden  of  proof  of  this  is  thrown  on  the  prosecution.  The  crime  of 
infanticide  cannot,  under  our  law,  be  committed  unless  and  until  the 
child  is  fully  born,  by  which  is  meant  that  it  is  wliolly  outside  the 
mother's  body  [though  it  is  not  necessary  that  the  umbilical  cord  should 
be  severed].  If  the  child  is  killed  when  half  expelled  from  the  maternal 
parts,  it  is  not  born  alive,  and  no  crime  known  to  our  law  is  committed. 
[Mere  proof  of  breathing  is  not  sufficient  evidence  of  such  a  separate 
existence  as  the  law  requires  {fi.  v.  Poulton,  1832,  5  Car.  &  P.  329 ;  and 
other  cases  cited  in  Eussell  on  Crimes,  1896  ed.,  vol.  iii.  p.  7.)]  The 
medico-legal  questions  involved  relate  (1)  to  the  alleged  mother — whether 
she  has  been  delivered  of  a  child  within  a  period  corresponding  to  the 
apparent  time  since  the  infant's  birth ;  and  (2)  to  the  child. 

As  to  the  alleged  mother,  the  sig'ns  of  recent  delivery  have  been  already 
discussed  {supra,  p.  151). 

[Concealment  of  Birth. — Any  woman  who  is  delivered  of  a  child,  or 
any  person  who,  by  secret  disposition  of  the  body  of  the  child,  endeavours 
to  conceal  its  birth  is  guilty  of  misdemeanor.  It  makes  no  difference 
whether  the  child  had  a  separate  existence  or  not  (24  &  25  Vict.  c.  110, 
8.  60).  In  infanticide  cases  where  there  is  a  charge  of  murder  it  is  open 
to  the  jury  to  find,  if  the  facts  so  warrant,  a  verdict  of  guilty  of  conceal- 
ment of  birth  instead  of  on  the  graver  charge  (ibid.). 

There  are  many  cases  as  to  what  "  secret "  disposition  is ;  see  Eussell 
on  Crimes,  vol.  iii.  p.  164  et  seq.  "  Secrecy  is  the  essence  of  the  offence," 
says  Byles,  J.,  in  B.  v.  Sleep,  1864,  9  Cox  C.  C.  559,  but  Martin,  B,  in 
R  V.  Clarke,  1866,  4  F.  &  F.,  at  p.  1041,  held  that  it  was  for  the  judge 
as  a  question  of  law  to  decide  whether  any  given  place 'was  "secret" 
within  the  meaning  of  the  Act,  and  for  the  jury  to  decide  whether  the 
disposition  was  with  the  intent  to  conceal.  See  also  Birth,  Conceal- 
ment of,  Vol.  II.  p.  269.] 

With  regard  to  the  child  the  main  questions  are — 

(1)  Was  the  child  viable? 

(2)  Was  it  born  alive  ? 

(3)  What  was  the  cause  of  death  ? 

I.  The  charge  of  infanticide  may  be  sustained  although  the  child  is 
proved  to  have  Ijeen  not  viahle,  i.e.  capable  of  continued  independent 
exiateuce,  provided  it  can  be  proved  to  have  been  born  alive.     But  if 
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not  viable,  it  would  be  almost  impossible  to  prove  that  it  was  killed 
after  birth  and  while  still  living.  To  be  viable  it  must  have  completed 
at  least  its  sixth  month  of  intra-uterine  existence. 

11.  Was  the  child  born  alive  ?  The  difficulty  which  so  frequently 
exists  in  giving  a  confident  answer  to  this  question  arises  from  the 
absence  of  any  sign  by  which  to  distinguish  death  just  before  birth 
(in  the  strict  legal  sense)  from  death  just  after  birth.  The  medical 
witness  must  base  his  conclusions  chiefly  on  the  evidence  suj^fplied  by  the 
luTigs.  If  the  child  has  never  breathed  at  all,  the  lungs  will  show  the 
fact  beyond  all  reasonable  doubt,  and,  in  the  absence  of  evidence  to  the 
contrary,  there  is  the  strongest  presumption  of  still-birth.  But  the 
converse  is  not  true.  Proof  that  the  child  has  breathed  is  not  proof  that 
it  was  born  alive,  because  it  is  fully  established  that  a  child  can  breathe 
and  cry  as  soon  as  its  head  is  outside  the  vaginal  passage,  and  therefore 
before  it  is  legally  born,  although  such  breathing  does  not  produce  the 
full  effects  normally  resulting  from  respiration  freely  performed  after 
complete  expulsion.  In  the  latter  case  well-marked  changes  occur  in 
the  volume,  the  colour,  the  condition  of  the  air-cells,  the  consistency  and 
appearance  and  the  specific  gravity  of  the  lungs  in  consequence  of  respira- 
tion. These  changes  require  some  little  time  to  develop  fully,  and 
therefore  where  respiration  has  been  carried  on  for  a  very  short  time,  or 
very  feebly,  the  degree  to  which  these  lung  changes  have  developed  is  a 
rough  guide  to  the  degree  to  which  the  function  of  respiration  has  been 
carried  on.  We  must  now  consider  in  some  detail  the  nature  and 
significance  of  these  lung  changes. 

In  a  child  who  has  not  breathed  at  all,  the  lungs  are  invisible  on 
opening  the  thorax  until  the  heart  and  thymus  are  drawn  aside.  They 
are  at  the  back  of  the  chest,  and  come  forward  along  the  ribs  only  for 
one-third  of  the  length  of  the  ribs.  But  when  expanded  to  their  full 
volume  by  respiration,  they  come  right  to  the  front,  so  as  almost  to  cover 
the  heart.  Before  expansion,  the  level  of  the  diaphragm  may  reach  to 
the  fifth  rib  instead  of  the  seventh.  Exceptionally  feeble  respiration 
may  have  gone  on  for  some  time  without  much  expansion. 

The  colour  of  the  lung  before  respiration  is  a  pale  brown  or  brownish 
red,  resembling  that  of  the  liver,  only  paler.  The  surface  is  not  mottled, 
]jut  uniform.  After  full  respiration,  it  will  be  a  light  red  colour,  owing 
to  the  increased  circulation,  and  may  be  mottled.  The  colour  alters  with 
exposure  to  air — becomes  red  from  oxygenation  of  the  blood — and  should 
therefore  be  observed  at  once  on  opening  the  thorax. 

The  distension  of  the  alveoli  (or  air-cells)  with  air  proves  absolutely 
that  air  has  entered  the  lungs — that  is  to  say,  that  respiration  has  taken 
place,  unless  (which  is  rarely  a  possible  alternative)  air  has  been  arti- 
ticially  introduced.  The  distension  of  the  alveoli  may  pervade  the  whole 
lung,  but  if  the  child  was  feeble,  or  did  not  long  survive,  the  distended 
air-cells  may  only  be  found  in  small  patches,  polygonal  in  shape,  and 
Ijright  red  in  colour. 

As  to  consistency,  the  foetal  lung  not  only  looks  like  liver,  but  feels 
like  it — firm,  compact — and  cuts  like  it.  It  does  not,  like  fully-expanded 
lung,  crepitate  when  squeezed,  nor  send  up  hibbles  when  compressed  under 
water,  nor  exude  blood-stained /ro^A  when  cut. 

The  specific  gravity  of  the  lung,  after  full  expansion  by  respiration,  is 
lowered  from  1-05  to  0*95,  owing  to  the  inflation  of  the  air-cells.  Hence 
foetal  lung  sinks,  while  lung  that  has  been  freely  used  for  breathing 
floats.     On  this  fact  depends  the  following  well-known  test. 
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The  Hydrostatic  Test.— To  apply  it,  the  two  lungs  are  removed 
together  and  placed  in  a  vessel  containing  water  at  the  ordinary  tem- 
perature. If  they  float  readily,  they  are  well  filled  with  air,  and  it  is 
concluded  that  breathing  has  been  fully  in  operation.  If  they  sink 
readily,  the  inference  is  that  they  are  very  little,  if  at  all,  inflated, 
and  were  very  little,  if  at  all,  used  for  breathing.  If  they  float  almost 
submerged,  the  explanation  is  probably  that  they  are  only  partly 
inflated,  and  that  breathing  has  been  performed  for  a  short  time,  or 
only  feebly. 

The  test  may  be  repeated  with  each  lung  separately,  and  with  small 
separate  portions  of  each  lung  if  necessary,  so  as  to  ascertain  what 
portions  do  or  do  not  float. 

If  there  is  any  reason  to  suppose  that  gases  of  decomposition  are 
present,  which  is  unlikely,  unless  signs  of  decomposition  are  well  marked 
in  other  parts  of  the  body,  the  pieces  that  float  should  be  wrapped  in  a 
cloth  and  subjected  to  steady  pressure  equal,  say,  to  that  of  a  man's 
weight,  and  again  placed  in  water  to  see  whether  they  float  or  sink ;  the 
reason  for  this  being  that  gases  of  decomposition  will  be  driven  out  by 
such  pressure,  whereas  the  air  introduced  into  the  air-cells  by  respiration 
cannot  be  expelled  by  any  force  short  of  one  which  causes  absolute  dis- 
integration of  the  tissues.  Hence,  if  the  lung,  or  any  portion  of  it,  still 
floats,  the  flotation  is  due  to  inspired  air,  and  the  conclusion  is  justified 
that  the  infant  breathed,  though  we  cannot  say  that  it  w^as  fully  born  at 
the  time. 

The  sinking  of  the  lung,  and  every  portion  of  it,  on  the  other 
hand,  does  not  justify  the  conclusion  that  the  infant  never  breathed, 
Ijecause  disease  {e.g.  pneumonia)  may  cause  it  to  sink,  and  because  it 
is  known  that  an  infant  may  (in  rare  cases)  live  and  breathe  for 
hours  and  even  days,  and  yet  the  lung  be  absolutely  unexpanded. 
To  sum  up: — 

{a)  The  hydrostatic  test  is  not  a  test  of  live  birth  but  of  respiration, 
which  may  have  occurred  during  birth,  and  have  ceased  before  the  child 
was  in  the  legal  sense  "  born."  Nevertheless,  as  it  generally  requires  at 
least  some  hours,  and,  according  to  some  authorities,  as  much  as  a  day  or 
two  after  birth  for  the  lungs  of  an  infant  to  become  fully  expanded, 
there  is  a  jrresumption  amounting  almost  to  certainty,  that  where  lungs 
are  found  fully  expanded  the  infant  must  have  lived  an  appreciable 
time  after  complete  legal  birth. 

(b)  The  floating  of  lung  may  be  caused  by  putrefactive  gases,  if 
putrefaction  is  present  in  the  lungs.  These  gases  can,  however,  be 
expelled  by  moderate  pressure,  which  will  not  displace  inspired  air  in 
the  air-cells.  The  hydrostatic  test  can  therefore  be  applied  after  the 
putrefactive  gases  have  been  expelled.  Too  much  confidence,  however, 
ouglit  not  to  be  placed  in  the  test  under  these  conditions. 

(c)  On  the  other  hand,  the  lung  of  an  infant  that  has  lived  and 
breathed  for  a  considerable  time  after  birth,  may  yet  sink  owing  to 
disease,  or  owing  to  abnormal  feebleness  of  respiration,  which  may 
leave  a  large  portion,  or  even,  in  rare  cases,  the  whole  of  both  lungs 
unexpanded,  and  undistinguishable  from  foital  lung. 

The  hydrostatic  test  applied  to  the  lungs  may  be  supplemented  by 
BrE8Lau'8  ''second  life  test,"  based  upon  the  fact  that  the  stomach  and 
inleHtijiea  of  children  who  have  never  breathed  sink  in  water ;  whereas, 
in  children  who  have  lived  and  breathed,  the  stomach,  and,  if  they  have 
lived  long  enough,  the  duodenum   also,  will   float,  owing   to   the   air 
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swallowed  during  the  first  gasping  respirations.  This  air  is  found  in 
the  form  of  froth,  mingled  with  the  contents  of  the  stomach.  This  test 
also  appears!  to  prove  respiration  only.  But  if  the  air  has  penetrated 
to  the  intestines,  there  is  a  strong  probability  that  the  child  survived 
its  birth — the  absence  of  putrefaction  and  of  artificial  inflation  being 
assumed. 

The  so-called  "  middle  ear  test "  is  not  to  be  relied  on. 

Stronger  evidence  of  live  birth  may  be  afforded  by  the  condition  of 
the  umbiliccd  cord,  the  desquamation  of  the  skin,  or  the  discovery  of 
food  in  the  stomach.  The  umbilical  cord  may  afford  positive  proof  of 
live  birth,  and  may,  moreover,  supply  indications  of  the  time  that  has 
elapsed  since  birth,  owing  to  the  series  of  changes  which  take  place  in 
its  appearance  while  the  child  is  living.  The  most  trustworthy  of  these 
is  the  ring  of  inflammatory  redness  which  begins  to  form  about  twenty- 
four  hours  after  birth  at  the  junction  of  the  cord  with  the  abdominal 
wall,  and  goes  on  to  suppuration,  ending  in  the  separation  of  the  cord 
by  ulceration  about  the  fourth  and  fifth  day. 

Spontaneous  separation  of  the  cord  never  occurs  in  a  still-born  child. 
The  cord  dries  up  but  does  not  separate  or  exhibit  any  of  the  inflammatory 
changes  just  described. 

III.  The  cause  of  death  of  a  newly-born  infant  is  one  of  the  most 
frequent  as  well  as  most  important  questions  the  medical  jurist  has  to 
answer.  He  must  be  familiar  with  the  many  natural  and  accidental 
causes  of  death  to  which  the  infant  is  exposed  during  birth.  Tho 
following  are  amongst  the  most  frequent  of  these : — 

1.  Compression  of  the  umbilical  cord  before  normal  respiration  is 
established  frequently  results  in  the  death  of  the  child  if  it  is  not 
remedied  at  once.  Death  is  due  to  the  stoppage  of  the  circulation 
through  the  cord,  and  the  consequent  cutting  off  of  the  supply  of 
oxygenated  blood,  resulting  in  sufibcation.  The  post-mortem  appear- 
ances of  the  organs  will  be  those  of  suffocation,  viz.,  distension  of  the 
heart  with  venous  blood,  bloodstained  mucus  and  particles  of  vernix 
caseosa  in  the  air-passages,  the  latter  being  drawn  in  with  the  attempts 
at  respiration  provoked  by  the  venous  condition  of  the  blood. 

Suffocation  or  strangidation  may  occur  from  the  cord  getting  round 
the  child's  neck — a  position  of  the  cord  which  is  found  in  about  one  in 
four  deliveries.  It  may  leave  a  groove  or  mark  suspiciously  suggestive 
of  strangulation  with  a  string,  but  the  skin  of  the  neck  is  not  abraded 
as  it  most  probably  would  be  by  a  string. 

3.  In  a  very  protracted  lahour  the  child  may  die  from  exhaustion, 
or  from  pressure  of  the  uterus  or  maternal  passages.  The  child  may 
even  exhibit  injuries  suggestive  of  violence  from  the  powerful  character 
of  the  uterine  contractions. 

4.  Haemorrhage  from  the  cord  may  occasionally  be  fatal,  especially  if 
it  has  been  cut  with  a  sharp  instrument  and  imperfectly  ligatured. 
The  face,  in  this  case,  will  be  pallid  and  waxy  looking,  and  the  organs 
bloodless. 

5.  Fractures  of  the  cranial  bones  during  birth  are  very  rare,  but  are 
occasionally  caused  by  the  use  of  instruments,  or  by  some  abnormal 
obstruction  to  delivery.  They  are  most  often  found  in  the  parietal 
bones — never  in  the  occipital — and  are  mere  fissures.  When  due  to 
intentional  injury  the  fracture  is  generally  depressed,  and  is  accompanied 
with  obvious  injuries  to  the  scalp.  But  fractures  having  these  characters 
may  also  be  caused  accidentally  by  the  mother  being  suddenly  delivered 
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while  in  the  standing  position,  and  the  child's  head  coming  in  contact 
with  the  hard  ground  as  it  falls  head  downwards. 

6.  The  child  may  be  accidentally  asphyxiated  owing  to  the  mother 
being  suddenly  and  unexpectedly  delivered  while  on  the  seat  of  a 
water-closet,  etc.,  the  child  being  precipitated  head  down  into  the  pan, 
where,  if  it  is  allowed  to  remain,  it  is  quickly  drowned  or  suflbcated. 
This  is  one  of  the  commonest  explanations  given  by  the  mother,  with 
the  addition  that  she  fainted  away  before  she  could  place  the  child  in 
safety.  In  the  vast  majority  of  such  cases  the  story  is  a  pure  fabrica- 
tion, but  there  is  no  doubt  that  such  rapid  delivery  has  taken  place, 
and  has  been  followed  by  immediate  unconsciousness.  A  remarkable 
instance  of  this  is  quoted  by  Mann  (Forensic  Med.,  p.  151),  where  the 
child  would  certainly  have  been  lost  but  for  the  timely  assistance  of  a 
nurse.  Moreover,  it  should  not  be  forgotten  that  a  married  woman 
with  no  reason  to  desire  to  get  rid  of  her  child  is  sometimes  so  absolutely 
indifferent  to  its  fate  at  the  time  of  its  birth,  that  if  it  depended  on  her 
alone  the  child  might  die ;  and  yet  no  one  would  attribute  a  criminal 
motive  to  such  neglect. 

7.  A  child  that  is  immature  or  badly  nourished  in  utero  may  die 
from  very  slight  causes  which  would  not  affect  an  ordinarily  robust 
child. 

The  most  important  forms  of  infanticide  will  now  be  considered. 
Asphyxia  in  some  of  its  forms  —  suffocation,  immersion  in  privies, 
strangulation,  or  drowning — accounts  for  by  far  the  largest  number, 
no  less  than  four-fifths  of  the  cases  investigated  by  Tardieu. 

Suffocation  is  the  commonest  of  all.  A  very  slight  obstruction  to 
the  free  access  of  air  may  suffice  to  suffocate  a  very  young  child,  and 
leave  no  mark  of  violence  to  distinguish  it  from  accidental  suffocation, 
which  may  very  easily  take  place  when  a  woman  is  confined  alone. 
The  criminal  character  of  the  act  is  generally  made  evident  by  the  use 
of  excessive  violence.     For  post-mortem  appearances,  see  supra,  p.  147. 

Strangulation  and  throttling  generally  leave  marks  of  the  ligature  or 
fingers  of  the  murderer  on  the  infant's  neck,  or  the  cartilages  of  the 
larynx  will  be  found  broken,  and  the  deep  tissues  infiltrated  with  blood. 
Accidental  strangulation  by  the  umbilical  cord  may  occur  as  we  have 
seen,  and  is  generally  distinguishable. 

Drowning  may  be  an  accidental  cause  of  death  in  the  way  we  have 
seen  above.  It  is  not  a  common  mode  of  committing  infanticide ;  but, 
it  is  common  enough  to  find  a  child  that  has  been  killed,  or  has  died, 
thrown  into  a  pond,  etc.,  to  get  rid  of  it.  If  the  child  has  breathed 
freely  and  was  alive  when  immersed,  it  will  show  the  usual  signs  of 
death  from  drowning  (supra,  p.  148). 

Death  may  be  caused  by  wounds  and  injuries.  The  existence  of 
these  will  give  rise  to  the  same  class  of  questions,  to  be  answered  by 
the  same  class  of  considerations,  as  in  the  case  of  adult  bodies.  Minute 
punctures  penetrating  vital  organs — the  brain,  spinal  cord,  heart,  [and 
through  the  umbilical  scar] — have  frequently  been  found,  and  should  be 
Hearched  for. 

The  fact  of  live  birth  may  require  to  be  proved  in  connection  with 
a  question  of  inheuitance  of  property.  Generally,  direct  testimony 
as  to  the  occurrence  or  non-occurrence  of  some  obvious  sign  of  life 
after  birth  is  available.  Any  sign  of  life,  however  evanescent,  the  least 
inuHcular  movement,  or  pulsation  of  the  heart,  or  the  feeblest  cry- 
provided  it  was  observed  after  the  child's  complete  expulsion — satisfies 
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the  English  law.  In  Scotland,  it  must  be  proved  to  have  breathed  after 
birth.  [See  1  Dyer,  2bb  (note);  73  E.  E.  55,  where  the  law  of  Scotland 
on  the  subject  is  reviewed.] 

A  husband's  right  to  his  wife's  estate  as  tenant  hy  the  curtesy  of 
ETigland  (see  Curtesy)  depends  on  his  having  issue  by  her  born  alive, 
and  born  while  the  mother  was  living,  and  born  capable  of  inheriting, 
i.e.  not  a  "  monster."  There  is  no  precise  definition  of  a  monster,  other 
than  Lord  Coke's — "  a  being  which  hath  not  the  shape  of  mankind  " 
[Co.  Litt.  29&].  It  is  for  the  jury  to  say,  after  hearing  the  description 
of  the  being,  whether  it  is  or  is  not  a  monster. 

It  appears  that  the  delivery  of  a  living  child  by  Csesarean  section 
after  the  mother's  death  does  not  entitle  the  husband  to  his  tenancy  by 
curtesy,  because  at  the  moment  of  the  mother's  death  the  marriage  was 
dissolved  and  the  estate  passed  to  her  heir-at-law,  [but  if  the  child 
be  delivered  by  Cesarean  section  before  the  mother's  death  it  is  sufficient 
to  constitute  a  tenancy  by  the  curtesy].  Yet  the  child  so  born  is 
legitimate,  and  if  it  survive,  can  inherit.  [See  on  this  point  Taylor, 
1905  ed.,  vol.  ii.  p.  193.] 

The  subject  of  impotence  and  sterility  arises  in  connection  with 
legitimacy,  divorce,  and  criminal  assaults.  Impotence  is  incapacity 
for  sexual  intercourse ;  sterility  is  incapacity  for  procreation  of 
children.  Both  sexes  may  suffer  from  either  incapacity.  A  man  may 
be  sterile  either  through  impotence,  or  through  absence  of  the  impreg- 
nating elements  in  the  semen.  A  woman  may  be  sterile  through 
impotence  (absence  or  malformation  of  the  external  organs),  or  through 
absence  or  defective  condition  of  uterus,  ovaries,  etc. 

In  the  Male. — Up  to  the  fifteenth  or  sixteenth  year  there  is  normally 
ao  procreative  capacity.  The  old  age  limit,  if  it  exists,  is  not  known, 
but  men  of  eighty  may  be  both  potent  and  fertile,  though  less  so  than 
younger  men.  The  various  malformations  and  injuries  of  the  sexual 
rgans  may  cause  incapacity  according  to  their  character,  i.e.  sterility 
;  I  they  prevent  secretion  of  normal  spermatic  fluid,  and  impotence 
if  they  prevent  its  conveyance  to  the  vagina.  Thus  non-descent  of 
testicles  does  not  prevent  either  of  these  processes;  but  complete  loss 
of  both  testicles  would  interfere  with  the  first  process  though  not  with 
the  second ;  and  so  a  eunuch  is  sterile  but  not  impotent.  It  is  to  be 
remembered  that  impregnation  may  take  place  from  the  deposition 
'f  semen  on  the  vulva  without  its  projection  into  the  vagina. 

In  the  Female. — Puberty  is  reached  normally  at  fourteen  or  fifteen 
ears  of  age,  and  its  arrival  is  marked  by  the  commencement  of 
nienstruation.  Exceptionally,  menstruation  occurs  much  earlier.  In 
fact,  mere  age  is  not  sufficient  to  decide  the  question  of  sexual  capacity 
in  either  male  or  female,  and  especially  in  the  female.  The  degree 
of  development  of  the  external  organs,  and  of  the  changes  in  voice  and 
ppearance  are  more  trustworthy. 

The  superior  age  limit  is  fairly  definite  in  women  [see  Taylor,  ibid. 
pp.  16,  17].  The  menopause  usually  indicates  the  end  of  procreative 
])ower,  and  it  occurs  pretty  constantly  at  about  forty-five  years  of  age, 
though  it  may  occur  several  years  earlier  or  later,  often  as  late  as  fifty. 
Children  are  rarely  born  after  forty-five,  but  this  rule  is  not  invariable. 
The  various  deformities  and  abnormalities  known  to  gynaecologists  may 
be  causes  of  impotence  or  sterility  in  the  female. 

Proof  of  either  impotence  or  sterility  in  an  alleged  father  or  mother 
would  disprove  the  allegation  of  parentage,  and  the  English  law  would 
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give  effect  to  all  the  consequences.  Impotence  but  not  sterility,  on 
either  side,  is  a  ground  for  a  decree  of  nullity  of  marriage ;  but  it  must 
be  shown  that  it  existed  at  the  time  of  the  marriage,  and  was  not  known 
to  the  other  party ;  and  is  incurable. 

Legitimacy. — A  child  born  in  wedlock  is  presumed  to  be  legitimate, 
but  this  presumption  may  be  rebutted  by  evidence  of  the  impossibility 
of  the  husband  being  the  father.  [See  as  to  the  question  of  non-access 
by  the  husband  (Anon  v.  Anon,  1856,  22  Beav.  481 ;  52  E.  R.  1194;  23 
Beav.  273  ;  53  E.  R.  106 ;  Banbury  Peerage  Case,  1811, 1  Sim.  &  St.  153  ; 
57  E.  R.  62;  24  R.  R.  159;  Poulett  Peerage  Case,  [1903]  A.  C.  395) 
where  the  husband's  evidence  that  he  had  not  had  any  sexual  intercourse 
with  his  wife  before  marriage  was  admitted.  See  also  Harris  Nicholas's 
Adulterine  Bastardy,  1836,  which  is  a  report  of  the  Banbury  Case,  and 
of  all  other  cases  bearing  upon  the  subject.]  Thus  it  may  be  proved  by 
medical  evidence  that  the  husband  is  impotent  (incapable  of  intercourse) 
or  sterile  (incapable  of  procreation).  Or  it  may  be  shown  that  the 
husband  had  not  access  to  his  wife  during  the  period  which  would 
be  consistent  with  the  date  of  the  child's  birth.  The  plea  of  non- 
access  brings  up  the  question  of  the  normal  duration  of  yregnancy,  or, 
rather,  of  the  normal  interval  from  coitus  to  birth  [see  Taylor,  vol.  ii. 
p.  60].  This  is  a  variable  interval,  recorded  cases  showing  that  labour 
has  come  on  as  early  as  260  days  after  a  single  coitus,  and  has  been 
delayed  as  long  as  293  days  (Luff,  ii.  231).  The  average  is  given  as  275 
days  by  Matthews  Duncan.  It  is  made  up  of  two  unknown  and  variable 
intervals,  namely,  the  interval  between  coitus  and  impregnation  of  the 
ovum,  and  the  interval  between  impregnation  and  birth.  It  is  not 
known  at  what  time  union  of  the  spermatozoon  with  the  ovum  takes 
place,  and  therefore  the  exact  date  of  actual  impregnation  cannot  be 
fixed.  The  probable  date  of  labour  is  usually  calculated  from  the  date 
of  the  cessation  of  the  last  menstrual  period.  This  is  the  best  starting- 
point,  but  it  is  untrustworthy,  because  impregnation  may  take  place 
while  menstruation  is  in  abeyance  temporarily  from  some  other  cause, 
or  menstruation  may  continue  after  impregnation  for  one  or  two  periods. 
Even  when  these  sources  of  wide  error  are  eliminated,  this  interval 
is  not  constant.  Duncan  gives  the  average  as  278  days.  But  it  must 
be  remembered  that  this  is  simply  an  average,  and  that  in  any  particular 
instance  it  may  vary  by  several  weeks  on  either  side.  In  France  and 
Italy  the  law  does  not  admit  the  possibility  of  gestation  lasting  more 
than  300  days.  In  Germany  it  is  fixed  at  302.  In  England  and 
America  no  limit  is  fixed,  and  each  case  has  to  be  determined  by  the 
evidence  of  experts  called  for  the  purpose. 

Numerous  cases  have  been  recorded  by  medical  men  of  gestation 
reckoned  from  the  last  day  of  menstruation  lasting  over  300  days.  But, 
depending  as  they  must  upon  the  statements  of  the  women  themselves, 
they  can  hardly  be  accepted  as  scientific  truths. 

An  abnormally  short,  as  well  as  abnormally  long  alleged  gestation, 
may  throw  doubts  on  the  supposed  parentage.  In  such  cases  the  degree 
of  maturity  reached  by  the  child  may  be  the  decisive  factor.  This  can 
\xi  estimated  in  the  case  of  a  dead  body  with  considerable  confidence 
witliin  a  few  weeks  by  reference  to  well-known  developmental  signs 
given  in  medical  treatises.  In  the  living  child  the  signs  may  not  allow 
of  80  close  an  estimate.  Tlie  earliest  period  at  which  a  child  is  viable — 
that  IB,  capable  of  continued  independent  existence — may  be  taken  to 
be  180  days,  and  very  few  are,  in  fact,  viable  at  this  early  period.     In 
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France,  Italy,  and  Germany  a  husband  may  repudiate  his  wife's  child 
born  within  180  days  of  marriage,  if  he  can  prove  non-intercourse  before 
marriage.     In  England  and  America  no  limit  is  fixed  by  law. 

Kape  and  Other  Sexual  Offences. — The  legal  aspects  of  the  crime 

of  rape  are  dealt  with  in  the  special  article  under  that  title  (see  Rape). 

Here  all  that  we  require  is  a  clear  understanding  of  the  nature  of  the 

crime.     Rape  is  defined  as  "  the  carnal  knowledge  of  a  woman  hy  force 

:id  against  her  will"  [Offences  Against  the  Person  Act,  1861,  s.  24]. 

Below  the  age  of  thirteen  the  consent  of  the  girl  makes  no  differ- 

uce;  intercourse  with  her  under  any  circumstances  is  felony  in  the 

male  [Criminal  Law  Amendment  Act,  1885,  s.  4]. 

[Women  and  girls  are  also  protected  by  the  Criminal  Law  Amend- 
ment Act,  1885,  48  &  49  Vict.  c.  69.  The  following  points  are  of 
interest  in  this  article.  (1)  Any  person  who  applies,  administers  to, 
or  causes  to  be  taken  by  any  woman  or  girl  any  drug,  matter,  or 
thing  with  intent  to  stupefy  or  overpower  so  as  thereby  to  enable 
any  person  to  have  unlawful  carnal  connection  with  such  woman  or 
girl  is  guilty  of  misdemeanor  {ibid.,  s.  3  (3)).  (2)  It  is  an  offence  for 
any  person  to  know  carnally  or  to  attempt  to  know  carnally  any  girl 
above  thirteen  and  under  sixteen  years  of  age  (ibid.,  s.  5  (1)).  It  is 
sufficient  defence  to  this  charge  if  a  prisoner  can  show  he  had  reason- 
able grounds  for  believing  the  girl  was  over  sixteen  years  of  age. 
(3)  Where  a  man  knows  that  any  female  idiot  or  imbecile  woman 
or  girl  is  so  afflicted  it  is  an  offence  for  him  to  have  carnal  connec- 
tion with  such  person  (ibid.,  s.  2  (5)).  It  has  been  held  that  the  woman 
must  be  incapable  of  resisting  persuasion  of  exercising  an  act  of  her  own 
will,  or  of  giving  or  withholding  her  consent  (Justice  of  the  Peace  News- 
paper, vol.  Ixx.  p.  545,  per  Kennedy,  J.,  Bodmin  Assizes ;  see  also  Taylor, 
vol.  i.  p.  189  et  seq. ;  vol.  ii.,  p.  115  et  seq.).] 

It  is  now  settled  law  that  carnal  knowledge  is  accomplished  by 
mere  penetration  to  any  degree,  however  slight,  with  or  without  emission 
[see  Taylor,  vol.  ii.,  p.  112  et  seq.,  and  the  cases  there  cited].     The  mere 
introduction  of  the  penis  within  the  vulva,  without  vaginal  penetration 
r  rupture  of  the  hymen,  suffices  to  constitute  the  crime.    Corroboration 
i'  the  complainant's  story  in  some  material  particular  is  required,  and 
i.s  generally  based  on  the  medical  testimony  as  to  the  appearances  of  the 
ienital  organs  of  the  complainant  [though  care  should  always  be  taken 
V  a  medical  man  to  ascertain,  if  possible,  whether  there  is  any  habit  of 
'If-abuse  in  the  woman,  as  appearances  brought  on  by  such  a  habit 
imetimes  simulate  what  might  follow  from  carnal  knowledge]. 
The  duty  of  the  medical  man  called  to  a  case  of  alleged  rape  [or 
carnal  knowledge,  or  indecent  assault]  is,  therefore,  to  ascertain  by  care- 
ful examination  of  the  complainant's  genital  organs  (with  her  consent, 
of  course)  what  their  condition  is,  and  to  note  the  presence  or  absence 
of  indications  of  intercourse  or  attempted  intercourse  with  or  without 
iolence.    He  must  remember  that  false  accusations  are  terribly  common, 
iiid  must  on  no  account  accept  any  statements  of  the  complainant  or 
her  friends  without  verifying  them  by  his  own  observation.     He  should 
attend  at  once  when  called,  so  as  to  minimise,  as  far  as  possible,  the 
facilities  for  fraudulent  preparations;   note  whether  the  complainant 
walks  easily  or  as  if  in  pain  (an  unconscious  indication  of  the  severity 
or  otherwise  of  injuries) ;  and  obtain  her  consent  (or  that  of  her  parents, 
if  she  is  very  young)  to  an  immediate  examination.     This  must  be 
thorougli,  and  in  the  best  light  obtainable,  the  woman  lying  on  her 
vol.  IX.  11 
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back  on  a  couch  or  bed,  with  thighs  widely  separated  so  that  the 
liyinen  can  be  fully  examined.  Sometimes  the  separation  of  the  thighs 
is  so  painful  that  anaesthesia  may  be  necessary.  Specimens  of  the 
mucus  between  the  folds  of  the  vulva  and  from  the  vagina  should 
l>e  removed  and  examined  microscopically  for  spermatozoa.  Any 
stiffened  masses  of  pubic  hair,  and  any  stains  of  blood  or  semen  on 
clothes  should  be  cut  out  and  preserved  for  the  same  purpose.  The 
existence  of  any  discharge,  and  its  character  if  possible,  should  be  deter- 
mined. The  thighs  (especially  on  the  inside),  arms,  and  indeed  the 
whole  body,  should  be  examined  for  bruises  or  marks  of  violence. 

By  far  the  largest  number  of  rapes  are  perpetrated  on  children 
UNDER  TWELVE  years  of  age,  many  of  them  being  much  under  that 
age.  There  are  obvious  explanations  of  this,  but  one  of  the  most 
pernicious  and  revolting  is  the  superstitious  belief,  still  largely  pre- 
valent, that  intercourse  with  a  virgin  is  a  cure  for  venereal  disease. 
In  such  very  young  children  there  must  always  be  injury  to  the 
external  organs  if  penetration  has  been  effected  or  vigorously  attempted ; 
but  the  hymen  is  not  generally  ruptured,  as  it  is  too  deeply  situated  in 
the  narrow  vaginal  passage.  If  a  young  child  is  seen  within  a  day  or 
two  of  the  rape,  the  vulva  will  probably  be  swollen,  inflamed,  and  more 
or  less  lacerated.  A  day  or  two  later  the  mucous  membrane  of  the 
vagina  will  be  inflamed,  and  a  scanty  yellow  discharge  oozing  from  it. 
The  character  of  the  discharge  may  be  a  question  of  vital  import- 
ance. It  may  be  due  to  simple  vaginitis,  the  result  of  violence,  or  to 
(fonorrhoea,  the  result  of  intercourse,  or  to  infantile  leucorrhcea.  The 
latter,  which  is  not  uncommon  amongst  sickly  children,  is  often  mis- 
taken by  mothers  for  one  of  the  former,  and  believed  by  them  to 
point  to  impure  intercourse,  perhaps  suggesting  a  charge  against  an 
innocent  person.  It  is  more  copious  than  that  from  simple  vaginitis, 
and  is  not  associated  with  signs  of  injury.  A  true  gonorrhoeal  discharge 
does  not  appear  before  the  fourth  to  the  eighth  day  from  infection,  is 
more  profuse  than  that  of  leucorrhcea,  and  lasts  longer.  At  present 
bacteriology  cannot  be  relied  on  for  diagnosis.  But  gonorrhoea  and 
syphilis  may  be,  and  occasionally  are,  communicated  by  towels, 
sponges,  etc.,  which  have  been  used  by  infected  persons.  Bruises 
and  injuries  to  the  body  are  seldom  found  on  very  young  children, 
because  there  is  little  or  no  resistance  to  be  overcome.  Death  may 
possibly  occur  from  shock  or  haemorrhage. 

In  the  case  of  girls  and  young  women  above  the  age  of  puberty,  and 
presumably  virgins,  too  much  stress  must  not  be  laid  on  the  presence 
or  absence  of  the  hymen  as  evidence  for  or  against  virginity;  and, 
of  course,  it  is  no  evidence  at  all  for  or  against  the  crime  of  rape.  It 
is  true  that  the  membrane  is  present  in  some  form  in,  almost  every 
virgin,  and  is  absent,  or  at  least  obviously  ruptured  and  partly  gone  in 
almost  every  woman  who  has  had  intercourse.  But  there  are  plenty  o^ 
well-established  exceptions  to  both  rules.  Accident,  disease,  self-abust 
or  operation  may  account  for  its  absence ;  and,  on  the  other  hand,  it  has 
been  frecjuently  found  intact  in  prostitutes  after  years  of  intercourse, 
and  has  been  known  to  survive  abortion. 

In  RAPE  OF  ADULTS,  especially  if  they  were  not  virgins,  there  will 
generally  be  less  injury  to  the  genital  organs  and  more  marks  of  resist- 
ance on  the  body.  It  is  generally  considered  extremely  doubtful  if  an 
average  man  could  commit  rape  on  an  average  woman  if  she  made  a 
determined  resistance.     But  a  woman  may  be  disabled  more  or  less  by 
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intoxication  or  dr^igging,  or  by  insensibility  from  syncope  or  coma  {e.g.  post- 
epileptic), or  she  may  be  powerless  from  fright  or  exhaustion,  or  may  be 
coerced  by  threats  or  b}^  hypiotic  suggestion.  It  is  just  possible  that  the 
crime  may  be  committed  during  natural  sleep. 

Drugging  with  alcohol  or  narcotics  is  probably  commoner  than  is 
suspected ;  but  it  should  be  remembered  that  anaesthesia  and  narcotism 
cannot  be  induced  instantaneously,  as  women  sometimes  allege;  and 
unless  a  woman  was  asleep,  she  could  not  be  antiesthetised  without  her 
knowing  it,  and  hardly  without  her  consenting  to  it,  unless  overpowered 
by  two  or  three  persons.  It  is  possible  to  chloroform  persons  during 
sleep,  but  the  attempt  usually  wakes  them. 

The  unfounded  charges  too  frequently  made  against  medical  men 
and  dentists  of  criminally  assaulting  anaesthetised  patients  are  no  doubt 
in  some  cases  made  hond  fide,  and  the  explanation  is  that  partial  anaes- 
thesia does  in  some  persons  arouse  sexual  desire,  and  the  delusions  which 
so  commonly  occur  in  the  early  stages  of  anaesthesia  are  likely  to  take 
an  erotic  type  in  such  persons,  while  the  restraint  of  struggling,  generally 
necessary  in  the  same  stages,  may  be  mistaken  by  the  patient  for  an 
assault.  A  charge  made  under  such  circumstances  should  not  be  credited 
without  convincing  corroboration,  the  only  satisfactory  form  of  which  is 
that  derived  from  an  immediate  examination  of  the  person  of  the  com- 
plainant. But  the  risk  of  having  the  charge  made  can  only  be  avoided 
by  making  an  invariable  rule  never  to  give  an  anaesthetic  to  a  woman 
without  the  presence  of  a  third  party. 

The  allegation  of  the  woman  that  she  was  hypnotised  must  be 
received  with  great  scepticism  in  the  absence  of  resistance  at  the 
moment  of  perpetration  of  the  crime.  As  to  violation  during  sleep, 
it  is  undoubtedly  possible  to  commit  rape  as  the  law  defines  it,  because 
mere  introduction  of  the  penis  within  the  vulva  is  not  necessarily 
painful.  It  is  said  that  full  penetration  with  emission  may  fail  to 
-awaken  a  woman  accustomed  to  intercourse,  but  in  a  virgin  this  would 
certainly  be  impossible. 

Pregnancy,  it  was  once  believed,  could  not  follow  rape.  This  is  now 
known  to  be  not  true ;  [indeed  it  is  possible  for  a  woman  to  conceive  as 
the  result  of  an  attempted  rape,  since  though  the  penis  may  not  penetrate, 
the  semen  may  be  thrown  on  to  the  vulva,  and  so  be  forwarded  on  until 
impregnation  occurs]. 

Seminal  Stains. — Spermatozoa  may  be  obtained  from  stains  on  cloth- 
ing, etc.,  by  moistening  the  fabric  in  water  and  dabbing  it  gently  on  a 
microscope  slide,  or  the  spermatozoa  may  be  stained  and  dried.  They 
have  been  obtained  and  recognised  from  stains  several  years  old. 

Unnatural  Sexual  Offences.— There  are  no  constant  characteristic 
indications  of  such  acts,  and  medical  evidence  cannot  help  much  in 
establishing  or  refuting  charges  relating  to  them. 

VI.  Coloured  Stains. 

Blood-Stains. — To  determine  whether  a  stain  on  the  clothes  of  an 
Accused  person,  or  on  a  weapon  found  in  his  possession,  is  or  is  not  blood, 
may  be  of  the  utmost  importance  as  a  link  in  the  evidence.  The  expert 
has  generally  to  answer  the  question  under  difficult  circumstances,  owinc^ 
to  the  age  of  the  stain,  or  the  minuteness  of  the  quantity  of  the  staininS 
matter.  ° 

A  recent  blood-staiu  is  bright  red,  but  in  a  variable  time  (from 


164  MEDICAL  JURISPEUDENCE 

a  few  hours  to  several  days)  it  changes  to  reddish  brown,  the  change 
occurring  quickest  in  the  impure  air  of  manufacturing  towns.  After 
a  week  or  so  it  is  impossible  to  tell  the  age  of  a  blood-stain. 

Modern  science  has  supplied  us  with  three  separate  methods  of 
examining  blood-stains— by  the  microscope,  by  the  spectroscope,  and  by 

chemical  tests.  i     ^     ,       .  ,  ,1 

Tlie  bloodstained  fabric,  if  examined  while  fresh  with  a  lens,  will 
be  found  to  have  minute  clots  of  coagulated  blood  entangled  in  its  fibres. 
If  the  stain  is  not  recent,  the  fabric  will  simply  look  as  if  it  had  been 
dyed.  For  microscopic  examination  of  a  recent  stain,  cut  out  a  small 
piece  of  the  stained  fabric  and  place  it  in  a  test-tube  with  a  few  drops 
of  cold  distilled  water,  or  glycerine  and  water  (1  in  10).  The  colouring 
matter  will  be  dissolved ;  and  if  a  drop  of  the  solution  be  squeezed  out 
of  the  fabric  on  to  the  slide  of  a  microscope,  red  corpuscles  will  be  seen 
more  or  less  disintegrated. 

If  the  fabric  cannot  be  cut,  it  may  be  scraped,  and  the  scrapings 
treated  as  above. 

The  distinction  of  human  blood  from  that  of  other  mammals  (except 
the  camel)  is  practically  impossible.  But  the  oval  shape  and  nucleus 
of  birds',  fishes',  and  reptiles'  blood  corpuscles  enable  human  blood  to  be 
distinguished  from  theirs. 

The  microscopic  method  is  not  available  if  the  stain  is  old.     The 
SPECTKOSCOPIC  method  is  best  in  that  case,  as  it  has  given  trustworthy 
results  after  forty  or  fifty,  or  even  perhaps  a  hundred,  years.     To  apply 
it,  a  solution  of  the  staining  matter  is  prepared  by  soaking  the  stained 
material  in  a  saturated  solution  of  borax  in  cold  water,  to  which  a  few 
drops  of  liquor  ammonia  may  be  added.     The  solution,  after  filtration, 
is  placed  in  a  small  test-tube,  or  Sorby's  cell,  and  examined  with  the 
spectroscope  or  micro-spectroscope.    If  there  is  haemoglobin  or  its  deriva-   j 
tives  in  solution,  the  spectra  are  so  characteristic  that  the  presence  of  | 
blood  may  be  considered  conclusively  established.     No  other  known    | 
substance  gives  the  spectroscopic  reactions  of  oxyhaemoglobin,  reduced   | 
haemoglobin,  and  reduced  hsematin.  ! 

For  details  of  this  method  of  examination,  see  Dixon  Mann,  p.  66,  or  j 
Luff,  vol.  ii.  p.  9.  .        .  .  ! 

Chemical   tests. — 1.   The  guaiacum  test   consists   in  adding  to  a  j 
watery  solution  of  the  stain  a  few  drops  of  tincture  of  guaiacum,  and 
then  a  drop  or  two  of  ozonic  ether.     If  blood  is  present,  a  blue-green   j 
colour  is  developed.     This  test  is  not  conclusive  of  the  presence  of  bloody  | 
as  a  few  other  substances  may  give  the  same  colour  reaction. 

2.  The  best  of  all  chemical  tests  is  that  for  producing  h^emin  crystals. 
For  details  the  reader  is  referred  to  works  on  physiology,  or  to  Dixon   . 
Mann's  Foi-ensic  Medicine,  p.  70. 

It  is  well  to  remember  that  a  solution  of  blood  is  coagulated  by 
boiling,  and  the  red  colour  is  changed  to  a  muddy  brown.  A  very  thin 
film  of  blood  on  a  knife-blade  looks  yellow,  not  red.  The  stain  on  a 
knife-blade  produced  by  the  juice  of  apples,  oranges,  etc.,  has  been 
mistaken  for  blood. 

VI I.  Insanity. 

The  subject  of  insanity  comes  under  the  consideration  of  the  medical 
jurists  chiefly  in  relation  to  civil  capacity,  criminal  responsibility,  and  tb< 
eertification  of  lunatics  for  purposes  of  restraint. 
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The  law  applicable  to  these  matters  is  dealt  with  in  previous  articles 
(see  art.  Lunacy  for  civil  capacity  and  criminal  responsibility,  and  art. 
Asylums  for  certification). 

For  the  medical  jurist  the  subject  includes  the  whole  range  of 
pathological  phenomena  associated  with  mental  and  moral  derangement 
considered  as  a  disease. 

He  must  be  prepared  to  find  his  views  sometimes  in  sharp  conflict 
WITH  THE  RULES  OF  LAW.  Nor  is  this  Conflict  to  be  wondered  at  when 
it  is  remembered  that  the  lawyer,  as  Sir  James  Stephen  reminds  us, 
is  thinking  of  conduct  of  a  certain  character,  while  the  physician  is 
thinking  of  a  diseased  condition  which  forms  an  essential  factor  in  the 
production  of  such  conduct.  Doctors  think  that  the  lawyer  falls  into 
the  error  of  testing  responsibility  by  a  false  standard — one  derived  from 
observation  only  of  the  sane,  and  taking  little  account  of  the  complex 
and  subtle  phenomena  of  mental  disease  which  only  an  expert  can  be 
familiar  with. 

The  lawyer,  on  the  other  hand,  sees  the  danger  to  the  community 
of  interfering  with  the  deterrent  effects  of  legal  penalties  if  he  grants 
the  doctor's  claim  of  irresponsibility  for  the  person  whose  self-control 
is  defective. 

The  TESTS  of  irresponsibility  on  the  ground  of  insanity  adopted  by 
the  English  Courts  are  set  forth  in  the  article  Lunacy,  Vol.  VIII. 
p.  449. 

These  tests  have  never  been  acquiesced  in  by  the  medical  profession, 
and  have  been  boldly  attacked  over  and  over  again  by  leading  psycho- 
pathists,  who  contend  that  there  is  no  fixed  standard  of  sanity,  and 
therefore  there  should  not  be  a  fixed  test  of  responsibility  by  which 
every  case  is  to  be  decided,  inasmuch  as  there  are  infinite  varieties 
in  the  forms  and  degrees  of  mental  derangement,  and  the  question 
of  responsibility  depends  upon  an  impartial  weighing  of  every  one  of 
the  factors  in  each  case.  They  say,  also,  that  mere  knowledge  of  the 
nature  and  quality  of  an  act,  and  that  it  is  a  wrong  act,  is  not  in  itself 
iifficient  to  establish  the  moral  (and  as  a  consequence  the  legal)  respon- 
ibility  of  the  actor;  because  he  may  be  absolutely  powerless,  through 
iisordered  feeling,  to  refrain  from  an  act  which  he  absolutely  condemns 
tnd  fully  understands.  In  other  words,  the  element  of  self-control 
'  omes  in  as  well  as  the  element  of  understanding,  and  self-control  may 
be  overpowered  by  disordered  feeling  over  which  reason  has  no  influence. 
'I'he  right  question  for  consideration,  as  Dr.  Maudsley  puts  it  {Brit. 
Mexl.  Journ.,  Sept.  28,  1895,  p.  771),  is  "the  disabling  effect  of  the 
]  (articular  mental  disorder  in  the  particular  circumstances — a  question 
tt)  be  decided  by  full,  impartial,  and  competent  consideration  of  all  the 
;icts  of  the  case ;  by  a  consideration,  that  is,  fitly  instructed  to  appreciate 
iheir  nature  and  bearing;  not,  as  now,  by  incompetent  consideration 
expressly  misinstructed  .  .  ."  (alluding  to  the  present  procedure,  under 
which  "  the  Court  makes  no  provision  to  obtain  impartial  scientific 
evidence,  but  requires  or  allows  the  parties  in  the  case  to  ransack  the 
medical  liighways  and  by-ways  in  order  to  obtain  contradictory  evidence 
with  which  to  confound  a  jury  ignorant  of  its  meaning  ").  "  On  the  other 
hand,  medical  men  should  discard  the  notion  of  insanity  in  the  abstract, 
•ind  leave  off  talking  of  it  as  if  it  were  something  definite  and  constant, 
which  annulled  all  responsibility.  To  place  before  the  Court  as  plainly 
as  possible  all  the  facts  of  the  particular  form  of  mental  derangement 
in  the  case;  to  explain  what  they  mean  according  to  the  best  scientific 
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information,  and  how  far  they  affect  the  mind,  and  leave  the  Court  to 
judge— that  is  the  proper  medical  function." 

Illusions,  Hallucinations,  and  Delusions. — An  illusion  is  a  false 
perception  of  an  external  impulse :  an  erroneous  sensory  image  arising 
out  of  an  actual  sensory  impression. 

A  hallucination  ia  a  perception  without  an  external  impulse :  a 
sensory  image  in  the  absence  of  a  sensory  impression.  It  is  entirely 
subjective,  and  is  independent  of  things  external,  whereas  an  illusion 
depends  on  external  tilings  which  are  capable  of  affecting  the  senses. 
Thus  if  a  person  hears  voices  when  all  around  is  silence,  it  would  be  u 
hallucination ;  but  if  the  barking  of  a  dog  sounds  to  him  as  articulate 
human  speech,  it  would  be  an  illusion.  We  speak  of  an  illusion  of  the 
senses :  a  hallucination  of  the  mind.  There  may  be  auditory,  gustatory, 
olfactory,  visual,  or  tactual  illusions  and  hallucinations. 

An  illusion  or  hallucination  may  possess  a  perfectly  sane  person  so 
long  as  the  reasoning  power  is  not  brought  to  bear  upon  it  and  examine 
it.  If  it  is  adopted  by  the  reasoning  power  and  accepted  as  a  reality, 
it  becomes  a  delusion,  and  may  indicate  a  disordered  mind.  Delusions 
are  not  all  founded  on  illusions  and  hallucinations — any  faulty  belief, 
out  of  which  the  subject  cannot  be  reasoned  by  adequate  methods  for 
the  time  being,  may  be  called  a  delusion,  but  not  necessarily  an  insane 
delusion.  The  history  of  religion  and  science  supplies  innumerable 
instances  of  delusions  of  this  sort  on  abstract  questions.  The  illusions 
of  the  insane  are  almost  always  about  something  personal  to  themselves. 

A  lucid  interval  is  the  legal  term  for  a  temporary  intermission  or 
cessation  of  mental  derangement  (see  art.  Lunacy,  sup.  p.  444).  In  most 
cases  of  intermission  between  recurrent  attacks  the  patient  is  not  entirely 
free  from  a  tinge  of  insanity,  which,  however,  may  not  be  such  as  to 
interfere  with  his  capacity  for  managing  his  affairs,  or  his  responsibility 
for  crimes.  A  lucid  interval  may  begin  or  end  very  abruptly,  and  may 
last  any  time  from  a  few  minutes  up  to  years,  and  may  recur  many 
times.  The  recurrent  attack  commences  in  a  sudden  outbreak  of 
excitement,  during  which  acts  of  violence  may  be  committed. 

Forms  of  Insanity. — The  most  important  types  of  mental  derange-  j 
ment  will  now  be  briefly  noticed.     The  term  mania  includes  acute' 
delirious  mania,  ordinary  acute  mania,  and  chronic  mania.     In  all  ofj 
these  there  is  marked  absence  of  self-control,  with  more  or  less  excite-  j 
ment.     In  acute  delirious  mania  or  maniacal  delirium  the  outbreak  is; 
generally  sudden,  with  few  premonitory  symptoms,  but  sometimes  there  | 
is  a  stage  of  depression,  followed  by  unusual  loquacity.     Young  adults  I 
are  most  subject  to  it,  especially  those  with  neurotic  tendencies.     Thej 
exciting  cause  is  often  mental  shock  or  acute  disease.     But  it  is  not| 
to  be  confounded  with  the  delirium  which  is  so  cominpn  an  incident 
of  fevers,  nor  with  delirium  tremens,  the  result  of  alcoholism.     When 
at  its  height  there  is  violent  excitement,  great  restlessness,  a  disposition 
to  attack  attendants,  to  destroy  clothing,  to  ignore  considerations  of 
decency,  to  shout  and  swear  and  talk  incoherently.     There  is  consider- 
able constitutional  disturbance. 

Ordinary  acute  mania  is  a  more  purely  mental  derangement.  It 
occurs  most  frequently  in  mature  adults,  sometimes  beginning  quite 
suddenly,  but  more  often  being  foreshadowed  by  extreme  exaltation 
or  extreme  depression.  The  early  symptoms  are  a  confused  feeling  in 
the  head,  restlessness,  irritability,  disturbed  sleep,  dread  of  something 
going  to  happen,  occasionally  an  impulse  to  commit  acts  of  violence. 
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Later  on  the  manner  changes ;  the  patient  is  boisterous — laughing, 
scolding,  swearing.  Hallucinations  and  delusions  arise.  He  begins  to 
shun  his  friends,  and  develops  mischievous  propensities.  His  behaviour 
becomes  more  and  more  outrageous,  his  movements  more  incessant,  his 
conversation  more  incoherent.  Persons  suffering  from  either  form  of 
acute  mania  exhibit  an  astonishing  power  of  endurance,  keeping  up 
continuous  exertions  for  days  and  nights  without  any  sleep,  and  often 
without  food.  They  may  recover,  or  they  may  pass  into  chronic  mania 
and  dementia  or  into  melancholia. 

The  mark  of  melancholia  is  self-consciousness,  associated  with 
depression  altogether  out  of  proportion  to  the  apparent  cause.  It  is 
frequently  accompanied  by  delusions  [especially  those  of  persecution]. 
It  begins  very  gradually  with  lowness  of  spirits,  lack  of  interest  in  the 
occupations  and  amusements  of  daily  life.  The  patient  can  argue 
rationally  on  most  subjects  not  connected  with  his  special  delusion. 
Melancholia  may  pass  oft'  either  gradually  or  suddenly;  or  it  may 
merge  into  dementia,  or  may  last  till  death.  Suicidal  tendencies  are 
extremely  common,  the  sufferer  wishing  to  escape  from  a  life  which  he 
views  so  gloomily.     Homicidal  tendencies  are  not  frequent. 

The  characteristic  of  dementia  is  general  enfeeblement  and  decay 
of  mental  powers.  There  is  a  lack  of  ideas — whereas  in  mania  there  is 
exuberance  of  ideas.  The  countenance  expresses  absence  of  intelligence 
and  complete  apathy — not  intense  misery,  as  in  melancholia.  The 
bodily  condition  is  one  of  great  languor. 

Delusional  insanity  is  sometimes  called  Tnononmnia,  and  by  lawyers 
partial  insanity.  It  is  characterised  by  a  fixed  delusion  of  a  limited 
kind,  while  on  other  subjects  there  is  little  or  no  trace  of  derangement. 

Hallucinations  of  hearing  are  common  in  this  form  of  insanity :  the 
patient  hears  voices  bidding  him  do  certain  things ;  or  he  smells  strange 
odours  in  connection  with  food  and  drink — hence  arise  suspicions  that 
he  is  being  poisoned. 

The  nature  of  the  delusion  determines  the  conduct  of  the  sufferer. 
He  will  generally  speak  and  act  consistently  with  his  delusion.  If  it  takes 
the  form  of  suspecting  a  person  of  having  a  design  to  injure  him,  he 
may  resort  to  violence  in  self-defence  or  revenge.  Women  influenced 
by  erotic  delusions  may  make  unfounded  charges  of  improper  conduct. 

MoKAL  Insanity. — In  most  of  the  forms  of  insanity  already  con- 
sidered, alteration  of  the  character  and  disposition  is  followed  before 
long  by  obvious  derangement  of  the  intellect,  and  generally  of  bodily 
health  as  well.  But  there  are  cases  in  which  neither  physical  nor  mental 
capacity  appears  to  be  aftected,  and  yet  the  moral  sense  is  perverted  to  such 
a  degree  that  by  common  consent  the  person  is  held  to  be  insane.  Whether 
such  a  perversion  should  be  called  moral  insanity  or  moral  depravity 
nmst  be  dubious  in  most  cases,  as  the  one  passes  insensibly  into  the 
other  without  any  dividing  line,  and  the  difference  appears  to  be  only 
one  of  degree.  This  is  one  of  the  grounds  on  which  the  legal  and 
medical  tests  of  responsibility  come  into  conflict  (see  supra,  p.  165). 

Moral  insanity  may  be  congenital — such  cases  contributing  largely 
to  the  criminal  classes — or  it  may  be  connected  with  epilepsy  or  general 
paralysis. 

Impulsive  insanity  is  the  name  given  to  a  morbid  condition  of  the 
mind  in  which  strong  or  ungovernable  impulse  to  do  some  irrational  act 
is  developed,  without  delusion  or  loss  of  general  self-control ;  [epileptics 
are  particularly  prone  to  this  type  of  insanity].     It  is  not  the  same 
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thing  as  a  sudden  outburst  of  passion,  which  partakes  more  of  the 
nature  of  temporary  mania  cuhninating  in  an  explosive  act,  the  result 
of  general  loss  of  self-control.  The  subject  of  "impulsive  insanity" 
may  consciously  resist  the  impulse  and  keep  it  in  check  for  an  indefinite 
time.  He  may  eventually  conquer  it,  or  it  may  at  last  conquer  him, 
and  he  obeys  its  dictates  with  a  perfectly  clear  vision  of  the  consequences. 

[VIII.  Special  Points  of  Medico-Legal  Law. — Dissection. — Schools 
of  anatomy  are  governed  by  the  Anatomy  Act,  1832,  2  &  3  Will.  iv. 
c.  Vo,  and  no  dissection  in  a  school  may  take  place  without  licence  duly 
obtained  from  the  proper  authorities,  see  Corpse,  Vol.  IV.  p.  7.  These 
schools  are  regularly  visited  by  inspectors  of  anatomy  appointed  for 
the  purpose. 

Post-mortem  Examinations. — No  medical  man  is  entitled  to  make  a 
post-mortem  unless  duly  authorised  either  by  order  of  a  Coroner  or  the 
Home  Office,  or  by  consent  obtained  from  the  relatives  of  the  deceased. 
Medical  men  have  no  right  to  retain  any  portions  of  the  viscera  for 
specimen  purposes  against  the  wishes  of  those  burying  a  body. 

Vivisection. — No  person  may  carry  out  vivisection  without  a  licence 
from  the  Home  Secretary,  see  Vivisection.] 

[Authorities. — Taylor,  Principles  and  Practice  of  Medical  Jurispru- 
dence, 5th  ed.  (1905),  edited  by  Thomas  Stevenson,  M.D. ;  Forensic 
Medicine  and  Toxicology,  by  J.  Dixon  Mann,  M.D.,  F.RC.P. ;  Text- 
hook  of  Forensic  Medicine  and  Toxicology,  by  Arthur  P.  Luff,  M.D., 
B.Sc,  Lond.  There  are  many  other  excellent  English  text-books 
on  these  subjects,  and  a  few  valuable  monographs.  The  reader  will 
find  a  great  store  of  illustrative  matter,  chiefly  by  American  contribu- 
tors, in  Hamilton  and  Godkin's  System  of  Legal  Medicine  (1895). 
Brouardel's  La  Mort  et  La  Mort  Subite  (translation  by  Benham,  1897) 
is  most  suggestive.  It  is  hardly  necessary  to  say  that  German  and 
French  observers,  owing  to  their  greater  facilities  for  experimenting, 
have  supplied  our  English  writers  with  a  large  proportion  of  their  most 
valuable  material.] 

Medical  OfTiCCr  of  Health.— The  present  position  of 
these  officers  is  the  result  of  progressive  legislation,  which,  beginning 
in  a  small  and  experimental  way,  has  now  established  them  as  locally 
appointed  State  functionaries,  with  powers  of  supervising  the  affairs 
of  private  individuals  far  larger  than  are  generally  supposed.  To  trace 
the  progress  of  the  legislation  by  which  they  have  attained  to  their 
present  legal  position  is  interestmg. 

By  the  original  Public  Health  Act  of  1848, 11  &  12  Vict.  c.  63,  s.  40, 
boards  of  health,  whose  jurisdiction  was  only  over  populous  districts  not 
under  the  government  of  municipal  corporations,  were  empowered  to 
appoint  a  medical  officer  of  health.  It  rested  absolutely  in  their  discre- 
tion whether  they  would  appoint  such  an  officer  or  not ;  the  salary  was 
paid  entirely  by  them;  and  he  was  removable  by  them;  but  the 
apjx)intment  and  removal  were  subject  to  the  approval  of  the  General 
Board  of  Health.  Similar  powers  had  been  given  by  the  Towns 
Improvement  Clauses  Act,  1847,  10  &  11  Vict.  c.  34,  s.  12,  for  districts 
where  that  Act  was  incorporated.  The  Metropolis  Local  Management  Act 
1859,  18  &  19  Vict.  c.  120,  s.  132,  imposed  on  the  vestries  and  district 
boards,  who  were  the  sanitary  authorities  for  their  respective  districts, 
the  duty  of  appointing  medical  officers  of  health  to  inspect  and  report 
periodically  ui)()n  the  sanitary  condition  of  their  parish  or  district,  who 
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were  to  point  out  the  existence  of  any  nuisance  or  other  local  cause 
likely  to  injuriously  affect  health,  point  out  the  most  efficacious  mode  of 
preventing  the  spread  of  epidemics,  and  perform  any  other  duties  of  a 
like  nature  which  might  be  required.  The  salary  was  paid  by  the  vestry 
or  board,  and  its  amount  was  left  to  their  discretion ;  and  the  officers 
appointed  were  removable  at  their  pleasure.  The  next  advance  was  in 
the  Artisans  and  Labourers'  Dwellings  Act,  1868,  31  &  32  Vict.  c.  130, 
which  applied  to  places  having  a  population  of  10,000  persons  or  more. 
In  such  places  which  had  no  medical  officer  of  health,  it  was  enacted 
(s.  4)  that  "  the  local  authority,  with  the  approval  of  a  Secretary  of  State, 
shall  forthwith  appoint  such  officer  for  such  period  as  shall  be  necessary, 
shall  assign  him  his  duties,  and  pay  him  such  salary  as  they  with  such 
approval  shall  think  fit."  They  might  also  with  the  like  approval  from 
time  to  time  remove  any  officer  so  appointed,  and  appoint  another  in 
liis  place.  Since  the  year  1868  the  appointment  of  medical  officers  for 
all  populous  districts  has  been  obligatory. 

The  health  of  rural  districts  was  left  alone  by  Parliament  till  the 
year  1860.  The  Nuisances  Kemoval  Act  of  that  year  gave  power  to 
guardians  and  overseers  to  put  in  force  the  Diseases  Prevention  Act 
where  necessary;  and  further  empowered  guardians  at  any  time  to 
employ  one  of  their  medical  officers  to  make  inquiry  and  report  upon 
the  sanitary  state  of  their  union  or  parish,  and  to  pay  him  a  reasonable 
compensation  for  such  work  (23  &  24  Vict.  c.  77,  s.  14).  This  power 
was  clearly  only  intended  to  be  used  in  a  few  districts,  and  appointments 
under  it  were  of  a  temporary  character. 

The  Public  Health  Act,  1872,  35  &  36  Vict.  c.  79,  s.  10,  completely 
altered  the  previously  existing  state  of  things,  by  imposing  on  all 
.sanitary  authorities,  urban  and  rural,  the  duty  of  appointing  properly 
qualified  medical  officers  of  health.  The  Local  Government  Board,  who 
by  this  date  had  been  constituted  the  controlling  authority,  were 
declared  to  have  the  power  of  regulating  the  appointment,  duties,  salary, 
and  tenure  of  office  of  these  officers ;  who  thus  were  made  in  some 
measure  independent  of  the  local  authorities  of  the  districts  for  which 
they  were  appointed. 

The  Acts  previously  in  force  outside  the  metropolis  were  repealed 
and  consolidated  in  the  year  1875  by  the  Public  Health  Act,  38  &  39 
Vict.  c.  55. 

I.  Urban  and  Rural  Authorities. — By  sees.  189  and  190  urban  and 
rural  sanitary  authorities  are  required  to  appoint  medical  officers  of 
health  for  their  respective  districts,  who  have  also  the  powers  of  an 
inspector  of  nuisances.  The  same  person  may,  with  the  sanction  of 
the  Ix)cal  Government  Board,  be  appointed  for  two  or  more  districts 
jointly  (s.  191).  He  must  be  a  legally  qualified  medical  practitioner 
(see  Medicine).  In  populous  districts  qualifications  in  sanitary  science 
are  now  required  {vide  infra).  The  salary  might  apparently,  under  the 
words  of  the  Act,  have  been  paid  wholly  by  the  sanitary  authority, 
if  they  chose.  It  was,  in  fact,  paid  partly  out  of  moneys  voted  by 
Parliament,  which  the  sanitary  authorities  were  only  too  glad  to  get 
in  relief  of  their  rates.  Half  these  salaries  is  now  payable,  under 
sec.  24  of  the  Local  Government  Act,  1888,  by  the  County  Council, 
to  whom  Parliament  gives  the  funds  for  making  these,  among  other, 
payments. 

The  Local  Government  Board  is  empowered  to  define  the  duties  of 
medical  officers  of  health,  to  direct  the  mode  of  their  appointment,  deter- 
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mine  their  continuance  in  office  or  dismissal,  and  the  amount  of  their 
salaries  {ibicL).  They  have  accordingly  at  different  times  issued  general 
orders  dealing  with  these  matters.  The  orders  now  in  force  were  issued 
on  March  23,  1891,  and  are  printed  in  Glen's  PuUic  Health,  1906  ed., 
vol.  ii.  p.  2048.  The  duties  are  prescribed  in  these  orders  with  consider- 
able detail.  They  may  be  summarised  by  saying  that  the  medical  officer 
is  required  to  advise  the  sanitary  authority  on  all  sanitary  questions 
which  may  come  before  them;  to  receive  reports  of  infectious  disease 
(^.i'.),and  take  the  necessary  precautions  for  isolation,  and  for  preventing- 
the  spread  of  infection ;  to  take  measures  for  dealing  with  any  epidem' 
which  may  break  out  in  his  district;  to  superintend  the  inspector  ui 
nuisances  (see  Nuisance);  and  where  informed  of  the  existence  of  a 
nuisance  injurious  to  health,  to  take  such  steps  as  he  is  legally  authorised 
to  take;  and,  as  the  circumstances  of  the  case  may  require,  to  inspect 
and  examine  articles  of  food  intended  for  sale  and  suspected  of  being 
unsound ;  and  if  he  finds  them  to  be  so,  to  give  directions  for  having 
them  judicially  condemned ;  to  take  samples  under  the  Sale  of  Food 
and  Drugs  Act  and  the  Margarine  Acts;  to  inquire  into  the  manage- 
ment of  any  offensive  process  of  trade  carried  on  within  the  district, 
and  report  on  the  appropriate  means  for  preventing  injury  to  health 
therefrom;  to  examine  houses  alleged  to  be  dangerous  or  injurious  to 
health,  and  if  necessary,  under  the  Housing  of  the  Working  Classes 
(q.v.)  Acts,  to  make  representations  to  the  local  authority ;  to  report  his 
proceedings  to  the  local  authority,  the  county  council,  and  the  Local 
Government  Board;  and  generally  to  observe  any  instructions  issued 
by  that  Board,  and  the  directions  of  the  authority  which  appoints  him. 
The  appointment  is  for  a  definite  period,  or  till  the  officer  die  or  resign, 
or  is  removed  by  the  sanitary  authority  with  the  sanction  of  the  Local 
Government  Board,  or  by  that  Board.  The  salary  must  be  approved  by 
the  Board,  and  is  payable  up  to  the  day  when  the  officer  ceases  to  hold 
office.  The  authority  may  also,  with  their  approval,  make  extra  pay- 
ments on  account  of  extraordinary  services,  or  other  unforeseen  or  special 
circumstances  connected  with  the  duties.  (For  powers  of  a  medical  officer 
concerning  the  above-mentioned  matters  see  the  separate  articles  herein  • 
relating  thereto.)  { 

II.  County  Councils. — By  the  Local  Government  Act,  1888,  51  &  521 
Vict.  c.  41,  s.  17,  county  councils  are  empowered  to  appoint  medical  1 
officere  of  health  to  act  for  the  county.     Such  officers  may  not,  without  I 
the  express  written  consent  of  the  county  council,  engage  in  private! 
practice,  or  hold  any  other  appointment  {ihid.,  s.  17  (1)).     Arrangements* 
may  be  made  for  rendering  the  services  of  county  medical  officers  avail- 
able in  the  district  of  a  district  council,  with  all  the  powers  of  the  medical  j 
officer  who  would  otherwise  be  appointed  by  the  latter.     While  such  an ! 
arrangement  is  in  force  the  obligation  of  the  district  covmcil,  under  the  I 
Public  Health  Act,  1875,  to  appoint  a  medical  officer  is  deemed  to  be! 
satisfied  without  the  appointment  of  a  separate  medical  officer  (Act  of  j 
1888,  s.  17  (1)).     Nearly  all  county  councils  have  availed  themselves 
of  their  power  to  appoint  medical  officers.     In  many  cases  such  officers 
also  act  for  district  councils.     The  arrangement  is  usually  a  satisfac- 
tory one,  as  the  officer  is  thereby  removed  from  private  practice,  and 
rendered  able  to  act  independently.     A  practitioner  who,  in  discharge 
of  his  public  duties,  may  offend  influential  private  patients,  is  always 
liable  to  the   suspicion  —  however   honourable  his    character    may   !>• 
—of  subordinating  his  official  conduct  to  his  private  interests.     It  k< 
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most  important  to  avoid,  as  far  as  possible,  all  occasion  for  such 
suspicions. 

County  medical  officers,  and  those  appointed  since  January  1,  1892, 
for  districts  containing  a  population  of  50,000  inhabitants  or  more,  must 
not  only  be  legally  qualified  for  the  practice  of  medicine,  surgery,  and 
midwifery,  but  also  be  registered  as  holding  a  diploma  in  sanitary 
science,  public  health,  or  State  medicine  (Act  of  1888,  s.  18  (2);  see 
also  ]VIedicixe). 

Where  any  district  medical  officer  fails  to  send  in  to  the  county 
council  copies  of  all  periodical  reports  required  by  the  Local  Govern- 
ment Board  (see  General  Orders,  Local  Government  Board,  1891),  the 
council  may  refuse  to  pay  any  contribution  towards  the  salary  of  such 
officer  (ibid.,  s.  19  (1)). 

If  it  appears  to  a  county  council  from  the  report  of  a  medical  officer 
of  health  for  a  district,  sent  to  them  in  pursuance  of  the  Act  of  1888, 
that  the  powers  of  the  local  authority  with  respect  to  the  matters  reported 
have  not  been  properly  put  into  force,  or  that  any  other  matter  affecting 
the  public  health  of  the  district  requires  to  be  remedied,  then  a  repre- 
sentation may  be  made  to  the  Local  Government  Board,  which  may 
thereupon  act  under  the  powers  conferred  upon  it  by  sec.  299  of  the 
Public  Health  Act,  1875 ;  i.e.  cause  the  work  to  be  done  and  charge  the 
local  authority  with  the  cost  thereof. 

Representations  may  also  be  made  under  the  Housing  of  the  Working 
Classes  Acts  by  the  county  medical  officer  to  any  local  authority  (other 
than  the  council  of  a  municipal  borough)  through  his  council  (Act  of 
1890,  s.  52).    See  Housing  of  the  Working  Classes. 

See  also  as  to  extension  of  the  law  relating  to  sanitary  matters  and 
infectious  diseases,  Parts  III.,  IV.,  and  V.  of  the  Public  Health  Acts 
Amendment  Act,  1907,  7  Edw.  vii.  c.  53. 

lYIedical  Relief.— See  Poor  Law. 

lYI  e d  i  ca  1  W  i  t  n  ess .  — See  Evidence ;  Medical  Jurisprudence  ; 
Medicine. 

IVIedicine;    lYIedical  Practitioner. 
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Introduction. — The  practice  of  the  healing  art  has  long  obtained 
legal  sanction  and  recognition  in  this  country.  Practitioners  were 
divided  into  three  main  branches,  known  respectively  as  physicians, 
Burgeons  or  barber  chirurgeons,  and  apothecaries,  whose  functions  and 
status  were  quite  distinct,  who  were  governed  by  different  charters 
and  statutes,  and  pursued  their  callings  independently  of,  and  some- 
times in  antagonism  to,  one  another.  Besides  the  above,  there  have 
always  been,  as  there  are  still,  persons  who  attended  to  human  ailments 
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without  having  any  legally  recognised  qualification  for  doing  so.  The 
union  of  all  qualified  persons,  and  their  recognition  as  members  of  one 
profession,  is  modern. 

Physicians. — By  a  statute  passed  in  the  year  1511  (3  Hen.  viii. 
c.  11),  no  person  was  permitted  to  take  upon  him  to  exercise  and 
occupy  as  a  physician  and  surgeon  until  he  had  been  examined  and 
approved  for  that  calling.  The  examination  was  in  those  days  conducted 
under  the  sanction  of,  and  the  approval  obtained  from,  the  bishop  of  th' 
diocese. 

Physicians  obtained  a  charter  of  incorporation  in  the  year  1518,  and 
in  1522  the  college  got  the  right  of  examining  and  approving  persons  to 
practise  physick,  concurrently  with  graduates  of  the  Universities  of  Oxford 
and  Cambridge.  The  bishop's  licence  was  thus  superseded  (14  &  15 
Hen.  VIII.  c.  5).  The  college  were  also  empowered  to  exercise  control 
and  supervision  over  all  dealers  in  drugs.  By  a  subsequent  Act  of  the 
same  reign  (32  Hen.  VIII.  c.  40),  persons  chosen  and  admitted  by  the 
President  and  Fellowship  of  the  College  of  Physicians  were  authorised 
to  practise  in  physick,  including  surgery,  anywhere  within  the  realm. 
The  charter  and  Act  of  1522  were  recognised  and  confirmed  in  1553, 
and  the  privileges  of  the  college  enlarged  (1  M.  Sess.  2,  c.  9).  Their 
charter  and  privileges  were  again  recognised  by  statute  in  1858,  1859, 
1860,  and  1886.  The  material  portions  of  these  Acts  are  discussed  in 
subsequent  parts  of  this  article. 

Surgeons. — Surgery  was  originally  practised  by  barbers.  In  the 
City  of  London  the  barbers  obtained  a  charter  of  incorporation  from 
King  Edward  iv.  in  the  year  1461.  Many  other  skilled  surgeons  were, 
however,  in  practice,  and  in  the  year  1540  they  and  the  barbers  were 
incorporated,  and  were  given  the  exclusive  right  to  practise  surgery 
within  the  City  of  London  and  its  suburbs  (32  Hen.  viii.  c.  42).  Under 
the  title  of  "  the  mystery  and  commonalty  of  barbers  and  surgeons  of 
London,"  the  physicians  and  barber-surgeons  seem  to  have  attempted  to 
monopolise  all  treatment  of  disease  to  their  own  profit,  for  in  the  year 
1452  (34  &  35  Hen.  viii.  c.  9)  an  Act  was  passed  declaring  that  it  shall 
be  lawful  for  any  subject  of  the  King  "  having  knowledge  and  experience 
of  the  nature  of  herbs,  roots,  and  waters,  or  the  operation  of  the  same," 
to  practise,  use,  and  minister  in  and  to  any  outward  disorder,  any  herbs, 
ointments,  bettes,  pultess,  and  cornplaisters,  according  to  their  cunning, 
or  drinks  for  the  stone,  strangury,  or  agues,  without  suit,  vexation, 
trouble,  penalty,  or  loss  of  their  goods."  The  company  obtained  a 
further  charter  in  the  year  1629  (5  Car.  i.),  giving  it  the  right  to 
examine  and  approve  all  persons  who  wished  to  practise  surgery  in 
London  and  Westminster,  and  empowering  persons  so  approved  to 
practise  anywhere  in  England.  In  the  year  1745,  by  Stat)ite  18  Geo.  il. 
c.  15,  the  barbers  and  surgeons  were  separated  into  two  companies.  All 
the  above  liberties  and  privileges  were  transferred  to  the  new  Company 
of  the  Art  and  Science  of  Surgeons  of  London,  who  were  empowered 
to  make  by-laws,  etc.,  for  their  own  regulation,  ordinance,  and  govern- 
ment, and  to  examine  candidates  and  authorise  those  who  passed 
successfully  to  practise  the  art  and  science  of  surgery  throughout  His 
Majesty's  dominions. 

It  has  been  suggested  that  the  above  Acts,  or,  at  any  rate,  the  older 
ones,  are  obsolete.  The  Court  of  Appeal,  however,  in  1885,  did  not 
adopt  the  suggestion,  though  it  did  not  expressly  overrule  it  {Davies  v. 
Afahina,  1885, 29  Ch.  I).  596).     There  have  since  that  time  been  several 
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general  Statute  Law  Eevision  Acts ;  but  the  above  Acts,  though  amended 
in  some  minor  points,  remain  on  the  Hst  of  statutes  in  force  in  the 
United  Kingdom. 

Apothecaries  (see  also  Apothecary,  Vol.  I.  p.  369). — In  the  year 
1618  King  James  the  First  granted  a  charter  of  incorporation  to  the 
apothecaries  of  London,  by  virtue  of  which  they  practised  their  art  and 
mysteries  and  enjoyed  special  rights  and  privileges  for  a  period  of  two 
centuries.  The  charter  was  superseded  in  the  year  1815  by  the  Apothe- 
caries Act,  55  Geo.  in.  c.  194.  By  it  the  Master,  Wardens  and  Society 
of  Apothecaries  were  empowered  to  regulate  the  conduct  of  members  of 
their  craft  throughout  England  and  Wales.  No  person,  not  already  in 
practice,  might  for  the  future  practise  as  an  apothecary,  or  apothecary's 
assistant,  without  passing  an  examination  as  to  his  fitness,  and  obtaining 
a  certificate  of  his  qualification  (ss.  14-17).  Any  person  who  should 
thereafter  act  or  practise  as  an  apothecary  without  having  obtained 
such  certificate  was  declared  guilty  of  an  offence,  and  liable  to  a  penalty 
(s.  20) ;  and  it  was  further  provided  that  no  apothecary  shall  be  allowed 
to  recover  any  charges  in  a  Court  of  law,  unless  he  should  prove  at  the 
trial  that  he  had  obtained  the  certificate  (s.  21).  The  Act  gives  no 
definition  of  what  constitutes  practising  as  an  apothecary,  beyond 
reciting  (s.  5)  that  "  it  is  the  duty  of  every  person  using  or  exercising 
the  art  and  mystery  of  an  apothecary  to  prepare  .  .  .  and  dispense  such 
medicines  as  may  be  directed  by  a  physician."  Making  up  medicines 
prescribed  by  a  physician,  or  by  any  other  person,  including  the 
apothecary  himself,  would  therefore  come  within  the  Act,  but  surgical 
attendance  would  not  (  Woodvjard  v.  Ball,  1834,  6  Car.  &  P.  577).  "Dis- 
pensing, mixing  medicine,  giving  medical  advice,  and  attending  the  sick 
as  medical  adviser  must  be  considered  as  acting  as  an  apothecary  "  {'per 
Cotton,  L.J.,  in  Davies  v.  Makuna,  1885,  29  Ch.  D.  606).  Carrying  on 
business  by  means  of  qualified  assistants  seems  not  to  be  prohibited 
{ibul. ;  see  also  Pharmaceutical  Society  v.  London  and  Provincial  Supphj 
Association,  1880,  5  App.  Cas.  857).  But  a  qualified  man  cannot  legally 
recover  damages  for  medical  aid  and  advice  rendered  by  an  unqualified 
assistant,  unless  under  his  own  express  direction  and  supervision 
(Em/:arth  v.  Brcarley,  1887,  19  Q.  B.  D.  303). 

Apothecaries  are  distinct  from  chemists  in  that  they  may  apply  and 
administer  medicines,  while  chemists  may  only  prepare,  dispense,  and 
sell  them  {Apothecaries  Co.  v.  Greenough,  1841,  1  Q.  B.  800;  55  E.  E. 
429).  Pharmaceutical  chemists  are  not  considered  to  be  medical  prac- 
titioners,  but  are  subject  to  the  special  regulations  of  the  Pharmacy 
Acts  (see  Chemist,  Vol.  III.  p.  30).  If  a  chemist  prescribes  medicine 
to  his  customers,  as  well  as  makes  it  up  and  sells  it,  he  renders  him- 
self liable  to  the  penalty  under  the  Pharmacy  Act  {Apothecaries  Co.  v. 
Nottingham,  1876,  34  L.  T.  76). 

Medical  Acts. — The  union  of  the  different  branches  of  the  medical 
l)rofession  under  one  governing  body  was  effected  in  the  year  1858  by 
the  Medical  Act,  21  &  22  Vict.  c.  90.  The  original  Act  was  amended  in 
1859  (22  Vict.  c.  21),  1860  (23  &  24  Vict.  c.  7),  1876  (39  &  40  Vict.  c.  40, 
and  c.  41),  and  in  1886  (49  &  50  Vict.  c.  48).  These  Acts  are  to  be  read 
toKcther,  and  are  known  as  the  Medical  Acts.  By  their  operation,  and 
•  'Specially  by  that  of  the  Act  of  1886,  the  scope  of  the  original  Act  has 
been  considerably  enlarged. 

The  constitution  of  the  General  Council  has  been  remodelled.  It 
now  consists  of  thirty  members,  five  of  whom  are  appointed  by  the 
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Crown,  twenty  are  chosen  by  universities  and  medical  colleges,  and  five 
are  elected  by  the  registered  medical  practitioners  in  England,  Scotland, 
and  Ireland  (Act  of  1886,  s.  7). 

Medical  Council— ^y  sec.  3  of  the  Act  of  1858  the  "  General  Council 
of  Medical  Education  and  Registration  of  the  United  Kingdom "  was 
established.  They  were  directed  to  appoint  registrars  (s.  10),  who  were 
to  keep  a  correct  register  of  persons  legally  qualified  to  practise  medicine 
(8.  15).  The  register,  showing  the  qualifications  of  the  persons  in  it,  is 
to  be  published  annually ;  and  the  absence  from  it  of  any  name  of  any 
person  is  'primd  fade  proof  that  he  is  not  registered  (s.  27).  The  quali- 
fying degrees  are  set  out  and  enumerated  in  sec.  18  and  Sched.  A,  as 
amended^by  subsequent  Acts ;  and  the  General  Council  were  empowered, 
in  case  it  should  appear  to  them  that  the  course  of  study  and  examina- 
tions to  be  gone  through  in  order  to  obtain  a  qualification  from  any  of 
the  bodies  named  was  not  such  as  to  secure  the  possession  by  persons 
obtaining  such  qualification  of  the  requisite  knowledge  and  skill  for  the 
efficient  practice  of  their  profession,  to  represent  the  same  to  the  Privy 
Council  (s.  20),  who  may  thereupon  order  that  any  qualification  granted 
to  such  body  shall  not  confer  the  right  to  be  registered  (s.  21 ;  Act  of 
1886,  s.  4).  No  examining  body  may,  however,  impose  upon  a  candidate 
offering  himself  for  examination  an  obligation  to  adopt  or  refrain  from 
adopting  the  practice  of  any  particular  theory  of  medicine  or  surgery 
{e.g.  homoeopathy)  as  a  test  or  condition  of  admitting  him  to  examination 
or  granting  him  a  certificate.  A  body  who  do  so  may  lose  their  power 
of  conferring  any  right  to  be  registered  (s.  23).  The  Council  in  the 
exercise  of  their  functions  under  this  section  are  a  quasi-judicial  body. 
If,  therefore,  any  of  the  members  who  take  part  in  the  decision  of  a  case 
have  so  acted  as  to  disqualify  them  from  acting  judicially,  e.g.  by  sitting 
on  a  case  in  which  they  have  shown  a  bias  or  have  a  pecuniary  interest, 
the  proceedings  might  be  set  aside  (Leeson  v.  General  Council,  1889, 
43  Ch.  D.  366 ;  Allinson  v.  General  Council,  1894,  1  Q.  B.  750).  On  the 
other  hand,  they  cannot  be  sued  for  an  erroneous  exercise  of  their  dis- 
cretion, as  for  striking  a  man  off  the  register  when  they  are  not  really 
empowered  to  do  so  (Partridge  v.  General  Council,  1890,  25  Q.  B.  D.  90). 

The  Privy  Council  have  now  a  general  power  of  supervision  over  the 
Medical  Council.  If  at  any  time  it  appears  to  them  that  the  Medical 
Council  has  failed  to  exercise  any  power  or  to  perform  any  duty  vested 
in  or  imposed  on  by  the  Acts,  they  may  notify  their  opinion  to  it ;  and 
if  the  Medical  Council  fail  to  comply  with  any  direction  of  the  Privy 
Council  relating  to  such  notification,  the  Privy  Council  may  themselves 
give  effect  to  their  directions,  and  exercise  any  power  or  do  any  act 
vested  in  or  authorised  to  be  done  by  the  Medical  Council,  and  may  of 
their  own  motion  do  any  act  or  thing  which  by  the  Medical  Acts  they 
are  authorised  to  do  on  a  representation  from  the  Medical  Council  (Act 
of  1886,  8.  19). 

Qtcalification  for  Registration. — Prior  to  1887  the  various  constituents 
of  the  Medical  Council  each  granted  their  own  diplomas,  entitling  their 
holders  to  practise  in  some  one  or  more  departments  of  medicine,  e.g.  as 
aiK)thecarie8  or  surgeons.  More  than  one  diploma  was  requisite  for  a 
man  who  was  desirous  of  practising  generally.  Since  June  1887  no 
I)er8on  may  be  registered  unless  he  has  passed  a  qualifying  examination 
sufficient  to  guarantee  the  possession  of  the  knowledge  and  skill  requisite 
for  the  efficient  practice  of  medicine,  surtjery,  and  midwifery  (Act  of 
1886.  88.  2  and  3). 
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Registered  practitioners  are  entitled  to  practise  medicine,  surgery, 
and  midwifery  in  the  United  Kingdom,  and  (subject  to  any  local  law)  in 
any  part  of  His  Majesty's  dominions,  and  to  recover  in  respect  of  such 
practice  any  expenses,  charges  in  respect  of  medicaments  or  other 
appliances,  or  any  fees  to  which  he  may  be  entitled  (except  fellows  of 
a  college  of  physicians  who,  by  its  by-laws,  may  be  prohibited  from 
suing  for  their  fees  (s.  6)).  Previously  to  this  latter  Act  practitioners 
could  be,  and  frequently  were,  registered  in  respect  of  one  or  more 
quaHfications  only,  e.g.  apothecary  or  surgeon,  and  were  not  legally 
qualified  to  practise  generally.  The  position  of  such  persons  remains 
unaltered.  They  are  entitled  to  practise,  in  pursuance  of  the  qualifica- 
tion they  originally  possessed,  in  medicine,  surgery,  or  midwifery,  or  any 
of  them,  according  as  they  were  previously  entitled  to  practise  the  same, 
but  not  further  or  otherwise  (s.  24).  Under  sec.  31  of  the  Act  of  1858, 
which  is  now  repealed,  it  was  decided  that  a  practitioner  who  only  held 
a  partial  qualification  could  not  recover  for  services  by  him  in  a  capacity 
for  which  he  held  no  legal  qualification.  A  surgeon  consequently  could 
not  recover  charges  for  medicines  supplied,  unless  they  were  ancillary 
to  surgical  treatment  {Leman  v.  Fletcher,  1873,  L.  R.  8  Q.  B.  319).  In 
order  to  maintain  an  action  the  plaintiff  must  show  that  he  was  duly 
registered  at  the  time  when  the  services  were  rendered  (Act  of  1858, 
8.  22;  Leman  v.  Houseley,  1874,  L.  R.  10  Q.  B.  66 ;  Hoivarth  v.  Brearley, 
1887,  19  Q.  B.  D.  306). 

Persons  already  on  the  register  for  one  qualification  may,  however, 
subsequently  have  a  higher  degree,  or  additional  qualification,  inserted 
there  in  addition  to  or  in  substitution  for  the  qualification  previously 
registered  (Act  of  1858,  s.  30). 

Medical  diplomas  granted  in  a  British  possession  or  foreign  country 
may  also  be  registered,  if  they  are  recognised  for  the  time  being  by  the 
General  Council  as  furnishing  a  sufficient  guarantee  of  the  possession  of 
the  requisite  knowledge  and  skill  for  the  efficient  practice  of  medicine, 
surgery,  and  midwifery  (Act  of  1886,  ss.  11-17).  Possessors  of  diplomas 
for  proficiency  in  sanitary  science,  public  health,  or  State  medicine, 
granted  after  special  examination,  which  appear  to  deserve  recognition, 
may  have  such  diplomas  entered  in  the  register  {ibid.,  s.  21).  They  derive 
therefrom  no  additional  qualification  for  ordinary  practice;  but  the 
diplomas  are  important  with  a  view  to  obtaining  certain  appointments, 
iich,  for  instance,  as  that  of  Medical  Officer  of  Health  {q.v.). 

Obtaining  or  attempting  to  obtain  registration  by  false  pretences  is 
a  misdemeanor  punishable  with  twelve  months'  imprisonment  (s.  39). 

Removal  from  Register. — If  any  registered  practitioner  is  convicted 
of  a  crime,  or  adjudged  by  the  General  Council  to  have  been  guilty  of 
infamous  conduct  in  any  professional  respect,  the  council  may  order 
his  name  to  be  erased  from  the  register  (s.  28).  They  are  the  sole 
judges  of  all  questions  of  fact  in  such  inquiries,  and  there  is  no  appeal 
from  their  decision  {Allhitt  v.  General  Council,  1889,  23  Q.  B.  D.  400). 
r»ut  they  must  inquire  into  the  case  and  decide  it  themselves,  after  giving 
the  person  implicated  an  opportunity  of  being  heard  on  the  point.  The 
mere  withdrawal  of  a  diploma  by  the  body  which  originally  granted  it 
is  not  of  itself  a  sufficient  ground  for  removing  a  name  from  the  register 
(Ex  jxtrte  PartHdgc,  1887,  19  Q.  B.  D.  467).  If  it  is  shown  that  a 
medical  man,  in  the  pursuit  of  his  profession,  has  done  something  which 
would  reasonably  be  regarded  as  disgraceful  or  dishonourable  by  his 
professional  brethren  of  good  repute  and  competency,  it  is  open  to  the 
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Council  to  find  him  guilty  of  "infamous  conduct  in  a  professional 
respect."  They  must,  of  course,  have  evidence  on  which  to  support 
their  finding  {Allinson  v.  General  Council,  [1894]  1  Q.  B.  750).  The  issue 
of  advertisements  with  a  view  to  induce  the  public  to  consult  the  adver- 
tiser in  preference  to  other  practitioners  comes  within  this  definition 
(ibid.).  An  order  so  made  is  evidence  of  the  existence  of  the  facts 
necessary  to  support  it,  and  unless  this  evidence  is  rebutted,  it  is 
conclusive  (Hill  v.  Clifford,  [1907]  2  Ch.  236). 

Privileges  of  Registered  Persons.— Only  i^ersons  registered  under  the 
Acts  are  entitled  to  call  themselves  legally  qualified  medical  practitioners 
(Act  of  1858,  s.  34).  They  only  are  eligible  for  various  appointments 
(ibid.,  ss.  33-36),  and  they  only  can  give  valid  certificates  in  cases  where 
certificates  of  a  medical  practitioner  are  required  (e.g.  for  burial,  etc.) 

(8.  37). 

Following  similar  provisions  in  the  earlier  Acts  with  respect  to 
members  of  different  branches  of  the  medical  profession,  the  Act  of 
1858,  s.  35,  exempts  persons  duly  registered  from  serving  on  all  juries 
and  inquests  whatsoever,  and  from  serving  all  corporate,  parochial,  ward, 
hundred,  and  township  offices,  and  from  serving  in  the  militia. 

The  position  of  a  registered  practitioner,  besides  the  privileges 
already  alluded  to,  is  further  protected  by  penal  consequences  on  those 
who  without  due  authority  assume  the  title.  It  is,  as  already  stated, 
a  misdemeanor  to  attempt  to  obtain  registration  without  being  qualified. 
Any  person,  moreover,  "  who  shall  wilfully  and  falsely  pretend  to  be,  or 
take  or  use  the  name  or  title  of,  a  physician,  doctor  of  medicine,  licentiate 
in  medicine  and  surgery,  bachelor  of  medicine,  surgeon,  general  prac- 
titioner or  apothecary,  or  any  name,  title,  addition,  or  description 
implying  that  he  is  registered  or  that  he  is  recognised  by  law  as  a 
physician,  or  surgeon,  or  licentiate  in  medicine  and  surgery,  or  a  prac- 
titioner in  medicine,  or  an  apothecary,"  is  liable  to  a  penalty  of  £20, 
which  may  be  recovered  summarily  before  magistrates  (Act  of  1858, 
8.  40). 

Fees  of  Witnesses. — In  one  respect,  at  any  rate,  the  claim  of  medical 
practitioners  to  remuneration  for  their  services  stands  at  present  on  an 
unsatisfactory  footing.  They  are  often  required  to  give  evidence  in 
Courts  of  justice,  and  complaints  are  frequent  of  the  inadequate  recom- 
pense received  for  loss  of  time,  and  for  out-of-pocket  expenses  besides. 
The  scale  of  remuneration  allowed  varies  in  different  Courts,  but  never 
err8  on  the  side  of  liberality ;  and  what  may  in  theory  be  allowed  is 
frequently  reduced  by  taxing  officers,  who  are  practically  irresponsible, 
inasmuch  as  there  is  no  effective  means  of  appealing  from  their  decisions. 
The  only  cases  in  which  adequate  remuneration  can  be  secured  are  those 
rare  ones  in  which  the  witness  can  make  a  bargain  beforehand  as  to  what 
his  fees  are  to  be ;  and  even  then  it  is  sometimes  found  that  supposed 
bargains  cannot  be  enforced.  The  hardest  cases  are  those  in  which 
evidence  has  to  be  given  in  criminal  Courts,  where  the  witness  may  have 
to  attend  de  die  in  diem  for  a  fee  not  exceeding  one  guinea  per  day, 
without  any  allowance  for  the  expense  of  providing  a  substitute  to 
attend  to  his  practice  during  his  absence  on  public  duty.  Power  to  fix 
the  scale  of  fees  allowable  in  criminal  Courts  was  given  to  the  Home 
SecroUiry  in  1851  (14  &  15  Vict.  c.  55,  s.  5),  and  under  it  the  scale  in 
force  was  issued  in  February  1858.  It  was  amended  June  14,  1904,  but 
is  still  in  many  cases  inadequate.  In  Scotland  a  more  liberal  scale 
prevails.     Fees  for  giving  evidence  before  coroners  are  fixed  on  a  rather 
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more  liberal  scale  by  the  Coroners  Act  of  1887.     See  Coroner,  Vol.  III. 
p.  696 ;  and  Medical  Jurisprudence. 

Women. — In  former  times  women  were  considered  ineligible  for  the 
medical,  as  for  other  learned  professions.  A  movement,  however,  in 
favour  of  their  admission  gained  considerable  force  early  in  the  latter 
half  of  the  last  century.  The  Colleges  of  Physicians  and  Surgeons,  and 
most  of  the  other  bodies  able  to  confer  medical  degrees,  were  averse  to 
the  admission  of  women  to  practise,  but  the  Society  of  Apothecaries  were 
willing  to  confer  the  right  so  far  as  they  could  legally  do  so.  Whether 
they  could,  was  considered  doubtful.  The  doubt  was,  however,  resolved, 
as  far  as  they  were  concerned,  in  the  year  1874  by  the  Apothecaries  Act, 
37  &  38  Vict.  c.  34,  s.  5,  which  declares  that  "  nothing  in  this  Act  shall 
deprive  the  society  of  such  right  as  they  now  have,  or  relieve  from  any 
existing  obligation,  to  admit  women,  to  the  examinations  required  for 
certificates  to  practise  as  apothecaries,"  or  to  enter  on  their  list  of 
licenciates  women  who  shall  have  satisfactorily  passed  such  examina- 
tions. Similar  powers  to  examine  and  admit  women  to  practise  were 
given  in  the  following  year  to  the  College  of  Surgeons  of  England,  38  & 
39  Vict.  c.  43,  s.  2.  And  in  1876  it  was  enacted  that  the  powers  of  every 
body  entitled  to  grant  qualifications  for  registration  should  extend  to 
granting  such  qualifications  "to  all  persons  without  distinction  of 
sex  "  (39  &  40  Vict.  c.  41,  s.  1).  The  exercise  of  the  powers  so  given 
was  not,  however,  made  compulsory,  and  women  were  not  given  any 
right  to  take  part  in  the  government,  management,  or  proceedings  of 
the  universities  or  corporations  mentioned  in  the  Medical  Act,  1858. 
The  Act  of  1886  made  no  further  alteration  in  this  respect. 

Dentists. — Dentists  were  not  legally  recognised  as  a  separate 
profession  till  the  year  1878,  but  at  best  were  licensed  by  the  College 
of  Surgeons,  though  many  of  them  had  no  degree  at  all.  By  an  Act 
of  that  year  (41  &  42  Vict.  c.  33)  the  Medical  Council  were  intrusted 
with  the  duty  of  keeping  a  register  of  persons  entitled  to  practise  as 
dentists  and  have  with  respect  to  it  powers  similar  to  those  they  have 
under  the  Medical  Acts  with  respect  to  the  medical  register.  This 
Act  was  in  some  respects  altered  and  amended  by  the  Medical  Act, 
1886.     The  status  of  Dentists  is  dealt  with  in  a  separate  article  {q.v.). 

Liability  for  Negligence. — From  the  fact  of  medical  attendance 
on  a  patient  a  contract  of  employment  is  presumed,  and  the  practitioner 
— like  other  parties  to  a  contract — may  be  liable  for  breach  of  it.  From 
publicly  professing  any  art  there  is  an  implied  warranty  that  the  person 
so  professing  is  of  skill  reasonably  competent  for  the  task  he  undertakes 
{Harmer  v.  Cornelius,  1858,  5  C.  B.  N.  S.  236).  On  this  principle  a 
medical  practitioner  is  responsible  in  damages  to  his  patient  for  gross 
negligence  and  want  of  skill  in  his  treatment  of  him  (Seare  v.  Prenticey 
1807,  8  East,  352).  But  such  negligence  is  often  difficult  to  prove;  and 
actions  alleging  it  against  medical  practitioners  are  rarely  successful. 
The  mere  fact  that  the  treatment  has  not  resulted  in  a  cure  is  no  proof 
of  negligence ;  and  the  opinion  of  experts  that  it  was  unskilful  is  generally 

inswered  by  tliat  of  other  experts  who  testify  favourably  to  the  course 
imrsued.  If  the  person  who  attends  the  patient  should  be  unqualified, 
lie  is,  like  the  qualified  man,  liable  for  his  conduct,  and  equally  bound 
to  bring  competent  skill  to  the  performance  of  the  duty  which  he  has 
undertaken,  and  liable  to  an  action  for  negligence  if  he  fails  to  do  so 

f'uddoch  V.  Loive,  1865,  4  F.  &  F.  519;  Jones  v.  Fay,  1865,  4  F.  &  F. 

-5).     The  only  difference  between  his  case  and  that  of  the  qualified 
VOL.  IX.  12 
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man  consists  in  this,  that  a  Court  or  jury  is  much  more  likely  to  find 
that  the  treatment  of  which  complaint  is  made  was  unskilful,  and  the 
plaintiff  can  therefore  bring  his  action  with  a  better  chance  of  success. 

Criminal  Kesponsibility. — From  the  nature  of  the  cases  to  which 
their  skill  is  directed,  the  medical  profession  are  exposed  to  a  special 
responsibility,  from  which  the  members  of  other  professions  are  as  a 
rule  exempt.  It  is  the  legal  duty  of  every  person  who  undertakes  to 
administer  medical  or  surgical  treatment,  or  to  do  any  other  lawful  act 
of  a  dangerous  character,  requiring  special  knowledge,  skill,  attention 
or  caution,  to  employ  in  doing  it  a  common  amount  of  such  knowledge, 
skill,  attention,  and  caution  (Stephen,  Dig.  of  Crim.  Law,  217).  If  it  can 
be  shown  that  a  qualified,  or  unqualified,  practitioner  has  caused  the 
death  of  his  patient,  through  the  lack  of  such  knowledge,  skill,  attention, 
or  caution,  he  may  be  convicted  of  manslaughter  {R.  v.  Long,  1830, 
4  Car.  &  P.  398).  But  evidence  of  negligence,  which  would  be  sufficient 
to  be  left  to  a  jury  in  a  civil  action,  is  not  necessarily  sufficient  to 
justify  a  conviction  on  a  criminal  charge.  It  should  be  shown  that 
the  accused  acted  recklessly,  or  with  a  criminal  intent,  or  with  such 
gross  ne^^ligence  as  to  come  within  the  meaning  of  the  word  "  felonious  " 
{R.  v.  Ellis,  1834,  2  Car.  &  Kir.  470  ;  R.  v.  Webh,  1834, 1  Moo.  &  K.  405 ; 
R.  v.  Noakes,  1866,  4  F.  &  F.  920 ;  see  also  Manslaughter). 

Pharmacopceia. — The  Council  were  also  directed  (Act  of  1858,  s.  54) 
to  cause  to  be  published,  and  from  time  to  time  republished  and  amended, 
a  book  containing  a  list  of  medicines  and  compounds,  and  the  manner  of 
preparing  them,  together  with  the  true  weights  and  measures  by  which 
they  are  to  be  prepared  and  mixed,  and  containing  such  other  matter 
and  things  relating  thereto  as  they  should  think  fit,  to  be  called  the 
British  Pharmacopoeia.  By  a  subsequent  Act  of  1862  (25  &  26  Vict. 
c.  91),  the  exclusive  right  of  publishing  the  pharmacopoeia  was  vested  in 
the  General  Council,  and  similar  but  different  pharmacopoeias  previously 
published  by  the  Colleges  of  Physicians  in  England,  Scotland,  and 
Ireland  were  superseded.     See  also  British  Pharmacopceia;  Chemist. 

Notification  of  Disease. — The  Infectious  Diseases  Notification 
Act,  1889,  52  &  53  Vict.  c.  72,  made  general  throughout  the  country 
provisions  which  previously  had  been  adopted  in  various  local  Acts. 
It  is  in  force  in  the  Metropolis,  and  districts  where  it  has  been  adopted 
by  the  local  sanitary  authority.  Where  it  is  in  force,  every  medical 
practitioner  attending  on  or  calling  in  to  visit  a  patient  suffering  from 
an  infectious  disease — not  being  an  inmate  of  a  hospital  for  infectious 
cases — "  shall  forthwith,  on  becoming  aware  that  the  patient  is  suffering 
from  an  infectious  disease,  send  to  the  medical  officer  of  health  of  the 
district  a  certificate  stating  the  name  of  the  patient,  the  situation 
of  the  building,"  etc.,  where  he  is,  and  the  infectious  disease  from 
which,  in  his  opinion,  the  patient  is  suffering  (s.  3).  ife  is  entitled 
i()  a  small  fee  for  every  certificate  duly  sent  in  by  him.  See  also 
Infectious  Diseases. 

lYledicine  Stamps.— See  Excise,  Vol.  V.  p.  450. 

lYlediO  acquietandO. — This  was  a  judicial  writ  to  distrain 
a  lord  for  tlie  acquitting  of  a  mesne  lord  from  a  rent  which  he  had 
acknowledged  in  Court  not  to  belong  to  him  (Tomlins,  Law  Did.). 

IVleeting  House  Act.— See  Conventicle  Act;  Noncon- 
formist. 
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lYIelius  inquirendum.  — See  Ad  melius  inquirendum. 

lYIcmorandum,  in  diplomatic  language,  is  generally  used  of  a 
note  exposing  the  official  views  of  a  Government  upon  a  given  subject. 
Sometimes  erroneously  employed  as  a  synonym  of  Memorial  {q.v.). 

IVIemorandum  of  Association.— See  Company. 

lYIemorial. — A  memorial  required  to  be  registered  pursuant  to 
any  Act  of  Parliament  relating  to  the  public  registering  of  deeds 
in  England  or  Ireland  is  liable  to  a  stamp  duty  of  two  shillings  and 
sixpence,  unless  the  instrument  registered  is  chargeable  with  a  less 
duty  than  two  shillings  and  sixpence,  in  which  case  the  stamp  on  the 
memorial  is  the  same  as  on  the  instrument  registered  (Stamp  Act,  1891, 
\-\    Sched.).     See  Kegistration  of  Deeds. 

lYIemorial  (Dipl.).  — An  official  document  containing  a  recital 
of  the  facts  of  a  question,  and  recapitulating  instructions  already  given 
to  a  diplomatic  agent  {q.v.).     See  Memorandum. 

lYIcmory,  Legal.— See  Custom. 

lYI  en  aces. — The  law  as  to  menaces  and  threats  is  in  few  books 
gathered  up  under  one  head,  but  is  found  under  the  titles  Coercion, 
Extortion,  Intimidation,  Undue  Influence,  and  the  like,  according 
to  the  considerations  of  the  civil  or  penal  effect  of  the  use  of  unlawful 
means  to  influence  the  will  of  others. 

Civil  Remedies. — Where  a  contract  has  been  made  under  the 
pressure  of  menaces  a  person  so  induced  to  make  it  may — (1)  sue  for 
its  rescission  or  avoidance ;  or  (2),  plead  the  menaces  in  answer  to  an 
action  brought  upon;  or  (3),  may  recover  any  damages  sustained  by 
entering  into  the  contract. 

Executed  Contracts. — Money  paid  is  recoverable  if  paid  under  duress 
of  the  person,  i.e.  under  threats  of  imprisonment  or  personal  injury  but 
not  if  paid  under  threats  with  reference  to  property. 

Executory  Contracts. — A  contract  induced  by  threat  is  voidable.  In 
such  a  case  the  threats  need  not  be  of  personal  violence,  but  may  be 
such  threats  as  to  prosecute  for  a  criminal  offence  the  other  party  to  the 
contract,  or  some  person  to  whom  that  other  party  is  related  by  blood 
or  marriage  {Kaufman  v.  Gerson,  [1904]  1  K.  B.  591,  597).  The  crucial 
I  \  question  in  such  a  case  is  not  the  form  of  threat  but  whether  the  will 
has  been  coerced  by  the  threat  {ibid.). 

It  has  been  doubted  whether  threats,  falling  short  of  an  assault,  but 
producing  mental  shock,  would  give  a  cause  of  action  for  tort,  having 
regard  to  the  decisions  in  Victorian  Railway  Commissions  v.  Coidtas, 
1888,  13  App.  Cas.  222;  and  Mitchell  v.  Railroad  Co.,  1897,  151  New 
York,  107.  But  see  Beven  on  Negligence,  3rd  ed. ;  Bell  v.  G.  N.  Rly.  Co., 
1890,  26  L.  R.  Ir.  428;  Wilkinson  v.  Doivnton,  [1897]  2  Q.  B.  57. 

Threats  or  intimidation  whereby  a  man  to  his  damage  is  made  to 
abstain  from  doing  what  he  has  a  right  to  do,  or  do  what  he  has  a  legal 
right  not  to  do,  are  actionable  in  certain  cases.  The  limits  of  the  civil 
right  of  action  are  fully  considered  in  Allen  v.  Flood,  [1898]  A.  C.  1 ; 
TcmiKrton  v.  Russell,  [1893]  1  Q.  B.  715;  Quinn  v.  Leathem,  [1901] 
A.  C.  495;  Gihlan  v.  National  Amalgamated  Labourers    Union,  [1903] 
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2  K.  B.  600.  Intimidating  circulars  have  formed  a  ground  for  granting 
injunctions  (Lyons  v.  Wilkins,  No.  1,  [1896]  1  Ch.  811;  No.  2,  [1899] 
1  Ch.  255).  So  far  as  concerns  acts  done  in  furtherance  of  trade  disputes 
the  right  of  action  is  limited  by  the  Trade  Disputes  Act,  1906.  See 
Trade  Union. 

Quasi-criminal  Remedies. — Where  a  person  is  threatened  under 
circumstances  not  amounting  to  an  assault,  he  is  entitled  to  swear 
the  peace  on  the  person  who  threatened  him.  See  Articles  of  the 
Peace,  Vol.  I.  p.  522;  R  v.  Cork  Justices,  1882,  15  Cox  C.  C.  149;  Ex 
parte  Seymour,  1883,  15  Cox  C.  C.  242. 

Criminal  Remedies. — 1.  Menaces  and  threats  of  personal  violence  are 
punishable  at  common  law  when  they  amount  to  an  Assault. 

2.  Intimidation  of  persons  under  the  protection  of  a  Court,  such  as 
witnesses  or  parties  to  legal  proceedings,  is  a  misdemeanor  punishable 
en  indictment  or  summarily  as  a  contempt  of  the  Court.  See  Contempt 
OF  Court,  Vol.  III.  p.  497. 

3.  It  is  said  to  be  an  indictable  misdemeanor  at  common  law  to 
extort  money  by  actual  duress,  or  by  such  threats  as  common  firmness 
cannot  withstand ;  whether  the  threat  is  of  violence  or  of  an  accusation 
seriously  affecting  character ;  but  not  where  it  is  a  mere  threat  to  bring 
an  action  {R.  v.  Woodward,  1708, 11  Mod.  Eep.  137 ;  6  East,  133 ;  8  E.  K. 
431?i. ;  R.  V.  Southerton,  1805,  6  East,  126  ;  8  K.  K.  428 ;  R.  v.  Knewland, 
1796,  2  Leach,  721 ;  3  Kuss.  on  Crimes,  6th  ed.,  346 ;  R.  v.  Yates,  1853, 
6  Cox  C.  C.  441).  But  proceedings  for  these  offences  are,  for  the 
most  part,  rendered  unnecessary  by  the  statutory  provisions  to  be  now 
stated. 

4.  It  is  a  misdemeanor  (1)  to  threaten  to  publish  any  libel  upon 
any  other  person,  or  directly  or  indirectly,  (2)  to  threaten  to  print 
or  publish,  or  (3)  to  propose  to  abstain  from  publishing,  or  (4)  to  offer 
to  prevent  the  printing  or  publishing  of  any  matter  or  thing  touching 
any  other  person,  if  the  act  is  done  with  intent  {a)  to  extort  any  money 
or  security  for  money  (including  bank  notes,  14  &  15  Vict.  c.  100,  s.  18), 
or  any  valuable  thing  from  such  or  any  other  person,  or  (6)  to  induce  any 
person  to  procure  for  any  person  any  appointment  or  office  of  profit  or 
trust.  The  punishment  is  imprisonment,  with  or  without  hard  labour, 
for  not  over  three  years.  This  offence  is  distinct  from,  and  cumulative 
upon,  those  next  to  be  enumerated  (6  &  7  Vict.  c.  96,  s.  3). 

The  term  of  imprisonment  is  exceptional,  but  does  not  appear  to 
be  affected  by  sec.  1  of  the  Penal  Servitude  Act,  1891,  54  &  55 
Vict.  c.  69. 

It  is  to  be  noted  that  as  the  word  "  defamatory  "  is  not  used  in  the 
enactment,  in  the  part  as  to  publishing  matter,  the  matter  need  not 
be  defamatory  {R.  v.  Coghlan,  1866,  4  F.  &  F.  316).  It  has  not  been 
decided  whether  a  person  accused  under  it  can  avail  himself  of  the 
right  to  plead  justification,  which  exists  as  to  criminal  proceedings  for 
defamatory  libel  (6  &  7  Vict.  c.  96,  s.  6). 

The  intent  to  extort  may  be  proved  by  circumstantial  evidence^ 
without  direct  evidence  of  express  demand ;  but  an  attempt  to  obtain 
delivery  of  an  account,  or  payment  of  a  debt  reasonably  believed  to 
be  due,  is  not  extortionate  within  the  enactment  (R.  v.  Coglilan,  1866,. 
4  F.  &  F.  316). 

There  are  numerous  felonies,  mostly  statutory,  involving  the  element 
of  menaces  or  threats. 

5.  It  is  a  felony  maliciously  to  send,  deliver,  or  utter,  or  directly  or- 
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iruliredly  to  cause  to  he  received,  knowing  the  contents  thereof,  any  letter  or 
writing  threatening  to  kill  or  murder  any  person.  The  punishment  is 
penal  servitude  for  life  or  not  less  than  three  years  (1861,  c.  100,  s.  16). 
The  word  "  maliciously  "  was  introduced  into  the  clause  in  Parliament 
(3  Euss.  on  Crimes,  6th  ed.,  34871.  (^)),  and  does  not  appear  in  the  other 
statutory  definitions  of  similar  crimes.  What  it  means  has  not  been 
decided.  It  is  unnecessary  to  state  in  the  indictment  to  whom  the 
writing  was  delivered,  and  the  recipient  need  not  be  the  person 
threatened. 

6.  It  is  a  felony  to  send,  deliver,  or  utter,  or  directly  or  indirectly  caicse 
to  he  received,  knowing  the  contents  thereof,  any  letter  or  writing 
threatening  to  burn  or  destroy  any  house,  barn,  or  other  building,  or 
any  rick  or  stack  of  grain,  hay,  or  straw,  or  other  agricultural  produce, 
or  any  such  produce,  or  any  ship  or  vessel,  or  to  kill,  maim,  or  wound 
any  cattle.  It  is  punishable  by  penal  servitude  from  three  to  ten  years 
(1861,  c.  97,  s.  50).  There  are  no  decided  cases  on  this  enactment.  The 
words  directly,  etc.,  were  inserted  in  this  and  the  preceding  enactment, 
so  as  to  obviate  the  narrowing  effect  of  decisions  on  the  superseded 
Acts  (9  Geo.  i.  c.  22,  and  4  Geo.  iv.  c.  54 ;  see  Archbold,  Cr.  PL,  23rd 
ed.,  1116). 

7.  It  is  a  felony  to  send,  deliver,  or  utter,  or  directly  or  indirectly 
cause  to  be  received,  knowing  the  contents  thereof,  any  letter  or  writing 
— (1)  demanding  of  any  person,  with  menaces  and  without  any  reason- 
able and  probable  cause,  any  property,  chattel,  money,  valuable  security, 
or  other  valuable  thing  (1861,  c.  96,  s.  44);  (2)  threatening  to  accuse 
any  other  person  of  any  crime  punishable  in  law  with  death  or  penal 
servitude  for  not  less  than  seven  years,  or  of  any  assault  with  intent  to 
commit  rape,  or  of  any  infamous  crime  (see  Abominable  Crime),  with  a 
view  or  intent  to  extort  or  gain  by  means  of  the  letter  or  writing  any 
property,  chattel,  money,  valuable  security,  or  other  valuable  thing,  from 
any  person.  It  is  punishable  by  penal  servitude  for  life  or  not  less  than 
three  years  (1861,  c.  96,  s.  46). 

8.  It  is  also  felony  to  accuse  or  threaten  to  accuse  either  the  person 
to  whom  the  accusation  or  threat  is  made  or  another  of  an  Abominable 
Crime,  with  the  view  or  intent  to  extort  from  the  person  accused  or 
threatened  with  accusation,  or  any  other  person,  any  property,  chattel, 
money,  valuable  security,  or  other  valuable  thing.  It  is  punishable  by 
penal  servitude  for  life  or  not  less  than  three  years  (1861,  c.  96,  s.  47). 

The  definition  of  infamous  crime  in  7  and  8  does  not  include  offences 
against  sec.  11  of  the  Criminal  Law  Amendment  Act,  1885  (R.  v. 
Gilgannon,  1899,  63  J.  P.  457).  The  changes  effected  in  the  punishment 
of  crime  by  the  Penal  Servitude  Act,  1891,  have  resulted  in  there  being 
now  no  crime  for  which  seven  years  is  the  minimum  term  of  penal 
servitude,  see  Arch.  Cr.  PL,  23rd  ed.,  537. 

9.  It  is  felony,  with  intent  to  defraud  or  injure  any  other  person,  to 
compel  or  induce  any  person  by  certain  unlawful  means  (1)  to  execute, 
make,  accept,  indorse,  alter,  or  destroy  the  whole  or  any  part  of  any 
valuable  security ;  (2)  to  write,  impress,  or  affix  his  name  or  that  of 
any  other  person,  copartnership,  firm,  company,  or  the  seal  of  a  body 
corporate  to  any  paper  or  partnership  in  order  that  it  may  be  afterwards 
made  or  converted  into  a  valuable  security. 

The  unlawful  means  are — 

(a)  Any  unlawful  violence  to  or  restraint  of  or  threat  of  violence  to 
or  restraint  of  the  person  of  another ; 
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(b)  Accusation  or  threat  to  accuse  any  person  of  treason,  felony,  or 
infamous  crime. 

The  punishment  is  penal  servitude  for  life  or  not  less  than  three 
years. 

The  term  "  valuable  security  "  is  wide  enough  to  include  an  agree- 
ment to  pay  a  sum  of  money  to  prevent  an  action  (B.  v.  John,  1875, 
13  Cox  C.  C.  100). 

10.  It  is  a  felony  to  demand  by  menaces  (or  by  force)  any  property, 
chattel,  money,  valuable  security,  or  other  valuable  thing  of  any  person 
with  intent  to  steal  it.  It  is  punishable  by  penal  servitude  from  three 
to  five  years  (1861,  c.  96,  s.  45 ;  and  see  Larceny). 

11.  It  is  the  felony  known  as  robbery,  an  aggravated  form  of 
larceny,  to  steal  from  the  person  by  means  of  violence  or  threats  of 
violence.  The  offence  existed  and  was  capital  at  common  law,  but  is 
now  punishable  by  penal  servitude  from  three  to  fourteen  years  (1861, 
c.  96,  s.  40 ;  see  Larceny,  Vol.  VIII.  p.  59). 

It  is  immaterial  in  the  case  of  the  offences  7,  8,  9,  and  10  whether 
the  menaces  or  threats  are  of  violence,  injury  or  accusation,  to  be  caused 
by  the  offender  or  any  other  person  (1861,  c.  96,  s.  49).  Charges  for 
distinct  felonies  under  these  heads  should  not  be  joined  in  the  same 
indictment  (B.  v.  Ward,  1864,  10  Cox  C.  C.  42). 

12.  Where  an  owner  or  occupier  is  compelled  or  induced  by  threats 
(or  acts)  of  violence  to  open  his  house,  the  consequent  entry,  if  with 
felonious  intent,  is  Burglary  (2  Kuss.  on  Crimes,  6th  ed.,  8) ;  if  without 
such  intent,  it  would  appear  to  be  Forcible  Entry. 

13.  Theft  in  a  dwelling-house  of  any  chattel,  money,  or  valuable 
security,  if  accompanied  by  any  menace  or  threat  which  puts  some 
person  therein  in  bodily  fear  is  a  felony  punishable  by  penal  servitude 
from  three  to  fourteen  years  (1861,  c.  96,  ss.  53-61).  It  is  necessary 
not  only  to  prove  the  menaces,  etc.,  and  that  they  were  made  within 
or  operated  within  the  house  {R.  v.  Murphy,  1853,  6  Cox  C.  C.  340), 
but  also  that  they  put  someone  in  the  house  in  bodily  fear,  i.e.  fear 
of  physical  violence  {R.  v.  Etherington,  1795,  2  Leach,  671).  The 
menace  or  threat  need  not  precede  nor  facilitate  the  theft. 

Punishment. — In  the  case  of  all  these  offences  from  5  to  13,  two 
years,  with  or  without  hard  labour,  may  be  substituted  for  penal 
servitude,  and  the  minimum  term  of  which  was  in  each  case  reduced 
to  three  years  by  sec.  1  of  the  Penal  Servitude  Act,  1891  (c.  69,  s.  1). 
Males  under  sixteen  convicted  of  any  of  the  offences  5-7,  9,  and  11,  may 
be  whipped  (see  Juvenile  Offenders  ;  Whipping).  The  offences  are 
punishable  whether  committed  in  the  Admiralty  jurisdiction  or  within 
the  realm  (1861,  c.  96,  s.  115;  c.  97,  s.  72;  c.  100,  s.  68). 

Definition  of  Menaces  and  Threats. — There  is  no  very  appreciable 
distinction  between  menaces  and  threats.  For  the  purpose  of  robbery, 
the  menace  or  threat  must  be  of  personal  violence,  or  of  an  accusation 
or  consequence  of  such  a  character,  as  would  create  an  apprehension  of 
bodily  fear  or  would  affect  and  fetter  the  mind  of  the  person  threatened 
80  as  to  make  him  part  with  his  property  {R.  v.  Donnally,  1779,  1  Leach 
C.  C.  229 ;  2  East  P.  C.  715 ;  R.  v.  Stringer,  1842,  2  Moo.  C.  C.  261). 

In  the  statutes  the  word  "  menaces "  is  used  by  itself,  and  the 
word  "  threat "  with  a  specification  of  the  particular  form  of  threat 
prohibited.  But  for  the  purposes  of  sec.  44  of  the  Larceny  Act,  1861, 
and,  it  is  submitted,  for  all  cases,  a  menace  is  interpreted  as  meaning 
not  merely  a  threat  of  harm  or  violence  to  person  or  property,  e.g.  to 
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set  fire  to  a  stack  (B.  v.  Taylor,  1859,  1  F.  &  F.  511),  but  as  including 
also  threats  to  accuse  either  of  crime  {Doiinally's  case  above),  or  to 
imprison  on  a  false  charge  {R.  v.  Robertson,  1864,  10  Cox  C.  C.  9),  and 
threats  to  accuse  of  misconduct  or  immorality  not  amounting  to  a  crime 
{R.  V.  Miard,  1844,  1  Cox  C.  C.  22 ;  R.  v.  Chalmers,  1867,  10  Cox  C.  C. 
450 ;  R.  V.  Tomlinson,  [1895]  1  Q.  B.  706).  The  threats  may  be  by 
gestures  or  signs,  and  need  not  be  by  words,  except  in  the  cases  where 
writing  is  made  an  element  in  the  offence  {R.  v.  Jackson,  1783,  1  Leach 
C.  C.  267).  A  threat  to  take  proceedings  under  a  penal  statute  seems 
not  to  be  an  offence  within  any  of  the  Acts  of  1843  or  1861  {R.  v. 
Yates,  1853,  6  Cox  C.  C.  441). 

The  truth  or  falsehood  of  a  threatened  accusation,  whether  of  crime 
or  misconduct,  is  absolutely  immaterial,  and  the  accused  cannot  set  up 
the  truth  as  a  justification  {R.  v.  CracJcnell,  1866,  10  Cox  C.  C.  408;  R. 
V.  Richards,  1868,  11  Cox  C.  C.  43) ;  nor  is  it  any  defence  to  show  that 
after  threatening  to  accuse  with  intent  to  extort  the  defendant  actually 
I  prosecuted  on  the  accusation  (R.  v.  Redman,  1866,  35  L.  J.  M.  C.  89). 
There  are  conflicting  authorities  as  to  whether  reasonable  or  probable 
cause  in  No.  7  refers  to  the  threat  or  to  the  demand  for  money  (R.  v. 
Hamilton,  1843,  1  Car.  &  Kir.  212;  R.  v.  Gardner,  1824,  1  Car.  &  P. 
479 ;  R.  V.  Miard,  1844,  1  Cox  C.  C.  22 ;  R.  v.  Chalmers,  1867,  10  Cox 
450).  A  threat  made  in  demand  of  a  debt  or  sum  of  money  in  dispute 
has  been  held  not  to  be  indictable  (R.  v.  Heming,  1799,  1  Leach  C.  C. 
j  445?i.).  In  a  recent  Australian  case  {R.  v.  Craig,1^0'?>,  29  Victoria,  L.  E.  28) 
the  Court  followed  R.  v.  Chalmers  in  preference  to  R.  v.  Miard,  and  held 
that  to  justify  acquittal  the  jury  must  find  (1)  that  there  was  reasonable 
and  probable  cause  for  the  demand,  and  (2)  that  the  accused  honestly 
so  believed. 

Where  the  offence  is  committed  by  writing,  the  writing  may  be 
uttered  or  published  without  being  delivered ;  and  the  uttering  or 
delivery  need  not  be  to  the  person  threatened  {R.  v.  Grimwade,  1844, 
1  Den.  Cr.  C.  30 ;  R.  v.  Radford,  1844,  1  Den.  Cr.  C.  59).  The  writing 
should  be  set  out  in  full  in  the  indictment,  with  or  without  prefatory 
allegations  or  innuendoes  {R.  v.  Boucher,  1831,  4  Car.  &  P.  562 ;  R.y. 
Hunter,  1794,  2  Leach  C.  C.  625,  631).  Its  meaning  is  for  the  jury, 
unless  it  is  incapable  of  construction  as  a  threat  {R.  v.  Carruthers,  1844, 
1  Cox  C.  C.  138);  but  to  justify  conviction  the  meaning  must  be 
reasonably  direct  and  plain  {R.  v.  Girdwood,  1776,  1  Leach  C.  C.  142). 
But  it  would  seem  that  the  prosecutor  may  be  asked  what  meaning  he 
attached  to  the  letter  {R.  v.  Hendy,  1850,  4  Cox  C.  C.  243 ;  R.  v. 
King,  [1897]  1  Q.  B.  214),  and  that  declarations  by  the  accused  are 
admissible  to  show  the  meaning  {R.  v.  Tucker,  1826,  1  Moo.  C.  C.  134). 

Where  the  offence  involves  a  threat  to  accuse  of  a  crime,  the  exact 
crime  need  not  be  named  {R.  v.  Tucker,  1826,  1  Moo.  C.  C.  134),  nor 
need  the  threat  be  to  accuse  before  a  Court  {R.  v.  Robinson,  1837, 
-!  Moo.  &  It.  14) ;  but  if  it  is  not,  the  offence  is  also  a  threat  to  publish 
L  libel  within  No.  4. 

[Authorities. — Russell,  Crimes,  6th  ed.,  ii.  96,  iii.  346  ;  Archbold, 
Cr.  PL,  23rd  ed.,  520-529 ;  Stephen,  Dig.  Cr.  Law,  6th  ed.] 

Menial  Servant.— ("Menial,"  an  adjective  formed  from  M.  E. 

meine,  a  household  (Skeat,  Etyinol.  Diet.).)     Menial  servants  are  those 

I     usually  employed  in  or  about  a  house,  or  who  render  personal  services 

I     to,  or  are  in  close  personal  relationship  with,  their  employers.     In  the 
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absence  of  special  agreement,  their  engagement  is  for  a  year,  the  service 
being  determinable  by  one  calendar  month's  notice,  or,  on  the  part  of 
the  employer,  by  paying  a  month's  wages  in  lieu  of  notice.  No  general 
rule  can  be  laid  down  for  determining  whether  servants  are  menial 
servants  or  not ;  each  case  depends  upon  its  own  facts.  The  following 
have  been  held  to  be  "  menial  servants : " — a  head  gardener  {Nowlan  v. 
Ahktt,  1835,  4  L.  J.  Ex.  155);  a  huntsman  {Nicoll  v.  Greaves,  1864,  33 
L.  J.  C.  P.  259) ;  a  person  engaged  to  do  general  work  about  a  garden 
and  stables  (Johnson  v.  Blenkensopp,  1841,  5  Jur.  870).  On  the  other 
hand,  the  housekeeper  of  a  large  hotel  {Lawler  v.  Linden,  1876,  10 
Ir.  R  C.  L.  188)  and  a  governess  {Todd  v.  Kerrich,  1852,  8  Ex.  Eep.  151) 
have  been  held  not  to  be  "  menial  servants."  See  Domestics  ;  Master 
AND  Servant. 

An  agreement  for  the  hire  of  a  menial  servant  is  exempt  from  stamp 
duty  (Stamp  Act,  1891,  schedule). 

IVlens  rca. — See  Guilty  Mind,  Vol.  VI.  p.  462;  Malice,  Vol. 
VII.  p.  504. 

Mental  Infirmity.— See  Lunacy,  Vol.  VIII.  p.  458. 

lYIcrcantilc  Agent- — See  Principal  and  Agent. 

lYIercantile  IVIarlne  Fund. — See  Merchant  Shipping. 

Merchandise  IVlarks. 

A.  Contents  of  the  Acts;  Warranty  of  Marks;  Koyal 
Warrants. 

The  criminal  law  of  false  marking  is  contained  in  the  Merchandise 
Marks  Act,  1887,  50  &  51  Vict.  c.  28,  which  re-enacted  in  an  improved 
form  the  provisions  of  the  earlier  Act  of  1862,  25  &  26  Vict.  c.  88,  and 
which  has  since  been  amended  by  the  Act  of  1891,  54  &  55  Vict.  c.  15.  The 
principal  Act  (M.  M.  A.,  1887)  contains  a  most  important  section  (s.  16), 
prohibiting  the  importation  of  deceptively  or  spuriously  marked  goods 
into  the  country,  in  some  cases  absolutely,  in  others  unless  a  qualifying 
mark  indicating  the  country  of  origin  is  appended  to  the  goods  (below,  D). 
This  section  was  inserted  in  accordance  with  the  International  Conven- 
tion for  the  protection  of  industrial  property,  signed  at  Paris  in  1883. 
The  Act  contains  also  special  regulations  as  to  watch-case  marks  (ss.  7,  8); 
a  provision  importing  a  warranty  of  the  genuineness  or  accuracy  of  a 
trade  mark  or  mark  or  trade  description  applied  to  goods  which  are  the 
subject  of  a  sale,  unless  the  contrary  is  expressed  in  a  writing  delivered 
at  the  time  of  sale,  and  signed  (s.  17 ;  Starey  v.  Chilworth  Gknpowder  Co., 
1889, 24  Q.  B.  D.  90);  and  it  imposes  a  penalty  for  the  false  representation 
of  royal  warrants  (s.  20). 

The  Act  in  general  casts  the  proof  of  his  innocence  upon  the  person 
found  in  possession  of  or  dealing  in  fraudulently  marked  goods.  But  it 
does  not  abolish  the  necessity  that  to  justify  a  conviction  there  shall  be 
the  criminal  intent,  or  mens  rea,  which  is  a  normal  element  of  every 
crime.  In  order  to  convict,  the  magistrate  or  jury  must  be  satisfied,  in 
the  result,  that  the  person  charged  acted  with  such  intent  {GHdley  v. 
Swinhome,  1888,  52  J.  P.  739,  791;  cp.  Sherras  v.  Be  Butzen,  [1895] 
1  Q.  B.  918). 
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Unless  otherwise  stated,  the  sections  cited  are  from  the  M.  M.  A., 
1887.     They  are  very  much  condensed. 

B.  Offences. 

Every  person,  corporation,  or  partnership  (s.  3  (1))  who  does  any  of 
the  Acts  mentioned  below  ((i.)-(v.))  is  guilty  of  an  offence,  unless  he  proves, 
as  to  (i.)-(iv.),  that  he  acted  without  intent  to  defraud,  i.e.  to  deceive 
either  the  immediate  or  ultimate  purchasers  (Wood  v.  Burgess,  1889, 
24  Q.  B.  D.  162).  As  to  the  defence  to  (v.),  see  the  sub-division 
itself. 

(i.)  Forges  any  trade  mark,  or  makes,  disposes  of,  or  has  in  his  posses- 
sion for  such  purpose,  any  die  or  instrument  (s.  2  (1)  a,  c,  e).  Trade 
mark  means  a  trade  mark  which  is  either  registered  in  England  (see 
Trade  Marks  Act,  1905,  5  Edw.  vii.  c.  15,  and  Trade  Marks),  or  is 
protected  by  law  in  any  State  or  British  possession  to  which  sec.  91  of 
the  Patents  and  Designs  Act,  1907,  7  Edw.  vii.  c.  29,  has  been  applied. 
It  is  forgery  (a)  to  make  the  trade  mark  itself,  or  a  colourable  imitation 
of  it  {i.e.  a  mark  so  nearly  resembling  it  as  to  be  calculated  to  deceive, 
see  Payton  v.  Snelling,  Lampard  &  Co.,  [1901]  A.  C.  308,  and  Trade 
Marks),  without  the  assent  of  the  proprietor  of  the  trade  mark,  proof  of 
which  lies  on  the  defendant ;  or  {h)  to  falsify,  by  alteration,  a  genuine 
mark  (s.  4). 

(ii.)  Falsely  applies  any  trade  mark  (above,  (i.)),  or  a  colourable 
imitation  {ibid.)  of  a  trade  mark,  to  goods  (s.  2  (1)  b).  It  is  an  appli- 
cation of  the  mark  to  goods  to  apply  it  to  anything,  such  as  a  cover 
or  a  reel,  sold  or  kept  with  the  goods,  or  to  so  use  it  as  to  induce 
the  belief  that  the  goods  are  designated  or  described  by  the  mark 
(s.  5  (1)).  In  Wood  V.  Burgess,  1889,  24  Q.  B.  D.  162,  the  application 
consisted  in  refilling  soda-water  bottles  upon  which  the  mark  (a  name) 
was  moulded.  In  Budd  v.  Lucas,  [1891]  1  Q.  B.  408,  the  false  descrip- 
tion (below,  (iii.))  was  contained  in  an  invoice  accompanying  the  goods. 
It  is  a  false  application  if  the  mark  is  applied  without  the  assent  of 
the  proprietor,  the  onus  of  proof  of  which  is  cast  on  the  defendant 
<s.  5  (3)). 

(iii.)  Applies  (above,  (2))  any  false  trade  description  to  goods  (s.  2  (1)  d). 
The  Act  does  not  extend  to  false  descriptions  of  quality,  nor  to  any  verbal 
false  descriptions.  Trade  description  is  defined  to  be  any  description, 
statement,  or  other  indication  as  to  the  measurement,  quantity,  or 
weight,  place  or  mode  of  production,  or  the  material  of  the  goods,  or 
as  to  their  being  subject  to  an  existing  patent  privilege  or  copyright 
(s.  3  (1)).  So  selling  machine-made  cigarettes  as  hand-made  is  a  false 
trade  description  {Kirshenboim  v.  Salmon  &  Gluckstein,  [1898]  2  Q.  B. 
19).  That  the  machine-made  cigarettes  were  of  as  good  quality  as  the 
hand-made  is  no  defence.  The  offence  is  that  the  description  was  false 
to  the  knowledge  of  the  vendor,  and  therefore  he  cannot  claim  to  have 
icted  innocently  and  so  bring  himself  within  the  exception  {ibid.,  and 
sec.  2  (2)  (c)  of  the  Act  of  1887.  See  also  Starey  v.  Chilworth  Gunpowder 
Co.,  1889,  24  Q.  B.  D.  97).  The  customs  entry  relating  to  imported 
goods  is  a  trade  description  applied  to  the  goods  (M.  M.  A.,  1891,  s.  1), 
and  any  figure  (probably  includes  "  numeral,"  see  sec.  3  Trade  Marks 
Act,  1905,  5  Edw.  vii.  c.  15),  word,  or  mark  which,  according  to  the 
custom  of  the  trade,  is  commonly  taken  to  be  an  indication  of  any  of  the 
above  matters,  is  a  trade  description  (s.  3  (1)).     The  trade  description 
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is  ''false  "  if  it  is  false,  i.e.  untrue,  in  a  material  respect  of  the  goods,  and 
whether  originally  so  or  by  alteration.  It  is  not  excused  by  being  part 
of  a  trade  mark,  except  in  the  case  of  a  name  or  initials.  A  description 
by  figures,  words,  marks  (s.  3  (1)),  a  false  name  or  initials  (s.  3  (3)), 
wliich  is  reasonably  calculated  to  lead  persons  to  believe  that  the 
goods  are  the  manufacture  or  merchandise  of  some  person,  whose  they 
are  not,  is  "false"  (s.  3  (1)).  Conventional  or  customary  descriptions 
lawfully  in  use  in  August  1887  to  indicate  that  the  goods  are  of  a  par- 
ticular class  or  method  of  manufacture  are  allowed  to  be  continued,  but  if 
they  include  the  name  of  a  place,  and  are  calculated  to  mislead  as  to  the 
place  of  production  of  the  goods,  the  name  of  the  real  place  of  production 
must  be  added  (s.  18 ;  cp.  below,  B).  Thus  a  product  of  cod-sounds  was 
held  to  be  lawfully  described  as  patent  isinglass,  having  been  so  known 
for  many  years  {Ch^idley  v.  Swinborne,  1888,  52  J.  P.  739,  791).  Eeal 
isinglass  is  made  from  the  sturgeon.  See  also  (quantity  of  beer)  North- 
Eastern  Breiceries  v.  Gibson,  1904,  68  J.  P.  356;  20  T.  L.  E.  496;  (soda 
crystals  containing  other  crystals)  Fowler  v.  Cripjos,  [1906]  1  K.  B.  16 ; 
(wine  labels)  Hooper  v.  Riddle,  1906,  70  J.  P.  417;  95  L.  T.  424; 
(mineral  waters)  Apollinaris  Co.  v.  Duckvjorth,  1906,  22  T.  L.  E.  744. 

(iv.)  Causes  any  of  the  above  Offences  to  be  Committed  (s.  2  (1)  /). 
"  There  is  nothing  in  the  Act  to  alter  the  general  rule  of  law  that  a 
master  is  not  criminally  responsible  for  the  unauthorised  acts  of  his 
servants,"  per  Pollock,  B.,  in  Bndd  v.  Lucas,  [1891]  1  Q.  B.  412 ;  but  "  we 
conceive  the  effect  of  the  Act  to  be  to  make  the  master  or  principal 
liable  criminally  (as  he  is  already  by  law,  civilly)  for  the  acts  of  his 
agents  and  servants  in  all  cases  "...  (within  sec.  2)  .  .  .  "  where  the 
conduct  constituting  the  offence  was  pursued  by  such  servants  and  agents 
within  the  scope,  or  in  the  course  of  their  employment,  subject  to  this : 
that  the  master  or  principal  may  be  relieved  from  criminal  responsibility 
where  he  can  prove  that  he  had  acted  in  good  faith,  and  had  done  all 
that  it  was  reasonably  possible  to  do  to  prevent  the  commission  by  his 
agents  and  servants  of  offences  against  the  Act "  {per  Lord  Eussell,  C.J., 
in  Coppen  v.  Moore  (No.  2),  [1898]  2  Q.  B.  314.  See  also  Cameron  v. 
Wigfjins,  [1901]  1  K.  B.  1). 

The  offence  of  selling  goods  to  which  a  false  trade  mark  has  been 
applied,  is  also  indictable  under  the  Larceny  Act,  1861,  24  &  25  Vict, 
c.  96,  s.  88,  the  charge  being  the  obtaining  of  money  by  false  pretences. 
The  onus  of  proof  is  on  the  prosecutor. 

The  object  of  the  Act  is  in  every  case  to  lead  to  a  disclosure  of  the 
real  offender.  It  exempts  from  liability  persons  employed  who  have 
unwittingly  committed  an  offence  while  acting  in  the  ordinary  course  of 
business  and  taking  reasonable  precautions,  on  condition  that  they  give 
information  as  to  the  persons  on  whose  behalf  the  acts  were  done  (s.  6) ; 
and  also  the  servants  of  a  master  resident  in  the  kingdom  who  have 
bond  fide  acted  under  instructions,  and  have,  on  demand,  given  full 
information  as  to  the  master  (s.  19).  An  accessory  within  the  kingdom 
to  an  offence  committed  without  it  is  guilty  of  the  offence  (s.  11).  See 
furtlier  the  next  paragraph. 

(v.)  Sells  or  exposes  for  sale,  or  has  in  his  possession  for  sale,  trade, 
or  manufacture,  any  goods  or  things  to  which  any  forged  trade  mark 
(aljove  (i.)),  false  trade  description  (above  (iii.)),  is  applied,  or  any  trade 
mark  or  colourable  imitation  of  a  trade  mark  is  falsely  applied  (above 
(ii.)),  unless  he  proves  that,  having  taken  all  reasonable  precautions,  he  had 
no  reason  to  suspect  the  genuineness  of  the  mark,  etc.,  and  that,  ou 
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demand,  he  gave  to  the  prosecutor  all  the  information  in  his  power  as  to 
the  persons  from  whom  he  obtained  the  goods,  etc.,  or  that  otherwise  he 
acted  innocently  (s.  2  (2)). 


C.  Prosecution,  Evidence,  Search  Warrants,  Punishment, 

Forfeiture. 

(1)  The  offences  under  the  Act  may  be  prosecuted  under  the 
Summary  Jurisdiction  Acts,  but  the  defendant  has  an  option  to  be 
tried  upon  indictment,  and  he  must  be  informed  of  this  before  the 
charge  is  gone  into  (s.  2  (6)).  The  Board  of  Trade  are  empowered  to 
prosecute  (M.  M.  A.,  1891,  s.  2),  and  so  also  are  the  Board  of  Agriculture 
and  Fisheries,  in  cases  which  appear  to  the  Court  to  relate  to  agricultural 
or  horticultural  produce  (57  &  58  Vict.  c.  19,  s.  1),  or  to  the  produce  of 
any  fishing  industry  (3  Edw.  vii.  c.  31,  s.  1  (8)).  The  prosecution  must 
be  commenced  within  three  years  from  the  offence,  or  one  year  from  its 
discovery  by  the  prosecutor,  whichever  is  the  earlier  (s.  15).  It  is 
within  the  Vexatious  Indictments  Act,  1860.  The  Court  has  power  to 
award  costs  against  either  prosecutor  or  defendant  (s.  14).  There  is  an 
appeal  to  the  Quarter  Sessions  (s.  2  (5)).  Other  proceedings,  including 
discovery  in  an  action,  are  not  affected  by  the  Act  (s.  19). 

(2)  If  evidence  that  the  defendant  acted  without  intent  to  defraud 
(above,  B),  or  innocently  {B  (v.)),  is  given,  the  prosecutor  may  give 
rebutting  evidence,  e.g.  as  to  antecedent  similar  acts  (Budd  v.  Lucas, 
[1891]  1  Q.  B.  408). 

Search  warrants  may  be  issued  (s.  12),  and  there  is  a  power  to  forfeit 
the  things  found,  though  no  one  is  convicted  (s.  12  (2)). 

(3)  The  punishment  on  indictment  is  fine  and  imprisonment,  the 
latter  not  exceeding  two  years.  On  summary  conviction  the  imprison- 
ment is  limited  to  four  months  with  or  without  hard  labour,  and  the 
fine  to  £20  for  a  first,  and  to  six  months  and  £50  for  any  subsequent 
conviction.  The  things  by  means  of  or  in  relation  to  which  the 
offence  was  committed  may  be  forfeited  (s.  2  (3),  (4)).  They  may  be 
sold,  and  any  innocent  party  compensated  out  of  the  proceeds  (ss.  2  (4), 
12  (3)). 


D.  Prohibition  on  Importation. 

Made  in  Germany. — It  is  prohibited  (by  a  reference  to  sec.  42  of  the 
Customs  Act,  1876)  to  import  either  goods  liable  to  forfeiture  under 
the  M.  M.  A.  (above,  C  (3)),  or  goods  of  foreign  manufacture  bearing 
any  name  or  trade  mark  being,  or  purporting  to  be,  the  name  or 
mark  of  any  manufacturer,  dealer,  or  trader  in  the  United  Kingdom, 
unless  (in  the  latter  case)  they  are  accompanied  by  a  definite  indication 
of  the  country  where  the  goods  were  made  or  produced  (s.  16).  It  is  to 
this  prohibition  that  the  familiar  legend  "  made  in  Germany,"  etc.,  owes 
its  origin.  The  Act  does  not  affect  unmarked  goods,  but  it  requires 
those  which  bear  or  are  marked  with  any  trade  description  (B  (in.)), 
which  would  be  "  false  "  (B  (iii.))  if  unqualified,  to  be  so  qualified  as  not 
to  mislead.  Thus,  if  goods  bear  the  name  of  an  English  manufacturer 
(s.  16  (1)),  or  a  name  which  is  that  of,  or  is  a  colourable  imitation  of 
that  of,  a  place  in  the  United  Kingdom  (s.  16  (4)),  or  if  they  are  marked 
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with  English  words  {B  (iii.);  cp.  s.  3  (1)),  the  name  or  words  are  taken, 
unless  qualified  by  an  express  indication  of  the  true  country  of  origin, 
to  be  a  description  that  the  goods  are  of  English  origin. 

The  Commissioners  of  Customs  have  power  to  make  regulations  for 
carrying  out  the  Act,  and  they  have  issued  a  large  number  of  orders 
(Kerly  on  Trade  Marks,  App.  14).  Their  officers  are  required  to  stop, 
and  in  some  cases  to  destroy,  the  prohibited  goods.  The  Commissioners 
construe  the  Act  to  apply  to  goods  in  transit,  but  not  to  unmanufactured 
goods. 

Evidence  of  the  port  of  shipment  is  primd  facie  evidence  of  the  place 
of  origin  of  the  goods  (s.  10  (2)).     See  also  Plate;  Watch. 

[^i*^;ion>/es.— Text-books :  Gray  (1888),  Sebastian  (1890),  Finch 
(1904),  and  Kerly  on  Trade  Marks,  1905.] 


IVIerchant  Shipping*. — The  law  as  to  merchant  shipping  is 
now  consolidated  in  the  Merchant  Shipping  Act,  1894,  and  amending  Acts, 
and  will  be  found  under  the  headings  of  its  various  branches  in  this  work, 
viz. :  The  law  with  regard  to  the  ownership  and  management  of  and  juris- 
diction over  British  ships,  under  British  Ship  ;  the  management  of  foreign 
ships  in  British  jurisdiction,  under  Foreign  Ship  ;  masters  of  British  and 
foreign  ships,  under  Shipmaster  ;  seamen  of  British  ships,  under  Seaman  ; 
and  that  concerning  seamen  of  foreign  ships,  under  Foreign  Seaman; 
the  law  relating  to  fishing-boats  and  their  crews,  under  Fishing-boats  ; 
that  relating  to  passenger  and  emigrant  ships,  under  Passengers  (Sea)  ; 
safety  of  ships  in  navigation,  under  Affreightment,  British  Ship, 
Collisions,  Grain  Cargo,  Life-saving  Appliances,  Load-line;  shipping 
inquiries  and  Courts,  under  Shipping  Inquiries,  Naval  Courts,  Survey 
Courts;  loading,  carriage,  and  delivery  of  goods,  under  Cargo;  the 
liability  of  shipowners,  under  Limitation  of  Liability;  wreck  and 
salvage,  under  Salvage  and  Wreck  ;  pilotage,  under  Pilot  ;  and  light- 
houses, under  Lighthouse.  The  present  article  accordingly  only  deals 
with  the  administration  and  control  of  the  mercantile  marine. 

The  Board  of  Trade  is  the  department  which  undertakes  the  general 
superintendence  of  all  matters  relating  to  merchant  shipping  and  sea- 
men, and  is  authorised  to  carry  into  execution  the  provisions  of  all  Acta 
relating  to  merchant  shipping  and  seamen,  except  where  it  is  otherwise 
therein  provided  or  so  far  as  the  revenue  is  concerned  (s.  713).  All 
consular  officers  and  officers  of  customs  abroad,  and  local  marine  boards 
and  superintendents,  must  make  and  send  to  the  Board  any  returns  or 
reports  on  any  matter  relating  to  British  merchant  shipping  or  seamen 
required  by  it  (s.  714);  and  all  superintendents  when  required  by  the 
Board  must  produce  to  it  or  its  officers  all  official  log-books  and  other 
documents  delivered  to  them  under  the  Act  (s.  715).  The  Board  pre- 
scribes the  forms  for  all  books,  instruments,  or  papers  required  by  the 
Act  (s.  720),  except  those  for  bills  of  sale,  mortgages,  ancl  transfers  of 
mortgages,  for  which  a  statutory  form  is  given  (Sched.  I.  Part  I.)  and 
other  documents,  e.g.  certificates  of  surveyors  and  of  registry,  etc. 
(Sclied.  L  Part  II.),  which  are  prescribed  by  the  Commissioners  of 
Customs,  and  both  classes  of  documents  can  be  altered  by  them  with 
the  consent  of  the  Board  of  Trade  (s.  65) ;  documents  properly  issued 
by  it  are  admissible  in  evidence;  and  instruments  for  carrying  into 
effect  the  provisions  of  the  Act  with  regard  to  registry  (such  as  thoso 
given  in  Sched.  I.  Parts  I.  and  II.  of  the  Act),  and  instruments  used  by 
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authority  of  the  Board  in  connection  with  masters  and  seamen,  safety 
in  navigation,  lighthouses,  and  the  former  Mercantile  Marine  Fund  (see 
Part  XII.  of  the  Act)  are  exempt  from  stamp  duty  (ss.  719-721) ;  and 
any  offence  with  regard  to  use  of  such  forms,  such  as  forging  or  altering 
them,  is  liable  to  a  penalty  of  £10  (s.  722). 

Compliance  with  the  provisions  of  the  Act  may  be  enforced  by  officers 
of  the  Board  of  Trade,  commissioned  officers  of  the  Eoyal  Navy  on  full- 
pay,  British  consular  officers,  the  Eegistrar-General  of  Shipping  and 
Seamen  or  his  assistant,  chief  officers  of  customs,  and  superintendents, 
who  are  given  certain  powers  for  that  purpose,  such  as  requiring  pro- 
duction of  official  log-books,  and  of  a  list  of  the  persons  on  board,  taking 
copies  of  the  official  log-books,  requiring  them  to  be  explained,  and 
mustering  the  crew ;  and  failure  to  comply  with  a  requirement  of  any 
of  the  above  officers  is  punishable  by  a  penalty  of  £20  (s.  723). 

The  Board  of  Trade  also  may  appoint,  either  generally  or  for  special 
purposes,  surveyors  of  ships  for  the  purposes  of  the  Act  (and  also  a 
surveyor-general  of  ships)  at  such  ports  as  it  thinks  fit,  to  act  in  accord- 
ance with  the  Board's  regulations.  They  have  power  to  go  on  board 
steamships  and  inspect  them  and  their  machinery,  boats,  equipments,  or 
articles  on  board  them,  or  any  certificates  of  the  master,  mate,  or  engineer, 
subject  to  the  provisions  of  the  Act,  at  any  reasonable  time,  and  may 
require  them  if  necessary  to  be  taken  into  dock  for  the  purpose  of  sur- 
veying their  hulls,  and  any  person  hindering  them  in  performing  their 
duties  is  liable  to  a  fine  of  £5 ;  they  make  returns  to  the  Board  of  the 
result  of  their  surveys ;  and  a  refusal  to  supply  them  with  information 
by  an  owner,  master,  or  engineer  entails  a  penalty  of  £5  (ss.  724-726). 
In  British  possessions  the  governor  may  appoint  surveyors  for  this 
purpose  (s.  727).  The  Board  may  also  appoint  inspectors  to  report  on 
any  accident  or  damage  sustained  or  caused  by  a  ship,  or  whether  the 
provisions  of  the  Act  have  been  complied  with,  or  as  to  the  condition 
of  the  hull  and  machinery  of  any  steamship ;  such  inspector  has  powers 
of  entering  and  inspecting  ships  or  premises,  and  requiring  the  attend- 
ance of  persons  and  examining  them,  and  requiring  and  enforcing  the 
production  of  books,  papers,  or  documents,  and  administering  oaths  and 
requiring  a  declaration  of  the  truth  of  statements  made  to  him;  a 
penalty  of  £10  is  imposed  on  any  person  refusing  to  come  before  him 
or  to  do  anything  he  lawfully  requires  of  him,  and  on  any  person 
wilfully  impeding  an  inspector  in  the  performance  of  his  duty  (ss.  728 
and  729). 

Local  marine  boards  are  also  entrusted,  subject  to  the  control  of  the 
Board  of  Trade,  with  carrying  into  effect  the  provisions  of  the  Merchant 
Shipping  Act  (s.  244).  These  boards  are  established  at  such  ports  as 
the  Board  determines,  and  are  constituted  of  the  mayor  or  provost  and 
the  stipendiary  magistrate  (or,  if  there  be  more  than  one,  such  of  them 
as  the  Board  chooses),  four  members  appointed  by  the  Board  from 
among  persons  residing  or  having  places  of  business  at  the  port  or 
within  seven  miles  of  it,  and  six  members  elected  by  the  owners 
(including  corporations),  from  among  themselves,  of  foreign-going  and 
home-trade  passenger  ships  registered  at  the  port.  Such  appointments 
and  election  take  place  every  third  year,  and  provision  is  made  for 
filling  up  vacancies ;  the  register  consists  of  lists  of  electors,  which  are 
made  out  triennially,  posted  at  the  custom  house,  and  are  revised  by 
justices  before  the  election  (Sched.  VII.  of  the  Act).  These  boards  may 
regulate  their  mode  of  meeting  and  conducting  their  business,  but  their 
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quorum  must  not  be  less  than  three,  and  they  must  keep  minutes  of 
their  proceedings ;  but  no  act  or  proceeding  of  theirs  is  vitiated  or  pre- 
judiced by  reason  of  any  irregularity  in  election  of  members,  or  error 
in  list  of  voters,  or  irregularity  in  making  or  revising  that  list,  or  any 
not  duly  qualified  person  acting  on  the  board,  or  any  vacancy  on  th< 
board  (s.  244).  These  boards  must  send  such  reports  and  returns  to  the 
Board  as  it  requires,  and  all  the  minute-books  and  documents  must  be 
open  to  the  inspection  of  the  Board ;  if  they  fail  to  meet  or  discharge 
their  duties,  the  Board  may  take  into  its  own  hands  the  performance  of 
their  duties  till  the  next  election,  or  order  a  new  election  to  take  place 
at  once ;  and  any  appointments  or  arrangements  made  by  such  board, 
if  unsatisfactory  or  improper  for  the  port,  may  be  annulled  by  the 
Board  (s.  245).  These  boards  may  appoint  a  medical  inspector  of  ships, 
and  a  medical  inspector  of  seamen  for  the  port  (s.  204).  They  must 
maintain  mercantile  marine  offices  with  the  requisite  buildings,  super- 
intendents, deputies,  clerks,  and  servants;  and  such  offices  and  their 
business  are  controlled  and  regulated  by  them,  subject  to  the  sanction 
of  the  Board  to  the  number  of  persons  appointed  and  their  salaries  and 
wages  and  other  expenses,  and  subject  to  the  immediate  control  of  the 
Board  over  such  office  as  regards  the  receipt  and  payment  of  money 
thereat,  and  to  the  power  of  the  Board,  after  investigation,  to  remove 
any  servant  of  the  marine  board  in  such  office,  and  provide  for  the  per- 
formance of  his  duties  till  his  successor  is  appointed,  and  subject  to  the 
power  of  the  Board  to  appoint  a  mercantile  marine  office  in  any  sailors' 
home  in  the  port  of  London  which  then  becomes  subject  to  the 
immediate  control  of  the  Board,  and  not  that  of  the  local  marine  board 
(s.  246  (2)).  Mercantile  marine  offices  may  also  be  maintained  at  such 
ports  where  there  is  no  local  marine  board  as  the  Board  of  Trade  deter- 
mines; these  are  subject  to  the  immediate  control  of  the  Board,  and 
may  be  set  up  at  the  custom  house  in  such  ports,  with  the  consent 
of  the  Commissioners  of  Customs  {ibid.  (3)).  The  general  business  of 
superintendents  of  mercantile  marine  offices  (in  the  Act  called  super- 
intendents) is,  to  afford  facilities  for  engaging  seamen  by  keeping 
registries  of  their  names  and  characters ;  to  superintend  and  facilitate 
the  engagement  and  discharge  of  seamen ;  to  provide  means  for  securinu 
the  presence  on  board  at  the  proper  times  of  seamen  so  engaged ;  t<  • 
facilitate  the  making  of  apprenticeships  to  the  sea  service ;  and  generally 
to  perform  the  other  duties  relating  to  seamen,  apprentices,  and  ships 
imposed  on  them,  e.g.  transmitting  lists  of  crew  to  a  registrar  (s.  256), 
receiving  official  logs  (s.  242),  issuing  a  warrant  for  apprehending  a  sea- 
man or  apprentice  in  a  fishing-boat  charged  with  {inter  alia)  desertion, 
€tc.  (s.  380),  and  settling  disputes  as  to  wages  or  provisions  of  fishing- 
boats  (s.  387).  Any  act  done  before  a  deputy  is  equivalent  to  its  being 
done  before  a  superintendent  (s.  247).  Officers  of  local  marine  boards 
are  "  clerks  or  servants  "  within  the  meaning  of  the  Larceny  Act  (see 
Larceny);  and  any  person  fraudulently  applying  or  disposing  of  any 
chattel,  money,  or  valuable  security  received  by  him  (while  in  such  office 
or  service)  for  or  on  account  of  any  local  marine  board  or  public  board 
or  department,  for  his  own  use  or  any  other  use  than  that  for  wliich  it 
came  into  his  hands,  or  fraudulently  withholding,  retaining,  or  keeping 
back  the  same  or  any  part  of  it,  contrary  to  lawful  directions  and 
instructions  in  such  office  or  service,  is  guilty  of  embezzlement  within 
the  Urceny  Act  {q.v.)  (s.  248). 

The  P>oard  of  Trade  may  dispense  with  the  necessity  for  the  trans- 
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action  of  matters  required  by  the  Act  to  be  done  in  mercantile  marine 
offices,  and  such  matters,  if  otherwise  duly  transacted,  are  as  valid  as  if 
they  had  been  there  done  (s.  249).  No  fees  except  those  provided  by 
any  Act,  or  authorised  by  the  Board  of  Trade,  may  be  taken  at  any 
mercantile  marine  office  for  any  business  required  to  be  done  there, 
under  a  penalty  of  £20,  and  dismissal  (s.  250). 

All  moneys  which  were  formerly  payable  to  the  Mercantile  Marine 
Fund  (s.  716),  light  dues  and  sums  accruing  to  general  lighthouse 
authorities  under  Part  I.  of  the  Act  which  go  to  the  General  Lighthouse 
Fund,  are  not  now^  paid  to  the  Exchequer  (M.  S.  (Merc.  Mar.  Fund)  A., 
1898,  s.  1).  These  are  (<x)  all  fees  and  expenses  payable  for  the  survey 
or  measurement  of  ships  (Merchant  Shipping  Act,  1894,  s.  676  (c)) 
and  for  the  registration,  transfer  and  mortgage  of  British  ships  (M.  S. 
(Merc.  Mar.  Fund)  A.,  1898,  s.  3) ;  (b)  all  fees  and  other  sums  (other  than 
fines  and  forfeitures)  received  by  the  Board  of  Trade  for  certificates  of 
competency  of  officers  of  ships  (M.  S.  A.,  1894,  s.  676  ;  s.  97),  survey  of 
ships  for  the  purpose  of  the  Collision  Regulations  (s.  420,  Sched.  XVI.), 
necessary  survey  of  an  alleged  unseaworthy  ship  (s.  463),  and  for  medical 
inspection  of  seamen  (s.  203) ;  (c)  the  proceeds  of  unclaimed  property 
of  deceased  seamen,  except  where  such  have  to  be  paid  according  to  the 
directions  of  the  Accountant-General  of  the  Navy ;  (d)  sums  received 
by  the  Board  of  Trade  towards  expenses  incurred  in  relation  to  distressed 
seamen  and  apprentices ;  (e)  all  fees  payable  in  respect  of  services 
performed  in  connection  with  passenger  and  emigrant  ships,  e.g.  certifi- 
cates of  surveys  (s.  277) ;  (/)  fees  paid  upon  engaging  or  discharging 
crews  of  fishing-boats  before  a  superintendent;  (//)  proceeds  of  sale 
of  unclaimed  wreck  (during  His  Majesty's  lifetime) ;  (A)  fees  of 
receivers  of  wrecks;  and  (^)  costs  and  expenses  ordered  by  the  Court 
to  be  paid  to  the  Board  of  Trade  under  the  Boilers  Explosions  Acts 
(s.  676). 

The  following  expenses  formerly  chargeable  on  the  Mercantile  Marine 
Fund  (except  the  expenses  of  the  general  lighthouse  authorities  includ- 
ing those  of  removing  wrecks  (s.  531)  which  are  charged  on  the  General 
Lighthouse  Fund)  so  far  as  they  are  not  paid  by  any  private  person  are 
now  paid  out  by  moneys  provided  by  Parliament:  (a)  salaries  and 
expenses  connected  with  local  marine  boards  and  offices  and  examinations 
for  certificates  of  competency  whether  in  ships  or  fishing-boats  (q.v.) ;  (b) 
salaries  of  surveyors  and  officers  and  expenses  in  connection  with 
surveying  and  measuring  ships,  and  payment  of  medical  inspectors  of 
seamen ;  (c)  salaries  of  persons  employed  in  connection  with  passenger 
and  emigrant  ships ;  (d)  superannuation  allowances,  gratuities,  pensions, 
and  other  allowances  to  such  surveyors,  officers,  or  persons ;  (e)  allow- 
ances and  expenses  for  relief  of  distressed  British  seamen  and  apprentices, 
including  contributions  to  seamen's  refuges  and  hospitals  (ss.  190-194); 
(/)  sums  which  the  Board  of  Trade  thinks  fit  to  pay  in  respect  of  claims 
to  moneys  on  account  of  the  property  of  deceased  seamen  or  of  the 
proceeds  of  wreck;  (g)  expenses  of  depositions,  reports,  and  returns 
respecting  wrecks  and  casualties ;  (h)  expenses  incurred  in  connection 
with  the  duties  of  receivers  of  wreck;  (i)  pensions  or  other  sums 
payable  for  the  duties  formerly  performed  by  the  Trinity  House  in 
respect  of  cartage  and  ballastage  in  the  Thames ;  (j)  expenses  of  the 
lifeboat  service  and  helping  to  save  life  and  property  in  case  of  ship- 
wreck and  distress  at  sea,  and  rewarding  the  saving  of  life  in  such  cases 
as  the  Board  of  Trade  directs ;  (k)  reasonable  costs,  allowed  by  Board 
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of  Trade,  of  advertising  or  making  known  the  establishing  or  altering 
of  foreign  lighthouses,  buoys,  and  beacons  to  owners,  masters,  and  others 
interested  in  British  ships ;  and  (/)  costs  and  lexpenses  of  the  Board  of 
Trade  under  the  Boiler  Explosions  Acts,  and  remuneration  paid  there- 
under, and  costs  and  expenses  therein  ordered  to  be  paid  by  the  Board 
of  Trade  (M.  S.  A,  1894,  s.  677;  1898  (Merc.  Mar.  Fund),  s.  1). 

The  accounts  of  the  General  Lighthouse  Fund  are  "public 
accounts"  under  the  Exchequer  and  Audit  Departments  Act,  1866, 
29  &  30  Vict.  c.  39,  and  are  examined  and  audited  accordingly ;  and  as 
soon  as  possible  after  the  meeting  of  Parliament  in  each  year  the 
accounts  of  the  Mercantile  Marine  Fund  for  the  preceding  year  must 
be  laid  before  it  by  the  Board  of  Trade  (s.  679). 

[Authorities. — See  Ahhott,  Merchant  Shipping  (4th),  1901 ;  Temperley, 
Merchant  Shipping  Act  (2nd),  1907.] 


IVIcrchants'  Risk. — This  expression  in  a  charter-party  has 
been  construed  not  to  exclude  the  charterer's  right  to  general  average 
contribution  by  the  shipowners  in  respect  of  deck  cargo  properly  jetti- 
soned {Burton  v.  English,  1883,  12  Q.  B.  D.  218).  It  would  "clearly 
cover  improper  jettison,  also  it  would  cover  negligence  of  the  captain 
or  crew,  occasioning  stranding  or  collision,  and  any  other  acts,  if  any 
there  be,  of  the  servants  of  the  shipowners  for  which  they  would  other- 
wise be  responsible  "  {per  Bowen,  L.J.,  at  p.  223) ;  and  it  has  been  held  to 
cover  negligence  of  stevedores  in  loading  cargo,  causing  loss  of  cargo  by 
stanchions  giving  way,  where  under  charter  "  deck  load  to  be  provided 
at  full  freight  at  charterer's  risk,  accidents  to  hull  excepted,  even  when 
caused  by  negligence  of  persons  for  whom  shipowners  responsible  "  (  Wade 
v.  Cockerline,  1905, 10  C.  C.  47, 115).  Similarly  the  "  owner's  risk  rate  "  of 
a  railway  company  (who  are  bound  to  carry  without  making  unreasonable 
conditions)  does  not  exempt  the  company  from  liability  for  losses  by 
negligence  {Mitchell  v.  London  arid  Yorkshire  My.  Co.,  1875,  L.  E.  10  Q.  B. 
256),  or  from  the  duty  to  deliver  within  a  reasonable  time  {Robinson 
v.  Great  Western  Ely.  Co.,  1865,  35  L.  J.  C.  P.  123;  D'Arc  v.  London 
and  North- Western  My.  Co.,  1874,  L.  K.  9  C.  P.  325;  and  see  Birschd 
V.  Great  Eastern  Ely.  Co.,  1906,  12  C.  C.  11). 


IVIcrcy. — See  Pardon.  Juries  in  returning  a  verdict  of  guilty 
on  an  indictment,  if  they  consider  that  there  were  extenuating  circum- 
stances, add  to  the  verdict  a  rider  recommending  the  convict  to  mere  v. 
In  the  case  of  an  offence  not  capital  this  amounts  to  a  request  to  the 
judge  to  be  lenient  in  sentence.  Under  the  Criminal  Appeal  Act,  1907, 
7  Edw.  VII.  c.  23,  the  Court  of  Criminal  Appeal  will  have  power  in 
certain  cases  to  reduce  the  sentence  imposed  by  the  Court  of  trial. 
But  the  provisions  of  the  Act  do  not  abridge  the  prerogative  of  mercy 
(8.  19).  On  a  conviction  of  a  capital  offence  the  judge  can  only  pro- 
nounce or  record  sentence  of  death  and  transmit  the  recommendation 
to  the  Home  Office  for  consideration  by  a  Secretary  of  State  before 
detennining  whether  the  extreme  sentence  should  be  executed  o\ 
commuted  for  some  lesser  punishment. 


Merger, 
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Merger  is  the  destruction  or  "  drowning  "  by  operation  of  law  of  the 
less  in  the  greater  of  two  estates  coming  together  and  vesting  without 
any  intervening  estate  in  one  and  the  same  person  in  the  same  right. 
"  Whenever  a  greater  estate  and  a  less  coincide  and  meet  in  one  and  the 
same  person  without  any  intermediate  estate,  the  less  is  immediately 
annihilated,  or  in  the  law  phrase  is  said  to  be  merged,  that  is,  sunk  or 
drowned  in  the  greater  (2  Black.  Com.  177).  The  definition  above  given 
adds  in  the  same  right;  the  appropriateness  of  the  addition  will  be 
discussed  later.  The  undisputed  requisites  for  merger  to  take  place 
are — 

1.  Two  estates. 

2.  Vesting  in  the  same  person  at  the  same  time. 

3.  The  estates  must  be  immediately  expectant  one  on  the  other. 

4.  The  expectant  must  be  larger  than  the  preceding  (particular) 
estate. 

Although  the  principle  that  there  can  be  no  merger  unless  both 
estates  are  held  in  the  same  right  is  clearly  laid  down  by  Blackstone 
{loc.  cit.),  we  find  subsequent  writers  drawing  a  distinction  between 
estates  coalescing  by  act  of  law  and  estates  coalescing  by  act  of  party ; 
in  the  former  case  it  was  held  that  merger  did  not  take  place,  e.g.  a 
term  held  by  the  heir  as  executor  of  his  ancestor  would  not  merge  in 
the  inheritance  descending  upon  him  {Vincent  Lees  Case,  3  Leon.  110). 
But,  on  the  other  hand,  where  the  coalition  of  the  two  estates  was 
brought  about  by  act  of  party,  the  general  opinion  was  that  merger  did 
take  place  (cp.  Preston,  Conv.,  vol.  iii.  pp.  314,  315).  "Notwithstanding 
one  or  two  estates  may  be  held  in  trust  and  the  other  be  held  beneficially 
by  the  same  person,  or  that  both  estates  may  be  held  by  the  same  person 
on  the  same  or  different  trusts  .  .  .  the  doctrine  of  merger  will  operate 
on  these  estates.  For,  as  to  legal  estates,  the  exception  to  the  applica- 
tion of  this  doctrine  extends  to  those  instances  only  in  which  one  person 
has  the  legal  ownership  of  several  estates  in  different  rights  .  .  .  and  in 
which  the  law,  as  distinguished  from  equity,  takes  notice  of  these  different 
rights." 

But  this  doctrine  has  been  doubted.  In  Chambers  v.  Kingham, 
Fry,  J.,  said  (1878,  10  Ch.  D.  743):  "It  appears  to  me  that  in  the 

l)sence  of  special  circumstances  a  term  held  by  a  person  in  his  own 
light  does  not  merge  in  the  reversion  held  by  the  same  person  as  an 
udministrator ; "  and  see  In  re  Radcliffe,  Radcliffe  v.  Bewes,  [1892]  1  Ch. 
-27 ;  and  Challis,  B.  P.,  p.  82.  And  whatever  the  exact  doctrine  of  the 
'  ommon  law  may  have  been  in  this  respect,  the  question  of  whether 

states  were  held  in  the  same  right  was   decided  without  looking  to 

'•quitable  or  beneficial  interests,  legal  rights  and  legal  estates  alone  being 

considered.      Equity,  nevertheless,  would  in  every  case   interfere  to 

VOL.  IX.  13 
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preserve  beneficial  interests  from  being  destroyed  by  tbe  merger  of  two 
legal  estates.  [It  is,  however,  established  that  where  the  owner  of  land 
becomes  beneficially  entitled  to  a  charge  thereon  as  next-of-kin  to  the 
incumbrancer,  the  charge  will  merge  if  merger  is  for  the  landowner's 
benefit  {Lord  Conipton  v.  Oxenden,  1793,  4  Bro.  0.  C.  397;  29  E.  R.  954; 
2  R.  R.  131;  Re  French- Brewster's  Settlements,  [1904]  1  Ch.  713;  see 
Re  Hole,  [1906]  1  Ch.  673).]  By  the  Judicature  Act,  1873,  36  &  37 
Vict.  c.  66,  s.  25,  subs.  4,  it  is  enacted  that  there  shall  not,  after  the 
commencement  of  the  Act,  be  any  merger  by  operation  of  law  only  of 
any  estate  the  beneficial  interest  in  which  would  not  be  deemed  to 
be  merged  or  extinguished  in  equity.  In  view  of  these  provisions, 
the  distinction,  if  any,  made  by  the  common  law  becomes  of  no  practical 
importance.  The  words  of  the  Act  have  been  interpreted  to  mean  that 
"  where  there  would  not  be  a  merger  both  at  law  and  in  equity,  then 
the  merger  shall  not  follow,  because  it  would  operate  at  law ;  but  that 
where  there  would  be  a  merger  both  at  law  and  in  equity,  then  the 
merger  is  to  exist,  notwithstanding  the  provisions  of  the  Act."  Accord- 
ingly, where  lands  were  devised  to  two  successive  tenants  for  life,  and 
the  first  being  too  old  to  manage  the  lands,  etc.,  conveyed  the  lands  to 
the  second  tenant  for  life  to  hold  to  him,  his  heirs  and  assigns  to  the 
use  that  the  grantor  might  thereout  receive  a  rent-charge  of  £400,  and 
subject  thereto  to  the  use  of  the  second  tenant  for  life,  his  heirs  and 
assigns  during  the  life  of  the  grantor,  and  the  second  tenant  for  life  died 
first,  it  was  held  that,  having  regard  to  the  intention  of  the  parties,  there 
was  no  merger  of  the  estate  pnr  autre  vie  in  the  life  estate  of  the  second 
tenant  for  life  {Snow  v.  Boycott,  [1892]  3  Ch.  110).  [The  question 
whether  there  was,  in  view  of  equity,  a  merger,  depended  upon  the 
intention,  and  in  the  absence  of  any  direct  evidence  of  intention  (see 
Sncnv  v.  Boycott,  uhi  supra)  courts  of  equity  presumed  that  merger  was 
not  intended  if  it  was  to  the  interest  of  the  party,  or  only  consistent 
with  the  duty  of  the  party  that  merger  should  not  take  place  {Capital. 
etc..  Bank  v.  Rhodes,  [1903]  1  Ch.  631,  p.  652 ;  Lea  v.  Thursby,  [1904] 
2  Ch.  57).] 

Estates  for  years  and  at  will  merge  in  any  estate  of  freehold,  and 
estates  of  freeholds  not  of  inheritance  will  merge  in  freeholds  of  inherit- 
ance. An  estate  for  one's  own  life  is  the  greatest  of  all  estates  for  life, 
and,  accordingly,  an  estate  pur  autre  vie  will  merge  in  it.  The  important 
exception  to  the  doctrine  of  merger  is  that  an  estate  tail  will  not  merge 
in  a  fee  simple  in  reversion.  This  is  the  effect  of  the  construction,  in 
accordance  with  its  true  intent,  of  the  Statute  de  Donis.  Eor  were  this 
not  so,  the  tenant  in  tail  who  acquired  the  reversionary  fee  simple  might 
by  merger  defeat  the  claims  of  his  issue,  thus  acquiring  those  very  powers 
of  disposition  and  alienation  that  the  law  so  persistently  denied  to  estate^ 
tail  {WiscotVs  Case,  2  Rep.  6;  Kynaston  v.  Clarke,  2  AtK.  204).  [Bui 
an  estate  in  tail  after  possibility  of  issue  extinct  will  merge  in  the  fe<' 
simple  (Co.  Litt.  27  J).]  The  objection  as  to  defeating  issue  by  merger 
does  not  apply  to  base  fees  {q.v.),  and  they  accordingly  did  merge  in  the 
fee  simple  {Foxwell  v.  Van  Grutten,  1897,  A.  C.  658,  p.  679).  And  the 
Fines  and  Recoveries  Act  now  provides  (3  &  4  Will.  iv.  c.  74,  s.  39) 
that  whenever  a  base  fee  and  the  immediate  reversion  or  remainder 
shall  after  the  passing  of  the  Act  be  united  in  the  same  person,  then 
the  base  fee  shall  not  merge,  but  shall  be  ipso  facto  enlarged  into  as 
large  an  estate  as  the  tenant  in  tail,  with  the  consent  of  the  protector, 
if  any,  might  have  created  by  any  disposition  under  the  Act,  if  such 
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reversion  or  remainder  had  vested  in  any  other  person.  As  to  estates 
for  years,  all  are  of  the  same  "quantity,"  independently  of  the  length 
of  the  term,  but,  nevertheless,  a  reversionary  estate  for  years  is  deemed 
for  the  purposes  of  the  doctrine  of  merger  greater  than  any  other  class 
of  estate  for  years,  and  such  latter  estate  will  merge  in  it  even  though 
the  term  in  reversion  be  of  shorter  duration  {Hughes  v.  Rohotham^ 
2  P.  Wms.  236;  Stephens  v.  Bridges,  1821,  6  Madd.  66;  22  R.  R.  242). 
Whether,  however,  an  estate  for  years  will  merge  in  another  which 
is  in  remainder  and  not  in  reversion  has  never  been  decided,  and  (in 
view  of  the  conflicting  opinions  of  eminent  writers)  must  be  considered 
doubtful. 

Interests  falling  short  of  being  estates,  but  being  possibilities  of  an 
estate  only  (see  Estates),  such  as  an  interesse  termini  or  a  contingent 
remainder,  are  neither  subject  to,  nor  can  they,  on  the  other  hand,  by 
interposition,  prevent  merger  (see  Contingent  Remainder  ;  Interesse 
termini).  It  was  to  avoid  the  destruction  by  the  premature  ending 
of  the  particular  estate  of  freehold  (among  other  ways)  by  merger  that 
the  device  was  resorted  to  of  appointing  "trustees  to  preserve  con- 
tingent remainders."  Such  trustees  having  an  actual  estate  in  the  land 
intervening  between  two  estates  which  would,  but  for  such  intervention, 
have  merged,  the  contingent  interest  could  no  longer  be  defeated  by 
merger.  On  the  same  principle  quasi-contingent  remainders  in  copy- 
holds are  protected  from  destruction  by  the  estate  of  the  lord  of  the 
manor  {Pickersgill  v.  Grey,  1861,  30  Beav.  352;  54  E.  R.  925).  And 
contingent  remainders  were  finally  preserved  by  statute  from  destruction 
in  this  way  (as  well  as  by  forfeiture  and  surrender)  by  the  Real  Property 
Act,  1845  (8  &  9  Vict.  c.  106),  s.  8,  repealing  the  like  provisions  of  7  &  8 
Vict.  c.  76,  as  to  the  contingent  remainders  existing  at  any  time  after 
December  31,  1844. 

As  to  the  Effect  of  Merger  on  Persons  who  have  Claims  on  the  Merged 
Estate  or  Interest  derived  Thereout, — "It  would  not  be  consistent  with 
the  principles  of  justice,"  says  Preston  (3  Conv.  448),  "  that  a  man  should, 
l)y  his  own  act,  discharge  himself  from  his  own  lease  or  other  encum- 
brance." The  derivative  interest  may  be  benefited  but  cannot  be 
prejudiced  by  merger.  And  but  for  the  statutory  remedy  hereinafter 
mentioned,  when  a  tenant  for  life  makes  a  lease  for  years  at  a  rent,  and 
the  estate  for  life  subsequently  merges,  the  relationship  of  landlord  and 
tenant  ceases,  and  the  remedies  {i.e.  in  respect  of  rent  and  the  other 
covenants)  cease  together  with  the  reversion  to  which  they  were  origin- 
dly  incident  {Lord  Treasurer  v.  Barns,  Moo.  94;  Webh  v.  Russell,  1789, 
■■;  T.  R.  393;  1  R.  R.  725).  But  the  Real  Property  Act,  1845  (8  &  9 
Vict.  c.  106),  remedied  the  injustice  by  providing  (s.  9)  that  when  the 
reversion  expectant  on  a  lease  made  either  before  or  after  the  passing 
of  the  Act  shall,  after  the  passing  of  the  Act,  be  surrendered  or  merge, 
the  estate  which  shall  for  the  time  being  confer,  as  against  the  tenant 
under  the  same  lease,  the  next  vested  right  to  the  tenements  or  hered- 
itaments leased  shall,  to  the  extent  and  purpose  of  preserving  such 
incidents  to  and  obligations  on  the  same  reversion  as  but  for  the 
surrender  or  merger  thereof  would  have  subsisted,  be  deemed  the 
reversion  expectant  on  the  same  lease.  So  that  now  when  the  rever- 
sion originally  expectant  on  the  lease  merges,  the  owner  of  the  next 
•  state  is  in  the  position  of  landlord  with  all  the  landlord's  rights.  See 
Landlord  and  Tenant. 

We  have  dealt  hitherto  only  with  cases  of  merger  proper.     Merger 
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differs  from  surrender  in  that  the  former  takes  place  by  operation  of 
law  only,  the  latter  by  act  of  party,  and  the  distinction  is  therefore 
clearly  marked.  Merger  is,  however,  frequently  confused  with  what  is 
technically  called  "  extinguishment."  In  extinguishment  the  annihila- 
tion or  destruction  is  not  that  of  one  estate  by  coalescing  with  another 
in  the  same  land,  but  a  destruction  of  an  estate  or  right  or  interest 
collateral  or  issuing  out  of  the  land  by  being  united  with  an  actual 
estate  in  the  land — a  destruction  of  the  adjunct  in  the  principal,  e.g. 
rent-charges,  easements,  and  profits  db  prendre  are  extinguished  when 
they  come  to  co-exist  and  unite  in  the  person  entitled  to  an  estate 
in  the  land  to  which  they  are  collateral,  provided  that  such  estate  is  of 
the  same  or  greater  quantity  as  the  rent-charge,  easement,  etc. 

"  Extinguishment  is  the  annihilation  of  a  collateral  thing  or  subject 
in  the  subject  itself  out  of  which  it  is  derived.  That  the  estate  in  the 
rent,  etc.,  ceases  is  the  consequence  of  the  extinguishment  of  the  subject 
itself  .  .  .  under  the  doctrine  of  merger  the  subject  may  continue  after 
the  annihilation  of  one  estate  in  another  .  .  .  for  the  effect  of  merger  is 
only  to  involve  the  time  of  one  estate  in  the  time  of  another  estate,  or, 
at  the  utmost,  to  accelerate  the  right  of  possession  under  the  more  remote 
estate.  Thus  suspension  and  extinguishment  correctly  taken  are  appli- 
cable to  the  things  themselves  rather  than  the  estates  or  degrees  of 
interest  therein  "  (3  Preston,  Conv.  9,  10).  Suspension  is  partial  extin- 
guishment for  a  time  only,  and  takes  place  when  the  estate  in  the  land 
is  less  than  the  estate  in  the  collateral  thing,  and  when  the  two  cease 
to  co-exist  (by  determination  of  the  estate  in  the  land),  the  estate  in 
the  thing  collateral  revives.  For  details  as  to  the  extinguishment  and 
suspension  of  easements,  rents,  and  profits  a  prendre,  and  other  incor- 
poreal hereditaments,  we  must  refer  the  reader  to  the  respective  titles 
of  Easement,  Kent,  etc.  We  may  notice,  however,  the  exceptional  case 
of  tithes  and  tithe  rent-charges.  These  are  not  looked  upon  as  collateral 
for  the  purposes  of  extinguishment  in  the  land  out  of  which  they  arise, 
but  by  virtue  of  statutory  provisions  in  that  behalf  they  may,  by  a 
declaration  by  deed,  to  be  approved  by  the  Board  of  Agriculture,  be 
merged  or  extinguished  in  the  land  (see  Tithes  ;  and  6  &  7  Will.  iv. 
c.  71,  8.  71 ;  1  &  2  Vict.  c.  64,  ss.  1,  2,  arid  4 ;  2  &  3  Vict.  c.  62,  ss.  1-6 ; 
and  9  &  10  Vict.  c.  73,  s.  19). 

Two  other  instances  of  extinguishment  may  be  noticed  shortly  for 
the  purpose  of  cross-reference,  viz.,  (1)  of  equitable  estates,  (2)  of  charges 
and  encumbrances. 

It  has  been  stated  as  a  universal  proposition  that  wherever  the  legal 
and  equitable  estates  uniting  in  the  same  person  are  co-extensive  and 
commensurate,  the  latter  is  absorbed  by  the  former.  "  The  better  phrase 
is  that  it  no  longer  exists  "  {Phillips  v.  Brydges,  1796,  3  yes.  120 ;  30 
E.  R.  926  ;  Selhy  v.  Alston,  1797,  3  Ves.  339 ;  30  E.  E.  1042 ;  4  R.  R.  10). 
Wlien  this  happens  the  legal  estate  necessarily  controls  the  devolution 
or  other  incident  wherein  the  two  estates  may  happen  to  differ,  e.g.  where 
A.  took  an  equitable  estate  under  his  father's  will  equal  and  co-extensive 
with  the  legal  estate  descended  to  him  under  his  mother's  intestacy,  tlie 
equitable  "  merged  "  in  the  legal  estate,  and  on  his  death  intestate  the 
descent  was  regulated  by  the  legal  estate  {In  re  Douglas,  Wood  v.  Douglas, 
1884  28  Ch.  D.  327).  [Where  equitable  tenants  in  common  acquired 
a  legal  joint  tenancy  in  the  same  property  it  was  held  on  the  authority 
of  Sell}y  V.  Aldon,  that  the  equitable  estate  was  merged  in  the  legal 
(He  ^lou8,  [1901]  1  Ch.  291).]    See  Legal  Estate;  Trusts. 
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Extinguishment  of  Encnmhrances. — The  doctrine  that  an  encumbrance 
paid  off  by  a  purchaser  of  the  encumbered  property  is  under  certain  cir- 
cumstances extinguished,  is  known  as  the  doctrine  in  Toulmin  v.  Steer, 
;3  Mer.  210 ;  17  R.  R.  67.  It  has  been  said  of  this  doctrine  (in  Stevens  v. 
Mid-Rants  Rhj.  Co.,  1873,  L.  E.  8  Ch.  1064):  "It  is  quite  right  that  an 
intermediate  encumbrancer  should  not  be  prejudiced  by  any  dealings 
between  his  debtor  and  another  encumbrancer.  At  the  same  time  it  is 
not  for  this  Court  to  find  some  recondite  technical  ground  for  giving  a 
man  a  benefit  at  the  expense  of  another  man  who  was  under  no  liability 
to  pay  him."  And  the  doctrine,  at  all  events  so  far  as  recognised,  may 
be  said  in  the  case  of  a  purchase  from  the  owner  of  an  equity  of  redemp- 
tion in  which  the  purchase-money  is  partly  applied  in  paying  off  encum- 
brances to  amount  to  no  more  than  that.  [The  doctrine  of  Toulmin  v. 
Steer  is  discredited.  The  question  is  always  one  of  intention,  or  if  there 
is  no  indication  of  intention,  of  the  benefit  of  the  purchaser  {Liquidation 
Estates,  etc.,  Co.  v.  Willougliby,  [1898]  A.  C.  321).]  The  purchaser,  with 
notice  (actual  or  constructive)  of  other  encumbrances,  is  not,  in  the 
absence  of  any  contemporaneous  expression  of  intention,  entitled  as 
against  other  encumbrancers,  of  whose  securities  he  has  notice,  to  say 
afterwards  that  the  encumbrances  so  paid  off  are  not  extinguished 
(Jessel,  M.E.,  in  Adams  v.  Angel,  1877,  5  Ch.  D.  634).  The  case  of 
Adams  v.  Angel  has  been  recently  approved  and  followed  in  Thome  v. 
Cann,  [1895]  App.  Cas.  11,  and  in  Liquidation  Estates,  etc.,  Co.  v. 
Willoughhy,  uhi  supra.  [The  principle  laid  down  in  Adams  v.  Angel  and 
Thome  v.  Cann  has  been  recently  applied  to  the  payment  off' of  debentures 
in  a  company  and  their  re-issue  {Re  Tasher,  [1905]  2  Ch.  587).]  The 
following  principles  are  now  established  by  these  decisions — (1)  The 
mere  fact  of  payment  off  is  not  enough  to  cause  extinguishment ; 
(2)  the  intention  must  be  looked  at ;  [(3)  in  the  absence  of  evidence  of 
intention  it  will  be  presumed  from  benefit].  Accordingly,  if  the  pay- 
ment off'  is  by  a  tenant  for  life,  the  charge  is  not  extinguished  but  is  kept 
alive  for  his  benefit  as  against  the  inheritance,  and  this  quite  inde- 
pendently of  any  expressed  intention,  it  being  presumed  that  as  it  is  so 
manifestly  for  his  benefit  that  the  charge  should  not  be  extinguished, 
he  intends  that  it  should  not  be.  Where,  however,  it  is  the  owner  of 
the  inheritance  that  pays  off  the  charge,  the  presumption  is  in  favour 
of  extinguishment.  The  presumption  is,  however,  capable  of  being 
rebutted  by  expressly  "  keeping  the  charge  alive "  or  declaring  an 
intention  so  to  do.  And  where  the  existence  of  a  charge  would  be 
l)eneficial  {i.e.  as  against  subsequent  encumbrancers),  equity  will  pre- 
sume an  intention  not  to  extinguish  it.  The  principles  applicable 
to  an  owner  of  the  inheritance  apply  to  a  purchaser  who  pays  off  a 
charge.     See  Mortgage. 

lYIcritorious   Consideration.— See  Fraudulent  Con- 

rci/cmcrs,  Vol.  VI.  p.  271. 

lYIcrits,  Affidavit  of. — See  SuxMMAry  Judgment. 

lYIcrscy . — The  navigation  of  the  Mersey  is  now  governed  by  regu- 
lations made  by  Order  in  Council  of  August  3,  1897,  under  the  Mersey 
(Jhannels  Act,  1897,  60  &  61  Vict.  c.  21 ;  and  the  Merchant  Shipping 
Act,  1894  (s.  421  (2);  and  art.  30,  Marsden,  Collisions  at  Sea,  494). 
riiese  regulations  being  made  under  a  statutory  power  are  equivalent  to 
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the  General  Regulations,  and,  consequently,  any  infringement  of  them, 
which  might  possibly  have  contributed  to  bring  about  a  collision  which 
actually  takes  place,  makes  the  vessel  guilty  of  that  infringement  to 
blame  for  the  collision  {The  Lady  Devmshire,  1878,  4  P.  D.  26 ;  The  Vera 
Cruz,  1884,  9  P.  D.  88;  The  Talbot,  [1891]  P.  184).  In  the  case  of 
vessels  being  launched  in  the  Mersey  (as  in  any  other  river),  it  has  been 
held  to  be  necessary  to  take  due  precautions  and  give  reasonable  and 
sufficient  notice  to  prevent  any  injury  to  passing  vessels,  such  as  having 
a  tug  in  attendance  decorated  so  as  to  show  that  a  launch  is  imminent, 
and  to  warn  approaching  ships  (The  Glengarry,  1874,  2  P.  D.  235 ;  The 
Andahisian,  1877,  iUd.  231;  The  George  Roper,  1883,  8  P.  D.  119).  If 
such  precautions  are  taken,  the  ship  launched  is  not  liable  for  a  collision 
between  her  and  another  ship  which  has  been  warned  to  keep  out  of  the 
way  {The  Cachapool,  1881,  7  P.  D.  217).  Por  the  law  as  to  pilotage  in 
the  Mersey,  see  Pilot.  A  ship  carrying  salt  in  the  Mersey,  but  not 
going  farther  out  to  sea  than  the  limits  of  the  port  of  Liverpool,  is  not  a 
"seagoing  ship"  within  sec.  109  of  the  Merchant  Shipping  Act,  1894,  so 
as  to  permit  of  summary  proceedings  being  taken  for  offences  against 
discipline  by  her  crew  {Salt  Union  v.  Wood,  [1893]  1  Q.  B.  370).  The 
Mersey  Docks  and  Harbour  Board  is  the  harbour  authority  of  Liverpool 
(see  Harbours),  and  as  such  has  been  allowed  to  claim  damages  for  the 
loss  of  the  use  of  a  dredger  sunk  by  collision  with  a  negligent  ship,  on 
evidence  that  the  dredger  could  have  been  let  weekly  for  a  considerable 
sum,  and  that  during  her  disablement  the  work  of  deepening  the  river 
had  been  retarded  {The  Greta  Holme,  [1897]  A.  C.  596).  The  Board 
has  been  held  to  have  the  right  of  recourse  against  the  proceeds  of  a 
wreck  which  they  had  raised  under  statutory  powers  and  charged  with 
the  expenses  for  damages  done  by  that  ship  and  their  property  (land- 
ing stage),  in  priority  to  the  claim  of  salvors  who  were  then  engaged  in 
salving  her  {The  Veritas,  [1901]  P.  304). 

IVIerton,  513.1.1118  of- — A  statute,  or  series  of  statutes,  passed 
at  Merton  in  1235.  The  chapters  still  unrepealed  are  ii.,  iv.,  and  ix. 
Chapter  ii.  enables  widows  to  bequeath  by  will  the  crop  of  their  lands ; 
chapter  iv.  enables  lords  to  approve,  that  is,  enclose  waste  lands,  provided 
they  leave  sufficient  common  of  pasture  for  the  freeholders — a  power 
now  only  exercisable  with  the  consent  of  the  Board  of  Agriculture  (see 
Inclosure  Acts)  ;  and  chapter  ix.  declares  those  to  be  bastards  who  are 
born  before  the  marriage  of  their  parents. 

Mesne  Lord. — A  lord  holding  of  a  superior  lord. 

ivies ne  Process. — intermediate  process  which  igsues  pending 
the  suit  upon  some  collateral  interlocutory  matter.  Arrest  on  mesne 
process,  formerly  allowed  in  a  number  of  cases,  is  now  greatly  restricted 
by  the  provisions  of  the  Debtors  Act,  1869.  See  Debtors  Act  ;  Final 
Process;  Original  Process. 

Mesne  Prof  its.— See  Kecovery  of  Land. 

IVIessage. — A  written  communication  of  facts  or  views  sent 
by  the  chief  magistrate  of  a  republic  to  its  legislature,  the  equivalent 
more  or  less  of  our  King's  Speech;  sometimes  also  used  to  describe 
communications  to  their  Parliaments  by  crowned  heads. 


METEIi  199 

IVIesSUag'e. — A  dwelling-house  with  offices,  etc.;  the  word  is 
allied  to  0.  F.  "  masage,"  a  tenement,  and  is  derived  from  0.  F.  "  mas," 
answering  to  English  "  manse  "  (Skeat,  Ety.  Diet.).  "  By  the  grant 
of  a  messuage,  or  house,  mesuagium,  the  orchard,  garden,  and  curtilage 
do  pass ;  and  so  an  acre  or  more  may  pass  by  the  name  of  a  house  " 
(Co.  Litt.  55).  In  some  of  the  older  cases  it  was  suggested  that 
"  messuage "  was  a  term  of  wider  import  than  "  house,"  but  later 
cases  have  not  approved  of  this  view.  In  Doe  d.  Clements  v.  Collins, 
1788,  2  T.  E.  498,  Ashhurst,  J.,  said :  "  The  distinction  between  '  house  ' 
and  'messuage'  seems  too  subtle  to  be  relied  on  at  this  time;  for 
I  think  that  whatever  would  pass  by  the  one  would  equally  pass 
by  the  other."  By  the  grant  of  a  "messuage,"  it  is  said,  land  other 
than  a  homestead  or  orchard  would  not  now  be  held  to  pass,  though 
contiguous  to  or  enjoyed  with  it  (1  Jarman,   Wills,  5th  ed.,  735). 

IVIetag^e  Dues. — The  Corporation  of  the  City  of  London 
claimed  from  time  immemorial  the  right  to  measure  grain  of  all 
kinds,  and  various  other  kinds  of  merchandise,  brought  into  the  port 
of  London,  and  to  charge  metage  dues  thereon ;  but  by  the  Metage 
on  Grain  (Port  of  London)  Act,  1872,  compulsory  metage  dues  on  grain 
were  abolished,  but  a  duty  at  the  rate  of  three-sixteenths  of  a  penny 
per  hundredweight  was  imposed  in  respect  of  all  grains  brought  into 
the  port  of  London  for  sale,  such  duty  to  cease  entirely  at  the  expiry 
of  thirty  years  after  October  31,  1872.  This  duty  was  only  chargeable 
in  respect  of  grain  brought  into  the  port  for  sale  as  grain,  and  not 
in  respect  of  grain  which,  after  importation,  is  dealt  with  in  such  a 
manner  as  to  change  its  character  and  name  in  a  commercial  sense 
{Cotton  V.   Vogan,  1895,  65  L.  J.  Q.  B.  40). 

IVIeta.1- — "The  word  'metals,'  taken  in  its  ordinary  sense,  does 
not  include  the  precious  metals"  {per  Parke,  J.,  in  Caslier  v.  Holmes, 
1831,  2  Barn.  &  Adol.  597  ;  36  Pt.  E.  680).  In  that  case  it  was  held,  on 
the  construction  of  a  local  Act  imposing  duties  on  the  importation  of 
copper,  brass,  pewter,  tin,  and  on  "all  other  metals  not  enumerated," 
that  duty  was  not  payable  on  gold  and  silver.  The  word  "metal" 
is  of  less  extensive  meaning  than  "  minerals."  (See  MacSwinney, 
Mines,  3rd  ed.,  p.  22.) 

Metalliferous  IVIines. — See  Mines  and  Minerals. 

lYIetayer  System. — A  system  of  farming, common  in  certain 
continental  countries,  under  which  the  produce  of  the  land  is  divided 
in  definite  proportions,  frequently  in  equal  shares,  between  the  farmer 
and  the  proprietor  of  the  land.  The  latter  usually  provides  part,  and 
sometimes  the  whole,  of  the  stock  necessary  for  cultivating  the  farm. 

{^Authorities. — Mill,  Political  Economy,  book  ii.  chap.  8 ;  Fawcett, 
Manual  of  Political  Economy,  book  ii.  chap.  7.] 

lYIetecorn  was  a  measure  or  portion  of  corn  given  by  the  lord 
to  some  customary  tenants  as  a  reward  for  their  labour  (Cowel,  Law 
Diet.). 

lYIeteg^avel. — A  rent  paid  in  victuals  (Cowel,  Law  Diet.). 

Meter.— See  Gas. 
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IVIethylated  Spirits.— See  Excise,  Vol.  V.  p.  462. 

IVlctriC  System. — A  system  of  weights  and  measures,  first 
adopted  in  France  and  afterwards  in  other  countries,  in  which  the 
unit  is  multiplied  or  divided  according  to  a  uniform  decimal  notation. 
The  use  of  this  system  was  first  authorised  in  this  country  in  1864,  and 
a  further  statute  on  the  subject  was  passed  in  1897 — the  Weights  and 
Measures  (Metric  System)  Act,  1897 — authorising  the  use  in  trade 
of  weights  or  measures  of  the  system.     See  Weights  and  Measures. 

IVIetropoIiS. — This  term  is  used  in  the  Metropolis  Local 
Management  Acts  to  describe  the  area  now  included  within  the 
administrative  county  of  London.  See  London  County.  It  has  the 
same  sense  in  the  Metropolis  Gas  Act,  1860,  23  &  24  Vict.  c.  125,  s.  4, 
and  the  Metropolis  Water  Acts  of  1871,  34  &  35  Vict.  c.  113,  s.  3,  and 
the  Local  Government  Act,  1888,  51  &  52  Vict.  c.  41,  s.  100. 

The  definition  in  the  Water  Act  of  1852  is  slightly  different  (15 
&  16  Vict.  c.  84,  s.  29,  schedule).  The  Metropolis  is  a  distinct  area  from 
the  Metropolitan  Police  District. 

IVIetropoIiS  IVIanagement  Acts.— See  London  County. 

IVIetropoIitan  Commons.— Commons  lying  wholly  or 
partly  within  the  Metropolitan  Police  District  as  it  stood  in  1866 
(and  it  has  not  since  been  altered)  do  not  fall  within  the  scope  of  the 
Commons  Act,  1876,  39  &  40  Vict.  c.  56,  nor  of  Part  L  of  the  Commons 
Act,  1899,  c.  30,  s.  14,  nor  of  the  Inclosure  Acts,  1845  to  1882,  and 
cannot  be  enclosed  or  regulated  under  them.  But  such  commons  are 
dealt  with  under  the  Metropolitan  Commons  Acts,  1866  (29  &  30  Vict. 
c.  122) ;  1869  (32  &  33  Vict.  c.  107) ;  1878  (41  &  42  Vict.  c.  71) ;  and  1898 
(61  &  62  Vict.  c.  42).  The  commons  subject  to  these  Acts  include  all 
land  subject  in  1866  to  any  rights  of  common  or  to  be  enclosed  (the  Act 
says  "included")  under  the  Inclosure  Act,  1845  (see  1866,  c.  122,  s.  3; 
1869,  c.  107,  s.  2).  The  result  of  the  definition  is  that  the  Acts  do  not 
apply  to  town  greens  or  village  greens  unless  they  are  subject  to  rights 
of  common  (Hunter,  Open  Spaces,  2nd  ed.,  263).  The  Acts  are  distinct 
from  those  as  to  Open  Spaces,  and  provide  for  the  preparation  and 
certification  by  the  Board  of  Agriculture  of  schemes  for  the  establish- 
ment of  local  management  of  manorial  commons  with  a  view  to 
expending  money  on  their  drainage,  levelling,  and  improvement,  and 
the  framing  of  by-laws  and  regulations  for  prevention  of  nuisances 
and  to  preserve  order. 

Tlie  procedure  is  as  follows : — 

A  memorial,  usually  with  a  draft  scheme  annexed,  is  prepared  and 
presented  to  the  Board  of  Agriculture  which  was  in  1889  (c.  30,  s.  2) 
substituted  for  the  Land  Commissioners — 

(a)  By  the  lord  of  the  manor  or  any  commoners  (1866,  s.  6). 

(b)  By  any  twelve  or  more  ratepayers,  inhabitants  of  the  parish  or 
parishes  in  which  the  common  lies  (1869,  s.  3). 

(c)  By  a  local  authority  for  the  district  into  which  any  part  of  the 
common  extends,  i.e. — 

(1)  The  London  County  Council,  where  the  whole  or  part  of  the 
common  is  in  the  county  of  London  (1866,  c.  122,  s.  6 :  1888,  c.  41, 
8.  40  (8)).  \        >  >         y  > 
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(2)  The  council  of  a  municipal  borough  where  the  whole  or  any  part 
of  a  metropolitan  common  is  situate  within  the  borough,  and  no  part  of 
the  common  is  within  the  county  of  London  (1898,  c.  42,  s.  1). 

(3)  The  urban  district  council,  where  the  whole  is  without  the  county 
of  London,  and  the  whole  or  part  is  in  the  urban  district  (1866,  c.  122, 
s.  6,  Sched.  I;  1875,  c.  55,  s.  6;  1893-94,  c.  73,  s.  21). 

(4)  The  parish  council  in  cases  not  within  (1),  (2),  or  (3)  (1866, 
c.  122,  s.  6,  Sched.  I;  56  &  57  Vict.  c.  73,  s.  6). 

The  Board  on  receipt  of  the  memorial  prepares  a  scheme  or  adopts, 
with  or  without  modification,  the  draft  annexed,  and  submits  it  in  print 
to  the  memorialists,  the  lord  of  the  manor,  and  the  local  authority  (1866, 
ss.  7-10) ;  and  after  two  months,  if  the  scheme  is  to  be  proceeded  with, 
holds  a  local  inquiry  (s.  11)  by  an  officer  of  the  Board.  Where  notice 
has  been  given  of  a  sitting,  original  or  by  adjournment,  to  be  held  by  an 
officer  of  the  Board  under  the  Act,  the  officer  may  by  notice  published 
as  the  Board  directs  adjourn  the  sitting  without  attending  for  the 
purpose  of  the  adjournment  (1899,  c.  30,  s.  20).  At  the  inquiry  the 
officer  takes  and  receives  all  evidence  and  information  offered,  and  hears 
all  suggestions  or  objections  with  reference  to  the  draft  scheme  or  the 
common,  and  makes  a  report  thereon  (1866,  ss.  11,  12);  on  receipt 
thereof,  the  Board  of  Agriculture  finally  settle  and  approve  and  certify 
it  under  seal,  and  supply  copies  and  publish  abstracts  of  the  scheme 
in  its  final  form. 

The  following  provisions  are  essential  in  any  scheme  under  the 
Acts  : — 

1.  It  must  state  what  rights,  if  any,  are  claimed  by  any  person 
or  class  of  persons  affected  by  the  scheme,  such  as  the  lord  of  the  manor 
or  commoners,  and  how  far  they  are  affected  by  the  scheme,  and  whether 
to  such  extent  the  scheme  is  assented  to  by  all  or  any  of  such  persons 
(1866,  s.  14). 

2.  It  must  not  take  away  or  injuriously  affect  without  his  consent 
any  estate,  interest,  or  right  of  a  profitable  or  beneficial  nature  without 
providing  compensation,  and  for  its  ascertainment  in  the  event  of 
difference,  in  the  same  manner  as  in  the  case  of  compulsory  taking 
or  injurious  affecting  under  the  Lands  Clauses  Acts. 

This  requisition  does  not  in  any  way  affect  the  power  of  the  owners 
of  rights  in  the  common  to  convey,  or  the  memorialists  to  take  a  con- 
veyance of,  interests,  etc.,  affecting  the  common.  Such  conveyance, 
if  by  deed,  with  the  approval  of  the  Board  of  Agriculture,  needs  no 
licence  in  mortmain  (1866,  s.  31).  Alienation  of  rights  so  acquired  has 
in  some  cases  been  prevented  by  stipulation  in  the  conveyance  {Telford 
y.  Met.  Board  of  Works,  1872,  L.  K.  13  Eq.  574);  and  the  Crown  may, 
in  aid  of  a  scheme  under  the  Act,  vest  manorial  rights  in  the  Board 
of  Agriculture  for  transfer  by  warrant  to  grantees  for  the  purposes 
of  the  scheme  (1866,  s.  32). 

If  the  scheme  or  the  Board  decides  as  to  any  estate,  interest,  or 
right  in  a  manner  not  satisfactory  to  the  claimant,  he  can  (1866,  s.  16), 
have  the  decision  reviewed  by  an  action  under  sec.  56  of  the  Inclosure 
Act,  1845,  8  &  9  Vict.  c.  118. 

The  rights  which  have  come  into  controversy  and  litigation  under 
•'^uch  schemes  have  not  been  numerous.  In  Hoare  v.  Met  Board  of 
Works,  1874,  L.  K  9  Q.  B.  296,  the  word  "right"  was  held  to  include 
a  right  to  maintain  an  inn  sign-post  on  Blackheath.  In  A.-G.  v.  Amliersty 
1879  (Hunter,  Open  Spaces,  2nd  ed.,  468),  the  lord  of  the  manor  was 
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held  to  be  entitled  to  take  gravel  from  Hackney  Downs.  But  highway 
authorities  cannot  now  take  gravel  from  such  a  common  without  the 
leave  of  justices  (1876,  c.  56,  s.  20 ;  Hayes  Common  Conservators  v. 
Bromley  Urban  District  Council,  [1897]  1  Q.  B.  321). 

3.  The  scheme  must  contain  a  provision  for  the  sale  of  printed  copies 
at  all  times  to  any  person  at  a  reasonable  price  fixed  in  the  scheme 
(1866,  s.  19),  and  the  schemes  are  included  in  a  Provisional  Order  Con- 
firmation Bill,  which  is  dealt  with  as  a  public  Bill,  unless  opposed,  in 
which  case  it  is  referred  to  and  reported  on  by  a  Select  Committee 
(s.  23),  and  the  scheme  does  not  become  operative  except  by  virtue 
of  the  Confirming  Act  (s.  22).  After  confirmation  a  scheme  may  be 
amended  after  following  the  same  procedure,  including  statutory  con- 
firmation, as  was  employed  in  its  creation. 

4.  The  scheme,  when  framed  and  confirmed  under  the  Act  of  1866, 
is  conclusive  as  to  the  limits  and  extent  of  the  commons,  and  the  owner 
of  any  land  included  in  the  plan  embodied  in  the  scheme  cannot,  after 
confirmation,  successfully  arrest  his  title  to  the  land  (Cooh  v.  Mitcham 
Common  Conservators,  [1901]  1  Ch.  387);  nor  enclose  it  (Chislehurst 
Common  Conservators,  decided  in  1887  and  reported  [1901]  1  Ch.  3897i.). 

Report. — The  Board  is  required  to  report  annually  to  Parliament  a 
statement  of  their  proceedings  under  the  Metropolitan  Commons  Acts, 
1866  to  1878,  with  such  particulars  as  are  required  by  sec.  21  of  the 
Act  of  1878,  as  to  the  schemes  framed  (1899,  c.  30,  s.  21). 

JSxpcTises. — The  expenses  attendant  on  the  preparation  and  confirma- 
tion of  a  scheme  are  payable  by  the  memorialists  (1866,  s.  24),  or  may 
be  paid  by  the  local  authority  affected.  The  local  authorities  may  con- 
tribute to  the  cost  of  executing  the  scheme  when  confirmed — in  the  case 
of  a  parish  council,  out  of  the  poor-rate ;  of  a  municipal  borough,  out  of 
the  borough  fund  (1899,  c.  43,  s.  1);  in  the  case  of  a  district  general 
council,  out  of  the  district  rate ;  in  the  case  of  the  London  County 
Council,  out  of  the  county  rate. 


Commons  Kegulated  under  these  Acts. 

(It  will  he  seen  that  the  regulating  bodies  are  by  no  means  always  local 

authorities). 


Commons. 


Eegulating  Body. 


Acton 


Metropolitan  Commons 
Supplement  Act. 

.     1882   (45    &    46   Vict.     Acton  District  Council. 
c.  iv.). 
Banstead  (i.e.  Banstead     1893   (56    &    57   Vict.     "Banstead    Commons 
Downs  and  Heath ;  c.  cvii.).  Conservators." 

Burgh    Heath    and 
Park  Downs) 

.     See   Ex  parte    Rat'cliffe,     Barnes  District  Council. 
1896,  13T.L.  R.  25. 
1898  (61  &  62  Vict.  c. 
xxix.,  supplemental). 
.     1871  (34  &  35  Vict.  c.     London  County  Council. 

Ivii.). 
.     1881  (40  &  41  Vict  c.     London  County  Council, 
cci.),  and  see 


Barnes  (Surrey) 

Blackheath  . 
Bostall  Heath 
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Commons. 
Bostall  Heath 

Brook  Green 

Chiselhurst      and      St. 

Paul's  Cray  (Kent) 
Chiswick  and  Turnham 

Green 
Clapham 

Ealing  Common  and 
Drayton  Green 

East  Sheen  (Surrey) 
Eel  Brook     . 

Farnborough  (Kent) 
(Farnborough  Com- 
mon, Broad  Street 
Green,  Leach's  Green 
and  Green  Street 
Green) 

Hackney  Downs  and 
Marshes 


Metropolitan  Commons 
Supplement  Act. 


Eegulating  Body. 
London  County  Council. 


Ham  (Surrey) 
Hampstead  Heath 

Harrow  Weald 
Hayes  . 

Hillingdon  (East) . 
King's  Road  Wastes 
Mitcham 


1891  (54  &  55  Vict.  c. 

ccvi.  s.  53). 
1895  (58  &  59  Vict.  c. 
cxxvii.  s.  37). 

1881  (44  &  45  Vict.  c.     London  County  Council. 
xviii.). 

1888  (51  &  52  Vict.  c.  1.).    Conservators. 

1882  (45  &  46  Vict.  c.     Chiswick      District 
iv.).  Council. 

1877  (40  &  41  Vict.  c.     London  County  Council. 

cci.). 
1877  (40  &  41  Vict.  c.     Ealing  Town  Council. 

cci.). 
1905   (5   Edw.    VIL    c. 

clxxxiii.  ss.  81,  82). 
1898  (61  &  62  Vict.  c.     Barnes  District  Council. 

ccxiii.), 
1881  (44  &  45  Vict.  c.     London  County  Council. 

xviii.). 
1904  (4  Edw.  vn.  c.  Ix.).     Farnborough        Parish 

Council. 


1872  (35  &  36  Vict.  c.     London  County  Council. 

xliii.). 
1881   (44  &  45  Vict.  c. 

cxlviii.). 
1884  (47  &  48  Vict.  c. 

ccxxiii.). 
1893  (56  &  57  Vict.  c. 

Ixxi.). 
1896  (59  &  60  Vict.  c. 

Ixxxviii.),  s.  7. 

1898  (61  &  62  Vict.  c. 
ccxxi.),  ss.  46,  47. 

1901    (1    Edw.    vn.   c.     Conservators. 

xxxiii.). 
1871  (34  &  35  Vict.  c.     London  County  Council. 

Ixxvii.). 

1887  (50  Vict.  c.  xli.). 

1888  (51  &  52  Vict.  c. 
cli.). 

1899  (62  &  63  Vict.  c.     Conservators, 
xxxvii.). 

1869  (32  &  33  Vict.  c.     Conservators. 

lix.). 
1904    (4    Edw.   vn.   c.     East   Hillingdon   Parish 

lix.).  Council. 

1881  (44  &  45  Vict.  c.     London  County  Council. 

xviii.). 
1891  (54  &  55  Vict.  c.     Conservators. 

xxvi.). 
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Commons. 


Regulating  Body. 


Metropolitan  Commons 
Supplement  Act. 

Orpington  (Broom  Hill,     1901    (1    Edw.   vn.    c.  Orpington      Parish 

etc.,  Commons)  xlvii.).  Council. 

Parson's  Green      .         .     1881  (44  &  45  Vict.  c.  London  County  Council. 

xviii.). 

Petersham  (Surrey)      .     1900    (63    &    64   Vict.  Conservators. 

c.  1.). 

Plumstead  and  Shoulder    1878  (41  &  42  Vict.  c.  London  County  Council. 


of  Mutton  Green 


Putney  Heath 

St.  Paul's  Cray 
Shepherd's  Bush 

Staines 

Streatham    . 
Tooting  Beck 


Tooting  Graveney 
Tottenham   . 
Wandsworth 
Wimbledon  . 


cxlv.). 

1884  (47  &  48  Vict.  c. 

CCXXlll  ) 

1885  (48  &  49  Vict,  c 
cxvii.,  s.  52. 

1891  (54  &  55  Vict.  c. 

ccvi.,  s.  50). 
1905  (5  Edw.viL  c.ccvi., 

ss.  36-38.). 
1871  (34  &  35  Vict.  c.     Conservators. 

cciv.). 
1888  (51  &  52  Vict.c.  1.).     Conservators. 
1871  (34  &  35  Vict.  c.     London  County  Council. 

Ixiii.). 
1880  (43  &  44  Vict.  c.     Staines  District  Council. 

xxxvii.). 
1884(47&  48 Vict.  c.ii.).     London  County  Council. 
1873  (36  &  37  Vict.  c.     London  County  Council. 

Ixxxvi.y 
1899  (62*  &  63  Vict.  c. 

ccxxxvii.). 
1875  (38  &  39  Vict.  c.     London  County  Council. 

clxxix.). 
1882  (45  &  46  Vict.  c.     Tottenham       District 

iv.).  Council. 

1871  (34  &  35  Vict.  c.     Conservators. 

clxxxi.). 
1871  (34  &  35  Vict.  c.     Conservators. 

cciv.). 


Unless  and  until  the  procedure  of  the  Acts  is  adopted,  the  lord, 
while  unable  to  enclose  under  the  Act  of  1876  or  the  Inclosure  Acts, 
could  extinguish  by  purchase  from  the  commoners  all  rights  in  the  waste 
(Eohertson  v.  Hartojrp,  1890,  43  Ch.  D.  484).  But  with  a  view  to 
prevent  this  proceeding,  the  London  County  Council  can  buy  up  any 
saleable  rights  of  common,  or  any  tenement  of  a  commoner  jiaving  rights 
of  common  annexed  (see  1878,  c.  56,  s.  8 ;  1878,  c.  71,  s.  2)  and  has 
powers  of  exchange  of  parts  of  open  spaces  for  adjoining  lands  (3  Edw.  7, 
c.  ccvi.,  88.  30-32).  The  lord's  right  to  enclose  under  the  Statutes  of 
Merton  and  Westminster  the  Second  is  fettered  by  the  Commons  Act, 
1893,  56  &  57  Vict.  c.  57,  which  requires  the  consent  of  the  Board  of 
Agriculture  and  by  sees.  8  (4),  26  (2)  of  the  Local  Government  Act, 
1894. 

Remaining  Rights  of  Lords  and  Commoners. — Even  in  the  case  of 
metropolitan  commons,  the  provisions  of  sees.  30,  31  of  the  Commons 
Act,  1876,  apply,  whereby  a  summary  remedy  is  given  in  the  County 
Court  in  the  case  of  illegal  enclosures  or  encroachments,  and  three 
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months'  notice  of  any  intention  to  enclose  or  approve  a  common  must 
be  given  in  the  local  papers.  But  this  does  not  apply  where  all  rights 
of  common  are  vested  solely  in  the  lord  of  the  manor  (1878,  c.  71,  s.  3). 
Powers  to  form  cricket  grounds  and  temporarily  to  fence  them  do  not 
justify  exclusion  of  commoners'  cattle  by  permanent  fencing  {Ratdiff  v. 
Jowers,  1891,  8  T.  L.  K.  6). 

By-Laius  and  Regulations. — The  schemes  usually  empower  the  making 
of  by-laws  and  regulations,  the  validity  whereof  may  be  tested  like  that 
of  any  other  by-law.  One  prohibiting  public  meetings  without  licence 
of  the  regulating  authority  is  valid  {De  Morgan  v.  Met.  Board  of  Works, 
1880,  5  Q.  B.  D.  155).  As  to  commons  under  the  control  of  the  London 
County  Council,  further  power  to  make  by-laws  is  given  by  the  London 
Council  General  Powers  Act,  1890,  53  &  54  Vict.  c.  ccxliii.  ss.  14-19, 
schedule,  in  addition  to  that  given  by  a  prior  Act  of  1877  as  to  certain 
commons  there  named  (40  Vict.  c.  viii.  s.  4). 

[Authorities. — Hunter  on  Open  Spaces,  2nd  ed.,  1902,  etc. ;  Hunt, 
London  Local  Government,  vol.  ii.  p.  1082.] 

lYIctropoIitan  Inclosurcs  Acts- — See  Meteopolitan 
Commons. 

IVIctropoIitan    Police    District. —This  district  was 

formed  in  1829  (10  Geo.  iv.  c.  44)  with  the  object  of  substituting  an 
efficient  police  force  for  the  ancient  and  useless  system  of  common-law 
constables  and  watchmen. 

Area. — The  district  does  not  include  London  City  (2  &  3  Vict.  c. 
47,  s.  1),  but  includes  London  County,  and  any  part  of  any  parish  or 
place  within  15  miles  of  Charing  Cross  which  His  Majesty,  with  the 
advice  of  the  Privy  Council,  may  be  pleased  to  include  (10  Geo.  iv.  c.  44, 
ss.  4,  34,  35 ;  2  &  3  Vict.  c.  47,  s.  2 ;  51  &  52  Vict.  c.  41,  s.  40).  An 
Order  in  Council  was  made  under  these  powers  on  January  3,  1840 
(St.  R.  &  0.,  Rev.  ed.  1904,  vol.  viii.,  tit.  "  Metropolitan  and  City  Police 
District,"  p.  1 ;  Metro'politan  Police  Guide,  4th  ed.,  1906,  p.  42),  including 
parishes  in  Middlesex,  Surrey,  Kent,  Essex,  and  Herts.  But  the  area 
is  not  the  sa,me  as  that  of  the  district  of  the  Central  Criminal  Court. 
It  was  extended  to  Trafalgar  Square  in  1844  (7  &  8  Vict.  c.  60). 

Police. — A  separate  police  force  was  formed  for  the  district,  which 
is  not  under  the  control  of  the  ordinary  justices  of  any  of  the  counties 
in  the  district,  nor  of  any  county  or  borough  council,  but  is  under  the 
Commissioners  of  Police  for  the  Metropolis. 

A  chief  commissioner  of  police  and  three  assistant  commissioners  are 
appointed  by  the  Crown  by  warrant  under  the  sign  manual  as  justices  of 
the  peace  for  London,  Middlesex,  Hertford,  Kent,  Surrey,  Essex,  Berks, 
and  Bucks  (10  Geo.  iv.  c.  44,  s.  1 ;  2  &  3  Vict.  c.  47,  s.  4;  19  &  20  Vict. 
('.  2,  s.  2 ;  47  &  48  Vict.  c.  17,  s.  2),  and  on  the  Thames  flowing  through 
these  counties  (57  &  58  Vict.  c.  clxxxvii.  ss.  284,  285). 

They  have  an  office  in  Westminster  (New  Scotland  Yard).  They 
do  not  take  any  part  in  the  ordinary  judicial  or  administrative  work  of 
justices  of  the  counties  over  which  they  have  authority,  i.e.  they  must 
not  act  at  General,  Quarter,  or  Special  Sessions,  but  only  for  the  preserva- 
tion of  the  peace,  the  prevention  of  crimes,  the  detection  and  committal 
<»f  offenders,  and  carrying  out  the  Metropolitan  Police  Acts.  They  have 
power  to  issue  warrants  with  respect  to  betting  and  gaming  houses 
(8  &  9  Vict.  c.  109,  s.  6 ;  16  &  17  Vict.  c.  119,  s.  12),  and  in  certain  cases 
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for  search  for  stolen  goods  (34  &  35  Vict.  c.  112).  The  chief  commis- 
sioner, besides  his  general  powers  under  the  Police  Acts,  is  the  authority 
to  license  chimney-sweepers  (1875,  c.  70,  s.  5),  hackney  and  stage  carriages, 
including  motor  omnibuses  and  drivers  (1853,  c.  33,  ss.  2,  12,  16 ;  1907, 
c.  53).  He  also  licenses  pedlars  (1871,  c.  96),  and  may  make  regulations 
as  to  Dogs  not  under  proper  control  (1871,  c  56,  ss.  3,  5).  See  Dog, 
Vol.  IV.  p.  691.  For  the  regulations,  see  St.  R.  &  0.,  Rev.  ed.  1904, 
vol.  viii.,  tit.  "Metropolitan  and  City  Police  Districts,"  p.  34. 

The  constables  are  enrolled  by  the  commissioners  under  the  authority 
of,  and  to  a  number  approved  of  by,  a  Secretary  of  State.  The  commis- 
sioner can  swear  in  constables  of  the  force  for  the  royal  palaces,  and  for 
royal  dockyards  and  military  stations,  even  outside  the  district  (1839, 
c.  47,  s.  7). 

The  constables  of  the  force  have  all  the  powers  and  privileges  of 
a  constable  at  common  law  or  by  statute  in  the  counties  of  London, 
Middlesex,  Surrey,  Kent,  Essex,  Berks,  and  Bucks  (10  Geo.  iv.  c.  44,  s.  4; 
2  &  3  Vict.  c.  47,  s.  5),  and  upon  the  Thames  within  and  adjoining  to 
the  City  of  London  and  its  liberties,  and  the  creeks,  inlets,  and  waters, 
docks,  wharves  and  quays,  and  landing-places  thereto  adjacent,  and  have 
superseded  the  horse  patrol  and  old  Thames  police,  which  have  ceased 
to  exist  as  an  independent  body.  They  can  also  execute  in  any  part  of 
England,  without  indorsement,  a  warrant  issued  by  a  metropolitan  police 
magistrate;  and  within  the  district  they  alone  may  serve  or  execute 
warrants  issued  in  a  criminal  proceeding  within  the  district,  or  by  a 
magistrate  within  the  district  (2  &  3  Vict.  c.  47,  ss.  11-13). 

The  discipline  of  the  force  is  controlled,  subject  to  the  Home  Office, 
by  the  chief  commissioner,  who,  with  the  assent  of  a  Secretary  of  State, 
may  issue  police  orders  and  regulations. 

The  pensions  and  superannuation  of  constables  are  regulated  by  the 
Police  Act,  1890,  53  &  54  Vict.  c.  45,  and  the  regulations  made  there- 
under (St.  R.  &  0.,  Rev.  ed.  1904,  vol.  viii.,  tit.  "Metropolitan  and  City 
Police  Districts,"  p.  11).    See  Police  Borough. 

The  superannuation  allowance,  etc.,  of  officers  on  the  police  staff  are 
regulated  by  38  &  39  Vict.  c.  28,  and  regulations  printed  in  St.  R.  &  0., 
Rev.  ed.  1904,  vol.  viii.,  tit.  "Metropolitan  and  City  Police  Districts," 
pp.  4,  10. 

The  traffic  in  the  streets  of  the  county  of  London  is  controlled  by 
the  commissioner  under  the  Metropolitan  Streets  Acts  ofl867(30  &  31 
Vict.  c.  134;  31  &  32  Vict.  c.  5).  They  have  also  powers  to  regulate 
traffic  on  the  Thames  on  occasions  like  boat  races. 

Expenses. — The  expenses  of  the  police  are  met  by  a  police  rate  not 
exceeding  9d.  in  the  £,  levied  over  the  whole  district,  and  are  controlled 
by  the  receiver  of  police  appointed  by  the  Crown  (1829,  c.  44,  ss.  10, 
28),  who  is  the  treasurer  and  financial  manager  of  all 'expenditure. 
Provision  is  made  for  his  temporary  absence  (1895,  c.  12).  He  also  has 
to  (leal  with  claims  for  damage  by  riot  within  the  district  (1886,  c.  38), 
and  in  him  is  vested  all  property  held  in  connection  with  the  force  and 
the  Courts  (1829,  c.  44,  s.  16;  1897,  c.  26,  s.  3). 

The  expenses  include  the  construction  and  maintenance  of  police 
courts,  offices,  and  stations,  and  of  the  officers  attached,  except  the 
magistrates  (1897,  c.  26,  s.  1).  Ihit  they  do  not  include  the  salaries  of 
tlie  chief  commissioner  and  two  of  the  assistant  commissioners,  or  of  the 
receiver,  or  of  the  police  magistrates ;  or  the  expenses  of  the  police  in 
ilockyards  or  military  stations,  which  are  all  defrayed  by  Parliament 
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(1839,c.  71,s.9;  1856,  c.  2;  1860,  c.  135;  1871,  c.  39),  which  also  makes 
a  contribution  to  the  police  fund  for  expenses  and  superannuation.  See 
Local  Taxation  Grant. 

Property  taken  by  the  police  with  reference  to  an  offence  is  now  dealt 
with  under  the  Police  Property  Act,  1897,  c.  30. 

Magistrates. — The  Crown  may  appoint  not  more  than  twenty-seven 
magistrates  for  the  district  from  practising  barristers  of  at  least  seven 
years'  standing,  or  from  stipendiary  magistrates  in  other  parts  of  England 
and  Wales.  They  become  by  appointment  justices  for  the  counties  of 
London,  Middlesex,  Kent,  Surrey,  Essex,  and  Herts.  The  chief  magis- 
trate is  also  a  justice  for  Berks,  which  enables  him  to  attend  Ascot 
Kaces,  and  to  hold  a  Court  for  offences  there  committed  (1848,  c.  42, 
s.  31).  They  can  appoint  deputies  with  the  approval  of  the  Home 
Secretary  (1867,  c.  34,  s.  2),  but  the  power  is  never  exercised. 

Police  Courts  have  been  established  for  that  part  of  the  district  lying 
within  the  county  of  London.  The  existing  Police  Court  divisions  are 
prescribed  by  Orders  in  Council  of  N^ovember  16, 1903  (St.  K.  &  O.,  Rev. 
ed.  1904,  vol.  viii.,  tit.  "  Metropolitan  Police  Courts,"  p.  1),  and  February 
10,  1905  (St.  E.  &  0.,  1905,  No.  99).  See  Metropolitan  Police  Guide, 
4th  ed.,  p.  92.  Under  these  orders  the  divisions  are  kept  within  the 
county  of  Ix)ndon.  A  magistrate  must  attend  daily  at  each  Court. 
Each  magistrate  at  such  a  Court  has  all  the  powers  of  two  justices  as  a 
Court  of  summary  jurisdiction,  or  to  inquire  into  indictable  offences,  and, 
within  the  Court  divisions,  exclusive  power  to  deal  with  offences  under 
the  Police  Acts,  i.e.  with  a  series  of  minor  offences  which  correspond 
closely  but  not  absolutely  with  those  under  the  Towns  Police  Clauses 
Acts.  The  Magistrates  cannot  sit  as  justices  in  Quarter  Sessions.  See 
Magistrate. 

The  fees  taken  in  the  Court  are  regulated  by  the  Metropolitan  Police 
Courts  Act,  1897,  60  &  61  Vict.  c.  26,  and  by  Orders  of  the  Home 
Secretary  thereunder  of  1897  and  1898  (St.  R.  &  0.,  Rev.  ed.  1904, 
vol.  viii.,  tit.  "Metropolitan  Police  Courts,"  p.  7). 

The  whole  of  the  law  and  practice  special  to  the  district  is  collected 
in  the  Official  Metropolitan  Police  Guide,  4th  ed.,  1906,  ed.  by  Roberts. 

Metro  poll  tan  Vestries- — These  were,  up  to  1900,  the 
governing  bodies,  termed  "  select  vestries,"  for  local  government  purposes 
for  certain  parts  of  the  metropolitan  area  outside  of  the  City  of  London, 
tlie  "  parishes  and  places  "  governed  being  named  in  Schedules  A,  B,  and 
' '  of  the  Metropolis  Management  Act,  1855.  Other  parts  of  the  metro- 
politan area  were  governed  by  district  boards,  while  some  areas,  such  as 
the  Inns  of  Court,  were  extra-parochial  and  under  private  government. 
Select  vestries  and  district  boards  were  abolished  by  the  London 
Government  Act,  1899,  62  &  63  Vict.  c.  14,  and  their  functions  and 
])owers  transferred  to  the  twenty-eight  metropolitan  boroughs  newly 
created  by  that  Act.  For  the  existing  powers  and  functions  of  these 
metropolitan  boroughs,  see  London  County.  For  the  powers  and 
functions  of  select  vestries  previous  to  the  passing  of  the  London 
(Government  Act,  1899,  see  Hunt's  London  Local  Government,  1897  ed. 

lYleuble  ;  IVlovea.bIe. — A  term  corresponding  in  Continental 
law  to  "  personal  property  "  in  English  law.  "  All  property,"  says  the 
French  Civil  Code,  "  is  either  moveable  or  immoveable  "  (Art.  517).  See 
Immeuble. 
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Bodies  which  can  move  from  one  place  to  another,  whether  by  themselves, 
as  animals,  or  with  the  assistance  of  extraneous  power,  as  inanimate  things, 
are  moveable  property  by  nature  (Art.  528).  Bonds  and  shares  relating  to 
sums  due  or  to  moveable  objects,  shares  or  interests  in  financial,  commercial, 
or  manufacturing  companies,  even  if  immoveable  property  is  owned  by  the 
companies  in  connection  with  these  enterprises,  are  moveable  property  by 
determination  of  law.  Such  shares  or  interests  are  considered  moveable 
property  only  with  respect  to  each  shareholder  so  long  as  the  company  lasts. 
Perpetual  or  life  annuities,  whether  paid  by  Government  or  by  private 
individuals,  are  moveable  property  by  determination  of  law  (Art.  529). 

IVIexiCO. — Area. — The  Eepublic  of  Mexico  is  situated  in  Central 
America,  and  has  a  total  area  of  767,005  square  miles : — more  than  four 
times  the  size  of  the  other  five  Central  American  Eepublics  (see  Costa 
KiCA,  Guatemala,  Honduras,  Nicaragua,  and  Salvador)  taken  together, 
or  nearly  four  times  as  large  as  France.  It  is  bounded  on  the  north  by 
the  United  States  (q-v.),  and  on  the  south  by  Guatemala  {q.v.). 

Earlier  History. — Mexico  was  first  known  to  Europe  in  the  16th 
century,  when  it  was  discovered  by  the  Spaniards,  who,  under  Cortes, 
overthrew  the  ancient  Aztec  empire.  Mexico  then  became  a  viceroyalty 
of  Spain,  until  at  length  the  Spanish  yoke  was  thrown  off  and  an 
independent  empire  was  established  in  1821.  Between  1821  and  1868 
the  form  of  government  was  changed  no  fewer  than  ten  times,  presidents, 
dictators  and  emperors  succeeding  each  other  in  rapid  rotation,  till  at 
last  in  1869  Mexico  finally  became  a  republic.  Texas,  which  in  1836 
became  independent  of  Mexico,  was  incorporated  with  the  United  States 
in  1845. 

Constitution. — Under  the  Constitution  of  May  15,  1856  (Hertslet's 
State  Papers,  vol.  xlvii.  p.  1067),  subsequently  modified,  Mexico  is  a 
federative  republic,  divided  into  27  States,  3  Territories,  and  the  Federal 
District,  each  of  which  manages  its  own  local  affairs,  but  all  together 
forming  one  body  politic.  The  executive  authority  of  the  Supreme 
Government  is  vested  in  a  President,  indirectly  elected  for  six  years, 
who  acts  through  a  Council  and  8  Secretaries  of  State ;  the  legislative 
power  is  in  a  Congress,  consisting  of  a  Senate  and  a  House  of  Eepre- 
sentatives,  both  of  which  are  elected  for  two  years  by  all  respectable 
male  citizens.  The  Senate  consists  of  56  members,  at  least  thirty  years 
of  age,  and  is  presided  over  by  the  Vice-President,  who  is  elected  for 
the  same  period  as  the  President,  and  has  the  right  to  speak,  but  not 
to  vote,  in  the  House.  Congress  has  to  meet  annually,  and  out  of  session 
a  permanent  committee  of  both  Houses  takes  its  place. 

Local  Government — Each  of  the  27  States  has  its  own  governor, 
legislative  and  judicial  officers,  popularly  elected.  The  3  Territories  are 
administered  through  the  Federal  Government  and  have  no  governor. 

Laws. — There  is  a  civil  and  a  criminal  code  in  force  in  the  Federal 
District,  which  prevails  in  all  the  States,  except  Vera  Cruz  and  the 
State  of  Mexico. 

Application  of  Imperial  Acts. — Anglo-Mexican  relations  as  to  designs 
as  to  patents,  trade  marks,  and  copyright  in  designs  are  regulated  by 
Order  in  Council  (St.  R.  &  0.,  Rev.  1904,  vol.  ix.,  "Patents,  etc.,"  p.  9). 

As  to  ships  and  shipping,  provision  was  made  by  Order  in  Council, 
May  28,  1889  {ihid.,  vol.  viii.,  "Merchant  Shipping,"  p.  83),  for  the 
apprehension  and  carrying  back  to  their  ships  of  seamen  deserting  from 
Mexican  ships  in  any  part  of  His  Majesty's  dominions.  The  British 
regulations  of  1896  for  preventing  collisions  at  sea  apply  to  Mexican 
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ships,  whether  within  British  jurisdiction  or  not  {ibid.  p.  285).     Extra- 
dition {q.v.)  with  Mexico  is  regulated  by  a  treaty  of  September  7,  1886 
{ibid.,  vol.  v.,  "  Fugitive  Criminal,"  p.  149). 
[See  The  Statesman  s  Year  Booh] 

IVIichaelangelo  Taylor's  Act.— See  London  County. 

IVIichaelmaS. — The  Feast  of  the  Archangel  Michael  and  All 
Angels,  observed  on  the  29th  of  September,  and  in  the  Church  of 
England  by  proper  lessons,  collect,  epistle,  and  gospel.  It  is  also  one 
of  the  customary  quarter  days,  and  gives  its  name  to  the  autumn  sittings 
of  the  High  Court  of  Justice,  though  these  do  not  commence  till  24th 
October,  as  before  the  Judicature  Act  of  1873  it  did  to  the  autumn  term 
of  the  legal  year. 

lYIiddlesex. — The  ancient  county  of  Middlesex  was  in  1888 
truncated  by  the  complete  severance  from  it  of  certain  urban  districts 
on  the  north  bank  of  the  Thames,  transferred  to  the  new  London  County. 
The  remainder  of  the  county  continues  to  exist  as  a  separate  county  for 
administrative  purposes ;  and  it  retains  as  to  its  now  limited  area  its 
commission  of  the  peace  and  its  Court  of  Quarter  Sessions,  which,  under 
the  provisions  of  sec.  42  (12)  of  the  Local  Government  Act,  1888,  is  still 
held  at  the  Sessions  House  in  Westminster,  till  1888  a  liberty  of  the  old 
county.  The  boundaries  of  the  counties  of  London  and  Middlesex  have 
been  further  altered  under  the  Local  Government  Act,  1888,  and  under 
the  London  Government  Act,  1899,  62  &  63  Vict.  c.  14. 

Quarter  Sessions. — The  special  statutes  relating  to  the  times  for 
holding,  and  as  to  the  appointment  and  payment  of  assistant  judges  for 
Middlesex  Sessions  have,  since  1889,  ceased  to  apply  to  Middlesex,  and 
were  wholly  repealed  in  1896  on  the  retirement  of  the  last  assistant 
judge  appointed  under  them  (1888,  c.  41,  s.  42  (11)).  It  is  clear  that 
sec.  3  of  22  &  23  Vict.  c.  4,  does  not  apply  to  Middlesex,  but  not  clear 
whether  sees.  3,  4,  still  apply  to  that  county.  An  old  Act,  12  Geo.  ii. 
c.  29,  s.  20,  as  to  fixing  justices  clerks'  fees,  is  not  repealed.  The  present 
sessions  are  presided  over  by  an  unpaid  chairman  and  deputy  chairman, 
and  are  held  at  the  same  times  as  in  counties  not  regulated  by  local  Acts 
(see  11  Geo.  iv.  &  1  Will.  iv.  c.  70,  s.  35).  The  petty  sessional  divisions 
are  regulated  as  in  other  counties,  subject  to  the  transitory  provisions  of 
sec.  42  (9)  of  the  Local  Government  Act,  1888. 

Assizes  and  Civil  Business. — For  purposes  of  criminal  and  civil 
business  in  the  High  Court,  Middlesex  and  London  are  treated  as  one 
county.     See  London  County. 

The  criminal  cases  which  in  other  counties  are  dealt  with  by  Courts 
of  Assize  are  for  Middlesex  dealt  with  by  the  Central  Criminal  Court 
(Vol.  II.  p.  611).  Before  the  passing  of  the  Central  Criminal  Court  Act, 
1834,  Middlesex  cases  had  been  always  tried  at  the  Old  Bailey,  under  old 
custom,  under  the  commission  of  gaol  delivery  for  Newgate  (which  was 
the  common  gaol  for  London  and  Middlesex  (B.  v.  Cope,  1837,  6  A.  &  E. 
226)),  and  the  Sessions  Hall,  at  the  Old  Bailey,  served  for  Middlesex  as 
well  as  for  the  City  of  London  (Popham,  p.  17).  In  B.  v.  Go2igh,  1781, 
2  Doug.  790, 796,  Lord  Mansfield  suggested  that  the  custom  had  probably 
at  some  time  acquired  validity  by  statute.  In  1785  (25  Geo.  in.  c.  18) 
Parliament  validated  the  trial  of  Middlesex  cases  at  the  Old  Bailey 
during  the  sittings  of  the  Court  of  King's  Bench.  Until  1834  com- 
VOL.  IX.  14 
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missions  of  oyer  and  terminer  were  issued  to  the  Middlesex  justices  or 
any  four  of  them ;  and  indictments  for  trial  at  the  Old  Bailey  were 
found  at  Clerkenwell.  This  inconvenient  practice  ceased  on  the 
constitution  of  the  Central  Criminal  Court.  See  22  Hansard,  3rd  series, 
666,  667. 

Sheriff. — Middlesex,  until  1888,  had  no  sheriff  of  its  own,  the  sheriff- 
dom having  {temp.  Hen.  ii.)  been  let  to  farm  to  the  City  of  London,  by 
whose  elective  sheriffs  the  duties  of  sheriff  were  discharged.  It  has  now 
a  sheriff  of  its  own,  selected  by  the  Crown  (1888,  c.  41,  ss.  46  (6),  113). 

Police. — The  police  of  Middlesex  are  those  of  the  Metropolitan 
Police  Distkict.    See  51  &  52  Vict.  c.  41,  s.  93  (1). 

Records. — The  records  of  the  old  undivided  county  remain  in  tin 
custody  of  the  Custos  Eotulorum  of  Middlesex  {Duke  of  Westmvaster  v. 
Duke  of  Bedford,  1899  16  T.  L.  E.  114). 

Local  Government. — The  administrative  powers  of  the  Middlesex 
County  Council  are  the  same  as  those  of  any  other  County  Council, 
except  that  of  London ;  but  they  possess  a  special  Act  (57  &  58  Yict. 
c.  15)  with  reference  to  the  licensing  of  places  of  public  entertainment. 

Parliamentary  Voters. — The  changes  in  the  judicial  and  adminis- 
trative county  of  Middlesex  do  not  affect  the  parliamentary  county,  and 
freeholders  in  that  part  of  the  county  of  London  which  was  part  of 
Middlesex  are  still  entitled  to  vote  at  parliamentary  elections  in  the 
truncated  county  of  Middlesex  (1888,  c.  41,  s.  92). 

Registry  of  Deeds. — The  old  area  of  the  county  continues  for  the 
purpose  of  the  registry  of  deeds,  as  distinct  from  registry  under  the 
Land  Transfer  Act,  1897.  See  Land  Kegistry;  Land  Transfer; 
Kegistration  of  Deeds. 

IVIiddlesex  Registry.— The  machinery  for  the  registration 
of  memorials  of  conveyances  of  property  situate  in  the  county  of 
Middlesex,  exclusive  of  the  City  of  London.  For  full  particulars,  see 
Kegistration  of  Deeds. 

IVIiddle  Temple— See  Inns  of  Court. 

IVIidSUmmer  Day— The  24th  of  June;  the  Nativity  of  St 
John  Baptist.  Midsummer  Day  is  one  of  the  four  usual  quarter  day> 
in  England.    See  Quarter  Days. 

IVIidwives;  IVIidwives  Act,  I902-— Midwives  havi 
been  known  from  the  very  earliest  times.  They  were  apparently  recog- 
nised as  a  separate  class  of  the  community  at  the  Court  of  Pharaoh 
when  Moses  was  born.  Passing  to  more  recent  times,  there  is  sonit 
ground  for  believing  that  in  England,  in  the  sixteenth  dentury,  it  wa^ 
the  custom  for  the  bishop  to  grant  a  licence  to  any  midwife  presented 
to  him  by  "  honest  women  of  great  gravitee  "  as  "  a  sadde  woman,  wyse  and 
discreet,  havynge  experience,  and  worthy  to  have  the  office  of  a  midwyfe  " 
{kn(\YGyN  ^^00x6!^  Breviary  of  Health)]  but  this  practice  fell  into  disuse 
soon  after  the  death  of  Queen  Elizabeth,  and  from  that  time  down  t< 
1902  any  woman,  however  ignorant  and  untrained,  could  in  this  country 
style  herself  a  midwife  and  practise  as  such  for  gain,  without  any 
supervision  or  regulation.  It  was  otherwise  on  the  Continent.  In 
Franco,  Germany,  Austria,  Pussia,  and  nearly  every  other  country  in 
Europe,  no  woman  could  practise  as  a  midwife  unless  she  had  been 
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properly  trained  and  had  obtained  a  certificate  of  efficiency.  Now  at 
last  midwives  have  been  organised  into  a  semi-professional  body  in. 
England  and  Wales.  In  1902,  after  long  continued  effort  on  the  part 
of  the  Midwives  Institute,  and  of  the  Association  for  Promoting  the 
Compulsory  Eegistration  and  Training  of  Midwives,  an  Act  was  passed 
"  to  secure  the  better  training  of  midwives  and  to  regulate  their  practice." 
This  Act  is  known  as  the  Midwives  Act,  1902,  2  Edw.  vii.  c.  17;  except 
as  otherwise  provided,  it  came  into  operation  on  April  1,  1903.  It  does 
not  extend  to  Scotland  or  Ireland. 

Necessity  for  this  Enactment. — In  1899,  there  were  928,646  births 
in  England  and  Wales,  and  there  were  4326  deaths  in  child-birth,  or 
one  in  every  215 ;  a  proportion  largely  in  excess  of  the  rate  of  mortality 
among  women  known  to  be  attended  by  medical  men.  Probably  more 
than  one-half  of  these  928,646  births  were  attended  by  so-called  mid- 
wives  ;  but,  as  the  Kecorder  of  London  remarked  in  his  charge  to  the 
gi'and  jury  on  January  8,  1894,  "anyone  can  call  herself  a  midwife, 
however  ignorant  she  may  be  of  the  first  principles  of  her  duties." 
Any  ignorant  woman  could  undertake  the  responsibilities  of  a  midwife's 
calling  without  any  training  at  all;  and  through  the  negligence  and 
ignorance  of  such  women,  the  lives  of  the  children,  and  often  of  the 
mothers,  were  constantly  sacrificed.  It  has  also  been  computed  on 
reliable  authority  that  over  30  per  cent,  of  the  inmates  of  our  blind 
asylums  owe  their  blindness  to  infantile  ophthalmia  which  is  caused 
as  a  rule  by  uncleanness  and  neglect  at  birth.  A  Select  Committee 
of  the  House  of  Commons  reported  in  1892 :  "  That  there  is  at  present 
serious  and  unnecessary  loss  of  life  and  health,  and  permanent  injury 
to  both  mother  and  child,"  and  that  some  legislative  provision  "for 
improvement  and  regulation  is  desirable."  A  similar  Committee 
reported  in  1893 :  "  That  a  large  number  of  maternal  and  particularly 
infant  deaths,  as  well  as  a  serious  amount  of  suffering  and  permanent 
injury  to  women  and  children,  is  caused  by  the  inefficiency  and  want 
of  skill  of  many  of  the  women  practising  as  midwives,  without  proper 
training  and  qualification,"  and  they  recommended  "that  no  woman 
should  be  allowed  to  call  herself  or  to  practise  as  a  midwife  except 
under  suitable  regulations."  "  The  services  of  midwives  are  a  necessity, 
and  consequently  every  precaution  should  be  taken  to  discourage  the 
practice  of  women  who  are  ignorant  and  unqualified."  The  General 
Medical  Council  passed  a  resolution  in  1889:  "That  this  Council 
regards  the  absence  of  public  provision  for  the  education  and  super- 
vision of  midwives  as  productive  of  a  large  amount  of  grave  suffering 
and  fatal  disease  among  the  poorer  classes,  and  urges  upon  the  Govern- 
ment the  importance  of  passing  into  law  some  measure  for  the  education 
iid  registration  of  midwives."  Similar  resolutions  were  passed  by  the 
Council  in  1893  and  1898.  The  Koyal  Colleige  of  Physicians  reported 
in  April,  1891 :  "  That  legislative  action  is  desirable  in  order  to  secure 
the  due  education,  examination  and  registration  of  midwives."  Eventu- 
ally in  1900  a  bill  was  drafted  with  the  object  of  securing  better  training 
and  supervision  of  midwives.  This  bill  was  introduced  into  the  House 
of  Commons  in  the  session  of  1901.  It  was  read  a  second  time  and 
referred  to  a  committee,  but  did  not  pass  the  report  stage.  In  the 
next  year,  however,  it  became  law.  The  Act  creates  an  official  "  roll  of 
midwives"  which  is  to  contain  the  names  of  all  midwives  who  have 
been  certified  in  accordance  with  the  Act.  No  uncertified  woman  may 
now  call  herself  a  midwife,  and  after  April  1,  1910,  no  uncertified 
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woman  may  habitually  practise  as  a  midwife  for  gain  unless  she  has 
obtained  a  certificate  and  is  enrolled  on  the  roll  of  midwives. 

Central  Midwives  Board. — The  Act  provides  for  the  creation  of  a 
Central  Midwives  Board.     It  consists  of  nine  members,  one  of  whom 
at  least  must  be  a  woman,  and  the  majority  of  the  others  medical  men. 
No  woman  can  be  given  a  certificate  and  placed  on  the  roll  of  midwive- 
until  she  has  satisfied  this  Board  of  her  efficiency.      The  Board  wa.- 
empowered  to  frame,  and  has  framed,  rules  which  have  been  approved 
by  the  Privy  Council.     These  rules  regulate  the  issue  of  certificates,  the 
conditions  of  admission  to  the  roll  of  midwives,  and  the  course  of  trainiiiL 
and  the  conduct  of  examinations  for  certificates.     They  also  regulat* 
supervise,  and  restrict  within  due  limits  the  practice  of  midwives,  an< . 
define  the  conditions  under  which  midwives  may  be  suspended  from 
practice  (s.  3).     Penalties  are  imposed  for  any  infringement  of  these 
rules.     It  is  also  the  duty  of  the  Board  to  issue  and  cancel  certificates 
to  publish  annually  a  roll  of  midwives  who  have  been  duly  certifid 
under  the  Act,  to  decide  upon  the  removal  from  the  roll  of  the  nani^ 
of  any  midwife  who  has  disobeyed  the  rules  and  regulations  of  th- 
Board,  or  has  been  guilty  of  any  other  misconduct,  and  also  to  decicL 
upon   the   restoration   to   the   roll   of  the   name   of   any   midwife    S' 
removed. 

The  Central  Midwives  Board  is  not  a  Court  though  it  is  a  statutory 
tribunal  exercising  judicial  functions.  Its  proceedings  are  thereforr 
privileged,  and  probably  absolutely  privileged  (cf.  AllUdt  v.  Genera 
Medical  Council,  1889,  23  Q.  B.  D.  400,  and  Barratt  v.  Kearns,  [1905J 
1  K.  B.  504).  It  is  not  bound  by  the  strict  rules  of  evidence  {In  re 
Feldmann,  the  Times  for  April  11,  1907;  97  L.  T.  548).  It  cannot 
administer  an  oath  to  any  witness  called  before  it.  The  Board  very 
properly  declines  to  give  reasons  for  its  decisions.  It  possesses  no  dis- 
pensing powers  in  cases  where  the  Act  has  been  infringed. 

Any  woman  thinking  herself  aggrieved  by  any  decision  of  the 
Central  Midwives  Board  removing  her  name  from  the  roll  of  midwive^ 
may  appeal  therefrom  to  the  High  Court  of  Justice  within  three  months 
after  the  notification  of  such  decision  to  her ;  but  no  further  appeal  will 
be  allowed  (s.  4).  Such  appeal  must  be  made  to  the  Divisional  Court 
by  notice  of  motion,  and  supported  by  affidavit,  or,  if  the  Court  shall 
so  direct  on  the  hearing  of  the  motion,  by  oral  evidence.  The  notice 
of  motion  must  be  an  eight  days'  notice,  and  must  be  filed  at  the  Crown 
Office,  and  upon  filing  the  notice  the  appeal  will  be  set  down  in  the 
Crown  paper  for  hearing  as  if  it  were  an  appeal  from  an  inferior  Court 
(R.  S.  C,  Order  59,  rr.  19,  20). 

The  secretary  of  the  Central  Midwives  Board  (G.  W.  Duncan,  Esq., 
Caxton  House,  Westminster,  S.W.)  is  charged  with  the  custody  of  i\v 
roll  of  midwives.     Any  copy  of  the  roll  purporting  to  be  printed  by  tb. 
authority  of  the  Board,  or  to  be  signed  by  its  secretary,  will  be  evident . 
in  all  Courts  that  the  women  named  in  it  are  certified  under  the  Act 
The  absence  of  the  name  of  any  woman  from  such  copy  will  he  priva 
facie  evidence  that  she  is  not  so  certified,  but  this  presumption  may  hv 
rebutted  by  her  producing  a  certificate,  under  the  hand  of  the  secretary. 
that  her  name  has  now  been  entered  on  the  roll  (s.  7).     On  January  1 
1907,  23,818  women  had  been  registered  as  midwives  under  this  Aci 
But  no  man  can  be  so  registered,  although  there  are  a  few  respectable 
male  practitioners  still  to  be  found  in  various  parts  of  the  country  who 
iiatunilly  regard  this  as  a  hardship. 
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The  interests  of  women  who  were  in  actual  practice  as  midwives 
at  the  time  when  the  Act  was  passed  were  preserved  by  sec.  2,  which 
provided  that  any  woman  who,  before  April  1,  1905,  claimed  to  be 
certified  under  the  Act,  should  be  so  certified  if  she  held  a  certificate 
in  midwifery  from  certain  well-known  institutions  named  in  the  Act, 
or  such  other  certificate  as  might  be  approved  by  the  Board,  or  produced 
evidence,  satisfactory  to  the  Board,  that  at  the  passing  of  the  Act  she 
had  been  for  at  least  one  year  in  bond  fide  practice  as  a  midwife,  and 
that  she  bore  a  good  character.  The  entry  on  the  roll  must  in  every 
case  indicate  the  conditions  in  virtue  of  which  the  certificate  was 
granted.  It  has  been  asserted  that  under  this  provision  a  large  number 
of  women  who  were  not  properly  trained  gained  admission  to  the  roll 
(see  Transactions  of  the  Medico- Legal  Society,  vol.  iv.  p.  67) ;  but  the 
Act  could  not  have  been  passed  without  some  such  clause,  and  the 
Board  is  gradually  removing  from  the  roll  the  names  of  the  most 
incompetent. 

A  certificate  given  under  the  Act  does  not  of  course  confer  upon 
any  woman  any  right  or  title  to  be  registered  under  the  Medical  Acts 
or  to  assume  any  name,  title,  or  designation  implying  that  she  is  by  law 
recognised  as  a  medical  practitioner,  or  that  she  is  authorised  to  grant 
any  medical  certificate,  or  any  certificate  of  death  or  of  still-birth,  or 
to  undertake  the  charge  of  cases  of  abnormality  or  disease  in  connection 
with  parturition  (s.  1).  No  woman  certified  under  the  Act  may  employ 
an  uncertified  person  as  her  substitute.  There  is  an  influential  and 
energetic  association  for  promoting  the  training  and  supply  of  midwives, 
which  was  founded  in  1903,  whose  office  is  at  Dacre  House,  Dean  Farrar 
Street,  Westminster,  S.W.  The  Incorporated  Midwives  Institute,  which 
is  one  of  the  nine  bodies  that  send  a  representative  to  the  Central  Mid- 
wives  Board,  has  its  office  at  12  Buckingham  Street,  Strand,  W.C. 

Local  Supervising  Authority. — The  Act  also  creates  in  every  county 

or  county  borough  in  England  and  Wales  a  local  supervising  authority 

over  midwives,  and  imposes  upon  it  important  duties,  e.g.  to  exercise 

general  supervision   over  all   midwives   practising  within  its  area,  to 

investigate  charges  of  malpractice,  negligence,  or  misconduct,   on  the 

part  of  any  midwife  practising  within  its  area,  and,  should  a  primd 

facie  case  be  established,  to  report  the  same  to  the  Central  Midwives 

])Oard ;  to   suspend    any   midwife   from   practice,   if   such   suspension 

ppears   necessary  in   order   to   prevent   the   spread   of   infection ;  to 

report  at  once  to  the  Board  the  name  of  any  midwife  practising  in 

its  area  convicted  of  an  offence,  etc.      The  county  council  is  the  local 

supervising  authority  in   every  county   and  the   borough   council   in 

every  county  borough.     But  these  bodies  may,  and  usually  do,  delegate 

the  powers  and  duties  conferred  or  imposed  upon  them  by  the  Act  to  a 

special  committee  appointed  by  them,  and  consisting  either  wholly  or 

partly  of  members  of  the  council.     A  county  council  may  also  delegate 

uch  powers  to  a  district  council  within  its  area,  or  to  any  committee  of 

I  district  council ;  the  London  County  Council  to  the  borough  council  of 

ny  metropolitan  borough  or  any  committee  of  such  council.     Women 

ire  eligible  to  serve  on  these  committees  (ss.  8,  9).      Every  woman 

•Ttified  under  the  Act  must,  before  holding  herself  out  as  a  practising 

midwife,  or  commencing   to   practise  as  a  midwife  in  any  area,  give 

notice  in  writing  of  her  intention  so  to  do  to  the  local  supervising 

authority  of  that  area.     She  must  give  a  like  notice  in  the  month  of 

January  in  every  year  during  which  she  continues  to  practise  in  such 
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area.  She  must  also  give  a  like  notice  to  every  other  local  supervisiiiL 
authority  within  whose  area  she  at  any  time  practises  or  acts  as  a 
midwife,  within  forty-eight  hours  at  the  latest  after  she  commences  so 
to  practise  or  act  (s.  10).  And  by  sec.  8  it  is  made  the  duty  of  every 
local  supervising  authority  during  the  month  of  January  of  each  year 
to  supply  the  secretary  of  the  Central  Midwives  Board  with  the  names 
and  addresses  of  all  midwives  who,  during  the  preceding  year,  have 
notified  their  intention  to  practise  within  its  area,  and  to  report  at  onc' 
to  the  Board  the  death  of  any  midwife,  or  any  change  in  the  name  oi 
address  of  any  midwife,  in  its  area,  so  that  the  necessary  alteration  may 
be  made  in  the  roll.  Every  local  supervising  authority  must  itself  keep 
a  current  copy  of  the  roll  of  midwives,  accessible  at  all  reasonable  times 
for  public  inspection  (s.  8). 

Penal  Provisions. — From  and  after  April  1,  1905,  any  woman  who, 
not  being  certified  under  the  Act,  shall  take  or  use  the  name  or  title  of 
midwife  (either  alone  or  in  combination  with  any  other  word  or  words), 
or  any  name,  title,  addition,  or  description  implying  that  she  is  certified 
under  the  Act,  or  is  a  person  specially  qualified  to  practise  midwifery,  or 
is  recognised  by  law  as  a  midwife,  shall  be  liable  on  summary  conviction 
to  a  fine  not  exceeding  £5  (s.  1).  From  and  after  April  1,  1910,  no 
woman  shall  habitually  and  for  gain  attend  women  in  childbirth  other- 
wise than  under  the  direction  of  a  qualified  medical  practitioner,  unless 
she  be  certified  under  the  Act ;  any  woman  so  acting  without  being 
certified  under  the  Act  shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  £10  (s.  1).  It  is  expressly  provided  that  "  this  section 
shall  not  apply  to  any  one  rendering  assistance  in  a  case  of  emer- 
gency." But  this  proviso  is  surely  unnecessary,  as  a  person  who  only 
renders  assistance  in  a  case  of  emergency  could  not  be  said  to  "  attend 
women  habitually."  If  any  woman  omits  to  give  any  of  the  notices 
prescribed  by  sec.  10  above,  or  knowingly  or  wilfully  makes  or  causes 
or  procures  any  other  person  to  make  any  false  statement  in  any  such 
notice,  she  will  on  summary  conviction  be  liable  to  a  fine  not  exceeding 
£5  (s.  10). 

Any  woman  who  procures  or  attempts  to  procure  a  certificate  under 
the  Act  by  making  or  producing,  or  causing  to  be  made  or  produced, 
any  false  or  fraudulent  declaration,  certificate,  or  representation,  either 
in  writing  or  otherwise,  shall  be  guilty  of  a  misdemeanor,  and  shall 
on  conviction  thereof  be  liable  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  twelve  months  (s.  11).  Any  person 
wilfully  making  or  causing  to  be  made  any  falsification  in  any  matter 
relating  to  the  roll  of  midwives  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  liable  to  be  imprisoned,  with  or  without  hard  labour,  for  any 
term  not  exceeding  twelve  months  (s.  12).  Where  any^  woman  deems 
herself  aggrieved  by  any  determination  of  any  Court  of  summary  juris- 
diction under  the  Act,  she  may  appeal  therefrom  to  the  Court  of  Quarter 
Sessions  (s.  14). 

£xpenses. — Any  offences  under  the  Act  punishable  on  summai^ 
conviction  may  be  prosecuted  by  the  local  supervising  authority.  TIi 
expenses  of  any  such  prosecution  shall  be  defrayed  by  the  council  of 
the  county  or  county  borough  in  which  the  prosecution  takes  place  (s.l3). 
Any  expenses  under  the  Act  payable  by  the  council  of  a  county  or  county 
borough  shall  be  defrayed  out  of  the  county  fund  or  out  of  the  borough 
fund  or  borough  rate,  as  the  case  may  be  (s.  15).  The  expenses  of  the 
Central  Midwives  Board,  so  far  as  they  are  not  defrayed  by  the  fees 
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paid  by  the  midwives  for  examinations  or  certificates,  are  apportioned 
between  the  councils  of  the  several  counties  and  county  boroughs  in 
proportion  to  the  number  of  midwives  who  have  given  notice  during  the 
year  of  their  intention  to  practise  in  those  areas  respectively  (s.  5). 

IVIileag'C — A  fee  or  allowance  of  a  certain  sum  per  mile  for 
travelling  expenses  allowed  to  sheriffs'  officers  and  others  according  to 
certain  settled  scales. 

IVIileag'e  Rate — A  rate  of  a  certain  sum  per  mile  charged  by 
railway  and  canal  companies  for  the  conveyance  of  traffic  over  their 
undertakings.  See  Canal;  Eailway;  Kailway  and  Canal  Com- 
mission. 

lYI  i  I  est  ones. — Highway  authorities  are  empowered  to  maintain, 
replace,  or  set  up  milestones  on  highways,  the  expenses  incurred  being 
a  lawful  charge  upon  the  highway  rate  (Highway  Eate  Assessment  and 
Expenditure  Act,  1882,  s.  6).  Pulling  down,  destroying,  obliterating,  or 
defacing  any  milestone  is  an  offence  punishable  by  fine  not  exceeding 
forty  shillings,  and  the  offender  may  further  be  ordered  to  pay  damages 
in  respect  of  the  same  (Highway  Act,  1835,  s.  72). 

By  the  Eailways  Clauses  Act,  1845,  s.  94,  railway  companies  are 
required  to  set  up  "  milestones,  posts,  or  other  conspicuous  objects  .  .  . 
at  the  distance  of  one-quarter  of  a  mile  from  each  other,  with  numbers 
or  marks  inscribed  thereon  denoting  such  distances."  A  penalty  of  £5 
is  imposed  on  persons  injuring  or  defacing  such  milestones  (s.  95). 

IVlilitary  Acts-— See  Army. 

IVIilitary  and  Navy  Pay  and  Pensions.— See  Pay 

AND  Pensions. 

Military  Courts. — Courts  which  administer  military  law, 
whether  in  the  army  or  navy ;  they  are  usually  termed  courts-martial 
(q.v.).  See  articles  Army  ;  Earl  Marshal  ;  Judge  Advocate-General  ; 
Martial  Law  ;  Military  Law  ;  Navy  ;  Military  Courts  of  Inquiry. 

IVIilitary  Courts  of  Inquiry.— By  virtue  of  its  pre- 
rogative the  Crown  may  direct  Commissions  or  Courts  of  Inquiry,  to 
examine  into  the  truth  of  allegations,  and  report  on  matters  connected 
with  the  administration,  or  the  government  in  matters  of  discipline,  of 
the  army,  or  of  other  forces  under  military  law.  These  Courts  sit  both 
in  military  and  in  naval  matters  under  rules  of  procedure  which  are 
on  the  whole  similar,  but  which  differ  in  certain  respects.  In  several 
instances  the  exercise  of  the  prerogative  is  subject  to  legislative  enact- 
ment, as,  e.g.  under  the  Eegimental  Debts  Act,  1893,  56  Vict.  c.  5 
(Regimental  Debts)  ;  or  under  sec.  72  (infra)  of  the  Army  Act,  1881, 
44  &  45  Vict.  c.  58. 

They  are  not,  strictly  speaking,  Courts,  since  they  possess  no  power 
of  deciding  judicially  upon  matters  examined  into  by  them ;  they  sit 
usually  in  secret;  they  have  no  power  of  compelling  civil  witnesses  to 
attend ;  and  they  do  not  in  all  cases  take  evidence  on  oath  [Army  Eules 
of  Procedure,  1907,  r.  124].  They  are  assemblies  of  persons  directed  to 
make  inquiries  into  matters  of  administration  or  discipline,  either  for  the 
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information  of  Ministers  of  the  Crown,  or  of  any  officer  in  command  of 
troops,  to  assist  them  in  arriving  at  correct  conclusions  on  any  subject 
on  which  it  may  be  expedient  for  them  to  be  informed.  Committees 
and  Boards  are  Courts  of  Inquiry,  and  differ  from  them  only  to  this 
extent,  that  the  objects  for  which  they  are  assembled  do  not  involve 
points  of  discipline. 

In  relation  to  military  procedure  in  matters  of  discipline,  they  have 
been  compared  to  the  Grand  Jury,  or  to  the  preliminary  magisterial 
inquiries,  where,  if  there  is  no  case,  the  accused  is  discharged  at  once, 
or,  otherwise,  committed  for  trial.  But  they  differ  from  both  in  many 
material  respects.  For  example,  in  addition  to  other  differences  already 
pointed  out,  they  give  no  opinion  on  the  conduct  of  any  officer  or  soldier, 
unless  so  directed ;  and  they  differ  from  a  Grand  Jury  in  that  when  the 
inquiry  affects  the  character  or  military  reputation  of  an  officer  or  soldier, 
full  opportunity  must  be  afforded  him  to  be  present.  Moreover,  the 
proceedings  of  a  Court  of  Inquiry,  or  any  confession,  statement,  or  answer 
to  a  question  made  or  given,  are  not  admissible  in  evidence,  if  the  matter 
comes  before  a  court-martial ;  nor  can  any  evidence  respecting  the  pro- 
ceedings at  the  inquiry  be  given  at  the  court-martial.  [See  Army  Rules 
of  Procedure,  1907,  r.  124.] 

But  though  these  Courts  are  not  strictly  judicial  tribunals,  it  has 
been  decided  in  two  ruling  cases  that  the  reports  they  make  are  privileged 
communications,  and  also  that  witnesses  before  them  stand  in  the  same 
position  as  witnesses  giving  evidence  before  a  judicial  tribunal.  The  first 
of  these  is  Home  v.  Lord  F.  C.  BentincJc,  1820,  2  B.  &  B.  130 ;  22  R.  R. 
748 ;  the  second,  Daiukins  v.  Lord  Rokeby,  1875,  7  L.  R.  H.  L.  744.  They 
were  both  actions  of  libel  by  officers  whose  conduct  had  been  brought 
into  inquiry,  the  former  against  the  President  of  the  Court,  the  latter 
against  a  witness ;  and  it  was  held  in  the  former  case  that  the  officer, 
who  had  been  summoned  to  produce  at  the  trial  of  the  action  the  report 
of  the  Court  of  Inquiry  and  the  proceedings,  was  not  bound,  nor  even  at 
liberty,  to  disclose  the  documents  in  question,  they  being  State  docu- 
ments, and  protected,  as  such,  from  exposure  in  Courts  of  justice  (see 
Act  of  State.  See  also  BawMns  v.  Frince  Edward  of  Saxe  Weimar, 
1  Q.  B.  D.  499). 

Under  the  above-mentioned  sec.  72  of  the  Army  Act,  it  is  provided 
that  when  any  soldier  has  been  absent  without  leave  for  twenty-one 
days,  a  Court  of  Inquiry  may,  as  soon  as  practicable,  be  summoned  and 
inquire,  in  the  manner  prescribed  by  the  rules  of  procedure  or  regula- 
tions made  under  the  Act,  and  on  oath  or  solemn  declaration  (which  the 
Court  is  authorised  to  administer),  respecting  the  facts  of  such  absence, 
and  the  deficiency  (if  any)  in  the  arms,  ammunition,  etc.,  of  the  soldier. 
If  satisfied  of  the  fact  of  such  absence  without  leave,  or  other  sufficient 
cause,  the  Court  is  to  declare  such  absence,  and  the  perio'd  thereof,  and 
the  deficiency  (if  any),  and  the  commanding  officer  of  the  absent  soldier 
is  to  enter  in  the  regimental  book  a  record  of  the  declaration  of  such 
Court.  If  the  absent  soldier  does  not  afterwards  surrender,  or  is  not 
apprehended,  such  record  is  to  have  the  legal  effect  of  a  conviction  by 
court-martial  for  desertion. 

A  similar  provision  is  made  in  the  case  of  militiamen,  when  subject 
to  military  law,  by  the  Militia  Act,  1882,  45  &  46  Vict.  c.  49,  s.  28. 
Also  in  the  case  of  men  belonging  to  the  army  or  militia  reserve,  when 
subject  to  military  law,  by  the  Reserve  Forces  Act,  1882,  45  &  46  Vict. 
c.  48,  8.  19,  and  in  the  case  of  men  belonging  to  the  territorial  force, 
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when  subject  to  military  law  by  the  Territorial  and  Reserve  Forces  Act, 
1907,  7  Edw.  VII.  c.  9,  s.  24. 

Paras.  666-678  of  the  King's  Regulations,  1907,  deal  with  Courts  of 
Inquiry,  Committees  and  Boards,  and  contain  special  provisions  relating  to 
Courts  of  Inquiry  in  cases  of  deficiency  of  stores,  explosions,  and  serious 
injuries  to  soldiers.  A  Court  of  Inquiry  is  to  be  held  in  the  case  of 
returned  prisoners  of  war  to  investigate  the  circumstances  under  which 
they  were  taken  prisoners,  and  by  rule  124  of  the  Rules  of  Procedure, 
1907,  the  evidence  must  be  taken  on  oath. 

In  the  navy  a  Court  of  Inquiry  may  be  summoned  by  an  officer  in 
command  of  a  squadron,  or  on  detached  service ;  and  when  an  inquiry 
has  been  ordered  by  an  officer  in  command,  or  by  a  commander-in-chief, 
the  proceedings  of  the  Court  are  to  be  forwarded  to  the  Admiralty  with 
the  opinion  of  the  commander-in-chief. 

In  the  army  the  proceedings  are  to  be  forwarded  by  the  president 
to  the  commanding  officer  who  assembled  the  Court;  and  the  latter 
will,  on  his  own  responsibility,  form  such  opinion  as  he  thinks  just. 

See  Courts-Martial. 

[AutJiorities. — Clode,  Military  Forces  of  the  Crown ;  Thring,  Criminal 
Laiv  of  the  Navy  ;  Manual  of  Military  Law,  War  Office,  1907 ;  Stephens, 
Gifford  and  Smith,  Manual  of  Naval  Zau'.] 

IVIilitary  Custody;   IVIilitary  Prisoners;  lYIili- 

tary  Prisons. — Military  custody  may  mean  either  arrest  or 
confinement  of  a  person  subject  to  military  law  pending  charges  to  be 
brought  against  him,  or,  in  certain  cases  of  less  serious  offences,  confinement 
in  execution  of  the  sentence  ;  or  in  other  cases  it  may  mean  detention  after 
sentence  until  the  person  can  be  duly  sent  to  a  proper  public  civil  or 
military  prison,  or  penal  servitude  prison,  in  which  the  sentence  is  to 
be  executed. 

It  is  not  an  invariable  rule  that  persons  charged  should  be  put  under 
arrest  or  into  confinement ;  but  it  is  usual,  except  in  trivial  cases,  and 
when  court-martial  is  decided  upon.  Officers,  commissioned  and  non- 
commissioned, are  placed  under  arrest,  w^hich  is  either  close  or  open ; 
the  former  consisting  of  a  prohibition  from  leaving  quarters  or  tent ; 
the  latter,  from  going  beyond  certain  fixed  limits.  But  if  the  circum- 
stances require  it  an  officer  may  be  placed  in  the  charge  of  a  guard, 
piquet,  patrol,  or  sentry,  or  if  on  active  service  abroad,  in  custody  of 
a  provost-marshal  (q.v.). 

Private  soldiers  in  military  custody  pending  charges  are  either 
made  prisoners  at  large  (in  which  case  they  are  not  allowed  to  quit 
barracks),  or  they  are  kept  in  confinement  usually  either  in  the  prisoners' 
room  of  a  barracks  or  the  guard-room  cells ;  and  when  in  billets  or  on 
the  line  of  march,  or  if  accommodation  for  detention  is  not  available, 
a  soldier  in  military  custody,  while  waiting  trial,  may  be  committed 
by  his  commanding  officer  for  not  exceeding  seven  days,  to  any  civil 
prison  or  lock-up  (Regulations,  paras.  441-444). 

Various  provisions  are  made  in  the  Army  Act,  1881,  44  &  45  Vict, 
c.  58,  relative  to  arrest  and  confinement  pending  charges ;  but  most  of 
the  rules  are  laid  down  in  the  Army  Regulations,  paras.  431  et  seq. 

Peers  and  members  of  the  House  of  Commons  are  not  privileged 
from  arrest;  but  the  fact,  and  the  cause  of  the  arrest,  must  be 
communicated  to  the  Lord  Chancellor  or  the  Speaker,  as  the  case 
may  be. 
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Where  the  commanding  officer  has  power  to  permit  soldiers  sum- 
marily for  offences  under  the  Army  Act,  he  may  award  detention  for 
not  more  than  fourteen  days,  or  in  the  case  of  an  offence  committed  on 
active  service  field  punishment  for  a  period  not  exceeding  twenty-eight 
days  (Army  Act,  1881,  s.  46,  as  amended  by  the  Army  Acts,  1906  and 
1907).  A  court-martial  may  award  a  sentence  of  penal  servitude  for 
not  less  than  three  years,  or  of  imprisonment  for  a  period  not  exceeding 
two  years,  or  in  the  case  of  a  soldier  of  detention  for  a  similar  period 
(Army  Act,  1881,  s.  44 ;  Army  Act,  1906,  s.  4). 

Upon  conviction  by  court-martial,  either  in  the  United  Kingdom, 
or  elsewhere,  when  the  sentence  is  one  of  penal  servitude,  the  effect  is 
the  same  as  if  the  person  had  been  convicted  in  the  United  Kingdom 
of  an  offence  punishable  by  penal  servitude,  and  sentenced  to  penal 
servitude  by  a  competent  civil  Court ;  and  all  enactments  relating  to 
a  person  sentenced  to  penal  servitude  by  such  a  civil  Court  are,  so  far 
as  circumstances  admit,  applied  accordingly. 

A  prisoner  who  has  been  sentenced  to  penal  servitude  must  be 
transferred  as  soon  as  practicable  to  a  penal  servitude  prison,  i.e.  to  a 
prison  or  place  in  which  a  prisoner  sentenced  to  penal  servitude  by  a 
civil  Court  in  the  United  Kingdom  can  be  confined  (Army  Act,  1881, 
ss.  58-62). 

A  person  sentenced  to  imprisonment  by  court-martial  must  serve 
his  sentence  either  in  military  custody,  or  in  a  detention  barrack,  or  in 
a  public  prison,  or  partly  in  one  way  and  partly  in  another,  and  a  term 
of  detention  must  be  undergone  either  in  military  custody  or  in  a 
detention  barrack,  or  partly  in  one  way  and  partly  in  the  other  (Army 
Act,  1907,  Sched.  III.).  A  person  sentenced  in  India  or  in  a  colony  to 
imprisonment  or  detention  for  more  than  twelve  months  must  be 
transferred  as  soon  as  practicable  to  a  prison  or  detention  barrack  in 
the  United  Kingdom,  unless  the  Court  for  special  reasons  orders  other- 
wise (Army  Act,  1881,  s.  131  (2);  Army  Act,  1907,  Sched.  IIL).  But 
whether  the  sentence  be  one  of  penal  servitude,  imprisonment,  or 
detention,  an  exception  is  made  in  the  case  of  a  person  sentenced  in 
India  or  a  colony,  when  he  belongs  to  a  class  with  respect  to  which  a 
Secretary  of  State  has  declared  that,  by  reason  of  the  climate  or  place  of 
his  birth,  or  the  place  of  his  enrolment,  or  otherwise,  it  is  not  beneficial 
to  transfer  him  to  the  United  Kingdom  {ibid.,  s.  131).  Thus  exceptions 
have  been  made  in  the  case  of  Asiatics  and  Africans,  and  other  persons 
of  colour ;  as  also  where  persons  are  born  out  of  the  United  Kingdom, 
and  domiciled  in  any  place  not  in  the  United  Kingdom ;  and  where 
persons  have  engaged  for  service  in  the  Royal  Malta  Artillery,  or  in 
any  Indian  or  colonial  corps. 

A  Secretary  of  State,  and  in  India  the  Governor-General,  may  set 
apart  any  building  or  part  of  a  building  under  his  control  As  a  military 
prison  or  detention  barracks,  or  as  a  public  prison  for  the  imprisonment 
of  military  prisoners,  and  every  such  military  prison  or  detention 
barracks  is  deemed  to  be  a  public  prison  (Army  Act,  1881,  ss.  64,  65, 
133 ;  Army  Act,  1907,  Sched.  IIL). 

Rules  for  the  government  of  military  prisons  and  detention 
barracks,  and  the  appointment  of  inspectors,  governors,  and  officers 
are  made  by  the  Secretary  of  State  for  War,  and  in  India  by  the 
Governor-General.  It  is  provided  by  the  Army  Act,  1881,  s.  133  (2), 
as  amended  l)y  the  Army  Act,  1906,  s.  9,  and  the  Army  Act,  1907, 
Sched.  111.,  that  for  the  maintenance  of  discipline  and  the  punishment 
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of  offences  rules  may  be  made  authorising  punishment  by  personal 
correction  (not  to  include  corporal  punishment),  restraint  or  otherwise ; 
but  such  rules  may  not  render  the  imprisonment  or  detention  more 
severe  than  it  is  under  the  law  in  force  for  the  time  being  in  any  public 
prison  in  England  subject  to  the  Prison  Act,  1877.  Military  prisons 
are  under  the  immediate  control  of  the  Inspector-General  of  Military 
Prisons.  The  rules  distinguish  the  treatment  of  prisoners  convicted  of 
breaches  of  discipline,  from  that  of  prisoners  convicted  of  offences  of  an 
immoral,  dishonest,  shameful,  or  criminal  character. 

When  prisoners  subject  to  military  law  are  removed  to  convict 
establishments,  they  are  under  the  authority  of  the  Home  Secretary. 

[See  Army  ;  Courts-Martial  ;  Provost-Martial  ;  Naval  Prisons  ; 
Manual  of  Military  Laiv,  War  Office,  1907.] 

IVIilitary  Decorations.— By  sec.  190  (18)  of  the  Army 

Act,  1881,  44  &  45  Vict.  c.  58,  military  decorations  are  defined  as  any 
medal,  clasp,  good-conduct  badge,  or  decoration. 

Sec.  24  enacts  that  every  soldier  (and  this  expression  practically 
includes  all  persons  subject  to  military  law  other  than  officers)  who 
makes  away  with  (whether  by  pawning,  selling,  destruction,  or  other- 
wise howsoever)  any  military  decoration  granted  to  him  is,  on  conviction 
by  court-martial  {q.v.),  liable  to  suffer  imprisonment,  or  such  less  punish- 
ment as  is  in  the  Act  mentioned  (see  s.  44,  and  article  Military  Offences 
AND  Punishments). 

The  military  decorations  of  an  officer  or  soldier  are  amongst  the 
articles,  such  as  regimental  stores,  equipments,  arms,  etc.,  which  (s.  156) 
it  is  an  offence  for  any  person  to  buy,  exchange,  take  in  pawn,  detain, 
or  receive  from  a  soldier,  or  any  person  acting  on  his  behalf  on  any  pre- 
tence whatsoever;  or  to  solicit  or  entice  any  soldier  to  sell,  exchange, 
pawn,  or  give  away  ;  or  to  assist  or  act  for  a  soldier  in  selling,  exchanging, 
or  making  away  with.  Such  person  is  liable  on  summary  conviction  for 
a  first  offence  to  a  fine  not  exceeding  £20  and  treble  the  value  of  the 
property ;  and  for  a  second  offence  to  a  fine  not  exceeding  £20,  but  not 
less  than  £5,  together  with  treble  the  value,  or  to  imprisonment  with  or 
without  hard  labour  for  a  term  not  exceeding  six  months.  The  defence 
must  be  either  ignorance  of  the  nature  of  the  property,  or  of  the  person 
being,  or  acting  for,  a  soldier,  or  that  the  same  was  sold  by  order  of  a 
Secretary  of  State  or  some  competent  military  authority  (Laivs  v.  Bead, 
1894,  63  L.  J.  Q.  B.  683). 

The  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49,  s.  52,  pro- 
vides that  the  provisions  of  sec.  4  relative  to  mitigation  of  punishment 
and  reduction  of  fines  shall  not  apply  to  proceedings  taken  under  any 
Act  relating  to  any  of  His  Majesty's  regular  or  auxiliary  forces.  But 
the  imprisonment  will  follow  the  scale  for  fines  and  imprisonments  pro- 
vided by  sec.  5  of  the  Summary  Jurisdiction  Act,  1879. 

By  sec.  44  (11)  of  the  Army  Act,  1881,  military  decorations,  as  well 
as  military  rewards,  deferred  pay,  or  service  towards  pension,  may,  on 
conviction  by  court-martial  of  any  offence  (and  by  the  Pay  Warrant, 
1907,  this  must  be  by  a  court-martial  other  than  a  regimental  one),  or 
on  confession  of  desertion  or  of  fraudulent  enlistment  (s.  73  (1))  be 
subjected  to  forfeiture.  But  see  Eegimental  Debts  and  Military 
Savings  Banks.  As  to  the  restoration  of  forfeited  medals,  see  King's 
Hegulations,  paras.  2041,  2042. 

{Authority. — Manual  of  Military  Laio,  War  Office,  1907.] 
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Military  Forces.— See  Army. 
Military  Honours.— See  War. 

Military  Lands. — The  law  relating  to  the  acquirement  of 
lands  for  military  purposes  is  contained  in  the  Military  Lands  Act, 
1892  (which  consolidated  and  repealed  a  number  of  Acts  dealing  with 
this  subject),  as  amended  by  the  Military  Lands  Acts,  1897,  1900,  and 
1903.  By  sec.  23  of  the  Act  of  1892  "  military  purposes  "  includes  rifle 
or  artillery  practice,  the  building  and  enlarging  of  barracks  and  camps, 
the  erection  of  butts,  targets,  batteries,  and  other  accommodation,  the 
storing  of  arms,  military  drill,  and  any  other  purpose  approved  by  the 
Secretary  of  State.  By  the  same  section  "land"  includes  easements 
over  land,  and  in  Part  I.  of  the  Act  (ss.  1-13),  any  right  of  firing  over 
lands  or  other  right  of  user.  The  meaning  of  "  land "  is  extended  by 
sec.  3  of  the  Act  of  1900  so  as  to  include  the  bed  of  the  sea  or  any  tidal 
water,  and  any  interference  with  the  free  use  of  any  land.  By  sec.  1  of 
the  Act  of  1892  a  Secretary  of  State  may  purchase  land  in  the  United 
Kingdom  for  the  military  purposes  of  any  portion  of  the  military  forces ; 
a  volunteer  corps  may  also,  with  the  consent  of  the  Secretary  of  State, 
themselves  purchase  land  under  the  Act  for  such  purposes  (which,  by 
virtue  of  the  Volunteer  Act,  1863,  s.  25,  will  vest  in  the  commanding 
officer  for  the  time  being),  and  the  council  of  a  county  or  borough  may, 
at  the  request  of  one  or  more  volunteer  corps,  purchase  land,  and  hold 
it  on  behalf  of  the  volunteer  corps  for  military  purposes. 

The  powers  under  the  Lands  Clauses  Acts  are  exercisable  for  this 
purpose,  with  certain  modifications  in  sec.  2  of  the  Military  Lands  Act, 
1892. 

Where  the  purchaser  is  the  Secretary  of  State,  he  must,  after 
serving  notices  upon  the  owners,  lessees,  and  occupiers  of  the  lands 
intended  to  be  purchased,  cause  a  public  local  inquiry  to  be  held 
into  the  objections  made  by  any  persons  whose  land  is  required  to  be 
taken,  or  by  other  persons  interested  in  the  subject-matter  of  the 
inquiry.  Where  the  purchaser  is  a  volunteer  corps  or  a  council,  after 
service  of  similar  notices,  a  petition  must  be  presented  to  the  Secretary 
of  State  praying  to  be  allowed  to  put  in  force  the  compulsory  powers 
of  the  Lands  Clauses  Acts ;  and  he  will  either  dismiss  the  petition  or 
direct  a  public  local  inquiry  as  to  the  propriety  of  assenting.  If, 
after  inquiry,  the  Secretary  of  State  thinks  the  land  ought  to  be  taken, 
he  may  make  a  provisional  order,  which  must  be  confirmed  by  Parlia- 
ment ;  and  opposition  may  be  raised  as  against  private  Bills  (Military 
Lands  Act,  1892,  s.  2). 

Land  so  acquired  by  a  volunteer  corps  or  county  or  borough  council 
may  be  let  for  purposes  not  inconsistent  with  its  use  for  military 
purposes  (s.  3). 

The  expenses  incurred  by  the  county  may  be  defrayed  out  of  the 
county  fund,  and  by  the  borough  out  of  the  borough  fund  or  rate 
(8.  4). 

A  volunteer  corps  may  borrow  money  with  the  consent  of  the 
Secretary  of  State,  for  the  purpose  of  the  purchase,  on  security  of 
the  land  and  of  any  grant  to  the  corps  out  of  money  provided  by 
Parliament  (s.  5) ;  and  a  council  of  a  borough  may  borrow  money  for 
such  purposes  in  like  manner  as  for  the  purposes  of  the  Public  Health 
Act,  1875,  but  on  the  security  of  the  borough  fund  or  rate  (s.  6). 
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The  Public  Works  Loans  Commissioners  are  empowered  to  lend 
on  the  security  of  the  land  (s.  7) ;  and  this  power,  as  also  the  power 
of  a  volunteer  corps  to  borrow  under  sec.  6,  may,  by  the  Military  Lands 
Act,  1897,  s.  6,  be  exercised  in  respect  of  the  purchase,  erection,  con- 
struction, alteration,  or  enlargement  of  any  building  or  permanent  work 
for  the  purposes  of  a  volunteer  corps,  or  for  the  repayment  of  a  loan 
raised  for  any  such  purpose. 

Upon  the  disbandment  of  a  volunteer  corps  the  land  vests  either 
in  the  Secretary  of  State  or  in  the  county  or  borough  council  as  the  case 
may  be ;  and  a  council  in  whom  the  land  becomes  vested  may  either 
appropriate  it  to  any  purposes  approved  by  the  Local  Government 
Board  or  sell  it,  subject  in  either  case  to  a  right  of  purchase  by  the 
person  entitled  to  the  land  from  which  it  was  originally  severed 
(s.  8). 

Sec.  1  of  the  Military  Lands  Act,  1900,  provides  that  a  council 
holding  land  for  a  volunteer  corps  may  lease  it  to  the  corps  for  not 
more  than  ninety-nine  years,  that  the  above-mentioned  powers  of 
borrowing  and  lending  extend  to  borrowing  and  lending  on  the  security 
of  the  lease,  and  that  if  the  corps  ceases  to  exist  or  the  land  to  be  used 
for  military  purposes,  the  lease  shall  vest  in  the  Secretary  of  State. 

By  sec.  9  of  the  Act  of  1892,  rules  may  be  made  under  sec.  24  of  the 
Volunteer  Act,  1863,  to  provide  for  the  exercise  of  any  powers,  and  the 
performance  of  any  duty,  under  this  Act,  by  any  officer  of  the  corps  on 
behalf  of  the  corps,  and  may  provide  generally  for  carrying  the  Act 
into  effect  by  the  corps. 

Subject  to  conditions  stated  in  sees.  10  and  11,  royal  parks,  gardens, 
and  possessions,  and  ecclesiastical  and  other  public  lands,  may  be  leased 
for  twenty-one  years  to  the  Secretary  of  State  or  to  a  volunteer  corps 
for  military  purposes. 

The  Secretary  of  State  may  make  by-laws  regulating  the  use  of  the 
lands,  both  as  regards  military  purposes  and  the  safety  of  the  public, 
and  prohibiting  intrusion  and  all  obstruction  to  its  use;  but  no  right 
of  common  must  be  prejudicially  affected  (s.  14). 

The  like  power  is  exercisable  where  the  Secretary  of  State  or  a 
volunteer  corps  has  only  the  right  of  using  land  for  military  purposes 
(s.  15). 

A  by-law  may  not,  however,  interfere  with  any  highway  or  the  use 
thereof,  unless  made  with  the  consent  of  the  repairing  authority  (s.  16); 
and  before  making  by-laws  the  Secretary  of  State  must  comply  with  the 
requirements  of  sec.  17,  relating  to  publication  and  the  hearing  of 
objections. 

An  offence  against  these  by-laws  is  punishable  by  a  Court  of 
summary  jurisdiction  with  a  fine  not  exceeding  £5;  a  person  offend- 
ing may  be  removed  and  taken  into  custody  without  warrant ;  and  any 
vehicle,  animal,  or  vessel  found  in  the  area  to  which  a  by-law  applies  in 
contravention  thereof  may  be  removed,  and  on  proof  of  such  contraven- 
tion may  be  declared  by  a  Court  of  summary  jurisdiction  to  be  forfeited 
to  His  Majesty  (s.  17). 

For  the  extension  of  the  power  to  make  by-laws  to  any  sea,  tidal 
waters,  or  shore  on  which  military  lands  abut,  see  the  Military  Lands 
Act,  1900,  s.  2. 

The  Military  Land  Acts,  which  are  all  to  be  construed  as  part  of  the 
Act  of  1892,  apply  in  the  case  of  a  yeomanry  corps  as  if  it  were  a 
volunteer  corps ;  and  all  lands  acquired  by  a  yeomanry  corps  vest  in  its 
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commanding  officer  for  the  time  being  (Military  Lands  Act,  1892,  s.  19). 
Sec.  22  of  the  Act  of  1892  declares  that  the  powers  given  by  the  Act 
are  in  addition  to  any  other  powers  conferred  by  other  Acts,  and  states 
in  particular  that  nothing  therein  shall  affect  the  powers  vested  in  the 
Secretary  of  State  by  the  Defence  Acts.     See  Defence  Acts. 

For  the  purchase  of  lands  for  the  purposes  of  the  Naval  Works  Act, 
1895,  sec.  2  thereof  enacted  that  the  Defence  Acts  (see  Defence  Acts) 
and  the  Military  Lands  Act,  1892,  except  so  far  as  they  relate  to 
volunteer  corps,  shall  apply  with  the  substitution  of  the  Admiralty  for 
the  Secretary  of  State,  and  other  necessary  modifications.  Further, 
sec.  2  of  the  Military  Lands  Act,  1900,  gives  the  Admiralty  the  same 
powers  to  make  by-laws,  in  respect  of  land  used  for  naval  purposes,  as 
the  Secretary  of  State  has  under  the  Military  Land  Act,  1892,  in  respect 
of  military  lands. 

Sec.  1  of  the  Territorial  and  Eeserve  Forces  Act,  1907,  enables  the 
county  associations  (for  which  see  Territorial  Force)  to  hold  land  for 
the  purposes  of  the  Act  without  licence  in  mortmain;  and  the  Army 
Council  may,  by  sec.  4,  make  regulations  for  the  acquisition  and  disposal 
of  land  by  the  associations,  and  for  the  application  of  any  provisions 
in  other  Acts  of  Parliament  relating  to  the  acquisition  of  land  by  or 
on  behalf  of  volunteer  corps.  Sec.  29  enables  any  property  belonging 
to  or  held  for  the  purposes  of  a  force  merged  in  the  Territorial  Force 
to  be  transferred  to  a  county  association. 

IVlilita.ry  La.AV. — Military  law  is  the  law  by  which  the  armed 
forces  of  the  Crown  are  governed  both  in  peace  and  war,  and  abroad 
as  well  as  in  the  United  Kingdom.  Growing  out  of  the  prerogative  of 
the  Crown  to  make  articles  of  war  for  the  troops  when  about  to  be 
engaged  in  actual  warfare,  it  was  subsequently  extended  under  statutory 
authority  to  the  general  government  of  the  forces  at  all  times.  It 
is  now  contained  in  the  Army  Act,  1881,  44  &  45  Vict.  c.  58,  embody- 
ing and  amending  the  former  Mutiny  Acts  {q.v.)  and  Articles  of  War, 
and  supplemented  by  the  King's  Kegulations  {q.v.)  and  Army  Orders. 
They  are  authorised  and  continued,  and  from  time  to  time  altered  and 
amended,  by  annual  Army  Acts,  which  provide  that  the  Army  Act, 
1881,  while  in  force,  shall  apply  to  persons  subject  to  military  law, 
whether  within  or  without  His  Majesty's  dominions. 

For  the  military  law  governing  the  colonial  forces,  see  Colonial 
Forces  ;  for  the  Indian  army,  that  title ;  and  see  also  Militia  ;  Eeserve 
Forces;  Territorial  Force;  Volunteers;  and  Yeomanry. 

For  the  Courts  administering  military  law,  see  Courts-Martial; 
Army;  Belligerent;  Navy. 

IVIilitary  Lunatic— See  article  Enlistment  (Army),  Vol.  V. 
p.  301. 

IVIilitary  IVIanOBUVreS. — In  order  to  provide  facilities  for 
enabling  large  bodies  of  troops  to  be  exercised  over  extensive  tracts  of 
country  for  military  instruction,  powers  were  first  given  to  the  military 
authorities  by  Acts  in  1871,  1872,  and  1873,  enabling  them,  within 
certain  limits,  to  occupy  lands  for  this  purpose.  The  Act  under  which 
such  military  manuiuvres  are  now  regulated  is  the  Military  Mananivres 
Act,  1897,  60  &  61  Vict.  c.  43,  which,  as  regards  its  application  to 
Ireland,  has  been  amended  by  the  Local  Government  (Ireland)  Act, 
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1898,  61  &  62  Vict.  c.  37,  ss.  73,  110.  The  limits  and  the  period,  not 
exceeding  three  months,  within  which  the  manoeuvres  are  to  be  executed, 
are  to  be  specified  by  Order  in  Council,  the  draft  of  which  must  be  sent 
to  the  Council  of  each  county,  county  borough,  district,  and  parish 
within  the  specified  limits ;  and  must  also  be  laid  on  the  table  of  the 
House  of  Commons  for  thirty  days  before  it  is  submitted  to  His  Majesty 
in  Council.  Advertisements  must  also  be  inserted  in  at  least  two 
newspapers  circulating  in  the  district.  The  same  limits,  or  any  part 
thereof,  are  not  to  be  specified  more  than  once  in  any  period  of  five 
years. 

There  are  provisions  for  preventing  undue  interference  with  trade 
and  industry,  and  for  saving  from  interference  dwelling-houses,  places  of 
worship,  schools,  farmyards,  gardens,  antiquarian  objects,  etc.  By  sec.  3 
two  justices  of  the  peace,  not  being  military  officers  in  command  of 
the  forces,  may,  on  application  of  a  commissioned  officer,  suspend,  for 
not  exceeding  forty-eight  hours,  any  right  of  way  over  any  road  or  foot- 
path. If  the  road  is  a  county,  main,  or  parish  road,  they  must  make  the 
order  in  petty  session,  and  it  must  be  for  a  time  not  exceeding  twelve 
hours,  after  seven  days'  notice  in  a  newspaper,  and  subject  to  such  terms 
and  conditions  as  may  be  required  by  the  justices.  The  officer  in  com- 
mand must  give  public  notice  of  the  order  not  less  than  twelve  hours 
before  it  comes  into  force ;  and  he  must  give  all  reasonable  facilities  for 
traffic  whilst  it  is  in  force. 

A  commission,  called  the  Military  Manoeuvres  Commission,  consisting 
of  two  persons  appointed  by  the  Council  of  each  county,  and  one  by  the 
Council  of  each  county  borough,  in  the  specified  limits,  and  resident 
owners  or  occupiers  appointed  by  the  Secretary  of  State,  is  to  be  formed, 
and  make  orders  determining  what  lands,  roads,  and  sources  of  water  are 
to  be  authorised  within  the  meaning  of  the  Act.  Sec.  5  contains  many 
provisions  as  to  advertisement  of  these  orders,  and  the  holding  of  a 
public  meeting  to  hear  objections,  etc. 

Sec.  6  provides  for  compensation  being  made  out  of  money  provided 
by  Parliament  for  damages  to  person  or  property ;  and  the  Commission, 
with  the  concurrence  of  the  Treasury,  appoints  a  compensation  officer 
or  officers  to  determine  and  settle  the  amount  payable. 

Wilful  obstruction  or  interference  with  the  execution  of  the 
manoeuvres,  and  entering  without  due  authority  into  the  camp,  is  an 
offence  liable  to  a  fine,  on  summary  conviction,  not  exceeding  forty 
shillings.  Also  the  moving  any  flag  or  other  mark  used  for  the  purpose 
of  the  manoeuvres,  or  cutting  or  damaging  military  telegraph  wires,  is 
an  offence  punishable,  on  summary  conviction,  with  a  fine  of  £5. 

See  Defence  Acts  ;  Fortifications  ;  War  Office. 

lYIilitary  Necessity.— See  War. 

Military  Occupation.— See  War. 

Military  Offences  and    Punishments.— Military 

offences  are  such  acts  or  omissions  of  persons  subject  to  military  law 
{q.v.)  as  may  be  punished  by  military  Courts.  They  are  of  two  classes 
— Ist,  Those  which  are  not  offences  against  the  ordinary  law,  but  are 
punished  as  breaches  of  military  discipline.  2nd,  Those  which  are  also 
offences  under  the  ordinary  criminal  law.     The  offences  of  tlie  first  class 
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are  specified  in  sees.  1  to  41  inclusive  of  the  Army  Act,  1881,  44  &  45 
Vict.  c.  58,  which  now,  with  amendments  made  by  annual  Army  Acts, 
contains  the  body  of  military  law  in  force  both  in  peace  and  war,  and 
whether  in  the  United  Kingdom  or  outside  (see  Mutiny  Acts  and 
War). 

Many  of  the  more  serious  acts  are  punishable  with  death.  Sec.  4 
contains  many  offences  in  relation  to  the  enemy  so  punishable,  such  as 
shamefully  abandoning  or  delivering  up  garrisons,  etc.,  holding  corre- 
spondence with  and  giving  intelligence  to  the  enemy,  and  so  on.  Sec.  6 
gives  a  long  list  of  offences  punishable  more  severely  when  on  active 
service  than  at  other  times ;  and  the  maximum  punishment  therefor  is 
death.  Mutiny  and  insubordination  (s.  7)  are  also  punishable  with 
death.  Striking  or  using  any  violence  to  a  superior  officer  in  the  execu- 
tion of  his  office  (s.  8)  is  so  punishable.  By  sec.  9  the  same  maximum 
punishment  is  affixed  to  the  offence  of  disobedience,  in  such  manner  as 
to  show  a  wilful  defiance  of  authority,  to  any  lawful  command  given 
personally  by  a  superior  officer  in  the  execution  of  his  office,  whether 
the  same  is  given  orally  or  in  writing,  by  signal,  or  otherwise.  Deser- 
tion, or  persuasion  to  desert,  on  active  service,  or  when  under  orders  for 
active  service,  is  also  punishable  with  death  (s.  12).  These  are  all  the 
sections  which  affix  the  punishment  of  death  to  purely  disciplinary 
military  offences.  Other  offences  of  the  same  class,  but  of  less  serious- 
ness, are  punishable  with  various  degrees  of  severity,  and  are  set  out  in 
sees.  12-40. 

In  regard  to  offences  punishable  by  the  ordinary  law  as  crimes, 
sec.  41  provides  that  every  person  subject  to  military  law  shall  be 
deemed  to  be  guilty  of  an  offence  against  military  law,  and  shall  be 
liable  to  trial  by  court-martial  for  the  following  offences  and  to  the 
following  punishments  on  conviction : — Treason,  with  death,  or  such  less 
punishment  as  in  the  Act  mentioned ;  murder,  with  death ;  manslaughter, 
treason,  felony,  and  rape,  with  penal  servitude  or  such  less  punishment 
as  in  the  Act  mentioned ;  and  the  effect  of  a  sentence  of  penal  servitude 
is  the  same  as  if  it  had  been  passed  by  a  civil  Court  (s.  58).  But  a 
court-martial  cannot  try  them  if  they  were  committed  in  the  United 
Kingdom;  and  it  cannot  try  them  if  they  were  committed  elsewhere 
within  the  King's  dominions  unless  the  offender  was  on  active  service, 
or  the  place  where  they  were  committed  is  more  than  one  hundred  miles 
from  any  city  or  town  in  which  the  offender  can  be  tried  by  a  competent 
civil  Court. 

In  the  case  of  other  civil  offences  not  above  specified,  a  court- 
martial  may  punish  them  in  the  same  manner  as  they  are  punished 
under  the  ordinarv  law,  or  as  acts  prejudicial  to  good  order  and  discipline 
(ss.  40,  41  (5)). 

Attempts  to  commit  purely  military  offences  are  not,  except  in  one 
or  two  cases,  made  crimes  specifically  punishable  under  the  Army  Act, 
but  the  military  Court  has  jurisdiction  to  try  them  under  sec.  40,  as 
prejudicial  to  good  order  and  discipline. 

In  the  case  of  officers,  the  punishments  prescribed  are  death,  penal 
servitude  for  a  term  not  less  than  three  years,  imprisonment  with  or 
without  hard  labour  for  not  more  than  two,  cashiering,  dismissal  from 
the  service,  forfeiture  of  rank,  and  reprimand  or  severe  reprimand.  In 
the  caae  of  soldiers,  death,  penal  servitude,  and  imprisonment  as  above, 
detention  for  a  term  not  exceeding  two  years,  discharge  with  ignominy, 
forfeiture  by  non-commissioned  officers  of  seniority,  or  reduction  to  a 
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lower  grade  or  to  the  ranks,  and  forfeitures,  fines,  and  stoppages  (Army 
Act,  1881,  s.  44;  Army  Act,  1906,  ss.  4,  7). 

The  maximum  punishment  which  is  attached  to  each  particular 
offence  is  stated,  and  then  instead  of  it  there  may  be  awarded  any  one 
of  the  lesser  punishments  which  follow  it  in  the  above  scales  (proviso, 
Army  Act,  1881,  s.  44).  The  proviso  also  specifies  instances  in  which 
more  than  one  punishment  can  be  given,  e.g.  an  officer  is  to  be  sentenced 
to  be  cashiered  before  being  sentenced  to  penal  servitude  or  imprison- 
ment. In  addition  to,  or  without  any  other  punishment,  in  respect  of 
an  offence,  there  may  be  forfeiture  of  any  deferred  pay,  service  towards 
pension,  military  decoration,  or  military  reward,  as  provided  by  Eoyal 
Warrant  (see  Royal  Warrant  for  Pay,  1907). 

Sec.  56  of  the  Army  Act  contains  provisions  enabling  an  accused 
person  charged  with  a  greater  offence  to  be  found  guilty  of  a  lesser 
offence,  e.g.  on  a  charge  of  stealing  he  may  be  convicted  of  embezzle- 
ment, or  of  fraudulently  misapplying  money  or  property,  and  so  on. 

The  confirming  authority  (see  Couets-Martial)  may,  before  pro- 
mulgation of  the  sentence,  mitigate,  or  remit,  or  commute  punishment, 
or  if  such  punishment  is  death  awarded  for  murder,  then  may  substitute 
penal  servitude  or  other  less  punishment ;  after  promulgation,  only  His 
Majesty,  or  the  Commander-in-Chief  (wherever  the  person  may  be 
undergoing  his  sentence),  or  the  officer  commanding  the  district  where 
the  prisoner  may  for  the  time  being  be,  and  abroad  other  persons  men- 
tioned in  sec.  57.  A  person  is  not  to  be  punished  for  any  offence  trig,ble 
by  court-martial  committed  more  than  three  years  before  the  date  at 
which  his  trial  begins,  except  in  the  case  of  mutiny,  desertion,  or 
fraudulent  enlistment.  If  the  offence  is  also  a  civil  one,  this  does  not 
affect  the  jurisdiction  of  the  civil  Court.  Where  a  soldier  has  served 
continuously  in  an  exemplary  manner  for  not  less  than  three  years  in 
any  corps  of  the  regular  forces,  he  is  not  to  be  tried  for  any  such  offence 
of  desertion  (other  than  desertion  on  active  service),  or  of  fraudulent 
enlistment,  as  was  committed  before  the  commencement  of  such  three 
years ;  but  in  the  latter  case  all  service  prior  to  such  enlistment  is  to 
be  forfeited,  though  a  Secretary  of  State  may  restore  such  service  for 
merit  (s.  161). 

If  a  person  sentenced  by  court-martial  for  an  offence  is  afterwards 
tried  by  a  civil  Court  for  the  same  offence,  regard  is  to  be  given  to  the 
military  punishment  already  undergone.  But,  with  this  exception, 
nothing  is  to  exempt  an  officer  or  soldier  from  being  proceeded  against 
in  the  ordinary  course  of  law  for  offences  which  are  crimes.  If  an 
officer  neglects  or  refuses  an  application  to  deliver  to  the  civil  magis- 
trate any  officer  or  soldier  under  his  command,  who  is  accused  or 
convicted  of  a  crime,  or  wilfully  obstructs  or  neglects  or  refuses  to 
assist  constables  or  other  ministers  of  justice  in  apprehending  any 
such  officer  or  soldier,  such  commanding  officer  {q.v.)  is  guilty  of  a  mis- 
demeanor. If  the  offence  is  committed  out  of  England  it  is  for  all 
purposes  to  be  deemed  to  have  been  committed  within  the  jurisdiction 
of  the  High  Court  of  Justice  in  England.  Where  a  person  subject  to 
military  law  has  been  acquitted  or  convicted  of  an  offence  by  a  civil 
Court,  he  is  not  liable  to  be  tried  in  respect  of  that  offeuce  by  a  military 
Court  under  the  Act  (s.  162). 

See  Army;  Billeting;  Courts-Martial;  Desertion;  Enlistment; 
Impressment  of  Carriages  ;  Military  Law  ;  Military  Custody,  etc. ; 
Mutiny;  Navy. 
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lYI  i  I  itary  Savi  ngS  Ban  kS-— Military, or  regimental,  savings 
banks  are  banks  established,  or  continued,  by  regulations  of  the  Crown 
through  the  Secretary  of  State  for  War,  with  the  concurrence  of  the 
Commander-in-Chief,  whose  office  has  now  been  abolished,  and  of  the 
Treasury,  under  the  Military  Savings  Banks  Act,  1859,  22  &  23  Vict.  c. 
20.  Their  purpose  is  to  receive  money  from  such  non-commissioned 
officers  and  men  of  the  army,  serving  either  in  the  United  Kingdom  or 
upon  foreign  stations  (India  alone  excepted),  as  may  be  desirous  of 
depositing  the  same ;  and  for  receiving  such  deposits  of  any  moneys  or 
funds  whatsoever,  raised  or  paid  for  objects  or  purposes  connected  with 
non-commissioned  officers  and  soldiers,  as  may  be  authorised. 

The  moneys  so  deposited  are  applied  by  the  persons  authorised  to 
receive  them  to  the  payment  of  the  ordinary  army  services,  and  are  then 
repaid  out  of  the  annual  supplies  granted  by  Parliament  for  the  army ; 
the  account  being  kept  at  the  Bank  of  England  in  the  name  of  the 
Commissioners  for  the  Eeduction  of  the  National  Debt ;  and  payments 
thereout  made  upon  the  warrant  of  the  Secretary  of  State  for  War. 

The  rate  of  interest  allowed  on  deposits  is  not  to  exceed  3|  per  cent. ; 
but  is  not  payable  on  any  sum  above  £200,  unless,  after  the  death  of  the 
non-commissioned  officer  or  soldier,  for  the  benefit  of  his  orphans,  or  other 
persons  entitled  to  his  effects,  or  to  or  in  the  case  of  funds  or  moneys 
raised  or  paid  for  charitable  regimental  purposes. 

No  forfeiture  under  this  Act  is  allowed  by  way  of  punishment  for 
any  offence,  except  under  the  provisions  of  a  royal  warrant  (s.  44  (11)  of 
the  Army  Act,  1881,  44  &  45  Vict.  c.  58).     See  Fay  Warrant,  1907. 

See  Regimental  Debts. 

IVIilitary  Service— Service  rendered  to  the  Crown  in  the 
army,  or  other  military  or  naval  forces,  either  by  officers  holding  com- 
missions, or,  as  in  the  case  of  the  rank  and  file,  by  enlistment  for  a  term 
of  years  in  the  army  or  militia,  and  reserve  of  each  force,  or  in  the  terri- 
torial force,  or  upon  offer  and  acceptance  of  such  service  in  the  volunteer 
forces  without  such  limitation. 

See  Army;  Commission  (in  Army);  Enlistment;  Military  Law; 
Militia  ;  Navy  ;  Officers  ;  Eeserve  Forces  ;  Volunteers  ;  Territorial 
Force;  Yeomanry. 

lYIil itary  Tenure-— See  Knight's  Fee;  Knight's  Service; 
Tenures. 

IVIilitary  Testament-— Military  men,  officers  and  soldiers, 
have  the  privilege,  when  on  actual  military  service,  of  making  nuncupa- 
tive or  other  informal  wills,  freed  from  the  restrictions  imposed  by  the 
Statute  of  Frauds,  29  Chas.  ii.  c.  3,  s.  22  and  the  Wills  Act,  1  Vict.  c. 
26,  8.  11.    See  Actual  Military  Service. 

Sec.  23  of  the  former  statute  provides  that  any  soldier  being  in  actual 
military  service  may  dispose  of  his  moveables,  wages,  and  personal  estate, 
as  he  or  they  might  have  done  before  the  Act. 

The  section  also  includes  "  any  mariner  or  seaman  being  at  sea,"  but 
the  Navy  and  Marines  (Wills)  Act,  1865,  28  &  29  Vict.  c.  72,  as 
amended  by  the  Navy  and  Marines  (Wills)  Act,  1897,  60  &  61  Vict.  c. 
15,  makes  certain  modifications,  in  regard  to  this  class  of  person,  upon 
the  Statute  of  Frauds,  which  do  not  apply  to  soldiers'  wills.  See  Sea- 
man's Will. 
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The  Wills  Act,  s.  11,  also  provides  that  any  soldier  may  dispose  of 
his  personal  estate  as  he  might  have  done  before  the  making  of  the  Act. 

The  words  "  actual  military  service  "  confine  the  privilege  to  soldiers 
who  are  on  an  expedition ;  and  the  will  of  a  soldier  made  while  he  is 
quartered  in  barracks  either  at  home  or  abroad,  is  not  privileged 
{Drummond  v.  Parish,  1843,  3  Curt.  522,  and  the  cases  in  Williams, 
Laio  of  Executors,  10th  ed.,  p.  91),  unless  he  has  gone  into  barracks  under 
orders  for  foreign  service  as  a  step  in  being  drafted  to  the  seat  of  war. 
{In  the  goods  of  Hiscock,  [1901]  P.  78).  So  a  letter  written  after  mobili- 
sation is  written  on  "actual  military  service"  {Gattward  v.  Knee,  [1902] 
P.  99) ;  but  a  mere  "  warning  "  for  active  service  is  not  "  actual  military 
service"  {ibid.).  See  also  May  v.  May,  [1902]  P.  103;  In  the  goods  of 
Gordon,  1905,  21  T.  L.  R  653. 

It  has  been  held  that  a  soldier,  though  a  minor,  may  make  a  will,  if 
he  is  in  actual  military  service ;  and  see  In  the  goods  of  MMurdo,  1867, 
L.  K.  1  P.  &  D.  540 ;  In  the  goods  of  Hiscock,  supra.  Alterations  made 
in  this  class  of  will,  in  the  absence  of  proof  to  the  contrary,  are  presumed 
to  have  been  made  during  the  continuance  of  the  military  service,  and 
will  be  included  in  the  probate  {In  the  goods  of  Tweedale,  1875,  L.  E. 
3  P.  &  D.  204). 

These  military  wills  not  being  either  within  the  Statute  of  Frauds  or 
the  Wills  Act,  are  subject  to  the  rules  applicable  to  wills  of  personalty 
made  before  the  1st  January  1838,  e.g.  as  to  the  effect  of  the  marriage  of 
the  testator,  or  the  birth  of  a  child  subsequent  to  the  date  of  the  will, 
which  in  Doe  v.  Barf  or  d,  1815,  4  M.  &  S.  10,  was  held  not  alone  sufficient 
to  revoke  the  will.  See  other  cases  upon  these  points  in  Theobald,  Law 
•of  Wills,  6th  ed.,  pp.  54-62. 

Such  wills  may  be  in  the  form  of  letters  to  third  parties  indicating 
who  will  have  the  writer's  property  should  he  die  {In  the  goods  of 
Gordon,  supra). 

Probate  is  granted  upon  evidence  that,  if  made  orally,  the  substance 
of  the  declaration  is  before  the  Court,  and  that  it  was  intended  to  be 
testamentary.  A  declaration  made  by  a  soldier  on  active  service  at  the 
instance  of  the  military  authorities,  who  made  a  note  of  it  at  the  time, 
to  the  effect  that  in  the  event  of  his  death  he  desired  his  effects  to  be 
credited  to  one  of  his  sisters  whom  he  named,  was  held  a  valid  testa- 
mentary document  {In  the  goods  of  Scott,  [1903]  P.  243).  But  probate 
will  not  be  granted  merely  upon  an  affidavit  that  the  testator  was  in 
actual  military  service  at  the  time  when  the  will  was  made,  the  Court 
requiring  that  the  affidavit  should  set  forth  the  services  on  which  he  was 
engaged  {In  the  goods  of^  Thome,  1865,  34  L.  J.  P.  M.  &  A.  131). 

By  the  Stamp  Duties  Act,  55  Geo.  in.  c.  184,  Sched.  3,  it  was  pro- 
vided that  Probate  and  Letters  of  Administration  of  the  effects  of  any 
common  seaman,  marine,  or  soldier  who  should  be  slain  or  die  in  the 
service  of  the  Crown  should  be  exempted  from  all  duties ;  and  this  is 
still  in  force. 

As  to  the  law  relating  to  the  collection  of  effects  and  payment  of 
debts  on  the  death  of  persons  subject  to  military  law,  see  article  Eegi- 
MENTAL  Debts  Act,  1893. 

{Authorities. — Supra;  and  Tristram  and  Coote's  Probate  Practice; 
Manual  of  Military  Law,  War  Office.] 

lYIlIitary  Uniforms.— By  the  Uniforms  Act,  1894,  57  &  58 
Vict.  c.  45,  it  is  an  offence  punishable  on  summary  conviction  by  a  jBne 
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not  exceeding  £5  for  any  person  not  serving  in  His  Majesty's  military 
forces,  i.e.  the  regular  forces,  the  reserve  forces  (q.v.),  and  the  auxiliary 
forces,  to  wear,  without  His  Majesty's  permission,  the  uniform  of  any 
of  these  forces,  or  any  dress  having  the  appearance,  or  bearing  any  of 
the  regimental  or  other  distinctive  marks  of  any  such  uniform. 

Exceptions  were  made  in  the  case  of  members  of  bands  for  six  years 
after  the  passing  of  the  Act,  unless  the  dress  was  an  exact  imitation  of 
a  uniform ;  and  in  the  case  of  the  performance  of  stage  plays  and  music 
hall  or  circus  performances,  or  any  hond-fide  military  representation. 

By  sec.  3,  if  any  person  not  serving  in  the  naval  or  military  forces 
wears  the  uniform  of  such  forces,  or  any  dress  having  the  appearance 
or  bearing  any  of  the  regimental  or  other  distinctive  marks  of  any  such 
uniform  in  such  manner  or  circumstances  as  to  be  likely  to  bring 
contempt  upon  the  uniform,  or  employs  any  other  person  so  to  wear 
it,  he  is  liable  on  summary  conviction  to  a  fine  not  exceeding  £10,  or 
to  imprisonment  for  a  term  not  exceeding  one  month.  The  naval 
forces  means  the  navy,  the  naval  coast  volunteers,  and  the  naval 
volunteers. 

IVIilitia. 

I.  General  or  Eegular  Militia. 

The  name  of  militia,  as  applied  to  the  trained  or  train  bands,  came 
into  use  during  the  contests  between  Charles  i.  and  the  Long  Parliament 
upon  the  question  as  to  the  exercise  of  the  command  over  them,  which 
had  been  claimed  up  to  that  time,  and  enjoyed,  by  the  Crown,  through 
the  Lords  Lieutenant  of  counties  (q.v.). 

At  the  Eestoration,  Acts  were  passed  with  the  object  of  settling 
the  law  under  which  the  obligations  of  all  citizens  to  perform  military 
service  should  be  discharged  in  future ;  and  these  enactments  were  the 
beginnings  of  the  organised  militia  system,  which  was  put  on  its  present 
footing  by  the  Militia  Act,  1882,  45  &  46  Yict.  c.  49,  consolidating  and 
amending  previous  Acts. 

The  Act  13  Chas.  IL  c.  vi.  recited  that  the  sole  government,  command, 
and  disposition  of  the  militia,  and  all  forces  by  sea  and  land,  was  the 
undoubted  right  of  His  Majesty ;  and  that  an  Act  was  then  under  con- 
sideration for  exercising  the  militia  with  most  safety  and  ease  to  the 
King  and  his  people.  This  Act  was  the  14  Chas.  ii.  c.  3.  It  empowered 
the  Lords  Lieutenant  of  counties  (q.v.)  to  call  together  all  such  persons, 
at  such  times,  and  to  arm  and  array  them  in  such  manner,  as  therein- 
after expressed  and  declared,  and  to  form  them  into  companies,  troops, 
and  regiments,  and  in  case  of  insurrection,  rebellion,  or  invasion,  to 
lead,  conduct,  and  employ,  or  cause  them  so  to  be,  as  well  within  the 
counties  of  which  they  were  the  lieutenants,  as  into  others,  according 
as  they  should  from  time  to  time  receive  directions  from  His  Majesty 
and  his  successors.  The  nature  and  area  of  service  of  the  militia  thus 
described  remains  the  same  at  present,  and  the  Militia  Act,  1882,  s.  12, 
declares  that  any  part  of  the  militia  shall  be  liable  to  serve  in  any  part 
of  the  United  Kingdom,  but  no  part  of  the  militia  shall  be  carried 
or  ordered  to  go  out  of  the  United  Kingdom.  By  sec.  5  of  that  Act, 
re-enacting  sec.  6  of  the  Eegulation  of  the  Forces  Act,  1871,  34  &  35 
Vict.  c.  86,  the  jurisdiction  and  command  of  the  Lords  Lieutenant  were 
taken  away,  and  revested  in  Her  Majesty,  to  be  exercisable  under  the 
advice  of  a  Secretary  of  State.    See  Lord  Lieutenant. 
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The  mode  of  raising  the  men,  under  the  Act  of  Charles,  until  the 
year  1757,  was  by  imposing  a  liability  on  the  part  of  individuals, 
according  to  their  estates  or  revenues,  to  provide  men  and  arms,  and 
horses,  and  to  pay  a  certain  rate  per  day,  where  personal  service  was 
not  rendered,  to  a  substitute,  and  to  the  men  whom  they  thus  raised, 
according  to  their  obligation.  For  ammunition  and  other  necessaries, 
rates  were  raised  on  the  localities ;  but  in  case  of  invasion  or  otherwise, 
when  the  force  was  called  on  for  active  service,  the  Royal  Treasury 
became  responsible.  This  system  was  changed  in  1757  by  30  Geo.  ii. 
c.  25 ;  repealed  in  1802  by  42  Geo.  ill.  c.  90.  It  is  important  to  explain 
this  statute  and  its  subsequent  modifications,  because,  although  our 
present  militia  is  not  raised  under  it,  but  under  the  Militia  Act  of 
1882,  which  is  a  voluntary  enlistment  Act,  the  system  of  the  older 
Acts,  which  is  a  compulsory  system  with  balloting  for  recruits,  may  be 
revived  by  Order  in  Council.  It  has  remained  in  abeyance  from  1815 
to  the  present  time,  except  for  an  interval  from  1830  to  1832,  and  it  is 
suspended  annually  by  the  successive  Expiring  Laws  Continuance  Acts 
[which  prolong  the  operation  of  the  Militia  (Ballot  Suspension)  Act, 
1865,  28  &  29  Vict.  c.  46].  Whenever  it  is  revived  the  provisions  as 
to  balloting  come  into  operation,  though  in  other  respects  it  is  super- 
seded by  the  Militia  Act  of  1882. 

The  Act  of  1757  provided  that  a  fixed  number  of  men  should  be 
raised  in  each  county.  This  number,  called  the  quota,  might  at 
intervals  of  ten  years  be  rearranged  by  the  Privy  Council.  The 
parishes  in  each  county  had  to  prepare  lists  of  all  men  between  the 
ages  of  eighteen  and  fifty,  and  send  them  to  the  Lord  Lieutenant  and 
deputy-lieutenants,  who,  at  their  meetings  of  subdivisions,  apportioned 
the  quota  among  the  parishes  in  proportion  to  the  population ;  or,  at 
their  general  meetings  of  lieutenancy,  apportioned  amongst  the  sub- 
divisions any  increased  or  decreased  quota  made  by  the  Privy  Council. 
The  quota  was  then  chosen  by  the  ballot  from  each  parish  list ;  each 
man  drawn  had  to  serve  three  years  or  provide  a  substitute ;  vacancies 
were  filled  in  the  same  way  from  time  to  time,  and  the  ballot  was 
repeated  every  three  years. 

The  subsequent  transference  of  all  charges  for  the  maintenance  of 
the  militia  from  the  counties  to  the  Imperial  Parliament,  and  the 
revesting  of  the  command  and  jurisdiction  over  it  in  the  Sovereign, 
acting  on  the  advice  of  a  Secretary  of  State,  thus  making  the  militia 
part  of  the  general  army  system,  has  rendered  the  provisions  of  the 
Act  of  George  in.  obsolete,  except  as  regards  the  raising  of  quotas  by 
ballot  whenever  an  Order  in  Council  directs  them  to  be  raised.  When 
that  happens,  this  Act,  the  unrepealed  parts  of  15  &  16  Vict.  c.  50,  the 
Militia  Ballot  Act,  1860,  23  &  24  Vict.  c.  120,  and  the  Militia  Act, 
1882,  must  be  read  together  as  one  Act ;  and  the  only  remaining  duties 
of  the  Lords  Lieutenant  and  their  deputies,  in  regard  to  the  militia, 
will  then  have  to  be  performed  as  directed  by  those  Acts.  The  age  for 
service  is  now  between  eighteen  and  thirty ;  the  term  has  been  raised 
to  five  years ;  substitutes  may  be  provided  under  the  regulations  ;  and 
there  are  various  exemptions  from  liability  to  serve  for  particular  classes 
of  persons,  as,  e.g.  peers  of  the  realm,  clergymen,  and  any  poor  man  who 
has  more  than  one  child  born  in  wedlock.  If  Quakers  refuse  to  serve, 
or  to  provide  a  substitute,  the  expense  of  a  substitute  may  be  raised  by 
distress  and  sale  of  their  goods  and  chattels. 

In  1852,  by  the  above-mentioned  Act  of  15  &  16  Vict.  c.  50,  to  con- 
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solidate  and  amend  the  laws  relating  to  the  militia,  a  new  mode  of  raising 
a  militia  force,  by  voluntary  enlistment,  was  instituted ;  and  since  then 
the  only  militia  force  that  has  been  kept  organised  and  in  training  has 
been  so  raised.  The  quota  of  each  county  was,  in  the  event  of  a  ballot, 
then  fixed  by  Order  in  Council,  and  still  exists  as  so  fixed  until  altered. 
The  Lords  Lieutenant  and  their  deputies  remained  the  functionaries 
intrusted  with  raising  and  enrolling  the  volunteer  militiamen.  If  the 
quotas  could  not  be  raised  by  voluntary  enlistment,  or  in  case  of  invasion 
or  imminent  danger  thereof,  then  the  power  of  ordering  the  ballot,  as  before 
mentioned,  might  be  and  still  may  be  exercised. 

Until  this  time  the  militia  was  local  in  its  organisation,  whether 
raised  by  ballot  or  by  voluntary  enlistment ;  and  it  continued  so  until 
the  Army  Eegulation  Act,  1871,  34  &  35  Yict.  c.  86,  when  the 
jurisdiction  of  Lords  Lieutenant  of  counties  in  respect  of  the  auxiliary 
forces  was  revested  in  the  Crown  (see  Lord  Lieutenant).  The  expenses, 
however,  from  1757,  were  met  by  issues  from  the  Exchequer  authorised 
by  Parliament,  for  the  pay,  clothing,  and  other  expenses,  except  such 
as  arose  from  the  care  and  custody  of  the  clothes,  arms,  and  ammunition. 
Since  1871  the  counties  have  been  relieved  from  all  charges  relating 
to  the  militia  (except  for,  and  in  case  of,  balloting);  the  votes  for  its 
maintenance  have  formed  part  of  the  annual  army  estimates ;  and  it  has 
become  part  of  the  regular  forces,  limited  as  to  the  time  and  area  of 
serWce. 

The  Militia  Act,  1882,  consolidates  and  modifies  the  various  militia 
enactments,  and  relates  both  to  the  militia  if  raised  compulsorily  under 
the  ballot,  and  to  the  voluntary  militia,  except  Part  II.,  which  only  relates 
to  voluntary  enlistment ;  and  it  can  only  be  understood  by  keeping  these 
two  points  distinctly  in  mind. 

Tlie  Raising  of  the  Militia  hy  Voluntary  Enlistment. — The  number  of 
men  to  be  raised  is  provided  annually  by  Parliament,  and  regulations  on 
this,  as  on  all  other  matters  relating  to  the  militia,  may  be  made,  subject 
to  their  being  laid  before  Parliament  (ss.  3,  4). 

Every  militiaman  enlisted  is  to  be  so  for  some  county,  and  to  be 
appointed  to  serve  in  a  corps  for  that  county,  or  some  area  comprising 
the  whole  or  part  of  the  county.  The  service  is  for  such  period  as  may 
be  prescribed,  not  exceeding  six  years  ;  and  there  may  from  time  to  time 
be  re-enlistment  within  twelve  months  of  the  end  of  the  current  term 
for  another  period  not  exceeding  six  years  from  the  end  of  the  current 
term  (s.  8).  Sees.  9  and  10  apply  to  militia  recruits  most  of  the  pro- 
visions of  the  Army  Act,  1881,  as  to  oath  and  attestation.      See  Army. 

A  man  enlisted  in  the  militia  remains  subject  to  the  Act  until  duly 
discharged  in  the  prescribed  manner.  If  a  person  enlists  in  the  militia 
who  has  been  discharged  with  disgrace  from  any  of  His  Majesty's  forces, 
or  the  navy,  without  declaring  the  circumstances ;  or  if  a  person  subject 
to  military  law  is  concerned  in  any  such  enlistment  knowing  the  circum- 
stances ;  or  if  a  person  subject  to  military  law  wilfully  contravenes  any 
enactments  or  regulations  relating  to  enlistment  or  attestation  of  militia- 
men, he  is  liable  (s.  10)  to  be  tried,  convicted,  and  sentenced  by  court- 
niartial,  as  under  sees.  32  and  34  of  the  Army  Act,  1881 ;  that  is,  to 
imprisonment,  with  or  without  hard  labour,  for  not  more  than  two  years, 
or  one  of  the  less  punishments  in  that  Act  mentioned ;  or  to  be  convicted 
by  a  Court  of  sunmiary  jurisdiction,  and  imprisoned,  with  or  without 
hard  labour,  for  not  less  than  two,  and  not  more  than  six  months.  In 
any  case  such  person  may  be  taken  into  military  custody.     By  sec.  11 
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militiamen,  subject  to  prescribed  conditions,  may  enlist  in  the  regular 
forces,  and  thus  be  discharged  from  the  militia.  It  is  no  offence  to  so 
enlist  if  the  force  is  not  embodied ;  but  if  it  is,  then  the  prescribed  con- 
ditions must  be  observed,  or  leaving  the  militia,  and  enlisting  in  any  of 
His  Majesty's  forces,  is  fraudulent  enlistment,  and  falls  under  sec.  13  of 
the  Army  Act,  1881,  [as  amended  by  the  Army  Act,  1906,  s.  5],  being 
punishable  by  court-martial.  If  a  militiaman  when  embodied  enlists  in 
any  of  the  auxiliary  or  reserve  forces,  except  as  prescribed,  he  is  guilty 
of  fraudulent  enlistment,  and  in  any  other  case  punishable  for  making 
a  false  answer.  So,  too,  if  a  man  of  the  reserve  or  auxiliary  forces  or  the 
navy  enters  the  militia  when  he  is  in  actual  military  service,  he  is  guilty 
of  fraudulent  enlistment ;  and  if  he  is  not  so  serving,  of  making  a  false 
answer  (see  Army  Act,  1881,  s.  13  ;  Army  Act,  1906,  s.  5  (1) ;  Militia 
Act,  1882,  s.  26). 

The  above-stated  law  now  applies  to  the  militia,  whether  raised  by 
voluntary  enlistment  or  under  the  ballot  system. 

Service. — The  militia,  or  any  part  of  it,  is  liable  to  serve  in  any  part 
of  the  United  Kingdom,  but  not  elsewhere.  Any  part  [or  member]  of 
the  militia,  however,  may  make  a  voluntary  offer  and  be  accepted  for 
service,  [anywhere  out  of  the  United  Kingdom]  under  regulations  (Militia 
Act,  1882,  s.  12;  Reserve  Forces  and  Militia  Act,  1898,  61  &  62  Vict. 
c.  9,  s.  2). 

Training. — There  is  an  obligation  to  submit  to  preliminary  training, 
for  a  period  not  exceeding  six  months,  by  the  prescribed  officers,  non- 
commissioned officers,  and  men  of  the  regular  forces  or  of  the  militia. 
An  annual  training  of  not  less  than  twenty-one  and  not  more  than 
twenty-eight  days,  unless  by  Order  in  Council  it  is  extended  to  not  more 
than  fifty-six,  [or  in  the  case  of  the  mobile  militia  artillery  not  more  than 
eighty-four]  or  reduced  or  dispensed  with  altogether,  is  compulsory 
(Militia  Act,  1882,  ss.  14-17 ;  Militia  and  Yeomanry  Act,  1901, 1  Edw.  vii. 
c.  14,  s.  2).  The  provisions  as  to  notices  to  the  men  of  time  and  places 
of  training,  and  also  as  to  embodiment,  are  contained  in  sees.  21  and  22. 

Emhodiment. — In  case  of  imminent  national  danger  or  of  great  emer- 
gency, the  militia  may  be  embodied  for  service  by  proclamation.  If 
Parliament  is  sitting,  the  occasion  must  be  first  communicated  to  it; 
if  not,  it  must  be  declared  in  Council,  and  notified  in  the  proclamation ; 
and  the  proclamation,  and  the  directions  given  by  it,  have  the  same  effect 
as  if  they  were  enacted  by  the  Militia  Act.  If  Parliament  is  not  sitting 
it  nmst  be  summoned  to  meet  within  ten  days  of  the  proclamation  (s.  18). 
The  militia  is  also  disembodied  by  proclamation  (s.  20). 

When  Subject  to  Military  Laiv. — The  Army  Act,  1881,  s.  175,  subjects 
to  military  law  as  officers,  and  declares  the  Act  to  apply  accordingly  to, 
all  the  persons  so  specified,  and  {inter  alia)  officers,  who  are  members  of 
the  permanent  staff'  not  otherwise  subject  to  military  law,  and  all  other 
officers  of  the  militia.  Until  1877  they  were  only  subject  to  military 
law  during  training  or  embodiment ;  but  now  they  are  in  the  same 
position  in  this  respect  as  officers  of  the  regular  forces  on  the  active  list. 
The  men  of  the  militia  were  not  subject  to  military  law,  even  during 
embodiment,  until  1757 ;  and  during  training  they  were  only  liable  to 
civil  punishments  for  military  offences  until  1761,  when  they  were  also 
put  under  military  law.  Now  by  sec.  176  of  the  Army  Act  all  persons 
there  specified  are  subject  to  military  law  as  soldiers,  i.e.  {inter  alia) 
non-commissioned  officers  and  men  of  the  permanent  staff  not  other- 
wise subject  to  military  law,  and  all  non-commissioned  officers  and  men 
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during  their  preliminary  training ;  when  they,  or  the  body  of  militia  to 
which  they  belong,  are  being  trained  or  exercised,  either  alone  or  with 
any  portion  of  the  regular  forces  or  otherwise ;  when  attached  to,  or 
otherwise  acting  as  part  of  or  with,  any  regular  forces;  and  when 
embodied. 

When  so  subject,  all  officers  and  men  are  subject  to  the  Act  in  all 
respects  as  if  they  were  part  of  the  regular  forces,  and  the  provisions  of 
the  Act  are  to  be  construed  as  if  such  officers  and  men  were  included  in 
the  expression  "  regular  forces."  Therefore  all  the  provisions  relating  to 
punishment  by  courts-martial  {q.v.)  and  otherwise  of  regular  soldiers 
apply  when  military  law  is  applicable  to  any  persons  in  the  militia.  It 
is  provided,  however,  by  Eule  205  of  the  Army  Kules  of  Procedure, 
1907,  that  if  practicable  one  member  of  the  Court,  at  least,  shall  be 
an  officer  of  the  militia. 

Desertion. — Failing  to  appear  at  the  time  and  place  appointed,  either 
for  preliminary  training,  annual  training,  or  embodiment,  without  leave, 
sickness,  or  other  reasonable  excuse  allowed  by  the  Orders  and  Eegula- 
tions,  is  either  desertion  or  absence  without  leave  as  in  the  Army  Act 
(see  Army),  and  may  be  tried  and  punished  by  court-martial  accordingly, 
or,  upon  conviction  by  a  Court  of  summary  jurisdiction,  a  fine  of  not 
less  than  forty  shillings  and  not  more  than  twenty-five  pounds  may 
be  imposed ;  and  in  default  of  payment,  imprisonment,  with  or  without 
hard  labour,  for  not  less  than  seven  days,  and  not  more  than  the 
maximum  term  allowed  by  law  for  the  non-payment  of  the  fine  (Militia 
Act,  1882,  s.  23 ;  and  see  Summary  Jurisdiction  Act,  1879,  42  &  43 
Yict.  c.  49,  s.  5). 

The  provisions  in  sec.  154  of  the  Army  Act  as  to  apprehending  and 
bringing  deserters  and  absentees  without  leave  of  the  regular  forces 
before  a  Court  of  summary  jurisdiction,  are  applied  to  militiamen  by 
the  Militia  Act,  1882,  s.  24  (1). 

A  Court  of  summary  jurisdiction  may  impose  a  fine  not  exceeding 
twenty  pounds  on  any  person  who  procures  or  persuades  a  militiaman 
to  be  absent  without  leave,  or  attempts  to  procure  or  persuade  him  to 
commit  such  an  offence ;  or  aids  or  assists  him  in  so  being  absent,  or 
conceals  or  aids  or  assists  in  concealing  him,  or  employs  or  continues 
to  employ  him,  or  aids  or  assists  in  his  rescue,  knowing  him  to  be  an 
absentee  without  leave  (s.  25  (1)). 

Sec.  153  of  the  Army  Act,  relating  to  inducing  soldiers  to  desert, 
and  imposing  imprisonment  on  summary  conviction,  with  or  without  hard 
labour,  for  a  term  not  exceeding  six  months,  is  applied  as  if  the  militia- 
man were  a  soldier ;  and  any  person  who,  knowing  any  militiaman  to  be 
a  deserter,  employs  or  continues  to  employ  such  militiaman,  is  deemed  to 
aid  him  in  concealing  himself  as  above  mentioned  (Militia  Act,  1882, 
8.  25  (2)). 

There  are  various  provisions  in  sec.  27  relating  to  the  liability  for 
further  service  of  militiamen  who  have  been  guilty  of  any  of  the  ofl'ences 
above  mentioned. 

The  fines  for  these  offences,  and  any  fines  or  pecuniary  forfeitures 
which  are  recoverable  for  any  offence  under  the  Militia  Acts,  when  the 
prosecution  is  instituted  by  the  commanding  oflicer,  are  to  be  paid 
(unless  their  application  is  otherwise  provided  for  by  those  Acts)  to 
the  commanding  officer,  and  accounted  for  by  him  in  the  prescribed 
manner  (s.  42). 

When  an  offence  is  triable,  either  by  a  Court  of  summary  jurisdic- 
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tion  or  a  court-martial,  the  choice  of  Courts  is  prescribed  by  regulations 
(s.  43  (1)). 

Proceedings  may  be  instituted  whether  the  term  of  service  has  or 
has  not  expired,  and  within  two  months  after  the  offence  becomes 
known,  or  after  apprehension,  notwithstanding  any  limitation  in  any 
other  Act  (s.  43  (2)). 

If  an  offender  has  been  guilty  of  several  offences  he  is  deemed  to 
belong  to  any  one  or  more  of  the  corps  in  which  he  has  been ;  and  he 
may  be  convicted  and  punished  for  all  the  offences  of  which  he  is  found 
guilty  (s.  43  (3)). 

Miscellaneous  Provisions. — The  property  qualifications  for  officers  in 
the  militia  have  all  been  abolished  since  1869  (32  &  33  Vict.  c.  13). 

The  acceptance  of  a  commission  does  not  vacate  the  seat  of  any 
member  of  Parliament.  All  persons  in  the  militia  may  vote  at  parlia- 
mentary elections  without  penalty  or  punishment  on  account  of  absence 
whilst  voting,  or  going  to  or  returning  from  voting  (Militia  Act,  1882, 
ss.  38,  39). 

A  sheriff  who  is  a  militia  officer  is  discharged  during  embodiment 
from  personally  performing  the  office  of  sheriff^  and  the  under-sheriff 
is  made  answerable  for  the  execution  of  the  office  (s.  40).  Also  by 
sec.  181  (5)  of  the  Army  Act,  1881,  the  competence  or  liability  of  an 
officer  of  the  militia  (as  of  other  auxiliary  forces)  to  be  nominated 
or  elected  to  or  to  hold  the  office  of  sheriff,  mayor,  or  alderman,  or 
an  office  of  a  municipal  corporation,  is  not  affected  by  reason  of  the 
battalion  or  corps  to  which  he  belongs  being  assembled  for  annual 
training  at  the  time  of  such  nomination  or  election,  or  during  his 
tenure  of  office.  But  a  person  in  the  militia  is  not  compelled  to  serve 
as  a  peace  officer  or  parish  officer  (Militia  Act,  1882,  s.  41). 

Lords  Lieutenant  and  deputy-lieutenants,  when  acting  in  the  execu- 
tion of  the  Militia  Acts,  are  protected  as  justices  of  the  peace,  save 
as  regards  limitation  of  actions,  notice  of  action,  venue,  etc.,  which  are 
otherwise  provided  for  by  sec.  46.  Thus  it  is  provided  by  that  section, 
subs.  (2),  that  an  action,  prosecution,  or  proceeding  against  any  person 
for  any  act  done  in  pursuance  or  execution,  or  intended  execution,  of 
the  Militia  Acts,  or  for  neglect  or  default  in  respect  of  executing  them, 
must  be  brought  within  twelve  months  (reduced  to  six  by  the  Public 
Authorities  Protection  Act,  1893,  56  &  57  Vict.  c.  61);  and  there  are 
other  provisions  as  to  tender  of  amends  being  pleaded,  costs,  etc. 

In  regard  to  billeting  and  impressment  of  carriages  {q.v.\  the  Army 
Act,  1881,  s.  181  (3  and  4),  provides  that  the  militia  shall  be  under  the 
provisions  of  the  Act,  with  certain  modifications  when  subject  to  military 
law,  as  if  it  were  part  of  the  regular  forces. 

For  the  modified  application  of  the  Militia  Acts  to  certain  places, 
such  as  the  Isle  of  Wight,  the  Tower  Hamlets,  City  of  London,  the 
Cinque  Ports,  etc.,  see  sees.,  49  and  50  of  Militia  Act,  1882. 

[By  sec.  1  of  the  Militia  and  Yeomanry  Act,  1901,  1  Edw.  vii.  c.  14, 
the  enactments  relating  to  the  general  militia  apply  to  all  members  of 
the  yeomanry  joining  after  the  Act  came  into  force,  as  if  references 
therein  to  the  militia  and  members  thereof  were  references  to  the 
yeomanry  and  its  members,  with  the  following  modifications  :  (1)  the 
provisions  with  respect  to  the  preliminary  training  do  not  apply ;  (2) 
the  period  of  annual  training  prescribed  in  sec.  16  of  the  Militia  Act, 
1882,  is  altered  to  one  of  not  less  than  fourteen  and  not  more  than 
eighteen  days,  and  the  period  of  ten  days  is  substituted  for  that  of 
fourteen  days  in  the  provisions  of  sees.  27  and  28. 
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By  sec.  34  of  the  Territorial  and  Reserve  Forces  Act,  1907, 
7  Edw.  VII.  c.  9,  the  King  may  by  Order  in  Council  transfer  to  the 
army  reserve  any  specified  battalions  of  the  militia,  which  will  then 
become  battalions  of  special  reservists ;  and  their  officers  will  thereupon 
become  officers  in  the  reserve  of  officers;  but  nothing  in  the  Order 
shall  affect  the  existing  conditions  of  service  of  any  officer  or  man  unless 
he  assents  to  the  transfer.  Such  Order  must  be  laid  before  Parliament. 
The  conditions  of  service  of  special  reservists  are  regulated  by  sees. 
30-33. 

The  War  Office  has  announced,  in  an  Army  Order  of  the  23rd 
December  1907,  that  on  the  completion  of  their  annual  training  in 
1908,  all  the  militia  units  (except  some  which  are  to  be  disbanded) 
will  be  converted  into  reserve  units  and  become  part  of  the  Special 
Reserve.  When  this  scheme  is  carried  into  effect,  the  present  militia 
will  therefore  cease  to  exist. 

As   to   special    reservists    and    the   militia    reserve,  see  Reserve 

FOKCES.] 

II.  Local  Militia. 

To  complete  the  account  of  the  militia  system  it  is  necessary  to 
refer  to  the  local  militia,  which  may  be  described  as  a  supplementary 
force  raised  by  a  compulsory  method  similar  to  that  of  the  regular 
militia  under  the  ballot,  but  whose  origin  is  different,  and  which  differs 
from  it  in  some  particular  respects.  The  Acts  establishing  it  were 
first  passed  in  1808,  and  were  consolidated  in  1812  by  the  Local  Militia 
Act,  52  Geo.  iii.  c.  38,  most  of  whose  provisions  are  still  in  force, 
although  the  local  militia,  like  the  regular  militia  raised  by  ballot,  has 
been  in  abeyance  since  1816,  when  the  King,  by  56  Geo.  m.  c.  38, 
was  empowered  to  suspend  the  ballot  by  Orders  in  Council.  These 
Orders  in  Council  were  made  down  to  1832,  and  then  discontinued; 
and  the  Statute  Law  Revision  Act,  1873,  36  &  37  Vict.  c.  91,  repealed 
the  statute  as  obsolete. 

The  conditions  under  which  it  might  be  again  raised  by  ballot  are 
these :  If  the  number  of  men  serving  in  any  county,  including  effective 
yeomanry  and  volunteers,  should  amount  to  six  times  the  quota  fixed 
by  Parliament  as  before  mentioned,  no  enrolments  of  local  militia  are 
to  be  made.  The  men  would  be  raised  by  ballot  from  amongst  those 
between  the  ages  of  eighteen  and  thirty.  A  man  so  drawn  must  serve 
for  four  years,  without  being  able  to  provide  a  substitute,  and  without 
any  bounty.  When  the  force  is  established  there  is  to  be  annual 
training;  and  it  may  be  called  out  to  suppress  riots. 

The  power  of  embodying  the  force  differs  from  that  existing  in  the 
case  of  the  general  militia.  Instead  of  its  being  embodied  in  any  case 
of  national  danger  or  great  emergency,  the  instances  mentioned  by  the 
Act  which  we  are  considering  are,  invasion,  the  appearance  of  an  enemy 
on  the  coast,  and  rebellion.  Moreover,  the  time  of  meeting  of  Parlia- 
ment after  proclamation  of  embodiment  is  not  ten  days,  but  fourteen. 
In  other  respects  what  has  been  said  in  regard  to  the  command,  officers, 
discipline,  and  liabiUty  to  military  law  of  the  regular  militia  applies  to 
the  local  militia.  For  certain  sections  of  statutes  repealed  by  Militia 
Act,  1832,  but  re-enacted  by  that  Act  as  to  local  militia,  see  3rd 
schedule  thereto. 

See  Army;  Commission;  Courts-Martial;  Lord  Lieutenant; 
Military  Law;  Reserve  Forces. 
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[AutJiorities. — Clode,  Military  Forces  of  the  Crown ;  Anson,  Laiv  and 
Custom  of  the  Constitution  ;  Manual  of  Military  Law,  War  Office,  1907.1 

lYIilk. — The  sale  of  milk  as  a  commodity  is  regulated  by  the  Sale 
of  Food  and  Drugs  Acts.  Portions  of  these  Acts  provide  for  sampling 
milk  in  course  of  transit  and  delivery ;  and  milk  unfit  for  human  con- 
sumption may  be  seized  and  condemned  under  the  Public  Health 
Acts  (see  Adulteration,  Vol.  I.  p.  200 ;  Food,  Vol.  VI.  p.  143 ;  Sanders 
V.  Sadler,  1906,  71  J.  P.  3;  Watts  v.  Stevens,  [1906]  2  K.  B.  323;  Evans 
V.  Weatheritt,  [1907]  2  K.  B.  80).  The  business  of  cowkeeper  and  milk 
seller  is  also  subject  to  regulation  in  the  interests  of  public  health, 
because  of  the  risk  of  infection  through  milk. 

Dairies,  including  all  farms,  farmhouses,  cowhouses,  milk  stores, 
milk  shops,  or  other  places  from  which  milk  is  supplied,  or  in  which 
it  is  kept  for  purposes  of  sale,  and  the  dairymen  or  cowkeepers  for 
sale  of  milk  {Umfreville  v.  L.  C  C,  1897,  66  L.  J.  Q.  B.  177),  and  milk 
purveyors  are  subject  to  regulation  under  orders  made  by  the  Privy 
Council  and  the  Local  Government  Board  under  sec.  3  of  the  Contagious 
Diseases  (Animals)  Act,  1878,  41  &  42  Vict.  c.  74.  The  orders  in  force 
of  June  15,  1885,  November  1,  1886,  and  February  7, 1899,  are  collected 
in  St.  E.  &  0.,  liev.  1904,  vol.  iv.,  tit.  "Dairy."  They  authorise  the 
making  of  further  regulations  by  the  local  authorities,  and  the  Order 
of  1899  provides  for  registration  of  dairies,  etc. 

In  London  the  County  Council  has  power  to  make  by-laws  for 
regulation  of  dairies  and  milk  (except  for  the  City  of  London)  (1891, 
c.  76,  ss.  28, 141 ;  Dairies,  etc.,  Order,  1885).  The  county  regulations 
in  force  were  made  by  the  Metropolitan  Board  of  Works,  July  3,  1885. 
The  registration  of  places  where  milk  is  sold,  and  the  enforcement  of 
the  by-laws,  etc.,  devolves  upon  the  metropolitan  borough  councils, 
subject  to  a  power  by  the  London  County  Council  to  act  on  their  default 
(1899,  c.  14,  s.  5  (1);  Sched.  11.  Pt.  L  and  s.  6  (4)). 

In  the  City  of  London  registration  and  supervision  is  in  the  hands 
of  the  Court  of  Common  Council. 

In  the  rest  of  England  dairies,  etc.,  are  subject  to  like  registration 
and  supervision  by  the  council  of  the  municipal  borough  or  urban  or 
rural  district  in  which  they  are  situate  (1878,  c.  74,  s.  34;  1886,  c.  32, 

8.9). 

Infection. — Outside  London,  under  the  Infectious  Diseases  Prevention 
Act,  1890,  c.  34,  ss.  4,  24,  further  powders  are  given  to  local  authorities 
to  inspect  dairies  when  infectious  disease  is  there  prevalent  or  is  trace- 
able to  the  milk  there  supplied,  and  to  prohibit  the  sale  of  milk  from  an 
infected  source  while  danger  of  infection  continues.  And  by  the  Public 
Health  Acts  Amendment  Act,  1907,  7  Edw.  vii.  c.  53,  which  is  an 
adoptive  Act,  when  infectious  disease  is  certified  to  exist  in  a  district 
outside  London,  dairymen  may  be  required  to  furnish  a  list  of  the 
sources  whence  they  are  supplied  with  milk  (s.  53) ;  and  under  sec.  54, 
dairymen  may  be  required  to  notify  infectious  diseases  existing  amongst 
their  servants. 

By  the  London  County  General  Powers  Act,  1907,  7  Edw.  vii.  c.  clxxv., 
further  provisions  are  made  for  the  sampling  of  milk  for  sale  in  London 
and  for  protecting  it  from  infection. 

IV! ill  Dam. — 1.  A  bank  or  barrier  put  across  running  water  to 
hold  it  back  for  use  by  means  of  a  leat  or  channel  for  propelling  the 
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machinery  of  a  mill.  "  Every  proprietor  may  divert  the  water  for  the 
purpose,  for  example,  of  turning  a  mill;  but,  then,  he  must  carry  the 
water  back  into  the  stream  so  that  the  other  proprietors  may  in  their 
turn  have  the  benefit  of  it.  His  use  of  the  stream  must  not  interfere 
with  the  equal  common  right  of  his  neighbours.  He  must  not  injure 
either  those  whose  lands  lie  below  him  on  the  banks  of  the  river,  or 
those  whose  lands  lie  above  him  "  {per  Leach,  V.-C,  in  Wright  v.  Howard, 
1823,  1  Sim.  &  St.,  at  p.  203 ;  57  E.  R.  76 ;  1  L.  J.  Ch.  94  See  also 
MUner  v.  Gilmour,  1858,  12  Moo.  P.  C,  at  p.  156 ;  14  E.  R.  870 ;  Nuttall 
V.  Bracewell,  1866,  L.  R.  2  Ex.  1 ;  Swindon  W.  W.  v.  Wilts  and  Berks 
Canal,  1875,  L.  R.  7  H.  L.  697). 

A  local  authority  cannot  under  sec.  51  of  the  Public  Health  Act, 
1875,  take  water  from  a  lake  or  stream  to  supply  their  district  if  in  so 
doing  they  interfere  with  the  flow  of  water  to  a  mill  below  stream 
{Roberts  v.  Gwyrfai  District  Council,  [1899]  2  Ch.  608). 

If  a  mill  dam  does  interfere  with  or  injure  the  rights  of  others,  it  can 
be  justified  only  by  the  grant  of  an  easement  or  prescriptive  user  within 
sec.  2  of  the  Prescription  Act,  1832,  2  &  3  Will.  iv.  c.  71 ;  see  Gale  on 
Easements,  6th  ed. ;  Goddard  on  Easements,  1904  ed.  These  rules  depend 
on  the  common  law  or  statute,  and  are  independent  of  the  numerous 
manorial  customs  with  reference  to  mills.  See  Vin.  Ahr.,  tit.  "  Mill," 
"  Watercourse." 

The  ownership  of  an  artificial  dam,  although  it  may  give  a  right  to 
maintain  the  dam,  does  not  turn  the  running  stream  into  a  pond  so  as 
to  give  the  owner  of  the  dam  an  exclusive  right  to  use  the  whole  of  the 
running  ^d^tev  {White  v.  White,  [1906]  A.  C.  72). 

As  to  statutory  powers  for  abstracting  water  to  the  damage  of  mill 
owners  up  stream  and  the  payment  of  compensation  therefor,  see  Bedler 
v.  Great  Western  Bly.,  1907,  96  L.  T.  98. 

2.  Unlawful  and  malicious  injury  to  mill  dams  and  weirs  is  punishable 
under  sees.  30,  31  of  the  Malicious  Damage  Act,  1861,  according  as  the 
dam  is  in  public  or  private  waters. 

3.  Weirs  and  mill  dams  erected  on  navigable  rivers  since  Magna 
Carta  are  illegal  {Bolle  v.  Whyte,  1877,  L.  R.  3  Q.  B.  286 ;  see  Moore  on 
Foreshore,  p.  742 ;  Sewer  ;  Weir). 

IVIines  and  IVIinerals. 
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Meanings  of  Mine,  Vein,  Seam,  and  Quarry. — Speaking  generally,  a 
"  mine  "  may  be  defined  to  be  "  an  excavation  in  the  earth  which  yields 
minerals."  The  word  is,  however,  used  in  several  senses;  and  to 
ascertain  these  senses  precisely  it  is  necessary  to  contrast  it,  on  the 
one  hand,  with  a  vein  or  seam,  and,  on  the  other  hand,  with  a  quarry. 
In  its  primary  sense  mine  appears  to  imply  openness ;  and  vein  or  seam 
in  its  primary  sense  appears  to  exclude  that  notion.  In  a  secondary 
sense,  however,  a  mine  may  mean  a  closed  vein ;  and  a  vein  or  seam 
may,  in  a  secondary  sense,  be  called  a  mine.  The  distinction  between 
a  mine  and  a  quarry  is  in  part  shown  by  the  derivations  or  supposed 
derivations  of  the  two  words.  It  is  said  that  the  medieval  Latin  term 
minare  means  "  to  lead  a  passage  underground,"  and  that  the  French 
word  quarriere  means  "  the  place  where  stones  are  cut  in  squares."  The 
primary  legal  sense  of  each  word  is  consistent  with  these  different 
derivations.  Generally  speaking,  if  the  article  sought  for  is  obtained  by 
underground  workings,  the  place  from  which  it  is  obtained  is  a  mine ;  if 
it  is  obtained  by  surface  workings  the  place  is  a  quarry  {Bell  v.  Wilsony 
1865,  2  Drew.  &  Sm.  399 ;  62  E.  E.  671). 

A  brick  field,  or  a  gravel  or  ordinary  clay  pit,  is  therefore  a  quarry : 
whereas  an  underground  excavation  for  limestone,  freestone,  clay,  or 
slate,  is  a  mine.  Effect  has  been  given  to  this  distinction  in  cases 
arising  under  the  Eating  Act,  43  Eliz.  c.  2,  and  the  Metal.  Mines  Eeg. 
Act,  1872.  However,  in  a  secondary  sense  of  each  word  this  distinction 
is  often  disregarded,  or  even  transposed.  It  is  common  to  speak  of  an 
iron  mine,  even  when  the  iron  is  worked  from  the  surface ;  and  it  is 
invariable  to  speak  of  a  gold  mine,  although  gold  is  nearly  always 
worked  from  the  surface.  On  the  other  hand,  it  is  common  to  speak 
of  a  slate  quarry,  although  the  workings  are  underground.  And  the 
strict  legal  meanings  of  "  mines  "  and  "  quarries  "  may  be  varied  by  the 
context,  an  example  of  which  is  to  be  found  in  the  Ihcome  Tax  Act, 
5  &  6  Vict.  c.  35,  Sched.  A.  The  word  "  mine  "  is  generally  wide  enough 
to  include  the  space  created  by  the  working  of  the  minerals ;  and  the 
words  "  vein,"  "  seam,"  and  "  quarry,"  are,  it  is  apprehended,  in  their 
proper  senses,  capable   of    similarly   extensive   meanings.      Thus  the 
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owner  of  a  mine  is,  as  such,  primd  facie  the  owner  of  the  chamber 
which  contains  the  minerals ;  and  his  interest  in  that  chamber  is  the 
same,  whether  it  is  filled  with  minerals,  or  they  have  been  worked  out, 
and  it  is  left  empty  (Eardley  v.  Granville,  1876,  3  Ch.  D.  826). 
Indeed  the  word  "  mines "  has  been  held  to  include,  not  merely  the 
actual  bed  in  which  the  minerals  lie,  but  so  much  of  the  adjoining 
strata  as  has  to  be  removed  for  the  purpose  of  working  them,  and, 
therefore,  all  roads  properly  made  in  such  strata  for  that  purpose 
{Batten  Fooll  v.  Kennedy,  [1907]  1  Ch.  256).  The  effects  of  this  decision 
are  far-reaching  in  the  extreme.  It  is  not,  however,  easy  to  see  how 
it  is  supported  by  Eardley  v.  Granville,  supra,  upon  which  it  was 
founded;  and  it  seems  scarcely  consistent  with  the  view  of  the  law 
taken  in  Proud  v.  Bates,  1865,  34  L.  J.  Ch.  406. 

Meaning  of  Minerals. — Primarily  "  mineral "  means  that  which  grows 
in  a  "  mine."  On  the  other  hand,  it  sometimes  means  every  substance 
forming  part  of  the  crust  of  the  earth,  other  than,  or  possibly  even 
including,  the  layer  which  sustains  vegetable  life.  In  its  legal  sense, 
the  word  "minerals"  has  been  held  to  include  primd  facie  every 
substance  which  can  be  got  from  underneath  the  surface,  whether  by 
underground  workings  or  by  open  quarrying  {Hext  v.  Gill,  1872,  L.  R. 
7  Ch.  712);  provided  that  such  substance  is  part  of  the  natural  soil; 
and  is  of  commercial  value  {Heoct  v.  Gill,  supra  ;  Hamilton  v.  N.  B.  Ely. 
Co.,  1886,  13  R.  454),  or  at  least  has  a  use  and  value  independent  of  the 
rest  of  the  soil  (Johnstone  v.  Crompton,  [1899]  2  Ch.  190).  A  prehistoric 
boat,  embedded  in  the  subsoil,  is  not  a  part  of  the  natural  soil  so  as  to 
be  included  in  "  minerals  "  (^/'i^es  v.  Brigg  Gas  Co.,  1886,  33  Ch.  D.  562). 
Where  a  substance  lies  loosely  upon  the  surface  it  is  doubtful  whether 
it  is  a  mineral.  It  cannot  be  said  that  a  definition,  of  which  the  element 
of  commercial  value  is  an  essential,  is  altogether  satisfactory;  and  in 
this  respect  the  definition  has  met  with  severe  criticism  (Glasgow  v. 
Farie,  1888,  13  App.  Cas.  657,  670  ;  Todd,  etc.,  &  Co.  v.  K-JE.  Ely.  Co., 
[1903]  1  K.  B.  603,  606).  Whether  a  particular  substance  is  a  mineral 
or  not  is  a  question  which  may  depend  upon  its  use  and  value  for  the 
time  being,  and  a  "  mineral  one  year  may  not  be  a  mineral  the  next." 
The  result  of  all  the  authorities  appears  to  be,  that  it  is  impossible  to 
say  for  certain  what  the  word  "minerals,"  in  its  legal  sense,  really 
means.  (Glasgow  v.  Farie,  supra;  Jersey  v.  Neath  Poor  Laio  Union, 
1889,  22  Q.  B.b.  555;  Mid.  Ely.  Co.  v.  Robinson,  1890,  15  App.  Cas.  19; 
Todd,  etc.,  &  Co.  v.  K-F.  Ply.  Co.,  supra).  But  whatever  may  be  the 
exact  primd  facie  legal  sense  of  "minerals,"  it  will  not  be  easily 
restricted.  Where,  for  example,  the  expression  used  is  "  mines  and 
minerals,"  the  word  "mines"  will  not  be  held  to  restrict  the  meaning  of 
the  word  "  minerals "  to  substances  worked  by  underground  workings ; 
and  so  where  an  Inclosure  Act  reserves  "  mines  and  minerals  "  to  the 
lord.  Of  course,  however,  where  an  intention  is  shown,  the  meaning 
will  be  restricted ;  and  it  may  be  shown  either  from  the  language  of  the 
instrument,  or  from  the  circumstances  under  which  it  takes  effect,  or 
from  the  custom  or  usage  of  the  district.  A  mere  grant  of  minerals  will 
not  comprise  the  chamber  which  encloses  them. 

Meaning  of  " Min£S  of  Minerals." — The  expression  "mines  of 
minerals"  has  a  peculiar  meaning  in  the  Railways  and  AVaterworks 
Clauses  Acts.  Substances  such  as  freestone  and  limestone  ordinarily  got 
by  surface  operations  are  "minerals"  within  the  Acts;  and  surface 
workings  of  such   minerals   are   therefore   "mines   of  minerals,"   and 
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excepted  accordingly  upon  a  purchase  {Mid.  Ely.  Co.  v.  Bohinson,  1890, 
15  App.  Cas.  19).  On  the  other  hand,  common  clay,  sand,  or  gravel, 
which  forms  the  upper  soil,  is  not  excepted  (Glasgow  v.  Farie,  1888 
13  App.  Cas.  657 ;  Todd,  etc.,  &  Co.  y.  iV.-^.  Ely.  Co.,  [1903]  1  K.  B.  603). 

C^en  and  New  Mines  and  Quarries. — The  difference  between  an  open 
mine  or  quarry,  and  one  that  is  new,  is  of  general  importance.  A  mine 
becomes  open  when  there  is  a  dedication  by  a  person  acting  lawfully  for 
the  purpose  of  making  a  profit  from  its  produce  {Elias  v.  Snoiudon,  etc.,  Co., 
1879,  4  App.  Cas.  454,  461).  Thus  it  is  open  where  there  has  been  a 
general  dedication  for  the  purpose  of  profit  and  sale,  although  no  profit 
has,  in  fact,  been  made ;  where  there  has  been  a  lease,  under  which  a 
lessee  has  worked,  or  has  paid,  or  become  liable  to  pay,  rent;  and 
probably  where  there  has  been  a  working  and  use  of  minerals,  not 
limited  to  any  special  or  restricted  purpose.  Where  the  mine  is 
comprised  in  a  settlement,  it  may  be  open,  although  the  dedication  took 
place  prior  to  the  settlement,  or,  taking  place  subsequently  thereto,  was 
by  a  person  other  than  the  settlor.  Mere  preparations,  however,  to  open 
a  mine  do  not  make  it  open.  Nor  do  experimental  openings,  or  openings 
for  a  restricted  purpose,  or  openings  without  a  required  consent,  or  by 
way  of  trespass.  A  new  seam  in  an  open  mine  may  itself  be  an  open 
mine ;  and  the  sinking  of  a  new  pit  is  not  necessarily  the  opening  of  a 
new  mine.  A  dormant  mine  continues  open  or  not,  according  as  the 
working  of  it  has  been  abandoned  temporarily  or  permanently. 

Property  and  Possession — Generally. — The  surface  owner  is  presump- 
tively entitled  to  everything  beneath,  except  royal  mines  {Pountney  v. 
Clayton,  1883,  11  Q.  B.  D.  838).  However,  the  surface  and  the  mines 
may  be  shown  to  be  in  different  hands;  either  by  producing  the 
instrument  severing  the  titles,  or  by  producing  evidence  of  long  actual 
separate  enjoyment  (HumjjJiries  v.  Brogden,  1850,  12  Q.  B.  739).  The 
property  in  mines  under  highways,  and  non-navigable  rivers,  follows  the 
ownership  of  the  soil.  The  presumption  of  ownership  usque  ad  medium 
filum  does  not,  however,  apply  to  a  canal  or  railway.  The  property  in 
mines  under  navigable  rivers,  the  sea,  and  the  seashore,  follows  the 
ownership  of  the  soil.  The  reversioner  or  remainderman  has  the  right 
of  property  in  mines ;  but  the  tenant  for  life,  for  years,  or  even  at  will, 
has  the  right  of  possession.  And,  as  the  owner  of  a  mine  is  in  that 
character  the  owner  of  the  chamber  which  contains  the  minerals,  the 
rights  of  property  and  possession  comprise  corresponding  rights  in 
respect  of  such  chamber  {Eardley  v.  Granville,  1876,  3  Ch.  D.  826).  The 
right  of  property  in  mines  in  copyholds  is  in  general  in  the  lord ;  but 
may  by  custom  be  in  the  copyholder.  The  right  of  possession  is  in  the 
copyholder,  and  probably  entitles  him,  on  surrendering  his  copyhold,  to 
except  the  mines ;  and  the  rights  of  property  and  possession  comprise 
corresponding  rights  in  respect  of  the  containing  chamber.  The  right 
of  property  in  mines  in  customary  freeholds  is  in  general  in  the  lord, 
and  the  right  of  possession  in  the  tenant.  The  right  of  property  may, 
however,  be  shown  to  be  in  the  tenant.  Upon  a  voluntary  enfranchise- 
ment the  grantee  becomes  entitled  primd  facie  to  the  mines.  The 
property  in  mines  in  the  waste  of  a  manor  is  vested  pnmd  facie  in  the 
lord.  Upon  an  inclosure,  the  property  in  the  mines  becomes  vested 
primd  facie  in  the  allottees  of  the  surface. 

Property — Particular  Localities. — The  Crown  has  the  right  of  property 
in  certain  mines  and  quarries  in  the  counties  of  Gloucester  and  Derby, 
and  in  the  Isle  of  Man ;  as  to  which  see  post,  pp.  258,  259.     The  right  of 
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property  in  mines  and  minerals  in  the  seventeen  assessional  manors  of 
Cornwall  is  partly  in  the  freehold  tenants ;  partly  in  the  lord  of  the 
manor  of  Tywarnhaile  Tyas ;  but  principally  in  the  Duke  of  Cornwall. 
The  right  of  property  in  mines  under  the  sea,  seashore,  estuaries,  and 
tidal  rivers  in  and  near  Cornwall  is  partly  in  the  Duke  of  Cornwall,  and 
partly  in  the  Crown. 

Property  in  Mines  R(yyal, — The  Crown  is  presumptively  entitled  at 
common  law  to  all  mines  of  gold  and  silver.  In  fact,  gold  and  silver 
mines  are  properly  called  "  mines  royal,"  and  mines  of  all  other  sub- 
stances "base  mines."  And  in  the  Case  of  Mines  (1568,  Plowd.  336),  it 
was  laid  down,  that,  if  gold  or  silver  was  contained  in  base  metal,  the 
Crown  was  also  presumptively  entitled  to  the  base  metal.  Kelaxations 
in  favour  of  the  subject  were,  however,  effected  by  the  Acts  1  Will.  & 
Mary,  c.  30,  and  5  Will.  &  Mary,  c.  6.  The  object  of  these  Acts  was  to 
secure  to  the  subject  the  copper,  iron,  tin,  and  lead  ores  found  in  his  soil, 
and  at  the  same  time  to  secure  to  the  Crown  all  the  gold  and  silver  if 
it  chose  to  take  it,  paying  the  value  of  the  copper,  iron,  tin,  and  lead  ores 
which  accompanied  it.  However  a  mine,  which  is  worked  for  nothing 
but  gold,  and  contains  copper,  iron,  and  lead  in  such  small  quantities  only 
as  not  to  be  w^orth  working,  is  a  royal  mine,  and  the  rights  of  the  Crown 
therein  are  not  affected  by  the  Acts  {A.-G.  v.  Morgan,  [1891]  1  Ch.  432). 
The  presumption  that  the  right  of  property  in  mines  royal  is  vested  in 
the  Crown  may  be  rebutted  by  the  evidence  of  ownership  in  a  subject. 
A  grant  by  the  Crown  of  lands  will  not,  however,  pass  mines  royal 
therein,  unless  they  are  expressly  mentioned.  This  principle  applies 
also  in  the  Colonies. 

Pres2imption  of  Property  or  Possession. — A  title  to  minerals  under  the 
whole  of  a  single  and  undivided  piece  of  land  may  be  presumed  from 
acts  of  taking  minerals  under  parts  thereof.  A  similar  presumption 
will  not,  however,  be  made  where  the  land  is  not  a  single  and  undivided 
piece,  but  consists,  for  example,  of  two  pieces  held  under  different  titles 
(Lord  Advocate  v.  Wemyss,  [1900]  A.  C.  48,  62).  Where  entry  into 
possession  is  wrongful,  a  title  can  in  general  be  acquired  only  in  respect 
of  the  part  of  which  actual  physical  possession  has  been  taken.  A 
wrongdoer  cannot,  merely  by  having  worked  for  more  than  twelve  years 
from  his  own  mine  into  his  neighbour's,  claim  the  latter  under  the 
Limitation  Acts.  Mere  physical  possession  of  one  seam  creates  no 
presumption  of  possession  of  the  underlying  seams.  Physical  posses- 
sion, however,  of  part  of  a  mine,  with  an  enforceable  agreement  for  a 
lease  of  the  whole,  will  be  a  constructive  possession  of  the  remainder. 

Workings  hy  Tenant  in  Fee. — A  tenant  in  tail  in  possession  may  open 
and  work  mines  and  quarries.  If  he  is  an  infant,  this  may  be  done  by 
his  guardian.  The  Court  may  authorise  the  working  of  mines  belonging 
to  a  lunatic  tenant  in  fee  simple ;  and  may  also  authorise*  the  expendi- 
ture of  his  personal  estate  in  expenses  incident  to  the  working  of  his 
open  mines. 

Workings  hy  Tenant  for  Life  or  Years. — A  tenant  for  life  or  years 
may  primd  facie  work  open  mines  or  quarries  {Elias  v.  Snowdon,  etc.,  Co., 
1879,  4  App.  Cas,  454;  Campbell  w.  Wardlaw,  1883,  8  ihid.  645,  etc.). 
Similarly,  proceeds  of  sales  by  settlement  trustees  of  the  produce  of 
open  mines ;  and  the  capital  of  rents  under  leases  of  open  mines ;  belong 
primd  facie  to  the  tenant  for  life.  A  dowress  is  in  the  same  position  as 
an  ordinary  tenant  for  life  (Staughton  v.  Leigh,  1808, 1  Taun.  402 ;  11  R.  K. 
81).    The  general  rule  does  not,  however,  primd  facie  apply  to  mines 
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comprised  in  a  residuary  gift  of  personalty.  Where  mines  are  com- 
prised in  a  devise  of  residue  upon  trust  for  sale,  the  tenant  for  life  will 
generally,  until  sale,  be  entitled  to  the  rents  {Clifton  v.  Darnley,  [1907] 

1  Ch.  159);  or,  where  there  is  a  power  to  postpone  sale,  and  the  rents 
are  not  applicable  as  income,  to  some  part  thereof  by  way  of  compensa- 
tion {Re  Chaytor,  [1905]  1  Ch.  233).  A  tenant  for  life  or  years  may 
not,  primd  facie,  work  new  mines,  except  for  certain  very  limited 
purposes  {Mias  v.  Snowdon,  etc.,  Co.,  1879,  4  App.  Cas.  454),  for  such  an 
act  would  be  legal  waste ;  and  a  dowress  or  jointress  stands  upon  the 
same  footing.  However,  under  a  lease  of  land  "  with  all  mines  therein," 
the  tenant  may  work  the  mines,  although  new ;  unless  the  land  contains 
both  open  and  new  mines.  Local  custom  may  give  a  tenant  for  life  or 
years  greater  rights  than  he  would  otherwise  have.  And  a  tenant  for 
life  "without  impeachment  of  waste"  may  jyrimdb fade  work  new  mines 
{Campbell  v.  Wardlaw,  1883,  8  App.  Cas.  656);  or,  if  he  is  a  lunatic,  the 
Court  may  order  them  to  be  worked.  In  the  case  of  improper  workings 
by  a  tenant  for  life,  the  reversioner  or  remainderman  in  fee  may  have 
trover;  or  an  account.  And  his  right  to  an  account  never,  as  in 
timber  cases,  depended  upon  his  right  to  an  injunction;  as  mining 
operations  are  a  species  of  trade.  Trustees  to  preserve  contingent 
remainders  may  also  have  an  account  {Garth  v.  Cotton,  1750,  2  White 
&  Tudor,  L.  C,  7th  ed.,  p.  970).  The  mode  of  dealing  with  the  proceeds 
differs  according  as  there  is,  or  is  not,  a  person  in  esse  entitled  to  the 
inheritance.  An  injunction  may  also  be  obtained.  But  before  an  inter- 
locutory injunction  will  be  granted  to  restrain  working  actually  com- 
menced, a  clear  case  must  be  shown ;  on  account  of  the  injury  which 
may  otherwise  be  caused.  The  Statute  of  Limitations  may  act  as  a  bar 
after  six  years.  Acquiescence  may  also  be  a  bar.  The  right  to  an 
account  is  not  barred  by  death  {Garth  v.  Cotton,  supra). 

Workings  hy  Trustees. — Trustees  may  work,  either  under  an  express 
power,  or  under  the  provisions  of  the  Conveyancing  Act,  1881,  ss. 
41,  42. 

User — Freeholds  and  Leaseholds. — Where  mines  are  severed  from  the 
rest  of  the  land,  the  person  entitled  to  the  possession  of  the  mines  may 
use  the  containing  chamber  in  any  manner  he  thinks  proper  {Proud  v. 
Bates,  1865,  34  L.  J.  Ch.  406,  411 ;  Hctmilton  v.  Graham,  1871,  L.  E. 

2  Sc.  &  D.  166).  Apparently  he  may  also  use  in  any  way  he  thinks 
proper  all  roads  in  the  adjoining  strata  properly  made  for  working  the 
severed  mines  {Batten  Pooll  v.  Kennedy,  [1907]  1  Ch.  256 ;  see  ante, 
p.  238).  Where  the  severance  is  merely  of  "  minerals,"  the  position  is 
different. 

Workings  in  Copyholds  and  Customary  Freeholds. — A  copyholder  may 
work  open  mines  {Bourne  v.  Taylor,  1808,  10  East,  189,  202,  203;  10 
R  R.  267).  But  he  may  not  primd  facie  work  new  mines;  as  he  would 
thereby  commit  waste  {Eaidley  v.  Granville,  1876,  3  Ch.  D.  826,  833). 
And,  if  he  does  so  work,  the  lord  may  forfeit :  and  he  may  have  trover, 
or  an  account ;  and  an  injunction.  But  acquiescence  may  be  a  bar  to 
an  injunction.  The  death  of  the  copyholder  is  no  bar  to  an  account. 
The  lord  may  not  work  new  mines  {Player  v.  Roberts,  Sir  W.  Jones, 
243).  If  he  does,  the  copyholder,  whether  entitled  in  possession  or  in 
reversion,  may  have  trespass;  or  an  account;  and  also  an  injunction. 
The  position  in  the  case  of  customary  freeholds  is  the  same  as  in  the 
case  of  copyholds  {Portland  v.  Hill,  1866,  L.  R.  2  Eq.  765,  777). 

Workings  in  Wastes. — The  lord  may,  primd  facie,  open  mines   in 
VOL,  IX.  16 
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wastes  {Filevjood  v.  Palmer,  5  Vin.  Ahr.,  p.  8,  s.  33) ;  provided  he  leaves 
sufficient  common  {ibid. ;  Hall  v.  Byron,  1877,  4  Ch.  D.  667).  An 
injunction  will  issue  to  restrain  wrongful  workings. 

Workings  by  Parson. — A  parson  may  work  open  mines  {Knight  v. 
Mosely,  Amb.  176).  But,  except  for  the  purpose  of  repairs,  he  cannot 
work  new  mines  (Uccles.  Comms.  v.  Wodehouse,  [1895]  1  Ch.  562). 

Workings  by  Mortgagee — A  mortgagee  in  possession  may  work  mines 
open  when  he  entered  {Elias  v.  Snowdon,  etc.,  Co.,  1879,  4  App.  Cas. 
454,  460).  But  he  cannot  primd  facie  be  required  to  incur  speculative 
risks  (Powe  v.  Wood,  2  Jac.  &  W.  555,  556 ;  37  E.  K.  740).  He  is  not 
bound  to  work  new  mines  (Hughes  v.  Williams,  12  Ves.  493,  496 ;  33 
E.  R.  187 ;  8  R.  R.  364).  Nor  may  he  do  so  unless  his  security  is  in- 
sufficient (Millett  V.  Bavey,  1862,  31  Beav.  470,  475  ;  54  E.  R.  1221) ;  nor 
in  any  event  may  he  speculate  (ibid.  476). 

Workings  in  Lands  subject  to  Contract. — A  vendor  who  works  is 
liable  to  account.  A  purchaser  or  lessee,  who  is  allowed  into  possession 
before  completion,  and  works,  may  be  ordered  to  pay  his  purchase  money 
or  rent  into  Court  (Lewis  v.  James,  1886,  32  Ch.  I).  326). 

Workings  by  Railway  Companies,  etc. — A  railway,  or  waterworks,  or 
harbour  company  may  not,  primd  facie,  work  mines  (Dixon  v.  Caledonian, 
etc.,  Co.,  1880,  5  App.  Cas.  822). 

User — Copyholds. — The  lord  may  not,  primd  facie,  dig  pits,  or  deposit 
rubbish  on  the  surface  (Ballacorkish,  etc.,  Co.  v.  Harrison,  1873,  L.  R. 
5  P.  C.  59,  60);  or  use  the  surface  or  subsoil  for  carrying  manorial 
minerals.  Nor,  where  he  may  use  the  subsoil  for  carrying  manorial 
minerals,  may  he,  "primd  facie,  also  use  it  for  carrying  foreign  minerals 
(Eardley  v.  Granville,  1876,  3  Ch.  D.  826  ;  Batten  Pooll  v.  Kennedy,  [1907] 
1  Ch.  256). 

Workings  founded  on  Custom  or  Prescription. — A  right  of  profit 
db  prendre  is  not  in  general  claimable  by  custom.  But  a  copyholder 
may  by  custom  work  in  the  wastes  of  a  manor;  but  cannot  do  so 
without  restriction  (Wilson  v.  Willes,  1806,  7  East,  121;  8  R.  R.  604). 
However,  a  right  of  profit  a  prendre  may  in  general  be  claimed  by  pre- 
scription ;  but  the  claim  cannot  be  made  without  restriction  (A.-G.  v. 
Mathias,  1858,  4  K.  &  J.  579 ;  70  E.  R.  241).  But  a  copyholder  of  a 
manor  may  not  by  prescription  work  in  the  wastes  of  that  manor.  A 
right  of  profit  d  prendre,  not  sustainable  on  the  ground  of  custom  or 
prescription,  cannot  be  claimed  under  a  lost  grant;  or  under  the 
Prescription  Act.  A  copyholder  may  by  custom  work  new  mines  in 
his  copyhold;  and  such  custom  may  be  good,  although  the  right  be 
exercisable  without  limit  (Salisbury  v.  'Gladstone,  1861,  9  H.  L.  C.  692; 
HE.  R.  900);  and  the  right  is  not  affected  by  the  Prescription  Act. 
But  the  onus  of  providing  the  custom  is  on  the  tenant  (Portland  v.  Hill, 
1866,  L.  R.  2  Eq.  765).  A  lord  may  by  custom  work'  new  mines 
in  copyholds  (Bourne  v.  Taylor,  1808,  10  East,  189;  10  R.  R.  267). 
Whether  a  lord  can  by  custom  work  mines  in  wastes  without  leaving 
sufficient  common  is  doubtful  (Batcson  v.  Green,  1793,  5  T.  R.  411 ; 
Badger  v.  i^orrZ,  1819,  3  Barn.  &  Aid.  153,  155;  22  R.  R.  331).  A  lord 
may  by  prescription  work  mines  in  copyholds,  making  compensation 
for  damage  so  caused  (Paddock  v.  Forester,  1842,  3  Man.  «&;  G.  903). 

User  foundexl  on  Custom. — A  lord  may  by  custom  dig  pits  in  copy- 
holds for  the  purpose  of  working  the  mines  ;  or  deposit  rubbish  thereon 
(Ballacorkish,  etc.,  Co.  v.  Harrison,  1873,  L.  R.  5  P.  C.  59);  or  use  the 
subsoil  for  carrying  the  minerals  (Eardley  v.  Granville,  1876,  3  Ch.  D. 
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833).  But  a  customary  user  of  copyholds  must  not  be  without  limitation 
{Broadhent  v.  Wilks,  Willes,  360). 

Workings  as  hetivecn  Co-oiimei^s. — Any  joint-tenant,  tenant  in  common, 
or  coparcener  of  a  mine  may  work  it  {Job  v.  Fotton,  1875,  L.  R.  20  Eq. 
84,  93).  But  no  co-owner  may  work  in  an  improper  manner,  or  appro- 
priate more  than  his  share,  nor  is  he  in  general  entitled  to  a  lien  for  his 
expenses. 

Workings  as  between  Co-oivners  of  Land  hut  Partners  in  Working. — A 
co-owner  of  the  land,  who  is  a  partner  in  the  working,  may  work  the 
mine  {Roberts  v.  Eberhardt,  1854,  Kay,  148,  159,  161-163;  69  E.  R.  63). 
But  he  may  not  appropriate  more  than  his  share.  If,  during  the  work- 
ing, one  of  the  partners  becomes  indebted  to  another,  the  creditor  has 
a  lien  on  the  debtor's  share  in  the  partnership  {Fereday  v.  Wightwick, 
1829,  1  Ry.  &  M.  45 ;  32  R.  R.  136). 

Workings  as  betiveen  Ordinary  Partners. — An  ordinary  partner  may 
work  the  mine  {Craivshay  v.  Maule,  1818,  1  Swans.  495 ;  36  E.  R.  479). 
And  if  there  is  exclusion,  or  waste,  or  disagreement  as  to  the  mode  of 
working,  he  may,  in  an  action  seeking  dissolution  or  accounts,  have  a 
receiver  and  manager.  But  he  must  be  prompt  to  take  the  proper  steps. 
He  may  not  appropriate  more  than  his  share.  A  partner,  who  renews 
in  his  own  name  the  lease  of  a  mine,  will  be  a  constructive  trustee  for 
the  partnership.  A  partner  may  in  general  have  a  contribution  towards 
losses ;  and  may  have  a  lien  on  his  copartner's  share  to  secure  a  debt 
(Norway  v.  Powe,  19  Ves.  160  ;  34  E.  R.  1224;  12  R.  R.  157).  After  a 
positive  abandonment  of  his  interest,  a  partner  cannot  claim  an  account 
(Palmer  v.  Moore,  [1900]  A.  C.  293).  A  person  with  a  mere  equitable 
interest,  who  desires  an  account,  must  proceed  promptly  (Clarke  v. 
Hart,  1858,  6  H.  L.  C.  633 ;  10  E.  R.  1443).  But  mere  laches  are  no 
bar  to  a  person  with  a  legal  interest  (ibid.).  The  right  to  enforce  a 
trust  of  mining  property  will  also  in  many  cases  be  lost  unless  it  is 
promptly  asserted  (ibid.).  The  manager  of  a  mining  partnership  may 
usually  bind  the  partners  generally  by  dealings  on  credit ;  and  probably 
by  borrowing  money  for  the  necessary  purposes  of  the  concern ;  but  he 
may  not  usually  bind  them  by  negotiating  bills. 

Powers  with  Respect  to  Sales,  etc. — The  committee  of  a  lunatic  tenant 
in  fee  may  sell  his  mines  under  the  authority  of  the  Court  (Lun.  Act, 
1890,  s.  120).  Mines  belonging  to  a  tenant  for  life  may  be  sold  under 
the  Settled  Estates  Act,  1877 ;  or  under  the  Settled  Land  Acts ;  and 
may  be  sold  separately  from  the  surface.  In  each  case  the  proceeds 
-are  applicable  as  capital;  and  one  of  the  modes  of  applying  capital 
moneys  under  the  Settled  Land  Acts  is  for  preliminary  works  for  mines, 
or  reconstruction  of  such  works.  Trustees  may  not,  under  a  mere  power 
to  sell  lands,  sell  the  surface  excepting  the  mines ;  but  they  may  obtain 
power  to  do  so  under  the  Trustee  Act,  1893.  And  under  the  Amendment 
Act,  1894,  mortgagees  are  in  a  similar  position.  A  co-owner  of  a  mine 
may  transfer  his  share  without  the  consent  of  the  other  owners.  A 
partner  has  a  similar  right ;  and  since  the  Partnership  Act,  1890,  such 
-a  transfer  does  not  apparently  dissolve  the  partnership,  but  is  merely  a 
circumstance  enabling  the  Court  to  do  so.  When  a  co-owner  applies 
to  the  Court,  he  may  sometimes  have  a  partition ;  but  usually  a  sale 
is  his  proper  remedy.  An  ordinary  partner  may  not  have  partition. 
The  sale  provisions  of  the  Partition  Acts  apply  to  a  co-owner  of  mines. 
A  partner  may,  in  general,  have  a  sale  witliout  regard  to  the  Acts. 
Companies  and  local  authorities,  purchasing  under  compulsory  powers, 
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may  purchase  mines ;  whether  the  surface  and  the  mines  are  owned  by 
the  same  person,  or  by  difierent  persons  {Errington  v.  Metro]_wlitan  Ely, 
Co.,  1882,  19  Ch.  D.  559);  and  none  the  less  because  the  Railways  or 
Waterworks  Clauses  Act,  or  the  Public  Health  Amendment  Act,  1883, 
may  apply  to  them.  A  company  purchasing  solely  under  the  Lands. 
Clauses  Act  must  purchase  the  whole  land  including  the  mines  {Fountneif 
V.  Claytmiy  1883,  11  Q.  B.  D.  833);  but  a  company  purchasing  under 
the  joint  provisions  of  that  Act  and  the  Railways  or  Waterworks  Clauses 
Act  or  Public  Health  Amendment  Act,  1883,  may  purchase  the  land 
without  the  mines  {ibid.).  When  mines  are  expressly  purchased  by 
a  railway  company,  and  the  lands  containing  them  are  kept  by  the 
company  for  the  sole  purpose  of  working  the  mines,  they  become 
"superfluous  "  {Hooper  v.  Bourne,  1880,  5  App.  Cas.  22).  A  mine  owner 
may  be  entitled,  under  the  Lands  Clauses  Act,  to  compensation  for 
"injurious  affection."  The  Commissioners  of  Woods  may  sell  Crowa 
mines  under  the  Act  10  Geo.  iv.  c.  50.  The  Prince  of  Wales  may  sell 
Duchy  mines  under  the  Duchy  of  Cornwall  Management  Act,  1863. 
Church  mines  may  be  sold  under  the  Act  21  &  22  Vict.  c.  57.  An 
enfranchisement  under  the  Copyhold  Act,  1894,  does  not  affect  the 
right  to  mines  without  the  express  consent  in  writing  of  the  lord  or 
tenant.  The  lord  of  a  manor  may  under  the  Statute  of  Merton  approve 
as  against  common  of  pasture.  But  he  cannot,  primd  facie,  appropriate' 
the  mines  as  against  common  of  turbary;  unless  under  a  special  custom. 
In  any  case  he  must  leave  a  sufficiency  of  common.  Commons  mav 
now  be  inclosed  and  the  rights  as  to  mines  therein  regulated  under  tl: 
Act  39  &  40  Vict.  c.  56. 

Poivers  with  Eespect  to  Leases. — Mines  of  an  infant  tenant  in  fee  may 
be  leased  under  the  Act  1  Will.  iv.  c.  65,  or  under  the  Settled  Estat* 
Act,  1877,  or  under  the  Settled  Land  Acts.     Mines  of  a  lunatic  tenaii 
in  fee  may  be  leased  under  the  authority  of  the  Court  (Lun.  Act,  1890, 
ss.  120,  122).      But  when  the  mines  are  real  estate,  and  are  new,  th^ 
rents  are  applicable  as  real  estate.     A  tenant  for  life,  with  a  power  i 
lease  "lands,"  may,  although   impeachable   of   waste,  lease   the   open 
mines;  and  appropriate  the  rents  {Cainpbell  v.  Leach,  1775,  Amb.  740). 
And  a  tenant  for  life,  if  unimpeachable  of  waste,  has  a  similar  power 
as  regards  new  mines;  but  not  a  tenant  for  life  impeachable  of  waste 
{Clegg  v.  Rowland,  1866,  L.  R.  2  Eq.  165).     It  follows  that  a  tenant 
for  life  may,  under  sec.  46  of   the  Settled  Estates   Act,  1877,  lease 
open  mines;  and,  if  unimpeachable  of  waste,  new  mines;  for  twenty- 
one  years,  and  appropriate  the  rents.     And,  under  sec.  4  of  the  same 
Act,  he  may  obtain  power  to  lease  both  new  and  open  mines  for  forty 
years.      But  in  such  a  case  one-fourth,  or  three-fourths  of  the  rent 
according  as  he  is  or  is  not  entitled  to  work  for  his  ow/i  benefit,  nuiii 
be  applied  as  capital.     A  tenant  for  life  may  lease  mines,  whether  new 
or  open,  for  sixty  years,  under  the  Settled  Land  Acts.     He  has  wide 
powers  thereunder  as  to  the  rents  and  royalties  he  may  reserve ;  and 
may  reserve   a   dead  rent   on   an  ascending,  but  probably   not  on  a 
descending,  scale  {AldarrCs  Settled  Estate,  [1902]  2  Ch.  46).     And  the; 
Court  may  authorise  him  to  grant  mining  leases  for  longer  terms,  oi 
on  other  conditions.     Unless  a  contrary  intention  is  expressed  in  tli- 
settlement,  three-fourths   of  the   rent,  where    the   tenant  for  life   i 
impeachable  for  waste  in  respect  of  minerals;  and  otherwise  one-fourth 
must  be  applied  as  capital  {Be  Chaytor,  [1900]  2  Ch.  804).     Trustei 
have  no  j^'^imd  fade  power  to  grant  mining  leases  {Wood  v.  Battisou. 
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1847,  10  Beav.  541).  The  Commissioners  of  Woods  may  lease  Crown 
mines  (other  than  mines  of  gold  or  silver)  for  sixty-three  years,  under 
the  Acts  10  Geo.  iv.  c.  50,  s.  22,  and  36  &  37  Vict.  c.  36,  s.  4.  The 
Prince  of  Wales  may  lease  Duchy  mines  for  thirty-one  years,  under 
the  Duchy  of  Cornwall  Management  Act,  1863.  The  Admiralty  may 
lease  Greenwich  Hospital  mines  for  forty-two  years,  under  the  Green- 
wich Hospital  Act,  1865.  Church  mines  may  be  leased  under  the 
Ecclesiastical  Leases  Acts,  1842  and  1858.  Mines  belonging  to  the 
Universities  of  Oxford,  Cambridge,  and  Durham,  and  every  college 
therein,  and  to  the  Colleges  of  Winchester  and  Eton,  may  be  leased 
under  the  University  and  College  Estates  Act,  1858.  Mines  belonging 
to  charities  may  be  leased  under  the  Charitable  Trusts  Acts,  1853  and 
1855. 

Contracts. — A  contract  to  sell  or  lease  land  will  generally  include 
the  mines  and  minerals.  A  contract  by  the  sole  owner  of  a  mine  is 
within  sec.  4  of  the  Statute  of  Frauds.  So  in  the  case  of  a  co-owner 
as  to  his  share.  In  the  case  of  an  ordinary  partnership,  the  members 
are  not  usually  entitled  to  land,  or  an  interest  in  land,  within  sec.  4 ; 
nor  is  the  sale  of  a  share  within  sec.  17.  The  vendor,  under  a  contract 
to  sell  land  generally,  cannot  usually  enforce  it,  if  the  mines  have  been 
worked,  or  if  a  third  person  is  entitled  to  work  them.  The  position 
will,  however,  be  different,  if  the  purchaser  has  known  of  the  working. 
And  in  dealings  with  copyhold  lands,  or  lands  where  the  local  mining 
customs  prevail,  the  purchaser  will  be  presumed  to  know  the  general 
or  local  law.  Fraud,  or  even  concealment,  is  frequently  a  bar  to  enforc- 
ing a  contract.  And  so  is  delay,  which,  having  regard  to  the  fluctuating 
character  of  mining  property,  is  of  much  greater  consequence  than  in 
other  cases.  Specific  performance  may  usually  be  had  of  contracts  for 
the  sale  of  mines,  or  lease  of  mines  or  mining  easements ;  but  not  of 
contracts  for  the  sale  of  minerals  only.  Under  an  agreement  for  a 
lease,  to  contain  "  all  usual  and  customary  mining  clauses,"  the  lessor 
is  entitled  to  have  a  proviso  inserted  for  re-entry  on  breach  of  covenant 
to  pay  rent ;  but  not  on  breach  of  any  other  covenant,  or  on  any  other 
event.  Fraud  may  entitle  the  injured  party  to  have  his  contract  set 
aside;  but,  having  regard  to  the  speculative  character  of  mining 
property,  he  must  be  prompt  in  asserting  his  rights. 

Sales. — A  mine  or  quarry  is  properly  the  subject-matter  of  exception, 
and  not  of  reservation.  A  conveyance  of  land  is  ^7'wM/<xae  a  convey- 
ance of  the  entire  solum  from  the  surface  down  to  the  centre.  But  a 
conveyance  under  the  Eailways  Clauses  or  Waterworks  Clauses  Act 
does  not  in  general  include  mines,  unless  they  are  expressly  mentioned. 
And  when  a  street  becomes  vested  in  an  urban  authority,  under  the 
Public  Health  Act,  1875,  they  do  not  acquire  the  ownership  of  the 
mines.  The  Land  Transfer  Acts  and  Rules  contain  provisions  for  the 
registration  and  transfer  of  land  without  the  mines,  and  of  mines 
without  the  land. 

Leases. — A  lease  of  lands  which  happen  to  contain  mines  differs 
from  a  lease  which  embraces  no  other  property  than  mines.  In  the 
former  case,  if  the  mines  are  new,  the  lessee  is  privid  facie  disentitled 
to  work.  In  the  latter  case,  although  they  are  new,  he  is  primd  facie 
entitled  to  work.  But  every  mining  lease  should  give  the  lessee  express 
Hberty  to  work.  A  liberty  to  sink  a  pit  creates  an  interest  in  the  land, 
and  runs  with  the  land  (Ee  Masters  and  Great  Western  Rly.  Co.,  [1901] 
2  K.  B.  84).     The  right  of  instroke  is  the  right  of  conveying  minerals 
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from  the  demised  mine  to  the  surface  through  a  pit  in  an  adjoining 
mine.     The  right  of  outstroke  is  the  right  of  conveying  minerals  froiu 
an  adjoining  mine  to  the  surface  through  a  pit  in  the  demised  mine. 
The  lessee  of  a  mine  is  entitled  privid  facie  to  work  by  instroke.     The 
lessee  of  a  mine,  who  is  not  also  lessee  of  the  shaft  and  of  the  means 
of  communication  between  the  shaft  and  the  boundary,  has  hitherto  been 
considered  not  to  be  entitled  primd  facie  to  work  by  outstroke ;  but, 
having  regard  to  the  decision  in  Batten  Pooll  v.  Kennedy  {ante,  p.  238), 
it  seems  doubtful  what  his  exact  position  now  is.     However,  he  may 
work  by  outstroke,  if  he  is  also  the  lessee  of  the  shaft  and  of  tin 
means  of  communication  between  the  shaft  and  the  boundary.     A  lesse* 
is,  primd  facie,  entitled  to  use  the  demised  mine  for  draining  or  ventilat- 
ing an  adjoining  mine  by  natural  means.     In  mining  leases  a  dead  rent 
and  a  royalty  are  usually  both  reserved.     In  this  way  the  lessor  secures 
himself,  whether  the  mine  proves  unproductive  or  productive.     Wher( 
a  dead  rent  is  reserved,  it  is  usually  payable  under  all  circumstances. 
There  are  different  kinds  of  royalties ;  for  example,  a  tonnage  royalty ; 
an  acreage  rent ;  a  footage  rent — that  is  to  say,  a  rent  for  every  foot 
thick   per   acre;   a    reservation   in   specie;  and    a  sliding  scale   rent. 
Mining    leases    usually   contain   an    "  average "    or    "  shorts "    clause : 
enabling  the  lessee,  in  the  event  of  his  failing  in  any  year  to  work 
up  to  the  dead  rent,  to  make  up  the  deficiency,  without  payment  of 
royalty,  in  any  subsequent  year,  or  any  subsequent  specified  years.     A 
lessee  is  not  bound  primd  facie  to  sink  pits  in  order  to  get  the  minerals. 
And  an  intention  to  bind  him  must  be  clearly  shown  to  exist.     A 
covenant  to  "win"  a  mineral  T)^ed,w.^  primd  facie  to  reach  it,  and  enable 
it  to  be  continuously  worked.     A  lessee  is  not  obliged  to  work  in  the 
absence  of  a  covenant  to  do  so.     But  a  lessee  who  has  covenanted  to  j 
work  constantly,  and  who  discontinues  the  working,  is  liable  on  the  | 
covenant,  although  he  pays  the   dead   rent.     And  a  lessee  who  has  I 
covenanted  "to  carry  on,  get,  and  work"  a  mine  is  not  entitled  to 
abandon  it.     In  a  covenant  to  work  so  long  as  the  mine  is  "  workable,' 
the  word  "workable"  probably  means  workable  without  serious  los> 
over  a  considerable  time.     A  covenant  to  work  "  in  a  proper  and  work- 
manlike manner "  does  not  mean  primd  facie  in   such  manner  onl}- 
as  shall  be  most  advantageous  for  the  lessor.     A  covenant  to  "leave" 
pillars  at  the  end  of  the  lease  precludes  the  lessee  in  the  meantime  | 
from  removing  them.     A  lessee  is  not  entitled  pHmd  facie  to  conduct 
water  artificially  from  an  adjoining  mine  into  the  demised  mine.     But 
he  cannot,  in  the  absence  of  covenant,  be  compelled  to  take  any  active 
step  to  prevent  the  mine  from  being  drowned.     A  lessee  who  removes  I 
a  barrier  between  the  demised  mine  and  an  adjoining  mine  is  p>n^^^'' 
facie  guilty  of  waste.     Specific  performance  cannot  be, obtained  of  ;. 
covenant  to  work  a  mine,  or  to  work  a  mine  in  a  particular  niannei 
or   to  repair.     Nor,  in  general,  can   any  such  covenant  be  indirectly 
enforced   by  injunction.      Independently  of  any   provision,  a  distress 
will  lie  on  non-payment  of  a  royalty  as  well  as  on  non-payment  of 
a  dead  rent.     The  common  clause  in  a  mining  lease  giving  a  power  ■ 
of  distress  over  adjoining  property  as  well  as  the  demised  property  i 
binding  as  against  assignees  with  notice ;  and  does  not  make  tlie  least 
a  bill  of  sale.     The  provisions  of  the  Conveyancing  Acts  restricting  tli* 
right  of  forfeiture  for  breaches  of  covenant  do  not  extend  to  a  clause 
against  assigning,  etc.,  or  to  a  clause  for  forfeiture  in  bankruptcy,  or  t(  > 
a  clause  for  allowing  the  lessor  to  have  inspection;   and  they  do  noi 
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apply  in  the  case  of  non-payment  of  rent.  Having  regard  to  the 
fluctuating  character  of  mining  property,  the  lessor  must  in  all  cases 
be  prompt  in  enforcing  a  right  of  re-entry.  A  lease  at  a  dead  rent 
and  a  royalty  is  liable  to  an  dd  valorem  duty  and  a  ten  shilling  stamp. 

Licences. — A  licence  to  dig  minerals  confers  no  estate  or  interest  in 
the  mine  containing  them ;  or  in  the  minerals  before  they  are  gotten. 
It  merely  authorises  an  act  which  is  ^:)?"i/?i^  facie  unlawful.  However, 
a  licence  to  dig  minerals,  coupled  with  a  grant  to  carry  them  away, 
is  a  profit  a  prendre,  an  incorporeal  hereditament  lying  in  grant.  A 
licence  to  dig  minerals,  coupled  with  a  grant,  may  be  limited  in  fee  or  to 
personal  representatives;  and  may  be  granted  to  persons  not  named 
in  conjunction  with  persons  named.  A  licensee,  as  such,  is  not  rateable. 
A  bare  licence  may  be  created  by  parol.  It  confers  no  interest  in  the 
minerals  authorised  to  be  dug  even  after  they  have  been  dug;  and 
it  is  usually  revocable.  A  licence  to  dig  minerals,  coupled  with  a  grant 
must,  to  be  legally  effectual,  be  created  by  deed.  It  gives  to  the  licensee 
the  right  of  property  in  such  minerals  as  he  gets,  when  by  the  act  of 
getting  he  has  converted  them  into  chattels.  It  may  be  assigned.  It 
may  be  transmitted  by  will,  or  may  devolve  on  intestacy.  And  it  is 
irrevocable.  A  licence  to  dig  minerals,  although  coupled  with  a  grant, 
is  "prima  facie  not  exclusive.  The  licensor  may  primd  facie  himself  also 
dig,  or  authorise  other  persons  to  do  so.  A  licensor  cannot,  however, 
disturb  the  licensee  in  his  operations  "  when  and  where  he  is  carrying 
them  on."  Nor  can  a  licensor  do  any  act  which  will  defeat  the  known 
objects  of  a  non-exclusive  licensee  in  applying  for  his  licence.  An 
exclusive  licence  will  not  be  inferred  from  language  which  is  not  clear. 
A  power  of  distress  is  inapplicable  to  the  subject-matter  of  a  licence 
as  such ;  and  should  be  expressly  provided  for,  if  such  be  the  intention. 
And  so  in  the  case  of  a  proviso  for  re-entry.  The  provisions  of  the 
Conveyancing  Acts  restricting  the  right  of  forfeiture  apply  to  mining 
licences  as  well  as  leases. 

Bankruptcy  and  Death. — The  bankruptcy  of  a  partner  operates  as  a 
dissolution.  Ordinary  mining  partnerships  do  not  in  this  respect  appear 
to  differ  from  other  kinds  of  partnership.  A  person  who  carries  on 
mining  operations  may  be  a  trader  in  the  sense  that  such  operations 
have  always  been  regarded  as  a  species  of  trade.  But,  whether  he  is 
a  trader  within  the  meaning  of  the  Irish  Bankruptcy  Acts,  depends 
upon  the  circumstances  of  the  case.  Under  the  English  Bankruptcy 
Acts  the  circumstances  are  immaterial,  as  the  Act  of  1883  abolished 
the  distinction  between  traders  and  non-traders.  The  death  of  a  partner 
operates  as  a  dissolution.  Dower  may  be  due  of  mines  worked  during 
the  coverture,  but  cannot  be  due  of  mines  unopened  during  that  period. 
On  the  death  of  a  mere  co-owner  the  share  devolves  as  real  estate.  The 
result  is  the  same  on  the  death  of  a  partner  in  the  working,  who  is 
a  mere  co-owner  of  the  land.  On  the  death  of  an  ordinary  partner,  the 
share  devolves  prinid  facie  as  personal  estate.  Where  mines  are  vested 
in  trustees  in  trust  for  the  members  according  to  their  shares,  the 
interest  of  each  member  may  be  bequeathed  to  a  charity.  Unpaid 
instalments  of  consideration  money  in  the  nature  of  rent  devolve  upon 
the  heir.  Ore  is  analogous  to  money,  and  a  reservation  of  ore  will  go 
to  the  remainderman  as  money.  Mining  renders  were  always  personalty 
under  the  Mortmain  Acts.  Minerals  worked  by  a  tenant  for  life  devolve 
upon  his  personal  representative.  Machinery  erected  to  work  a  colliery 
will  usually  devolve  as  personalty. 
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Siipport — Generally. — Support  may  be  lateral  or  vertical;  and  it  is 
submitted  that  the  two  rights  depend  upon  precisely  the  same  principles. 
Support  may  be  support  for  land  in  its  natural  state;  or  support  for 
land  artificially  burdened  by  a  building  or  canal,  or  artificially  weakened 
by  an  excavation.  Between  the  rights  to  these  two  kinds  of  support 
there  is  a  wide  distinction  in  principle.  The  right  of  support  for  land 
in  its  natural  state  is  an  incident  to  the  land  itself.  But  it  is  not 
an  absolute  right  of  property  in  the  same  sense  as  the  right  to  prevent 
a  trespass.  The  property  in  the  minerals,  for  example,  belongs  ex- 
clusively to  the  mine  owner ;  and  he  may  remove  the  whole  of  them, 
if  for  the  natural  support  which  they  would  have  afforded  he  substitutes 
artificial  support.  The  right  of  support  for  land  in  its  non-natural 
state  is  a  mere  easement.  Although,  however,  the  two  rights  stand 
upon  different  footings  as  to  the  modes  of  acquiring  them,  the  character 
of  the  rights  when  acquired  is  in  each  case  the  same.  The  right  of 
support  is  affected  neither  by  the  nature  of  the  strata,  nor  by  the 
difficulty  of  propping  up  the  surface.  Degrees  cannot  be  measured  out 
to  which  the  right  will  extend.  Similarly  the  extent  of  the  right 
is  not  necessarily  limited  by  the  land  of  the  immediately  adjoining 
owner.  Again,  the  right  of  support  is  independent  of  the  comparative 
values  of  the  substance  giving  and  the  substance  receiving  the  support 
(Humphries  v.  Brogden,  1850,  12  Q.  B.  739).  The  right  of  support  is, 
however,  only  a  right  to  prevent  one's  neighbour  from  removing  the 
substance  giving  the  support  subsequently  to  the  existence  as  a  separate 
tenement  of  the  substance  receiving  the  support.  And  where  a  natural 
substance  constitutes  a  support,  the  right  is  merely  a  right  to  prevent 
one's  neighbour  from  actively  interfering  to  remove  the  support.  The 
neighbour  cannot  be  made  liable  for  his  mere  passive  omission  to  prevent 
the  operation  of  natural  causes.  The  right  of  support  is  not  infringed 
until  subsidence  actually  takes  place,  which  may  be,  and  usually  is, 
a  considerable  time  subsequently  to  the  working  {Backhouse  v.  Bonomi, 
1861,  9  H.  L.  C.  503;  11  E.  E.  825).  It  follows  that  each  fresh  sub- 
sidence caused  by  the  removal  of  the  support  creates,  as  it  occurs,  a  fresh 
cause  of  action  {Barley  Main  Colliery  Co.  v.  Mitchell,  1886,  11  App.  Cas. 
127).  And  the  principle  of  this  case  applies  as  well  where  the  sub- 
sidence is  a  continuous  process  as  where  it  occurs  by  "fits  and  starts" 
{Crumhie  v.  Wallsend  Loccd  Board,  [1891]  1  Q.  B.  503).  But,  in  respect 
of  the  same  subsidence,  damages  both  future  and  past  may,  and  should, 
be  recovered  in  a  single  action  {Tunnicliffe,  etc.  v.  West  Leigh  Colliery  Co., 
[1906]  2  Ch.  22,  29).  The  right  of  support  is  not  infringed  unless  the 
subsidence  is  substantial.  But  it  is  infringed  where  the  subsidence  is 
substantial,  although  the  damage  is  inappreciable  {New  Sharlston  Co. 
V.  Westmorland,  1900,  82  L.  T.  725). 

Support — Primd  Facie  Bights. — Every  owner  of  land  in  its  natural 
state  has  a  primd  facie  right  to  support,  lateral  as  well  as  vertical 
{Humphries  v.  Brogden,  1850,  12  Q.  B.  741,  742).  Accordingly,  where 
there  is  a  grant,  whether  in  fee  or  by  way  of  lease,  of  land  in  its  natural 
state,  with  an  exception  of  the  mines,  and  no  provision  is  made  with 
respect  to  support,  the  grantee  is  entitled  to  support  as  incident  to  his 
grant.  And  where  there  is  a  grant  of  land  in  its  natural  state,  with  an 
exception  of  the  surface,  the  law  is  the  same ;  except  that,  in  the  case 
of  a  lease,  the  presumption  may  be  more  easily  rebutted  {Davis  v.  Tre- 
harne,  1881,  6  App.  Cas.  460).  A  severance  of  title  under  an  Inclosure 
Act  stands  upon  the  same  footing,  as  regards  support,  as  a  severance 
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effected  by  a  voluntary  instrument.  The  lord  of  a  manor,  however, 
is  entitled,  in  working  minerals  under  the  wastes,  to  withdraw  support 
from  the  surface,  provided  he  leaves  sufficient  common  for  his  commoners. 
The  right  for  land  in  its  natural  state  will,  in  general,  pass  on  a  mere 
conveyance  of  the  land  to  which  it  belongs ;  but  not  where  the  grantees 
are  a  corporation  with  a  compulsory  power  to  purchase,  and  the  Railways 
or  Waterworks  Clauses  Act  applies  {Manchester  Corporation  v.  New  Moss 
Colliery,  [1906]  1  Ch.  278 ;  2  Ch.  564).  Where  land  has  been  artificially 
burdened  by  a  building,  no  right  of  support,  lateral  or  vertical,  exists 
jprimd  facie  for  the  building.  And  the  same  principle  applies  to  the 
case  of  a  railway,  roadway,  or  canal  {Caledonian  Rly.  Co.  v.  Sprot,  1856, 
1  Paterson,  633 ;  2  Macq.  449 ;  Dalton  v.  Angus,  1881,  6  App.  Cas.  753, 
772).  A  similar  principle  applies  where  the  land  has  been  artificially 
weakened  by  excavations.  And  for  this  purpose  it  is  immaterial  whether 
the  excavations  are  made  by  the  owner  of  the  land ;  or  by  a  third  party ; 
or  even  by  the  defendant,  if  entitled  to  make  them  {Birmingham  v.  Allen, 
1877,  6  Ch.  D.  284,  288,  293,  296 ;  Williams  v.  Bagnall,  1866,  15  W.  R. 
272,  276).  However,  where  land  which  has  been  built  upon  is  damaged 
through  the  withdrawal  of  its  support,  its  owner  will,  if  he  can  prove 
that  it  would  have  been  damaged  even  in  its  natural  state,  be  entitled 
Jprimd  facie  to  a  remedy.  And  in  such  a  case  he  will  be  entitled  to 
recover  in  respect  of  the  injury  to  the  building,  as  well  as  the  injury 
to  the  land  {Brown  v.  Mohins,  1859,  4  H.  &  N.  186).  It  is  probable  that 
negligent  working,  if  the  cause  of  injury,  involves  liability,  even  in  the 
case  of  land  in  its  non-natural  state. 

Support —  Variation  of  Prima  Facie  Rights. — The  right  of  support 
for  land  in  its  natural  state  may  be  excluded  by  contract,  whether 
express  or  implied  {Love  v.  Bell,  1884,  9  App.  Cas.  289,  297).  An 
owner  of  land  in  its  natural  state,  whose  right  of  support  is  excluded 
by  contract,  may  nevertheless  have  a  remedy,  if  the  damage  which  he 
sustains  has  been  caused  by  the  working  of  minerals  not  the  subject  of 
that  contract,  or  by  negligent  or  improper  working.  Where  a  covenant 
as  to  non-liability  for  damage,  although  nominally  such,  is  in  effect  a 
grant  of  a  right  to  disturb  the  surface,  the  burden  of  it  runs  with  the 
land  {Rowhotham  v.  Wilson,  1860,  8  H.  L.  C.  348;  11  E.  R.  463).  The 
liabihty  for  damage  under  a  contract  excluding  the  right  of  the  surface 
owner  to  support  runs  with  the  land  {Aspclen  v.  Seddon,  1876,  1  Ex.  D. 
496).  The  right  of  support  for  land  in  its  natural  state  may  also, 
apparently,  be  excluded  by  custom ;  if  it  is  a  part  of  the  custom  that 
compensation  should  be  made  for  all  damages ;  and,  probably,  notwith- 
standing Hilton  V.  Granville,  1844,  5  Q.  B.  701,  even  where  the  making 
of  compensation  is  not  a  part  of  the  custom  {Buccleuch  v.  Wakefield, 
1870,  L.  R.  4  H.  L.  377,  399,  410).  And  prescription  and  custom 
probably  stand  upon  a  similar  footing  in  this  respect.  There  is  no 
distinction  between  freeholds  and  copyholds  as  regards  a  customary 
or  prescriptive  right  to  withdraw  support.  Even  if  a  custom  to  with- 
draw support  from  copyholds  without  making  compensation  is  bad, 
it  does  not  follow  that  such  a  custom  would  be  bad  as  regards  wastes 
{Gill  V.  Dickinson,  1880,  5  Q.  B.  D.  159).  A  right  of  support  for  land  in 
its  non-natural  state  may  be  acquired  by  express  grant.  It  may  also 
be  acquired  by  implied  grant.  If,  for  instance,  the  weight  caused  by  a 
building  be  upon  land  at  the  time  when  such  land  is  severed  from  the 
sdjoining  land,  there  is  primd  facie  an  implied  grant  of  the  right  of 
aupport  for  such  building  {Caledonian  Rly.  Co.  v.  Sprot,  1856, 1  Paterson, 
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633;  2  Macq.  451).  So  where  land  is  severed  from  the  adjoining  land 
for  a  particular  object ;  as,  for  example,  the  construction  of  a  building, 
railway,  canal,  roadway,  or  sewer ;  and  such  object  is  known  to  both 
parties  at  the  time  of  the  severance ;  there  is  primd  facie  an  implied 
grant  of  a  reasonable  degree  of  support  for  the  due  execution  of  that 
object  (Caledonian  Ely.  Co.  v.  Sjrrot,  supra  ;  Elliot  v.  N.-E.  Ely.  Co.,  1863, 
10  H.  L.  C.  357,  362;  11  E.  K.  1055;  L.  &  N.-W.  Rly.  Co.  v.  Evam, 
[1893]  1  Ch.  24,  25 ;  Glamorganshire  Canal  Navigation  v.  Nixon's  Co., 
1901,  85  L.  T.  53).  And  even  if  it  be  merely  shown  to  have  been 
within  the  contemplation  of  the  parties  to  a  purchase  that  an  artificial 
weight  might  thereafter  be  placed  upon  the  land  purchased,  a  grant  will 
primd  facie  be  implied  of  a  reasonable  degree  of  support  for  that  weight 
{Berkeley  v.  Sliafto,  1863,  15  C.  B.  N.  S.  79).  There  can,  of  course,  be 
no  implied  grant,  except  by  a  person  who  is  in  fact  a  grantor,  and  to  the 
extent  of  his  power  to  make  the  grant.  And  where  a  surface  owner  is 
himself  entitled  only  to  support  for  the  land  in  its  natural  state ;  and 
the  surface  is  purchased  for  the  purposes  of  a  railway ;  the  purchaser 
does  not  purchase  by  implication  the  right  of  support  for  the  railway 
{Pountney  v.  Clayton,  1883,  11  Q.  B.  D.  840,  841).  It  may,  however,  be 
that,  according  to  the  true  construction  of  a  statute,  a  right  of  support 
is  acquired,  not  merely  against  the  person  whose  land  is  actually  pur- 
chased, but  as  against  another  person  whether  owning  laterally  or 
vertically.  A  right  of  support  acquired  under  an  implied  grant  may 
be  lost  by  omitting  to  keep  the  subject-matter  in  proper  repair.  Where, 
however,  a  right  of  support  is  acquired  under  an  implied  grant ;  and  the 
dominant  owners  subsequently  increase  the  weight ;  although  they  do 
not  acquire  a  new  right,  they  do  not  lose  the  old  one  {G.  W.  Ely.  Co.  v. 
Cefn,  etc.,  Co.,  [1894]  2  Ch.  157).  The  right  of  support  may,  of  course, 
be  excluded,  expressly  or  by  implication.  The  question  is  in  every  case 
one  of  construction.  The  right  of  support  for  land  in  its  non-natural 
state  may  also  be  acquired  by  enjoyment  from  the  time  of  legal  memory. 
It  may  also  be  acquired  by  an  adverse  enjoyment  for  twenty  years ; 
provided  that  the  servient  owner  was  competent  to  make  a  grant,  and 
knew  or  might  have  known  that  some  artificial  weight  existed;  and 
that  the  dominant  owner  acted  without  deception  or  concealment 
{Dalton  V.  Angus,  1881,  6  App.  Cas.  740).  Such  acquisition  by  twenty 
years'  enjoyment  can  be  prevented  only  by  actual  physical  interruption. 
The  right  of  support  for  land  in  its  non-natural  state  cannot,  however, 
be  acquired  by  prescription  if  the  person  claiming  it  is  disentitled  to 
support  for  the  land  in  its  natural  state  (Eoivbotham  v.  Wilson,  1860, 
8  H.  L.  C.  348,  365;  HE.  K.  463).  And,  in  order  that  such  a  right 
may  be  so  acquired,  the  dominant  owner  must  not  have  acted  unlawfully 
or  carelessly. 

Support — Construction — Eailways  and  Waterwoi'ks  Clauses  Acts. — A 
large  number  of  cases  have  come  before  the  Courts,  involving  the  right 
of  support,  and  raising  questions  of  construction.  Some  of  these  have 
arisen  under  instruments  inter  partes  and  Inclosure  Acts ;  others  under 
special  Kailway  and  Canal  and  similar  Acts;  others  again  under  the 
Railways  Clauses  Consolidation  Act,  1845,  and  similar  Acts.  As  regards 
the  first  two  classes,  it  will  here  be  sufficient  to  refer  only  to  the  rule 
of  construction  laid  down  in  the  House  of  Lords ;  that  nothing  short  of 
express  words  or  necessary  implication  will  exclude  the  right  of  support, 
which  is  otherwise  presumed  to  exist ;  and  that,  if  the  introduction  of  a 
clause,  forbidding  working  so  as  to  let  down  the  surface,  would  not  create 
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an  inconsistency  with  the  actual  clauses  of  the  instrument,  then  the 
surface  cannot  be  let  down  {BuUerlznoivle,  etc.,  Co.  v.  Bishop  Auckland 
etc.,  [1906]  A.  C.  305,  309,  310).  But  cases  of  the  last  class  deserve 
more  particular  mention.  The  mining  enactments  of  the  Eailways  and 
Waterworks  Clauses  Acts  were  intended  to  create  a  "  special  code,"  by 
which  alone  the  relations  of  railway  or  waterworks  proprietors  to  adjoin- 
ing landowners  were  to  be  governed.  Such  proprietors  were  not,  in  the 
first  instance,  in  purchasing  the  surface,  to  be  obliged  to  make  com- 
pensation in  respect  of  the  mines.  They  were  to  be  at  liberty,  if  they 
thought  that  an  immediate  working  was  not  likely,  to  postpone  making 
compensation  until  the  necessity  arose  {G.  W.  My.  Co.  v.  Bennett,  1867, 
L.  K.  2  H.  L.  38,  40,  42;  Holliclay  v.  Wakefield,  [1891]  A.  C.  91,  102; 
Manchester  Corporation  v.  Neio  Moss  Colliery,  [1906]  1  Ch.  293).  The 
doctrine  of  implied  grant  has,  therefore,  no  place  in  cases  arising  under 
these  provisions.  Nor  has  the  principle  of  Broivn  v.  Bobins,  except  so 
far  as  the  common-law  position  may  not  have  been  altered,  or  as  the 
parties  may  be  remitted  thereto.  Compensation  for  not  working  can 
rarely  be  claimed  at  the  time  of  the  purchase  of  the  land.  It  is  claimable 
when,  in  the  ordinary  course  of  working,  the  minerals  in  question  are  so 
nearly  approached  as  to  be  immediately  worked  if  the  workings  proceed 
(Dixon  V.  Caledonian,  etc.,  Bly.  Cos.,  1880,  5  A.  C.  839).  Occasionally, 
however,  claims  in  respect  of  prospective  damage  have  been  allowed 
{Whitehouse  v.  Wolverhampton  Bly.  Co.,  1870,  L.  E.  5  Exch.  6).  The  pro- 
visions of  the  Acts  may  apply  where  the  right  acquired  is  a  mere  right 
to  make  and  maintain  works  on  land  which  remains  the  property  of  the 
landowner  (Z.  &  K-  W.  Bly.  Co.  v.  Ackroyd,  1862,  31  L.  J.  Ch.  588).  On 
the  other  hand,  the  provisions  will  apply  although  the  purchase  includes, 
not  merely  the  surface,  but  a  part  of  the  subjacent  mines  {In  re  Gerard 
and  L.  &  N.-W,  Bly.  Co.,  [1895]  1  Q.  B.  459).  They  will  also  apply 
where  the  whole  of  the  subjacent  mines  are  so  included ;  at  all  events, 
if  the  vendor,  and  the  lateral  owner  desiring  to  work,  are  strangers  in 
title  {Manchester  Corporation  v.  Neiv  Moss  Colliery,  [1906]  1  Ch.  295). 
They  also  apply  where  compulsory  powers  exist,  even  though  the  pur- 
chase has  been  made  by  agreement  {Manchester  Corporation  v.  New  Moss 
Colliery,  [1906]  1  Ch.  289,  290).  They  also  apply  although  there  has 
been  a  previous  severance  of  the  surface  and  the  mines ;  at  all  events, 
where  the  severance  was  by  way  of  lease  of  the  mines  {Bountney  v. 
Clayton,  1883,  11  Q.  B.  D.  820).  The  Acts  in  terms  apply  to  mines 
lying  under  the  works,  or  within  the  "  prescribed  distance ; "  or,  where 
no  distance  is  prescribed,  forty  yards  therefrom.  Sec.  80  of  the  Kailways 
Clauses  Act  and  sees.  24  and  27  of  the  Waterworks  Clauses  Act  apply 
to  mines  outside  the  prescribed  distance,  which,  however,  are  otherwise 
subject  to  the  general  law  {Manchester  Coiporation  v.  New  Moss  Colliery, 
[1906]  2  Ch.  564).  The  provisions  of  the  Acts  apply  to  lands  sold  as 
"  superfluous  "  as  well  as  to  lands  retained  {Bountney  v.  Clayton,  supra). 
The  Acts  require  the  owner,  lessee,  or  occupier  of  mines  or  minerals  to 
give  thirty  days'  notice  of  his  intention  to  work.  The  giving  of  a  notice 
does  not  preclude  a  subsequent  notice  as  to  a  different  mineral.  A 
notice  need  not  be  acted  upon  at  once,  but  it  must  be  a  bond-fide  notice. 
A  company  are  not  bound  to  any  fixed  period  within  which  they  must 
give  a  counter-notice  to  work  {Dixon  v.  Caledonian,  etc.,  Bly.  Cos.,  1880, 
5  App.  Cas.  820).  A  counter-notice  does  not  involve  a  transaction  of 
sale  and  purchase.  No  property  is  transferred ;  merely  the  mineowner 
is  prohibited  from  working,  and  the  company  are  bound  to  make  full 
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compensation  {Re  BivUfa,  etc.,  and  Pontypridd  Waterworks  Co.,  [1903] 
A.  C.  426,  431).  When  mines  are  in  lease,  the  lessee  is  the  person 
entitled  to  give  the  notice.  But  the  reversioner  may  obtain  compensa- 
tion according  to  the  extent  of  his  interest,  as  well  as  the  lessee  (Smith 
V.  G.  TV.  Ely.  Co.,  1877,  3  App.  Cas.  165).  When  the  reversion  is  settled, 
the  compensation  is  distributable  between  the  persons  entitled  according 
to  their  interests,  and  may  be  payable  in  instalments  to  the  tenant  for 
life  (He  Fullertojis  Will,  [1906]  2  Ch.  138).  In  assessing  compensation 
all  the  circumstances  of  the  case  must  be  regarded  (Joicey  &  Co.  v.  N.-K 
My.  Co.,  [1907]  1  K.  B.  402).  The  Acts  allow  an  owner,  whose  mines  lie 
"  on  both  sides,"  to  make  mining  communications.  But  it  is  necessary 
that  such  mining  communications  should  be  actually  under  the  works ; 
and  it  is  also  necessary  that  the  mines  should  lie  on  both  sides  (Mid, 
Ely.  Co.  V.  Miles,  1885,  30  Ch.  D.  634;  1886,  33  ihid.  632).  The  Acts 
entitle  the  owner  or  lessee  of  mines  to  compensation  for  damage  by 
severance  (Mid.  Ely.  Co.  v.  Miles,  supra;  Holliday  v.  Wakefield,  [1891] 
A.  C.  84,  95,  98).  There  is  no  obligation  on  a  company  to  give  a  counter- 
notice,  and  make  compensation.  They  may,  if  they  prefer,  allow  the 
working  to  proceed  (Holliday  v.  Wakefield,  supra).  In  the  absence  of 
a  counter-notice  under  the  Railways  Clauses  Act,  the  mineowner  may 
work  so  as  to  destroy  the  surface  (Euahon  Brick,  etc.,  Co.  v.  G.  W.  Ely. 
Co.,  [1893]  1  Ch.  427, 457).  The  position  under  the  Waterworks  Clauses 
Act  appears  to  be  different  (Manchester  Corporation  v.  New  Moss  Colliery, 
supra).  The  Acts  empower  companies  to  inspect  mines  for  the  purpose 
of  ascertaining  whether  sufficient  support  is  left.  The  Waterworks 
Clauses  Act  preserves  to  the  mine  owner  his  common-law  right  to  an 
action,  in  case  his  mine  is  injured  by  the  escape  of  the  water.  The 
Public  Health  Amendment  Act,  1883,  is  an  adaptation  of  the  Water- 
works Clauses  Act  to  sewers,  and  works  of  drainage,  lighting,  and  water 
supply.  It,  however,  is  applicable  to  mines  outside  the  forty  yards'  area 
as  well  as  to  those  within  it.  It  is  very  doubtful  whether  a  reversioner 
has  any  remedy  under  this  Act. 

Support — Brine- Pumping. — The  dislodgment  of  salt  by  brine-pumping 
usually  causes  surface  subsidence  of  a  destructive  kind,  in  respect  of 
which  the  common-law  remedy  is  either  non-existent  or  useless.  The 
Brine-Pumping  (Compensation  for  Subsidence)  Act,  1891,  however, 
makes  any  district,  in  respect  of  which  its  provisions  are  applied,  subject 
to  a  special  law,  under  which  a  compensation  fund  is  raised  by  a  rate 
levied  on  all  the  brine-pumpers  within  it. 

Suppm^t  from  Water. — There  appears  to  be,  primd  facie,  a  right  of 
support  from  underground  water  (Eighy  v.  Bennett,  1883,  21  Ch.  D.  559 ; 
Jordeson  v.  Sutton,  etc.,  Co.,  [1899]  2  Ch.  217).  Such  a  right  may  be 
acquired  by  grant  express  or  implied  (Popplewell  v.  Hodkinson,  1869, 
L.  K.  4  Ex.  248).  It  has  been  held  that  a  right  of  support  from  per- 
colating water  may  be  acquired  by  twenty  years'  enjoyment  (Shelfer  v. 
City  of  London,  etc.,  Co.,  [1895]  1  Ch.  301). 

Sujyport  —  Eemedies. —  Where  there  have  been  contemporaneous 
workings  by  ditierent  mine  owners,  the  difficulty  of  determining  who 
is  liable  for  subsidences  frequently  leaves  the  surface  owner  without 
a  remedy  (Salt  Union,  etc.  v.  Brunner,  Mond,  etc.,  [1906]  2  K.  B.  822). 
Where  workings  are  successive  the  remedy  is  against  the  owner  who 
originally  worked,  and  not  against  the  owner  at  the  time  of  subsidence 
(Greenwell  v.  Low  Beechburn  Coal  Co.,  [1897]  2  Q.  B.  165  ;  Hall  v.  Norfolk, 
[1900]  2  Ch.  493).     When  a  lessee  withdraws  support,  the  remedy  is 
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usually  against  him  and  not  against  the  lessor.  An  ordinary  action  for 
damages  usually  lies  for  infringing  the  right  of  support.  The  measure 
of  damages  is  generally  the  diminution  in  the  selling  value,  and  not  the 
cost  of  replacement.  A  different  rule,  however,  applies  in  the  case  of 
subsidence  caused  to  a  highway  (  Wednesbury  Corporation  v.  Lodge  Holes 
Colliery  Co.,  [1907]  1  K.  B.  78).  An  injunction  can  also  be  had,  if  actual 
damage  has  already  occurred,  or  if  damage  is  "  imminent  and  certain." 
The  Statute  of  limitations  bars  the  remedy  after  six  years  from  the 
time  of  actual  damage.  The  death  of  the  wrong-doer  may  also  be  a  bar 
{Phillips  V.  Homfray,  1883,  24  Ch.  D.  439,  449). 

Sinking  Pits,  etc. — Quamjing. — Where  mines  are  severed  from  the 
overlying  surface,  the  mine  owner  is  entitled  priniA  facie  to  go  upon 
the  surface,  and  dig  pits,  and  get  the  minerals.  It  is  probable  that  the 
Crown,  as  the  owner  of  mines  royal,  has  similar  rights.  And  where 
working  liberties  are  expressly  granted  or  reserved,  the  mine  owner 
may  also  prim d  facie  erect  machinery  on  the  surface  for  the  purpose  of 
working  the  mines,  and  lay  minerals  or  rubbish  thereon.  In  general 
the  right  to  appropriate  such  parts  of  the  strata,  other  than  the  minerals, 
as  have  to  be  removed,  is  not  involved  in  a  mere  power  to  work.  Where 
land  is  sold  for  the  erection  of  a  house,  excepting  the  minerals,  the 
grantee  may,  nevertheless,  prima  facie  dig  out  the  foundations  of  his 
house,  and  may  perhaps  appropriate  the  material  so  dug  {Robinson  v. 
Milne,  1884,  53  L.  J.  Ch.  1070).  The  mine  owner  must  not,  however, 
use  the  surface  unnecessarily ;  and  he  must  act  bond  fide.  Where  a 
man  wrongfully  tips  spoil  upon  a  piece  of  land,  the  measure  of  damages 
is  not  the  actual  damage  sustained  by  the  injured  party,  but  the  value 
of  the  land  used  for  the  purposes  for  which  it  has  been  used  (  Whitwham 
V.  Westminster  Brymbo,  etc.,  Co.,  [1896]  1  Ch.  894;  2  Ch.  538).  A  mine 
owner,  who  sinks  a  shaft,  is  bound  primd  facie  to  keep  it  properly  fenced. 
Statutory  rights  of  searching  for  and  working  minerals,  and  using  the 
surface  for  that  purpose,  are  given  under  the  Inclosure  Acts;  to  the 
Duke  of  Cornwall  under  the  Act  7  &  8  Vict.  c.  105 ;  and  to  the  Crown 
under  the  Cornwall  Submarine  Mines  Act,  1858,  and  the  Crown  Land 
Act,  1866.  Where  mines  are  severed  from  the  overlying  surface,  if  the 
process  of  getting  the  minerals  would,  as  in  the  case  of  quarrying,  be 
destructive  of  the  surface,  the  mine  owner  cannot  yrimd  facie  get  them 
{Hext  V.  Gill,  1872,  L.  K.  7  Ch.  699).  Where,  however,  a  railway  company 
purchase  land  under  the  Kailways  Clauses  Act,  but  do  not  purchase 
the  mines ;  and  the  land  contains  stone  ordinarily  got  by  quarrying ;  the 
landowner  is  entitled  to  get  it  in  that  way,  although  the  result  may  be 
destructive  of  the  surface  {Midland  Ely.  Co.  v.  Robinson,  1889,  15  App. 
Cas.  19;  Ruabon  Brick,  etc.,  Co.  v.  G.  W.  Rly.  Co.,  [1893]  1  Ch.  427). 
The  position  under  the  Waterworks  Clauses  Act  is  not  necessarily  the 
same. 

Roadways. — Where  there  is  an  unlimited  grant  of  a  way,  the  grantee 
may  make  any  kind  of  way  he  pleases.  Where  the  grant  is  clearly 
limited,  the  grantee  cannot  make  any  other  kind  of  way  than  that 
which  has  been  granted.  Where  the  grant  is  not  clearly  limited,  the 
kind  of  way  which  may  be  made  depends  upon  the  circumstances  and 
necessities  of  the  case.  The  purposes  for  which  a  way  may  be  used 
may  determined  in  a  similar  manner.  A  way  of  necessity  arises  by 
implied  grant ;  and  mining  rights  of  way  are  sometimes  claimed  under 
this  doctrine.  A  user  by  prescription  of  a  right  of  way  of  a  particular 
kind,  or  for  a  particular  purpose,  will  not  justify  a  user  of  a  way  of  any 
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other  kind  which  is  more  onerous,  or  for  any  other  purpose  which  is  more 
onerous.  An  ordinary  action  for  damages  will  usually  lie  for  obstructing 
a  right  of  roadway ;  and  the  dominant  owner  may  also  in  general  have 
an  injunction.  An  ordinary  action  for  damages  will  also  usually  lie  for 
using  a  right  of  way  without  the  right  to  do  so ;  and  the  measure  of 
damages  in  such  a  case  is  the  value  of  the  land  for  the  purposes  for 
which  it  has  been  actually  used  (  Whitwham  v.  Westminster  Brymho,  etc.y 
Co.,  [1896]  1  Ch.  898,  899 ;  2  iUd.  538).  The  injured  party  will  also  be 
in  general  entitled  to  an  injunction.  The  death  of  the  wrong-doer  may, 
however,  be  a  bar  to  the  remedy  {Phillips  v.  Homfray,  1871,  L.  R.  6  Ch. 
770 ;  1883,  24  Ch.  D.  444,  etc.). 

Water — Using  and  Abstracting. — A  riparian  owner  may  use  a  stream 
for  the  purpose  of  working  machinery  connected  with  his  mines,  or  as  a 
means  of  transport  for  his  mineral,  and  may  abstract  or  divert  the  water 
in  reasonable  quantities.  But  he  may  not  primd  facie  in  undermining 
tap  the  bed  of  the  stream,  or  by  any  other  act  sensibly  interfere  with 
the  common  enjoyment.  A  man  may  acquire  by  grant,  or  prescription.. 
or  custom  larger  rights  in  respect  of  natural  surface  water  flowing 
in  a  defined  course  than  he  has  at  common  law.  Water  which  does 
not  flow  in  a  defined  channel  differs  from  water  which  does.  In  the 
former  case,  any  person  through  whose  property  the  water  flows 
may  primd  facie  abstract  or  divert  it  at  pleasure.  A  foi^tiori,  the 
same  principle  applies  to  percolating  water.  And  a  man  is  equally 
free  from  liability  whether  he  drains  away  percolating  water  which 
would  otherwise  have  found  its  way  into  his  neighbour's  property, 
or  if,  as  the  result  of  his  operations,  percolating  water  ceases  to  be 
retained  in  his  neighbour's  property  {Acton  v.  Blundell,  1843, 12  M.  &  W. 
324;  67  R.  R.  361 ;  Ballacorkish,  etc.,  Co.  v.  Harrison,  1873,  L.  R.  5  P.  C. 
49).  And  if  a  man  is  free  from  liability  on  other  grounds,  he  does  not 
become  liable  merely  because  his  motive  is  malicious  {Bradford  v.  Pickles, 
[1895]  A.  C.  587).  A  man  may,  however,  acquire  by  grant  the  right  to 
prevent  his  neighbour  from  abstracting  percolating  water.  Where  the 
presence  of  water  is  due  to  artificial  causes,  any  person  through  whose 
property  it  flows  may  priind  facie  abstract  it  at  pleasure.  Rights  in 
such  water,  to  the  prejudice  of  the  natural  rights  of  other  persons,  may, 
however,  be  acquired  by  grant,  and  frequently  by  prescription.  As 
regards  prescription,  however,  the  enjoyment  must  be  as  of  right,  and 
neither  vi,  clam,  nor  precario.  If,  therefore,  a  flow  of  water  has  its  origin 
in  a  man  discharging  it  from  his  property  for  his  own  convenience,  the 
enjoyment  of  it  will  be  considered  to  be  precarious,  and  no  rights  in 
respect  of  it  can  be  acquired  as  against  him  by  prescription  {Arkwright 
V.  Cell,  1839,  5  M.  &  W.  203 ;  52  R.  R.  671 ;  Wood  v.  Waud,  1849, 
3  Ex.  Rep.  748;  77  R.  R.  809;  Gaved  v.  Martyn,  1865,  19  C.  B.  N.  S. 
732). 

Water — Folding. — A  riparian  owner  may  not  primd  facie  foul  natural 
surface  water.  But  he  may  acquire  the  right  to  do  so  under  grant,  pre- 
Bcription,  or  custom.  A  man  may  not  foul  water  which  flows  in  an 
undefined  channel,  or  percolating  water,  or  water  flowing  in  an  artificial 
channel.  And  the  Rivers  Pollution  Prevention  Act,  1876,  contains  pro- 
visions for  preventing  the  fouling  of  streams  by  solid  refuse  from  quarries, 
or  solid  matter  from  mines. 

Water — Discharge  and  Escape. — A  man  lias  no  right  primd  fade  to 
be  an  active  instrument  in  discharging  water  from  his  own  property 
upon  the  property  of  his  neighbour.      A  higher  mine  owner  is  not, 
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therefore,  entitled  to  conduct  water  to  a  mine  upon  a  lower  level  by 
artificial  pipes  or  channels  {Baird  v.  Williamson,  1863,  15  C.  B.  N.  S. 
390,  391),  and  cannot  excuse  himself  on  the  ground  that  he  has  acted 
without  negligence,  and  in  the  due  working  of  his  own  mine.  A  right 
may,  however,  be  acquired  by  grant,  or  by  prescription,  to  interfere 
actively  in  discharging  water  upon  the  land  of  another  person.  Priind 
facie,  a  man  is  free  from  liability  if  water,  which  is  present  in  the 
ordinary  course  of  nature  upon,  or  within,  or  beside  his  property, 
escapes  from  or  through  his  property  by  the  mere  force  of  gravitation 
{Rylands  v.  Fletcher,  1868,  L.  E.  3  H.  L.  338,  342).  And  if  the  workings 
of  a  higher  mine  owner  are  usual,  he  will  be  free  from  liability,  although 
as  the  necessary  result,  water  which  had  not  previously  so  descended 
descends  by  gravitation  into  a  lower  mine  {Smith  v.  Kenrick,  1849, 
7  C.  B.  515).  So  in  the  case  of  surface  water  produced  by  rainfalls 
(Wilso7i  V.  Waddell,  1876,  2  App.  Cas.  95).  And  if  the  higher  owner 
makes  a  drift  in  his  mine  in  the  ordinary  course  of  working  it ;  and 
water  flows  along  such  drift  and  floods  his  neighbour's  mine ;  he  will 
not  prima  facie  be  liable  {Baird  v.  Williarason,  1863,  15  C.  B.  N.  S. 
376,  390,  391).  Where,  however,  the  outlet  into  the  lower  mine  was 
made  wrongfully  by  the  higher  owner,  he  will  be  liable ;  but  not  if  it 
was  made  by  his  predecessor  in  title.  A  man,  who  uses  his  property 
naturally,  is  generally  free  from  liability  in  respect  of  any  ensuing 
damage.  Where  no  actual  damage  has  ensued,  he  is  also  free  from 
liability,  although  his  user  be  non-natural  (  West  Cumberland,  etc.,  Co.  v. 
Kenyon,  1879,  11  Ch.  D.  782).  Where,  however,  as  the  result  of  a  man's 
non-natural  mode  of  user,  water,  which  had  previously  found  its  way  by 
gravitation  into  his  neighbour's  mine,  finds  its  way  in  greater  quantities, 
a  cause  of  action  arises.  And  a  higher  owner  will  not  be  justified  in 
tapping  the  bed  of  a  river  {Crompton  v.  Lea,  1874,  L.  R.  19  Eq.  115). 
If  a  person,  upon  whose  land  it  would  not  naturally  come,  brings  upon 
his  land  and  collects  and  keeps  there  so  dangerous  an  element  as  water, 
he  does  so  at  his  peril,  and  he  is  primd  facie  answerable  for  all  the 
damage  which  may  result  from  its  escape  {Rylands  v.  Fletcher,  1868, 
L  R.  3  H.  L.  330).  And  a  similar  principle  applies  where  a  higher 
owner  substitutes  a  new  for  the  old  course  of  a  stream  {Fletcher  v.  Smith, 
1877,  2  App.  Cas.  787).  Sometimes,  however,  in  such  cases  a  freedom 
from  liabilitv  is  created  by  statute  {Dunn  v.  Birmingham  Canal  Co., 
1872,  L.  R.  7  Q.  B.  244 ;  8  ibid.  42 ;  In  re  Dudley,  1881,  8  Q.  B.  D.  86). 
But  the  principle  of  Bylands  v.  Fletcher  applies  to  all  cases  of  water- 
works constructed  under  Acts  incorporating  the  Waterworks  Clauses 
Act  (s.  27).  A  right  to  protection  against  the  escape  of  water  by 
gravitation  may  be  acquired  by  grant,  but  probably  not  by  prescription. 
Where  a  man  discharges  water  from  his  mine  upon  the  property  of 
his  neighbour  without  having  the  right  to  do  so,  the  latter  may  usually 
have  an  action  for  damages,  and  he  may  also  in  general  have  an  in- 
junction. He  may  also  treat  the  influx  as  a  nuisance,  and  abate  it 
accordingly. 

Air. — A  man  has  no  right  primd  facie  to  make  an  air-way  through 
his  neighbour's  property  for  the  purpose  of  ventilating  his  own.  And 
apparently,  although  he  makes  no  such  air-way,  a  man  has  no  right 
primd  facie  to  be  an  active  instrument  in  ventilating  his  own  property 
by  means  of  his  neighbour's.  On  the  other  hand,  a  man  is  pHmd  facie 
free  from  liability  if  his  own  property  is  ventilated  by  means  of  his 
neighbour's  through  the  mere  operation  of  natural  causes  {Powell  v. 
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Aiken,  1858,  4  K.  &  J.  343;  70  E.  K.  144;  Bowser  v.  Maclean,  1860, 
2  De  G.,  F.  &  J.  415,  421;  45  E.  E.  682;  Jegon  v.  Vivian,  1871, 
L.  R.  6  Ch.  759).  ^   .  ^  ..    ,      . 

Smoke  and  Fumes.— A  man  has  no  right  to  burn  bricks  on  his  land, 
although  made  of  his  own  clay,  if  a  nuisance  would  be  thereby  created 
(Walter  v.  Selfe,  1851,  4  De  G.  &  Sm.  315,  324;  64  E.  R.  849).  How- 
ever, the  question  whether  a  nuisance  is  created  is  one  of  fact  m 
eacli  particular  case.  Similar  principles  are  applicable  in  the  case  of 
ironworks,  copperworks,  coke-ovens,  cement  works,  and  chalkworks  or 
limeworks. 

Stannary  Courts.— The  Stannary  jurisdiction  is  peculiar  to  the  counties 
of  Cornwall  and  Devon;  and  is  exercised  by  the  County  Courts,  to  which 
it  was  transferred  under  the  Act  59  &  60  Vict.  c.  45.  The  jurisdiction 
is,  80  far  at  least  as  respects  Cornwall,  an  ancient  immemorial  juris- 
diction. The  Courts  possess  both  a  common  law  and  an  equity  side. 
The  general  common-law  jurisdiction  in  Cornwall  is  exercised  in  respect 
of  personal  actions  under  certain  conditions  in  which  one  or  both  of  the 
parties  are  miners.  The  general  common-law  jurisdiction  in  Devon  is 
exercised  in  respect  of  questions  in  which  miners  in  Devon  are  con- 
cerned ;  but  only  in  respect  of  matters  relating  to  mines.  The  general 
equitable  jurisdiction  is  exercised  in  respect  of  metals  and  metallic 
minerals  in  Cornwall  and  Devon.  Proceedings  are  commenced  by 
plaints.  The  Court  may,  under  the  equitable  jurisdiction,  grant  specific 
performance  of  contracts;  make  declarations  of  forfeiture  for  non- 
working;  and,  in  certain  cases,  entertain  proceedings  for  recovery  of 
possession  of  mines.  It  may  also  restrain  the  working  of  any  mine  in 
a  manner  contrary  to  custom  or  covenant.  It  may  also  summarily 
rectify  the  register  of  a  company.  And  the  Court  exercising  the 
winding-up  jurisdiction  has,  for  that  purpose,  all  the  powers  of  the 
High  Court.  The  Court  has  also  a  special  jurisdiction  to  decide 
questions  arising  out  of  the  rights  of  working  given  to  the  Duke  of 
Cornwall  under  the  Act  7  &  8  Vict.  c.  105.  In  personal  actions  it  is 
probable  that  the  jurisdiction  of  the  Stannary  Courts  is  exclusive.  The 
general  equity  jurisdiction  of  the  Stannary  Courts  appears  to  be  also 
exclusive.  The  jurisdiction  summarily  to  rectify  the  register  of  a  com- 
pany may  be  exercised  by  the  High  Court  or  the  Stannary  Court,  at  the 
option  of  the  applicant.  A  petition  to  wind  up  a  company  formed  for 
working  mines  within  the  Stannaries  must  usually  be  presented  to  the 
Stannaries  Court;  but  winding-up  proceedings  are  not  invalid  because 
commenced  in  the  wrong  Court. 

Tin  Bounding. — Tlie  custom  of  tin  bounding  is  peculiar  to  the 
counties  of  Cornwall  and  Devon.  The  right  of  tin  bounding  in  Corn- 
wall may  be  claimed  either  in  respect  of  land  of  a  private  person,  or 
in  respect  of  land  within  the  seventeen  assessional  manors. '  The  right 
of  bounding  de  novo  in  private  lands  is  obtained  in  the  following  manner. 
Any  working  tinner  may  give  notice  to  the  lord  of  the  soil  of  his  desire 
to  work  any  tin  mine  in  a  piece  of  waste  land.  The  lord  may  then 
liimself  work ;  and,  if  he  does  not  do  so,  the  tinner  may  at  the  next 
Stannary  Court  proclaim  the  bounds  which  he  desires  to  work.  Further 
proceedings  are  then  taken  in  the  Stannary  Court,  and  possession 
may  ultimately  be  delivered  to  the  tinner.  Land  anciently  bounded 
may,  if  vacant,  be  entered  upon  by  any  tinner,  and  bounded  by  him, 
certain  proceedings  being  then  taken  in  the  Stannary  Court.  The 
eotate  of  a  bounder  is  in  Cornwall  in  the  nature  of  a  chattel  real.     The 
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bounder  is  usually  obliged  to  render  the  lord  a  portion  of  the  produce, 
called  the  dish  or  toll  tin.  The  bounder  must,  in  order  to  preserve  his 
rights,  annually  renew  the  bounds.  Tin  bounds  may  be  the  subject  of 
assignment,  settlement,  or  demise.  Bounders  are  entitled  by  custom 
to  the  free  use  of  the  water  over  the  district  within  their  bounds, 
and  to  the  right  of  diverting  that  water  into  other  streams.  Indeed, 
"  streaming  for  tin  "  is  almost  always  a  necessary  part  of  their  opera- 
tions. Bounders  are  also  entitled  by  custom  to  wash  their  minerals 
in  the  water  within  their  bounds ;  and,  subject  to  certain  restrictions, 
to  send  down  the  stream  sand  and  other  stuff'  dislodged  in  the  process 
of  the  workings.  The  validity  of  the  custom  of  tin  bounding  in  Corn- 
wall has  been  judicially  doubted,  but  probably  on  insufhcient  grounds. 
In  Devonshire  any  tinner  may  dig  tin,  wherever  it  may  be  found,  with 
certain  exceptions.  The  estate  of  a  bounder  is  in  Devonshire  an  estate 
in  fee  simple.  The  tenth  part  of  the  profit  of  tin  worked  in  any  meadow, 
pasture,  or  tillage  belongs  to  the  lord  and  the  tenant  in  occupation  in 
equal  shares.  Tin  bounds  in  Devonshire  must  be  renewed  annually. 
They  may  be  the  subject  of  conveyance  or  devise.  Bounders  are 
entitled  by  custom  to  carry  water  to  and  from  their  works.  So  far 
as  the  custom  of  tin  bounding  in  Devonshire  is  to  take  the  soil  of 
another  person  without  compensating  him,  it  is  invalid. 

The  Cost  Booh  System  and  Cornish  and  Devonshire  Cornpanies. — Cost 
book  companies  exist  chiefly  in  Cornwall  and  Devon ;  but  have  existed 
also  in  other  parts  of  England,  in  Wales,  in  Ireland,  and  even  in  the 
colonies.  Eor  the  purpose  of  forming  a  cost  book  company,  a  licence 
to  search  for  minerals  is  usually  obtained  in  the  first  instance.  A 
meeting  of  the  adventurers  is  then  held,  who  decide  on  the  constitution 
of  the  concern.  The  majority  of  cost  book  companies  at  the  present  day 
are  worked  according  to  expressly  defined  rules.  A  Stannary  company, 
not  being  a  cost  book  company,  may  be  registered  under  the  Companies 
Act,  1862 ;  and  a  cost  book  company  (whether  within  or  without  the 
Stannary  limits)  is  equally  capable  of  registration.  Registration  is, 
however,  purely  optional  in  the  case  of  Stannary  companies.  Every 
limited  Stannary  company  is  bound  to  keep  a  register  of  mortgages; 
and  a  copy  of  all  mining  grants  must  be  filed.  A  register  of  members 
is  also  required  to  be  kept  by  every  registered  Stannary  company ;  and 
every  unregistered  Stannary  company  is  bound  to  file  a  true  copy  of  its 
written  rules,  if  any.  In  the  intervals  between  meetings  the  purser  acts 
generally  for  the  adventurers,  and  keeps  the  accounts;  and  the  purser 
of  every  Stannary  cost  book  mine  is  bound  to  enter  in  the  cost  book 
once  at  least  in  every  sixteen  weeks  accounts  showing  the  actual 
financial  condition  of  the  company.  The  purser  of  a  Stannary  cost 
book  mine  is  bound  to  convene  a  meeting  once  at  least  in  every  sixteen 
weeks;  and,  independently  of  statute,  the  purser  of  a  cost  book  com- 
pany (whether  within  or  without  the  Stannaries)  convenes  meetings 
every  two  or  three  months.  After  accounts  have  been  laid  before  a 
meeting  of  a  Stannary  cost  book  company,  they  must  be  printed.  Any 
member  of  a  cost  book  company  may  obtain  an  account  against  the 
others,  and  without  seeking  a  dissolution.  In  the  case  of  unregistered 
Stannary  companies,  a  statutory  action  to  recover  calls  may  be  brought 
in  the  name  of  the  purser.  Independently  of  statute,  a  cost  book  com- 
pany, whether  within  or  without  the  Stannaries,  is  usually  obliged  to 
induce  a  creditor  to  sue  a  defaulter  in  respect  of  calls.  A  cost  book 
company  has  a  lien  on  the  shares  of  a  defaulter  in  respect  of  calls,  and 
VOL.  IX.  17 
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may  enforce  such  lien  by  sale.  An  unregistered  Stannary  company  has 
also  a  statutory  power  to  forfeit  shares  for  non-payment  of  calls.  "  The 
wages  "  of  minei-s,  not  exceeding  three  months'  wages,  are  a  first  charge 
on  the  assets  of  a  Stannary  company ;  and  there  are  various  statutory 
provisions  for  enforcing  payment  of  wages,  and  for  ensuring  that  the 
proper  amounts  are  paid  (Stan.  Act,  1887).  The  purser  has  authority 
primd  facie  to  bind  the  members  by  dealings  on  credit ;  and  usually, 
therefore,  a  supplying  creditor  of  an  unregistered  company  may  bring 
an  action  against  an  individual  member  to  enforce  the  obligation.  The 
purser  cannot,  however,  primd  facie  bind  the  members  by  borrowing 
money ;  and  d  fortiori  lie  cannot  primd  facie  bind  them  by  means  of 
negotiable  instruments.  A  member  of  a  cost  book  company  may  transfer 
his  share  without  the  consent  of  the  other  members,  and  such  transfer 
does  not  operate  to  dissolve  the  company.  In  the  great  majority  of  cases 
a  contract  to  transfer  may  be  entered  into  by  parol,  although  a  memo- 
randum is  usually  made ;  and  so  in  the  case  of  an  actual  transfer.  A 
member  of  a  cost  book  company  may  also  relinquish  his  shares  to  the 
company,  and  insist  upon  the  company  accepting  them ;  and  an  account 
is  then  taken  and  the  balance  paid.  The  bankruptcy  of  a  member  of  a 
cost  book  company  will  not  operate  to  dissolve  a  company ;  and  so  in  the 
case  of  death.  When  a  member  dies,  his  interest  devolves  as  personal 
estate;  and  he  may  bequeath  his  interest  to  a  charity.  There  are 
statutory  provisions  enabling  a  Stannary  company  to  sell  its  property, 
or  to  amalgamate  with  another  company.  Stannary  companies  may  be 
wound  up  in  the  Stannary  Courts  or  in  the  High  Court ;  and  there  are 
statutory  provisions  for  dealing  in  a  winding-up  with  wages  of  miners, 
mine-club  funds,  disputed  debts  or  claims,  and  interpleader.  In  the 
ordinary  Courts  the  existence  and  nature  of  the  cost  book  custom  must 
be  proved. 

Gloucestershire  Rights  and  Customs. — The  Hundred  of  St.  Briavels 
in  the  county  of  Gloucester  includes  the  Forest  of  Dean  and  several  of 
the  surrounding  parishes.  Almost  all  the  mines  and  quarries  of  every 
description  throughout  the  Hundred  belong  to  the  Crown.  The  interests 
of  the  Crown  are  represented  by  the  "  Gaveller  "  of  the  Forest,  or  his 
deputy.  The  mines  of  coal  and  iron  and  the  quarries  of  stone 
throughout  the  Hundred,  so  far  as  they  belong  to  the  Crown,  are 
subject  to  the  rights  of  the  "  free  miners  "  to  have  "  gales  "  and  leases 
granted  to  them.  By  "  free  miners  "  is  meant  all  male  persons  born 
and  abiding  within  the  Hundred  of  the  age  of  twenty-one  years  and 
upwards,  who  shall  have  worked  a  year  and  a  day  in  a  coal  or  iron 
mine  within  the  Hundred.  There  are  also  free  miners  so  far  as  relates 
to  "  gales  "  and  leases  of  stone  quarries.  Provisions  exist  for  the  regis- 
tration of  free  miners ;  and  for  applications  for  and  grants  of  gales.  A 
galee  possesses  an  interest  of  the  nature  of  an  estate  in  fee  simple. 
**  Galeage "  or  dead  rents,  and  also  royalties,  are  usually  payable  to 
the  Crown  in  respect  of  gales.  The  galee  is  obliged  to  keep  accounts 
of  his  workings,  and  may  be  required  to  make  plans.  Payment  may 
be  enforced  by  distress,  or  by  an  action  for  the  rent.  Provisions  exist 
for  granting  leases  connected  with  gale  workings ;  and  for  granting 
leases  of  quarries,  clay,  and  sand ;  and  for  granting  licences.  Rules  also 
exist  as  to  workings  and  discontinuance  of  workings,  and  an  action  lies 
to  enforce  the  rules.  There  may  be  a  transfer  or  devolution  of  "  gales  " 
or  quarry  leases.  There  may  be  a  forfeiture  for  non-payment  of  rents, 
and  forfeited  gales  may  be  regaled.     Gales  may  also  be  surrendered. 
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Provisions  also  exist  regulating  the  mutual  rights  of  private  owners  of 
inclosed  land  and  free  miners ;  both  as  to  participation  in  rents,  workings, 
and  surface  damage.  And  provisions  exist  regulating  the  mutual  rights 
of  free  miners.  Free  miners  are  entitled  to  gales  in  the  order  of  their 
applications.  No  free  miner  is  entitled  to  more  than  three  gales.  No 
gale  can  be  granted  until  the  application  has  been  published;  nor  can 
a  gale  be  granted  which  might  interfere  with  existing  gales.  The 
gaveller  may  settle  questions  as  to  boundaries  and  barriers.  There  is 
a  duty  not  to  impede  other  workings  ;  to  leave  barriers ;  and  to  prevent 
the  escape  of  water.  And  an  action  lies  to  enforce  compliance  with  rules. 
Derhyshire  Courts,  Rights,  and  Customs. — The  right  of  property  in 
the  mines  of  lead  ore  in  the  King's  Field  within  the  Hundred  of  High 
Peak,  and  in  the  King's  Field  within  the  Soke  and  Wapentake  of 
Wirksworth,  in  the  county  of  Derby,  is  vested  in  the  Crown,  as  part 
of  the  possessions  of  the  Duchy  of  Lancaster.  The  right  of  property 
in  the  mines  of  lead  ore  in  the  manors  of  Ashford,  Hartington,  Peak 
Forest,  Tideswell,  Crich,  Stoney  Middleton  and  Eyam,  Youlgreave,  and 
Litton,  in  the  same  county,  is  in  the  hands  of  various  private  persons. 
These  various  rights  are  subject  to  an  ancient  customary  right  in  all 
the  subjects  of  the  realm  to  work  the  mines  of  lead  ore  on  payment 
of  certain  duties.  All  such  rights  and  customs  are  now  regulated  by 
statute;  and  questions  relating  thereto  are  decided  in  the  Great  and 
Small  Barmote  Courts.  The  jurisdictions  of  the  Barmote  Courts  are 
exercised  by  the  Stewards  or  their  deputies,  with  the  assistance  of 
the  Barmasters  and  Deputy  Barmasters.  There  are  prescribed  times 
and  places  for  holding  the  Courts  ;  and  there  are  prescribed  duties  for 
the  Stewards,  Barmasters,  Deputy  Barmasters,  and  Grand  Jurors. 
Actions  in  the  Small  Barmote  Courts  are  commenced  by  plaint ;  there 
are  actions  of  title,  trespass,  and  debt ;  and  appeals  lie  to  the  King's 
Bench  Division.  Every  subject  of  the  realm  is  entitled  prima  facie 
to  search  for  mines  of  lead  ore  in  all  lands  within  the  jurisdiction  of  the 
Court,  with  certain  exceptions  and  under  certain  restrictions ;  and,  if 
he  finds  a  new  vein,  he  is  entitled  to  two  "  meers  "  in  length  of  the 
vein;  the  Crown  being  entitled  to  the  third  meer.  The  interests  of 
the  miners  are  apparently  freehold.  The  miner  must  pay  a  "  freeing 
dish,"  and  also  "  lot  and  cope,"  as  mineral  duties.  The  interest  of  a 
miner  is  the  subject  of  transfer  and  devolution.  It  may  be  forfeited 
for  non-payment  of  duties,  or  for  trespass,  or  for  non-working.  A 
miner  is  entitled,  subject  to  official  supervision,  to  use  the  surface, 
and  to  erect  buildings  thereon,  and  to  exercise  rights  of  way  and 
water.  He  is  also  entitled  to  remove  his  buildings.  He  is  bound  to 
fence;  and,  if  he  ceases  to  work,  he  is  bound  to  level  the  land  and 
remove  his  buildings.  As  between  the  miners  and  other  miners,  the 
right  to  mine  is  acquired  by  priority  of  finding ;  and  the  jury  on  a  trial 
decide  the  fact  of  priority.  If  a  miner  commits  a  trespass  in  the  mine 
of  another  person,  the  latter  may  have  an  action  in  the  Small  Barmote 
Court.  Tithe  ore  is  due  by  custom  in  Worselworth,  Hartington,  Eyam, 
and  Stoney  Middleton ;  but  not  in  Matlock  or  Bradbourne.  A  creditor 
in  respect  of  a  mine  may  recover  the  amount  by  action  in  the  Small 
Barmote  Court.  If  a  person  "  un waters  "  a  mine,  he  may  oblige  the 
•owner  to  deliver  him  a  portion  of  the  ore  by  way  of  compensation  for 
the  service. 

Isle  of  Man. — The  right  of  property  in  the  mines  and  quarries  and 
in  the  minerals  (except  clay  and  sand)  in  the  customary  estates  of 
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inheritance  in  the  island  is  vested  in  the  Crown.  But  the  owners  of 
such  customary  estates  are  entitled  to  the  clay  and  sand.  The  Crown 
has  a  customary  right  to  go  upon  the  customary  estates,  and  pierce  the 
surface  for  mining  purposes,  subject  to  a  customary  liability  to  make 
compensation  for  damage  done. 

Ihirham  and  Yorkshire. — Tithe  is  due  by  custom  of  lead  ore  in  the 
"  Grass  Groves  "  in  Teasdale  Forest,  in  the  county  of  Durham.  Tithe  is 
or  was  also  due  by  custom  of  lead  ore  in  Stanhope  and  Wolsingham, 
in  the  same  county.  Tithe  is  also  due  by  custom  of  lead  ore  in 
Arkilgarthdale,  in  Yorkshire. 

Wrongful  Possession. — Possession  may  be  recovered  in  respect  of 
mines,  whether  open  or  new ;  and  whether  as  part  of  the  land  generally, 
or  as  a  distinct  subject-matter.  But  a  title  to  mines,  as  part  of  the 
land  generally,  may  be  acquired  under  the  Limitation  Acts.  And  a. 
title  to  mines,  whether  open  or  new,  as  a  distinct  subject-matter,  may 
also  be  so  acquired  ;  whether  the  person  claiming  them  has  or  has  not 
the  exclusive  right  to  the  surface.  Mere  non-user  by  a  mine  owner,  no- 
matter  for  how  long  a  time,  will  not  give  the  surface  owner  a  title  to 
mines  by  prescription ;  nor  will  mere  non-user  of  a  customary  right 
to  get  stone  extinguish  the  right  where  the  quarry  has  not  been 
inclosed  or  fenced.  A  claim  to  a  substratum  of  coal  cannot  be  had 
under  the  Prescription  Act.  There  is  a  special  Limitation  Act  as. 
regards  Duchy  of  Cornwall  minerals. 

Wrongful  Abstraction. — It  is  not  always  necessary  that  there  should 
be  an  actual  entry  (Trinidad  Asphalt  Co.  v.  Ambard,  [1899]  A.  C.  594). 
The  actual  wrong-doer  is  not  of  necessity  alone  liable.  An  employer  or 
a  partner  may  be  liable.  A  mortgagee  is  not,  however,  in  general  liable 
for  the  acts  of  his  mortgagor.  If  the  injured  party  has  a  right  of  pro- 
perty in  the  abstracted  minerals,  he  may  maintain  trespass  ;  or,  generally, 
trover ;  or  he  may  have  an  account ;  or,  if  the  minerals  have  been  sold, 
an  action  for  money  had  and  received.  If  his  right  is  one  of  possession, 
he  may  in  general  maintain  trespass ;  or  he  may  have  an  account.  As 
to  the  measure  of  damages  the  law  is  in  a  curious  position.  When  the 
plaintiff  sues  in  trover,  he  may  be  entitled  to  the  value  of  the  minerals 
without  allowing  for  the  expense  of  severing  or  of  carriage.  But  where 
he  sues  in  trespass,  he  may  be  obliged  to  allow  for  the  expense  of 
carriage.  Where  he  sues  for  an  account,  the  right  of  the  defendant 
to  an  allowance  depends  upon  whether  he  has  acted  hond  fide  or  not.. 
The  wrong-doer  is  liable  for  consequential  as  well  as  direct  damage, 
whether  in  respect  of  subsidence  or  otherwise.  When  the  mines  are  in 
settlement,  the  damages  recovered  will  be  dealt  with  as  income  or  corpus 
according  as  the  limited  owner  is  or  is  not  entitled  to  work.  The 
injured  party  may  also  in  general  have  an  injunction.  A  litigant  may 
usually  on  terms  obtain  an  order  to  inspect.  The  remedy  may'  be  lost 
by  neglecting  to  take  proceedings  for  six  years;  and  similarly  an 
account  cannot  be  carried  further  back  than  six  years.  The  Statute  of 
Limitations  does  not,  however,  apply  if  there  has  been  concealed  fraud 
(lie  Astley,  etc.,  Co.  and  Tyldesley,  etc.,  Co.,  1899,  68  L.  J.  Q.  B.  252)  ;  and 
has  been  held  by  the  Privy  Council  not  to  apply  even  where  the  fraud 
was  not  actively  concealed  {Bnlli  Coal  Co.  v.  Osbo^me,  [1899]  A.  C.  351). 
If  there  has  been  consequential  injury  from  subsidence,  the  statute 
appears  to  run,  not  from  the  date  of  the  injury,  but  from  the  date  of  the 
trespass.  Tlie  death  of  the  wrong-doer  is  no  bar  to  an  action  for  an 
account,  or  for  money  had  and  received. 
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Criminal  Bemedies. — There  are  also  criminal  remedies  for  the  wrong- 
ful abstraction  of  minerals.  And  there  are  criminal  remedies  for 
maliciously  drowning  or  setting  fire  to  mines ;  for  maliciously  injuring 
air- ways,  water-ways,  shafts,  etc.;  and  for  maliciously  injuring 
machinery. 

Taxes,  Duties,  Rates,  and  Tithes. — Mines  and  quarries  are  subject  to 
land  tax.  They  are  also  subject  to  income  tax.  Provisions  exist  for 
ascertaining  the  chargeable  value  of  mines  and  quarries  assessable  to 
income  tax,  the  person  liable,  and  the  place  of  liability.  Mines,  like 
other  property  passing  on  death,  are  subject  to  estate  duty.  Mines  and 
quarries  of  every  description,  and  subsidiary  property  used  in  connec- 
tion therewith,  are  liable  to  poor  rates,  and  local  rates  leviable  upon 
property  rateable  to  the  relief  of  the  poor.  The  rateability  depends  on 
working,  not  on  profitableness.  Mines  or  quarries  other  than  tin  mines, 
lead  mines,  or  copper  mines  are  rateable  on  a  different  principle  to  that 
applicable  to  tin  mines,  lead  mines,  and  copper  mines.  The  actual  profits 
which  the  occupier  makes  are  not  material  for  the  purpose  of  assess- 
ment, but  the  convenience  and  situation  of  the  property  are  material. 
The  person  liable  is  the  occupier.  A  mere  licensee  is  not  liable.  Nor 
is  the  mere  grantee  of  an  easement.  The  members  of  a  cost  book  com- 
pany, or  the  purser,  may  be  liable.  A  galee  is  probably  liable.  The 
lessor  of  a  mine  other  than  a  coal  mine,  who  receives  rent  wholly  in 
kind,  is,  however,  liable,  and  the  lessee  is  exempt.  Where  a  mine  lies 
in  several  parishes  it  is  rateable  proportionately  in  each.  Mineral  tithes 
are  not  payable  of  common  right,  but  may  be  due  by  custom. 

Coal  Mines  Regidation  Acts. — The  Coal  Mines  Eegulation  Act,  1887, 
applies  to  mines  of  coal,  mines  of  stratified  ironstone,  mines  of  shale, 
and  mines  of  fireclay.  The  Act  prohibits  the  employment  below  ground 
of  boys  under  twelve,  and  of  girls  and  women.  It  regulates  the  em- 
ployment of  boys  below  ground,  and  of  boys,  girls,  and  women  above 
ground.  It  requires  a  register  to  be  kept  of  boys,  girls,  and  women 
employed.  It  requires  school  fees  to  be  paid  out  of  wages.  It  pro- 
hibits the  payment  of  wages  at  public-houses.  It  regulates  the  pay- 
ment of  wages  by  weight.  It  empowers  the  persons  employed  to 
appoint  and  remove  a  check-weigher ;  and  it  provides  for  his  remunera- 
tion. It  prohibits  single  shafts,  with  certain  specified  exceptions.  It 
provides  for  the  division  of  a  mine  into  separate  parts,  where  the  parts 
are  worked  separately.  It  provides  for  the  appointment  of  certificated 
managers,  and  for  daily  supervision  by  managers  or  under-managers. 
It  provides  for  the  constitution  of  boards  for  appointing  examiners  for 
granting  certificates  of  competency  to  managers  and  under-managers. 
It  regulates  the  proceedings  and  powers  of  such  boards.  It  enables 
rules  to  be  made  as  to  examinations.  It  provides  for  the  grant  of 
certificates  to  successful  applicants.  It  enables  inquiry  to  be  made  into 
the  competency  of  managers,  and  provides  for  the  costs  of  the  inquiry. 
It  provides  for  the  making  of  annual  returns  by  the  owners,  agents,  or 
managers  of  mines;  for  the  keeping  of  plans  of  mines;  for  the  giving 
notice  of  accidents ;  for  the  giving  notice  of  the  opening  and  abandon- 
ment of  mines ;  for  the  fencing  of  abandoned  mines ;  and  for  the 
sending  of  plans  of  abandoned  mines  to  the  Secretary  of  State.  It  also 
provides  for  the  appointment  of  inspectors  of  mines,  and  regulates  their 
powers.  It  provides  for  the  giving  of  notice,  by  the  inspectors,  of 
causes  of  danger  not  expressly  provided  against ;  for  annual  and  special 
reports   by   inspectors;    for   formal    investigation   of    accidents   when 
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directed  by  the  Secretary  of  State ;  and  for  the  publication  of  reports. 
It  also  provides  for  arbitrations  under  the  Act,  and  for  coroners'  inquests 
on  deaths  from  accidents.  General  rules  are  required  to  be  observed 
as  to  ventilation  ;  inspection  of  machinery  ;  fencing  of  entrances  ;  with- 
drawal of  workmen  in  case  of  danger ;  use,  construction,  and  examina- 
tion of  safety  lamps ;  lamp  stations ;  use  of  explosives  below  ground ; 
possible  accumulations  of  water ;  signalling  and  man-holes ;  dimensions 
of  travelling  roads;  fencing  of  old  shafts  and  entrances  to  shafts; 
securing  of  shafts,  and  of  roofs  and  sides;  timbering;  option  of  using 
shafts ;  attendance  of  engineman ;  means  of  signalling  ;  covers  for  cages ; 
cliains ;  appliances  to  prevent  ropes  from  slipping ;  breaks  and  indicators ; 
fencing  of  machinery;  safety-valves  for  boilers ;  barometers;  stretchers; 
wilful  damage ;  keeping  of  books ;  and  periodical  inspection.  Provisions 
also  exist  for  the  establishment  of  special  rules  applicable  to  the  special 
condition  of  any  particular  mine,  and  for  the  publication  of  an  abstract 
of  the  Act,  and  a  copy  of  the  special  rules.  Offences  against  the  Act 
are  punishable  by  penalty  or  fine ;  or  by  imprisonment  in  the  case  of 
wilful  neglect,  endangering  life  or  limb ;  and  there  may  be  summary 
proceedings  for  offences.  The  Coal  Mines  (Check- Weigher)  Act,  1894, 
imposes  a  penalty  for  interfering  with  the  office  of  a  check-weigher. 
The  Coal  Mines  Regulation  Act,  1896,  amends  the  provisions  as  to 
special  rules  in  the  Act  of  1887.  It  also  provides  for  the  representation 
of  workmen  on  arbitrations ;  for  the  contents  of  plans  of  mines  in  work- 
ing ;  for  plans  of  abandoned  mines ;  for  the  amendment  of  general  rules 
as  to  lamps,  inspection,  and  "  tamping ; "  and  for  explosives.  Several 
Explosives  in  Coal  Mines  Orders,  made  under  this  Act,  are  now  in 
force.  The  Coal  Mines  Regulation  Act,  1887,  Amendment  Act,  1903, 
amends  the  Act  of  1887  with  respect  to  the  qualifications  necessary  for 
receiving  a  certificate  of  competency.  The  Coal  Mines  (Weighing  of 
Minerals)  Act,  1905,  amends  the  provisions  of  the  Act  of  1887  as  to  the 
appointment  and  remuneration  of  check-weighers,  and  the  facilities 
to  be  aflorded  them. 

Metalliferous  Mines  Regulation  Act. — The  Metalliferous  Mines  Regu- 
lation Act,  1872,  applies  to  every  mine  of  whatever  description  other 
than  a  mine  to  which  the  Coal  Mines  Regulation  Act,  1887,  applies. 
The  Act  prohibits  the  employment  below  ground  of  boys  under  twelve, 
and  of  girls  and  women.  It  regulates  the  employment  of  male  young 
persons.  It  requires  a  register  to  be  kept  of  boys  and  male  young 
persons  employed.  It  regulates  the  employment  of  young  persons 
under  eighteen  in  connection  with  engines.  It  prohibits  the  payment 
of  wages  at  public-houses.  It  requires  notice  of  accidents  to  be  sent  to 
an  inspector.  It  requires  notice  of  opening  and  abandonment  of  mines 
to  be  given  to  an  inspector.  It  provides  for  the  fencing  of  abandoned 
mines.  It  re(iuires  plans  of  abandoned  mines  to  be  sent  to  the'Secretary 
of  State.  It  provides  for  the  appointment  of  inspectors,  and  it  regu- 
lates their  powers.  It  provides  for  the  giving  notice  of  causes  of  danger 
not  provided  for  by  the  rules.  It  requires  plans  to  be  kept,  and  reports 
to  be  made.  It  provides  for  arbitrations  under  the  Act,  and  for 
coroners'  inquests  on  deaths  from  accidents.  General  rules  are  required 
to  be  observed  as  to  ventilation ;  gunpowder  and  blasting ;  man-holes ; 
spaces  in  horse  roads;  keeping  spaces  clear;  fencing  of  old  shafts,  and 
or  entrances  to  shafts ;  securing  of  shafts ;  division  of  shafts ;  signalling ; 
covers  for  cages;  chains;  appliances  to  prevent  ropes  from  slipping; 
breaks  and  indicators;  inclination  of  ladders;  dressing-rooms;  fencing 
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of  machinery ;  gauges  to  boilers  and  safety-valves  ;  and  wilful  damage. 
Provisions  also  exist  for  the  establishment  of  special  rules  applicable  to 
the  special  condition  of  any  particular  mine,  and  for  the  publication 
of  an  abstract  of  the  Act,  and  a  copy  of  the  special  rules,  Ofiences 
against  the  Act  are  punishable  by  penalty,  or  by  imprisonment  for 
wilful  neglect  endangering  life  or  limb;  and  there  may  be  summary 
proceedings  for  offences.  The  Metalliferous  Mines  Eegulation  Act, 
1875,  provides  for  yearly  returns  being  made  to  the  district  inspector  by 
the  owners  and  agents  of  mines.  The  Slate  Mines  (Gunpowder)  Act, 
1882,  empowers  the  Secretary  of  State  to  exempt  slate  mines  from  the 
provisions  of  the  Act  of  1872,  with  respect  to  the  use  of  explosives. 
The  Metalliferous  Mines  (Isle  of  Man)  Act,  1891,  provides  for  the 
application  of  the  Act  of  1872  to  the  Isle  of  Man. 

Quarries  Fencing  and  Eegulation  Acts. — The  Quarry  (Fencing)  Act, 
1887,  provides  for  the  fencing  of  quarries.  The  Quarries  Act,  1894, 
applies  to  every  place  (not  being  a  mine)  in  which  persons  work  in 
getting  mineral,  and  any  part  of  which  is  more  than  twenty  feet  deep. 
It  applies  to  quarries  some  of  the  provisions  of  the  Metalliferous  Mines 
Regulation  Acts;  and  it  modifies  the  application  of  the  Factory  and 
Workshop  Act  to  quarries. 

JVotice  of  Accidents  Act,  1906. — This  Act  amends  the  Coal  Mines 
Regulation  Acts,  1887  to  1906,  and  the  Metalliferous  Mines  Regulation 
Acts,  1872  and  1875,  with  regard  to  the  giving  notice  of  accidents  in 
mines  and  quarries;  and  empowers  the  Secretary  of  State  to  extend 
these  provisions  to  dangerous  occurrences. 

Factory  and  Workshop  Act,  1901. — A  workshop  under  this  Act 
includes  quarries  and  "pit  banks." 

Truck  Acts. — The  Truck  Acts  apply  to  persons  employed  in  the 
working  of  mines  and  quarries.  They  compel  the  payment  of  wages  in 
coin,  and  provide  for  the  deductions  which  may  be  made  from  wages. 

Employers  and  Workmen  Act,  1875. — This  Act  applies  to  miners. 

Employers  Liability  Act,  1880. — This  Act  also  applies  to  miners. 

Workmen's  Compensation  Act,  1907. — A  miner  is,  of  course,  a 
workman  under  this  Act. 

[Authorities. — General — Bainbridge,  5th  ed.,  1900;  MacSwinney, 
3rd  ed.,  1907 ;  Hunt's  Boundaries  and  Fences,  5th  ed.,  1904 ;  Walmesley's 
Mining  Laws  of  the  World,  1894.  Collieries — C.  Chisholm ;  M.  Peace, 
1888 ;  Fowler,  5th  ed.,  1907.  Cornwall  and  Devon — Pearce's  Laws  and 
Customs  of  the  Stannaries,  17 2^.  Derbyshire — See  Bibliography  to  Barmote 
Court.     Gloucestershire — Wood's  Laws  of  Dean  Forest,  1878.] 

IVIinister. — It  is  an  indictable  misdemeanor  to  obstruct  or 
prevent,  or  to  endeavour  to  obstruct  or  prevent,  by  threats  or  force, 
any  clergyman  or  other  minister  in  or  from  celebrating  divine  service 
or  otherwise  officiating  in  any  church,  chapel,  meeting-house,  or  other 
place  of  worship,  or  at  the  burial  of  the  dead,  or  to  offer  any  violence 
to  him  while  so  engaged,  or  whilst  going  to  or  returning  from  any  such 
duty.  A  person  convicted  of  such  an  offence  is  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour 
(24  &  25  Vict.  c.  100,  s.  36).  See  Brawling;  Clergy.  See  also 
Baptism;  Marriage;  Nonconformist;  Ministere  Public. 

IVlinistere  Public. — A  term  met  with  in  cases  involving 
French  law  to  describe  the  office  of  the  Procureur  (q.v.).  See  also 
Parquet. 
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IVIinisterial  Acts. — The  acts  of  justices  are  either  judicial 
(see  Judicial  Acts)  or  ministerial.  Where,  in  dealing  with  a  matter 
before  them,  justices  are  not  entitled  to  withhold  their  assent,  if  they 
think  fit,  or  to  exercise  a  judicial  discretion,  they  are  performing  a 
ministerial  act.  The  test  as  to  whether  a  particular  act  is  judicial 
or  ministerial  is,  as  suggested  by  Wightman,  J.,  in  the  course  of  the 
argument  in  Staverton  Overseers  v.  Ashbitrton  Overseers,  1855,  4  El.  &  Bl. 
526,  whether  a  maiulamus  will  lie  to  compel  its  performance.  If  the 
act  which  the  justices  are  called  upon  to  perform  is  ministerial,  and 
they  refuse  to  perform  it,  its  performance  may  be  compelled  by  man- 
damus. The  following  are  examples  of  ministerial  acts : — Backing 
warrants,  allowance  of  a  poor-rate  which  ex  facie  is  good,  the  granting 
of  a  certificate  of  dismissal  of  a  complaint  for  an  assault  under  24  & 
25  Vict.  c.  100,  s.  44,  and  taking  a  statutory  declaration.  See  Paley, 
Summary  Convictions,  8th  ed.,  19,  21n. ;  Douglas,  Summary  Jurisdiction 
Procedure,  32,  80,  292  (9th  ed.).  It  is  often  but  erroneously  said  that 
the  grant  of  distress  warrants  for  poor-rates  is  ministerial ;  and  on 
proceedings  for  such  warrants,  a  case  may  be  stated,  see  Cheney  v. 
Tallmvin,  1904,  68  J.  P.  528. 

A  magistrate  may,  it  seems,  perform  a  ministerial  act  out  of  his 
county.  Stone,  Justices  Manual,  40th  ed. ;  Paley,  Summary  Convictions, 
8th  ed.  p.  19.    See  Justices  of  the  Peace. 

IVIinisterS  Resident  are  an  intermediate  class  in  diplomacy 
between  envoys  extraordinary  and  ministers  plenipotentiary  and  charge 
d'affaires.  The  British  representatives  at  the  Courts  of  several  of  the 
States  forming  the  present  German  Empire  {e.g.  Bavaria  and  Saxony) 
are  called  Ministers  Eesident.     See  Diplomatic  Agents. 

lYIinistry. — The  term  Ministry  is  wider  than  Cabinet,  and 
includes  all  the  holders  of  political  office  who  come  in  and  go  out  with 
the  Prime  Minister  (see  Cabinet).  In  this  respect  ministers  may  be 
contrasted  with  the  members  of  the  Permanent  Civil  Service,  whose 
tenure  is  independent  of  party  changes.  Every  department  of  State 
has  a  minister  at  its  head  to  direct  its  working  and  represent  it  in 
Parliament.  Most  departments  have  more  than  one  parliamentary 
minister,  and  it  is  usual  so  to  arrange  offices  that  if  possible  every 
department  shall  be  represented  in  both  Houses  of  Parliament.  Where 
departments  are  not  so  staffed,  some  unattached  junior  member  of  the 
ministry  represents  the  department  in  the  House  other  than  that  in 
which  the  minister  sits.  For  example,  in  the  present  (1908)  Ministry  the 
President  of  the  Board  of  Agriculture,  the  only  parliamentary  representa- 
tive of  his  department,  sits  in  the  House  of  Lords ;  his  department  is 
represented  in  the  Commons  by  the  Vice-Chamberlain  of  the  Household. 
Most  of  the  Ministers  are  appointed  by  the  Crown  on  the  nomination  of  the 
Prime  Minister,  who  selects  them  from  the  members  of  his  party  in  both 
Houses  of  Parliament.  If  they  are  members  of  the  House  of  Commons 
at  the  time,  they  vacate  their  seats  by  accepting  a  place  of  profit  under 
the  Crown,  but  may  be  re-elected  if  their  offices  are  old  offices,  i.e.  created 
before  1705,  or  to  be  deemed  so  by  statute.  Some  of  the  lesser  ministers, 
Bucli  as  the  Under-Secretaries  of  State,  and  the  Parliamentary  Secretaries 
to  the  various  Boards,  do  not  technically  hold  office  under  the  Crown, 
niul  80  do  not  vacate  their  seats  in  the  House  of  Connnons  on  appoint- 
ment    Not  more  than  four  Secretaries  of  State,  and  not  more  than  four 
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Under-Secretaries  of  State  may  sit  in  the  House  of  Commons  at  any  one 
time  (21  &  22  Vict.  c.  106,  s.  4,  and  27  &  28  Vict.  c.  34).  The  Chief- 
Secretary  to  the  Lord-Lieutenant  of  Ireland  is  treated  as  holding  office 
under  the  Crown.  It  sometimes  happens  that  Irish  and  Scotch  law- 
officers  do  not  possess  seats  in  the  House  of  Commons,  but  usually  an 
endeavour  is  made  to  get  the  legal  work  of  both  countries  represented. 
The  Prime  Minister  decides  on  the  number  of  ministers  to  be  admitted 
to  the  Cabinet  {q.v.).  The  chief  officers  of  the  royal  household,  the  Lord 
Steward,  Lord  Chamberlain,  Master  of  the  Horse,  Lords  in  Waiting, 
etc.,  are  reckoned  as  part  of  the  Ministry ;  and  some  of  them  as  a  general 
rule  represent  Government  departments  in  the  House  of  Lords,  when 
the  parliamentary  chiefs  of  these  departments  sit  in  the  House  of 
Commons.  When  a  Government  Bill  is  in  special  or  Grand  Committee, 
either  a  senior  or  junior  member  of  the  Ministry  always  attends  to  take 
charge,  and  in  the  case  of  non-Government  Bills  some  member  of  the 
Ministry  is  always  supposed  to  attend  on  behalf  of  any  Government 
department  whose  duties  are  affected  by  the  Bill.  The  public  utter- 
ances of  junior  members  of  the  Ministry,  unless  openly  professing  to  be 
made  with  authority,  are  not  in  any  way  regarded  as  expressing  the 
settled  policy  of  the  Government.  The  conditions  under  which  ministers 
hold  and  exercise  their  offices  have  been  already  dealt  with  under 
Cabinet  and  Executive  Government. 

IVIinor.— See  Infants. 

Mi  n't  {Moneta) — A  place  in  w^hich  coin  is  manufactured.  The 
Crown,  as  an  incident  of  its  exclusive  prerogative  to  coin  and  legitimate 
money,  established,  even  in  Saxon  times,  a  principal  mint  in  the  Tower 
of  London,  and  provincial  mints  and  exchanges  in  many  parts  of  the 
realm.  It  also  granted  to  certain  ecclesiastical  persons  the  right  to  issue 
money — a  right  which  continued  till  the  impeachment  of  Cardinal 
W^olsey.  Moneyers  and  other  persons  were  from  time  to  time  appointed  in 
exercise  of  this  prerogative,  and  their  proceedings  were  under  the  control 
of  the  Exchequer,  and  any  tampering  by  them  with  the  standard  of 
sterling  (easterling)  coin  was  punished  as  treason.  The  minting  was 
done  under  contract  by  indenture  from  1279  until  1851 ;  but  was  the 
subject  of  frequent  legislative  control  from  the  time  of  Henry  vi.  In 
1325  the  officers  of  the  mint  were  incorporated  by  charter,  and  the  mint 
was  managed  by  a  master,  who  was  the  contractor  with  the  Crown  under 
the  indenture;  a  warden,  who  collected  the  seigniorage  and  superin- 
tended the  manufacture  with  a  view  to  exacting  the  proper  amount  of 
seigniorage ;  a  comptroller,  who  reported  on  the  amount  of  coin  annually 
struck,  as  a  check  on  the  warden  and  moneyers ;  an  assay  master,  who 
had  to  see  to  the  accuracy  of  the  standard  and  conformity  with  it  (see 
Assay);  the  King's  clerks,  who  kept  the  accounts  of  the  mint;  and  a 
cuneator,  superseded  by  a  clerk  of  the  irons,  who  had  the  control  of  the 
dies  which,  as  a  general  rule,  were  prepared  at  the  Tower  mint  and 
issued  to  the  provincial  mints,  or  private  mints,  where  these  had  not  the 
right  to  use  their  own  dies.  The  whole  history  of  mints  and  coins  up 
to  1840  is  fully  dealt  with  in  Ruding's  Annals  of  the  Coi7iage  of  Great 
Britain,  3rd  ed.,  1840. 

The  central  mint  was  in  1810  removed  from  the  Tower  to  Tower 
Hill,  where  it  still  is.  In  1851  the  old  system  of  management  was 
dropped,  and  the  mint  brought  into  line  as  a  public  department.     It  is 
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now  regulated  by  the  Coinage  Act,  1870,  33  &  34  Vict.  c.  10.  By  that 
Act  the  Chancellor  of  the  Exchequer  is  made  Master  of  the  Mint,  and 
the  Treasury  is  empowered  (1)  to  fix  the  number  and  duties  of  officers 
and  persons  to  be  employed ;  (2)  to  regulate  and  direct,  subject  to  the 
Act  of  1870,  and  proclamations  under  it,  the  general  management  of 
the  mint;  (3)  to  appoint  (and  remove)  a  deputy-master  and  other  officers 
and  })ersons  to  carry  on  the  business  of  the  mint,  and  to  assign  them 
their  duties  and  award  them  their  salaries  (ss.  13-15).  At  the  Royal 
Mint  are  made  all  the  coins  required  for  the  British  Empire,  except 
what  is  coined  at  the  Calcutta  and  Bombay  Mints  and  in  Australia 
and  Canada,  where  three  branch  mints  have  been  established  by  Order 
in  Council,  at  Sydney  in  1853  (St.  R.  &  0.,  Rev.,  631 ;  see  now  Proclama- 
tion of  1900,  St.  R.  &  0.,  Rev.  1904,  "Coin,"  p.  41),  at  Melbourne  in 
1869  (St.  R.  &  0.,  Rev.,  627;  see  now  Proclamation  of  1900,  St.  R.  &  0., 
Rev.  1904,  "Coin,"  p.  38),  and  at  Perth  in  1896  (St.  R.  &  0.,  Rev.  1904, 
"  Coin,"  p.  32).  Another  branch  was  established  at  Ottawa  by  Proclama- 
tion dated  November  2,  1907  (No.  859).  These  mints  are  regulated 
under  Colonial  Acts,  assented  to  by  Orders  in  Council,  made  under  sec. 
11  (8)  (9)  of  the  Act  of  1870;  and  see  Com,  British;  Coin,  British 
Possessions  and  Protectorates. 

The  prerogative  to  regulate  the  dimensions,  designs,  weight,  and 
currency  of  the  coins  is  exercised  now  by  proclamation  under  the  Act 
of  1870.  But  the  standard  of  coins  made  at  the  mints  is  regulated  by 
the  Act  of  1870  (ss.  4,  16,  17,  Sched.  I.),  and  the  Assay  by  sec.  12  in 
England,  and  Orders  in  Council  of  29th  June  1871,  30th  January  1901 
(St.  R.  &  0.,  Rev.  1904,  vol.  ii.  pp.  50,  54).  There  are  also  many  pre- 
rogative orders  and  proclamations.  Subsequent  orders  are  printed  in 
the  annual  volumes  of  Statutory  Rules  and  Orders.  All  these  up  to 
1903  are  collected  in  the  Statutory  Rules  and  Orders,  Revised  1904, 
under  the  title  Coin,  and  as  to  the  colonies  under  Coin,  Colonies. 

The  mint  is  bound  to  assay  and  coin  any  gold  bullion  brought  there, 
without  charge  for  assay  or  waste  in  coining,  if  the  fineness  is  such  that 
it  can  be  brought  to  the  standard  without  refining.  If  the  bullion  is 
finer  than  the  standard,  the  bringer  is  entitled  to  receive  in  coin  an 
additional  amount  proportionate  to  the  superior  fineness  (33  &  34  Vict. 
0.  10,  8.  8).  The  price  at  which  bullion  is  taken  from  its  owners  is 
£3,  178.  10|d.  per  oz.  But  it  is  usually  taken  through  the  Bank  of 
England,  which  pays  £3,  17s.  9d.,  and  gets  the  difference  as  a  commis- 
sion. The  Treasury  supplies  the  Master  of  the  Mint  as  required  with 
the  sums  necessary  to  purchase  bullion.  All  receipts  and  profits  of  the 
mint  (except  in  the  case  of  branch  mints)  are  paid  into  the  receipt  of 
the  Exchequer,  and  carried  to  the  Consolidated  Fund  (33  &  34  Vict.  c.  10, 
88.  9.  10). 

The  mechanical  and  technical  aspects  of  minting  are  fully  treated 
in  the  Encyclo;pwdia  Britannica  and  Chambers  s  Encyclopcedia,  under  the 
title  "Mint." 

Minutes  of  IVI^eting^. — Memoranda  or  notes  recording 
what  bus  taktni  place  at  meetings.  By  the  Companies  Act,  1862, 
H.  67,  companies  are  required  to  cause  minutes  of  all  resolutions  and 
prococ(lin^,'8  of  general  meetings  of  the  company  and  of  the  directors 
and  managers  of  the  company  (in  cases  where  there  are  directors  or 
nianageiK).  to  l)e  duly  entered  in  books  provided  for  the  purpose ;  and 
any  Huch  minute,  if  purporting  to  be  signed  by  the  chairman  of  the 
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meeting  at  which  the  resolutions  recorded  were  passed,  or  the  pro- 
ceedings held,  or  by  the  chairman  of  the  next  succeeding  meeting,  is 
to  be  received  in  evidence  in  all  legal  proceedings. 

Minutes  of  Judgment  or  Order. — In  Chancery  Proceedings  the  forms 
of  judgments  and  orders  dealing,  as  they  often  do,  with  numerous  parties 
and  various  interests  are  highly  complicated  and  require  to  be  carefully 
prepared  beforehand  for  the  consideration  and  approval  of  the  Court. 
This  is  done  by  the  party  having  the  conduct  of  the  proceedings,  and 
such  a  draft  judgment  or  order  is  known  as  the  minutes  of  judgment  or 
order.     See  Judgment  ;  Order. 

IVIisadlventure,  Homicide  by.— See  Homicide;  Infor- 
TUNiAM,  Homicide  per. 

IVIisappropriation  by  Servants  Act.— This  statute 

(26  &  27  Vict.  c.  103),  after  reciting  that  the  ofCence  of  taking  corn  or 
other  food  by  a  servant  from  the  possession  of  his  master,  contrary  to 
his  orders,  for  the  purpose  of  giving  the  same  to  the  horses  or  other 
animals  of  such  master,  was  a  felony,  provides  that  a  servant  guilty  of 
such  an  offence  shall  not  be  guilty  of  felony,  but  nevertheless  shall  be 
liable  on  conviction  before  justices  to  a  fine  not  exceeding  £5,  or  to  be 
imprisoned  with  or  without  hard  labour  for  any  term  not  exceeding  three 
months.     See  Master  ajsD  Servant,  ante,  p.  62. 

Mischievous  Animal. — See  Animals. 

IVIischievous  Behaviour;  Conduct.— See  Malicious 
Damage. 

Misdemeanour. — ^Every  offence  of  a  public  nature,  whether 
of  omission  or  commission,  which  does  not  amount  to  treason  or  felony, 
falls  under  the  head  "misdemeanour."  This  term  does  not  belong  to 
the  earliest  stage  of  the  criminal  law,  which  dealt  with  trespasses  {trans- 
gressiones),  of  which  felonies  were  a  sub-class.  The  next  stage  was  to 
treat  felonies  and  trespasses  as  distinct,  though  every  common-law 
felony  involved  a  trespass.  The  distinction  between  civil  or  action- 
able trespass  and  trespass  against  the  peace,  or  criminal  trespass,  was 
not  for  some  time  clearly  drawn  (Pollock  and  Maitland,  Hist.  Eifig.  Law, 
ii.  462,  510),  and  probably  was  ultimately  elaborated  by  a  kind  of  local 
option  which  led  grand  juries  to  present  before  the  justices  of  assize  certain 
forms  of  minor  interference  with  public  peace  and  order.  On  the  con- 
stitution of  justices  of  the  peace,  they  were  empowered  to  try  felonies 
and  trespasses  against  the  peace,  which  shows  that  at  that  date  (1344, 
18  Edw.  III.  St.  1,  c.  2)  the  distinction  between  indictable  and  actionable 
trespass  was  established ;  and  the  distinction  is  further  illustrated  by 
chapter  5  of  the  same  statute,  which  forbids  the  issue  of  exigents  on 
indictments  for  trespass  unless  "  against  the  peace." 

It  does  not  appear  at  what  date  the  term  "  misdemeanour  "  was  first 
used ;  but  probably  it  was  adopted  as  more  appropriate  than  "  trespass  " 
to  a  number  of  violations  of  law,  such  as  forgery,  perjury,  and  public 
nuisance,  which  did  not  include  the  technical  elements  of  trespass.  In 
the  earlier  books  Misprision  is  used  to  describe  what  would  now  be 
called  the  more  serious  forms  of  misdemeanour.    The  editors  of  Staund- 


268  MISDEMEANOUR 

forde.  Coke,  Hale,  and  Hawkins  do  not  consider  misdemeanour  worthy 
of  a  place  in  the  index  of  contents.  Its  derivation  and  original 
meaning  are  obscure,  and  it  seems  to  have  been  a  bastard  equivalent 
for  "  misbehaviour." 

The  term  is  a  Tiomen  colledivum  (B.  v.  Powell,  1831,  2  Barn.  & 
Adol.  75),  and  comprises  an  enormous  variety  of  offences  of  very 
different  degrees  of  gravity,  from  perjury,  with  intent  to  get  a  man 
convicted  and  executed  (E.  v.  Macdaniel,  1755,  19  St.  Tri.  746),  down 
to  the  pettiest  contravention  of  a  by-law  about  dust-bins.  The  main 
classes,  however,  are — 

(1)  OHences  which  were  indictable  misdemeanours  at  common  law, 
eg.  assaults  and  contempts  of  Court. 

(2)  Offences  explicitly  declared  to  be  indictable  misdemeanours  by 
statute. 

(3)  Breaches  of  a  statute  commanding  or  prohibiting  a  matter  of 
public  concern,  which  are  regarded  as  criminal  offences,  or  of  orders 
or  regulations  validly  made  under  a  statute,  where  the  statute  makes 
no  explicit  provision  as  to  the  mode  of  punishment  (B.  v.  Walker, 
1875,  L.  R.  10  Q.  B.  355;  B.  v.  Hall,  [1891]  1  Q.  B.  767). 

(4)  Breaches  of  statute  which  are  directed  to  be  tried  by  Courts 
of  summary  jurisdiction,  sometimes  called  petty  misdemeanours. 

Tlie  subsisting  distinctions  between  felony  and  misdemeanour  are^ 

(1)  Apart  from  statute,  arrest  cannot  be  effected  without  warrant  of 
a  justice,  except  where  an  actual  breach  of  the  peace  is  going  on  (see 
Arrest). 

(2)  Prosecution  may  be  either  by  indictment  or  by  criminal  informa- 
tion or  ex  officio  information  (see  Indictment  ;  Information). 

(3)  Bail  is  as  of  right,  so  far  as  the  High  Court  is  concerned,  though 
discretionary  on  the  part  of  justices  in  those  cases  in  which  the  costs  of 
prosecution  fall  on  the  local  rate  (see  Bail). 

(4)  There  is  no  right  of  peremptory  challenge  of  the  jurors  (see 
Jury). 

(5)  The  accused  must  attend  on  arraignment,  but  need  not  be  present 
throughout  the  trial  (Steph.  Dir/.  Cr.  Law,  6th  ed.,  art.  302) ;  and  in  the 
High  Court  the  accused  may  plead  by  attorney  (60  Geo.  iii.  and  1  Geo.  iv. 
c.  4;  Crown  Office  Rules,  1906). 

(6)  There  are  no  accessories  after  the  fact  to  misdemeanour,  nor  any 
misprision  thereof ;  but  conspiracies  to  defeat  justice  in  respect  to  a 
misdemeanour  appear  to  be  indictable  (see  Abettor;  Accessory; 
Conspiracy;  Hush  Money). 

(7)  Any  number  of  counts  for  different  misdemeanours  may  be 
included  in  one  indictment,  and  successive  sentences  passed  thereon, 
suljject  to  the  power  of  the  Court  to  intervene  if  the  number  of  offences 
charged  causes  inconvenience  or  injustice  in  trial  (see  Cumulative 
Se.ntence  ;  Indictment). 

(8)  Unless  a  statute  otherwise  provides,  the  misdemeanant  may  be 
imprisoned  (without  hard  labour)  for  so  long  as  the  Court  thinks  fit  (see 
Steph.  Dij/.  Cr.  Law,  6th  ed.,  art.  23 ;  Arbitrary  Punishment).  A  dis- 
tinction is  drawn  for  purposes  of  imprisonment  between  persons  not 
undergoing  a  sentence  involving  hard  labour  and  other  criminal  prisoners 
(see  Pri.son). 

(9)  No  forfeitures  of  land  or  goods  were  ever  worked  by  conviction, 
as  in  the  case  of  treason,  felony,  and  misprision  of  treason.  But  reason- 
able fines  may  be  imposed  (see  Fine). 
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The  Criminal  Code  Commissioners  proposed  to  sweep  away  all  these 
distinctions  so  far  as  they  form  part  of  the  present  law. 

(10)  Until  the  Criminal  Appeal  Act,  1907,  7  Edw.  vii.  c.  23,  comes 
into  force  (April  19,  1908),  persons  convicted  on  an  indictment  of  mis- 
demeanour, tried  on  a  record  of  the  King's  Bench  Division  of  the  High 
Court,  have  a  right  to  move  for  a  new  trial.  That  Act  will  abolish  this 
right  and  give  precisely  the  same  powers  of  appeal  in  misdemeanour  and 
in  felony.  But  in  the  case  of  convictions  upon  indictments  at  common 
law  for  obstruction  or  non-repair  of  a  highway,  public  bridge,  or 
navigable  river  an  appeal  will  thenceforth  lie  as  on  a  verdict  in  a  civil 
action  at  assizes,  i.e.  to  the  Court  of  Appeal  (1907,  c.  23,  s.  20  (3)). 

[AuthoiHties. — Burn,  Justice,  30th  ed.,  vol.  iii.  p.  1009 ;  Steph.  Hist. 
Or.  Law,  ii.  197 ;  iii.  351 ;  Big.  Cr.  Law,  6th  ed. ;  Arch.  Cr.  PI.,  23rd  ed. ; 
Kussell  on  Crimes,  6th  ed.,  vol.  i.  p.  193.] 

Misdirect  ion.— See  New  Trial. 

IVI  iSC — The  issue  in  the  old  writ  of  right  was  so  called.  The  name 
was  also  applied  to  a  tax  or  tollage. 

IVliseriCOrdia. — An  arbitrary  amerciament  or  punishment 
imposed  on  any  person  for  an  offence  was  so  called,  because,  it  was 
said,  it  ought  to  be  small  and  less  than  the  offence. 

IVI  i  sf  easa  n  CC .  — See  Negligence. 

IVI  is  joinder. — See  Joinder  of  Causes  of  Action  ;  Parties. 
IVI  i  s  n  o  m  e  r .  — See  Parties  ;  Pleading. 

Misprision. — This  term  is  not  found  in  modern  French,  but 
in  the  forms  mespresure  and  mespreso7i  occurs  in  old  French  in  the  sense 
of  misdeed  or  mistake  (Sainte  Palaye,  Diet.  Hist,  de  Vancienne  Langue 
Francaise,  s.vv.).  In  the  Oxford  Dictionary  the  word  is  derived  from 
mesp-ender,  to  mistake,  and  not,  as  by  Coke  (3  Lnst.  36),  from  mespris, 
"  contempt." 

"  Words  without  an  overt  deed  are  to  be  punished  in  another  degree 
as  a  high  misprision"  (3  Co.  Lnst.  14),  and  Hale  (1  P.  C.  372)  speaks 
of  uttering  false  money  as  "  a  great  misprision,  but  not  misprision  of 
treason,  unless  the  utterer  knows  him  that  counterfeited  it  and  con- 
cealed it."  Hawkins  {P.  C,  bk.  i.  c.  20)  says  that  "  misprision  is  generally 
applied  to  all  such  high  offences  as  are  under  the  degree  of  capital  and 
nearly  bordering  thereon,"  such  as  rescuing  a  prisoner  before  the  King's 
justices  in  Westminster  Hall  (3  Co.  lnst.  140),  or  drawing  a  weapon  on 
a  judge;  and  it  is  said  by  these  authors,  on  the  authority  of  Staundforde, 
PI.  Cr.,  bk.  i.  c.  39,  that  a  misprision  is  contained  in  every  treason  or 
felony,  and  that  the  Crown  may  elect  to  proceed  for  the  lesser  offence 
(3  Co.  Lnst.  140,  142). 

Coke  (3  Lnst.  139)  and  Hawkins  (P.  C,  bk.  i.  c.  20,  s.  2)  indicate 
several  divisions  of  misprision — (1)  Negative,  passive,  or  of  omission,  as 
in  concealment  or  non-discovery  of  treason  or  felony ;  (2)  positive,  active, 
or  of  commission,  as  a  committing  some  heinous  offence  under  the  degree 
of  treason  or  felony.  And  Coke  goes  on  to  speak  of  various  offences, 
e.g.  judicial  corruption,  as  great  misprisions  (3  Lnst.  145).     The  second 
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class,  if  it  can  ever  be  regarded  as  having  had  a  distinct  legal  recogni- 
tion, has  now  been  relegated  to  the  category  of  misdemeanors.  The 
misprisions  by  omission  still  recognised  as  part  of  the  law  are  misprision 
of  treason  and  misprision  of  felony. 

1.  Muprviicm  of  Treason. — Bracton  (De  Corond,  fif.  118,  141)  speaks 
of  an  absolute  duty  of  a  man  who  knows  of  the  commission  of  high 
treason  to  reveal  it  to  the  King  or  his  ministers,  and  seems  to  treat  the 
faihire  as  equivalent  to  treason,  calling  the  offender  manifestus  sedudor 
domini  regis,  i.e.  an  overt  traitor  against  our  lord  the  King  (see  2  Pollock 
and  Maitland,  Hist.  Eng.  Laiv,  505).  The  developments  of  the  early  law 
need  not,  however,  be  considered  in  view  of  sixteenth-century  enact- 
ments still  in  force.  No  act  is  treason  or  misprision  of  treason  which 
is  not  so  under  the  Treason  Act,  1351  (25  Ed.  iii.  st.  5,  c.  2),  or  some  Act 
passed  after  1553  (see  1  Mary,  st.  1,  c.  1,  s.  1 ;  1  Hale,  P.  C.  373);  and 
since  1554  mere  concealment  or  keeping  secret  of  high  treason  is  only 
misprision  of  treason,  and  does  not  amount  to  high  treason  (1  &  2  Phil.  & 
Mary,  c.  10,  s.  8).  These  show  that  a  distinction  between  treason  and 
misprision  of  treason  then  existed.  The  Act  of  1554  gets  wholly  rid  of 
the  theory  of  Bracton,  and  reduces  misprision  of  treason  to  the  offence 
of  concealing,  or  keeping  secret,  or  failing  with  due  diligence  to  inform 
of,  treasons  committed  or  threatened  by  others,  without  the  assent  of  the 
offender,  or  any  action  on  his  part  in  rescuing  the  traitors  from  justice 
(4th  Report  Criminal  Law  Commissioners,  1848,  p.  79).  There  are  no 
accessories  before  or  after  the  fact  to  treason,  and  those  who  do  with 
respect  to  it  what  would  make  them  accessories  in  felony  are  treated 
as  principal  offenders  (see  Accessory). 

The  offence  has  a  further  difference  from  that  of  an  accessory  after 
the  fact,  that  the  traitor  or  felon  need  not  be  convicted  before  the 
misprision  is  tried. 

Tlie  offence  is  not  treason  or  felony,  and  might  be  described  as  a 
misdemeanor  but  that  it  is  triable  by  the  same  procedure  as  Treason 
(q.v.).     It  is  not  triable  at  Quarter  Sessions  (5  &  6  Vict.  c.  38,  s.  1). 

Misprision  or  concealment  of  treason,  whether  committed  abroad  or 
in  England,  appears  to  be  triable  in  the  High  Court  (35  Hen.  viii.  c.  2 ; 
see  5  &  6  Edw.  vi.  c.  11,  s.  4;  E.  v.  Lynch,  [1903]  1  K.  B.  744). 

The  punishment  at  common  law  is  by  imprisonment  for  life,  and  for- 
feiture to  the  Crown  of  all  goods,  and  the  profits  of  the  offender's  lands. 
It  involved  no  attainder  or  corruption  of  blood,  and  the  forfeitures  have 
been  left  untouched  by  the  Act  of  1870,  33  &  34  Vict.  c.  23.  (See  3  Co. 
Iiist  36 ;  1  Hale,  P.  C.  374.) 

Prosecutions  for  the  offence  are  even  rarer  than  for  treason,  and 
while  the  offence  still  exists  there  is  so  little  definite  authority  on  it, 
that  Sir  James  Stephen's  definition  in  his  Digest  of  the  Criminal  Law, 
6th  ed.,  pp.  121,  401,  must  be  taken  as  representing  a  mere  expression 
of  Hale's  opinion,  and  the  proposition  that  it  is  a  public  duty  to  inform 
some  judicial  ofhcer  of  any  treason.  All  the  statutes  in  force  in  1878 
witli  reference  to  treason  and  misprision  of  treason  are  collected  in  the 
Keport  of  the  late  Sir  R.  Wright  for  the  Statute  Law  Committee  (Pari. 
Pap.  1878,  No.  178,  H.  L). 

The  uncertainty  as  to  law  and  policy  as  to  the  offence  is  illustrated 
by  the  forms  in  which  it  has  been  attempted  to  deal  with  it  in  the  Draft 
Criminal  Codes. 

The  Draft  Code  of  1878,  cl.  35,  substitutes  for  it  the  following 
ilefinition : — 
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"  Every  one  shall  be  guilty  of  an  indictable  offence,  and  shall  on 
conviction  thereof  be  liable  to  penal  servitude  for  life,  who  {a)  becomes 
an  accessory  after  the  fact  to  high  treason ;  or  (b)  who,  knowing  that 
any  person  has  committed  high  treason,  does  not  with  reasonable 
despatch  give  information  thereof  to  a  justice  of  the  peace,  or  to  some 
other  person  in  order  to  the  apprehension  of  the  offender.'' 

This  is  repeated  in  the  Code  of  1879  (cl.  78)  and  the  Code  No.  1 
of  1880  (cl.  79),  with  the  substitution  for  the  words  in  italics  of  the 
following  words,  "or  use  other  reasonable  endeavours  to  prevent  the 
commission  of  the  offence." 

The  Draft  Code  No.  2  of  1880  (cl.  486)  omits  the  sub-clause  {h)  of 
the  Bills  of  1878  and  1879,  without  substituted  words,  but  makes  the 
offence  punishable  wherever  committed  by  a  natural-born  or  naturalised 
subject  (35  Hen.  viii.  c.  2). 

The  Queensland  Criminal  Code,  1899  (63  Vict.,  No.  9),  declares  guilty 
of  a  crime  any  person  who  knowing  that  any  person  intends  to  commit 
treason  does  not  give  information  thereof  with  all  reasonable  despatch 
to  a  justice,  or  use  other  reasonable  endeavour  to  prevent  the  commission  of 
the  crime. 

2.  Misprisi^on  of  felony  is  committed  by  persons  who  conceal  or  pro- 
cure the  concealment  of  petit  treason  or  any  felony  barely  known 
by  them  to  have  been  committed,  whether  against  the  common  law 
or  any  statute  to  which  the  concealers  were  not  consenting  at  the 
time  of  commission.  It  is  distinct  from  being  accessory  before  the  fact 
by  absence  of  consent  or  assistance  ;  and  from  being  accessory  after  the 
fact,  because  it  can  be  committed  without  harbouring  the  felon  or  taking 
any  active  steps  to  protect  him  from  justice  (3  Co.  Inst.  140 ;  1  Hale, 
F.  C.  373 ;  Steph.  Dig.  Grim.  Law,  6th  ed.,  401). 

It  is  an  indictable  misdemeanor,  triable  at  Quarter  Sessions,  and 
punishable  at  common  law  by  fine  and  imprisonment.  For  a  precedent 
of  indictment,  see  2  Chit.  Cr.  Law,  232.  The  offence  has  not  in  recent 
years  been  the  subject  of  prosecution,  but  the  duty  to  inform  officers 
of  the  law  as  to  felonies,  and  to  assist  in  taking  felons,  remains  (see 
1  Chit.  Cr.  Law,  3,  4;  54  &  55  Vict.  c.  55,  s.  8;  i^.  v.  Sherlock,  1866, 
L.  R  1  C.  C.  R.  20). 

It  is  a  misdemeanor  to  fail  to  obey  the  hue  and  cry  (Sheriffs  Act, 
1887,  50  &  51  Vict.  c.  55,  s.  8),  or  fail  to  answer  to  the  summons  of  an 
ofiicer  of  the  law  to  aid  in  the  arrest  of  a  criminal  {R.  v.  Brown,  1841, 
C.  &  M.  314). 

Misprisions  by  officers  of  justice  are  dealt  with  by  indictment  at 
common  law  for  neglect  of  public  duty,  or  in  the  case  of  sheriffs  and 
their  officers,  under  sec.  29  of  the  Sheriffs  Act,  1887,  50  &  51  Vict, 
c.  55) ;  or  in  the  case  of  constables,  under  the  Police  Acts. 

Misprision  of  felony  is  distinct  from  Theft  Bote,  as  the  latter 
involves  not  only  knowledge  of  a  theft  by  the  owner,  but  taking  the 
goods  back  or  receiving  amends  not  to  prosecute  the  thief  (3  Co.  Inst. 
134).  See  R.  v.  Burgess,  1885,  16  Q.  B.  D.  141;  see  Felon,  Felony; 
Hue  and  Cry;  Hush  Money. 

IVIisrecital. — A  misrecital  will  not  prevent  the  operation  of 
a  deed  if  on  the  construction  of  the  whole  deed  it  is  sufficiently  clear 
what  is  intended  (see  as  an  example  Evans  v.  Jo7ies,  1853,  Kay,  29;  69 
E.  R  13).  A  misrecital  may  operate  as  and  is  subject  to  the  ordinary 
incidents  of  an  estoppel.     If  a  contract  is  based  on  a  misrecital  of  a  fact 
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assumed  for  the  purpose  of  the  contract  to  be  a  fact  the  parties  cannot 
deny  the  misrecital  {Caiyenter  v.  Buller,  1841,  8  M.  &  W.  209 ;  58  R  E. 
680).  A  stranger  to  a  deed  cannot  rely  upon  the  recitals  therein 
(whether  misrecitals  or  not)  as  being  indisputable  {Trinidad  Asphalte 
Co.  V.  Ccmjat,  [1896]  A.  C.  587).  A  mistake  of  fact  may  be  proved 
to  prevent  the  estoppel,  unless  something,  such  as  a  contract  entered 
into,  had  been  done  on  the  faith  or  basis  of  the  mistaken  recital.  In 
In  re  Carter's  Trusts,  1869,  3  Ir.  R  Eq.  495,  it  was  held  that  an  erroneous 
recital  in  a  deed  which  purported  to  recite  certain  testamentary  in- 
tentions in  a  draft  will  could  not  be  corrected  by  reference  to  the  draft 
wUl  itself.    See  Norton  on  Deeds,  pp.  193  et  seq. ;  Estoppel. 

IVI  i  S  r  e  p  r  esc  n  tat  ion.  —See  Company,  Prospectus;  Conteact  ; 
Deceit;  Estoppel;  Fkaud;  Vendor  and  Purchaser. 

IVIissing  Ship. — See  Marine  Insurance. 

Missing  Word  Competition.— See  Lotteries. 

lYIiSSionary  Purposes. — A  trust  for  "missionary  pur- 
poses" is  void  as  too  vague  and  uncertain  {Scott  v.  Brownrigg,  1881, 
9  L.  R  Ir.  246). 

lYIisstatement. — See  Company;  Deceit;  Estoppel;  Fraud, 
etc. 
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I.  In  general  the  civil  rights  and  liabilities  which  are  the  legal 
conHequences  of  an  act  are  wholly  independent  both  of  the  intention 
and  motives  which  accompanied  and  occasioned  it,  and  they  are  conse- 
quently unaltered  by  any  mistake  which  may  have  affected  such 
intention  or  motives.  "  The  general  rule  of  private  law  is  that  mistake 
88  such  has  no  legal  effects  at  all "  (Pollock  on  Contract,  7th  ed.,  p.  441, 
referred  to  below  as  '•  I'ollock  ").  For  example,  an  assault  or  a  libel  is 
not  excused  because  the  defendant  has  attacked  the  wrong  man;  nor 
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a  trespass  to  land  or  conversion  of  goods  (see  Vol.  III.  p.  561)  because 
he  was  mistaken  as  to  the  title  to  the  property  (as  to  trespass  to  goods 
and  to  the  person,  see  Vol.  II.  p.  604).  So  if  a  trustee  pays  away  the 
trust  property  to  the  wrong  person,  he  must  pay  over  again  to  the 
rightful  claimant  {Hilliard  v.  Fulford,  1876,  4  Ch.  D.  389),  unless  he 
occupied  a  quasi-judicial  position  {Ex  parte  Ogle,  1873,  L.  E.  8  Ch.  711 
— a  trustee  for  creditors ;  cp.  the  case  of  a  liquidator,  Knowles  v.  Scotty 
[1891]  1  Ch.  717,  and  In  re  Rill's  Waterfall  Co.,  [1896]  1  Ch.  947; 
qitcere,  whether  this  exception  could  not  be  explained  as  the  mistake 
of  an  agent  for  which  the  principal  must  suffer).  A  number  of  other 
instances  are  collected  in  Pollock,  pp.  442  et  seq. 

II.  Where,  however,  certain  legal  consequences  are  only  attached  to 
the  act  if  it  is  accompanied  by  a  particular  intention,  proof  of  a  mistake 
may  show  that  such  intention  did  not  exist  in  the  case  in  question. 
Thus  dishonesty  is  an  element  in  Fraud  (see  Vol.  VI.  p.  258),  and 
it  cannot  exist  if,  by  reason  of  a  mistake,  the  defendant  believed  his 
representation  to  be  true;  similarly,  in  order  to  establish  the  waiver 
of  a  right,  it  must  be  shown  that  the  person  entitled  was  aware  of  its 
existence  (see  Acquiescence,  Vol.  I.  p.  128 ;  and  Willmott  v.  Barher, 
1880, 15  Ch.  D.  96,  there  cited).  The  case  of  a  mistaken  signature,  from 
which  a  consent  or  an  intention  to  effect  a  grant  would  be  inferred,  unless 
it  were  shown  to  have  been  made  under  a  misconception  (see  below,  XI.), 
is  less  obvious,  but  really  falls  under  the  same  head. 

According  to  the  analysis  of  some  jurists  an  appropriate  intention 
on  the  part  of  the  actor  is  always  necessary  to  constitute  a  "judicial 
act,"  that  is  to  say  an  act  which  has  legal  consequences  as  his  act. 
This  is  what  is  meant  by  the  correspondence  of  the  will  and  expression 
(Savigny,  cited  by  Holland,  Jurisprudence,  10th  ed.,  p.  114,  referred 
to  below  as  "  Holland ").  But  no  such  general  principle  is  recognised 
by  English  law  in  any  other  sense  than  that  the  "act"  must  not  be 
involuntary  (see  The  Sisters,  1876,  1  P.  D.  117;  Accident,  Vol.  I.  p.  86; 
Caveat  Actor,  Vol.  II.  p.  604;  and  Jurisprudence,  Vol.  VII.  p.  559). 
In  regard  to  contract,  the  title  under  which  the  question  has  been  most 
discussed,  the  view  now  commonly  held  is  that  the  law  applies  only 
external  standards,  holding  a  party  to  have  agreed  when,  and  in  such 
manner  as,  a  reasonable  man  knowing  the  circumstances  of  the  case 
would  have  believed  he  intended  to  agree  (Holland,  p.  256;  Pollock, 
p.  2 ;  and  ante,  Vol.  III.  p.  541 ;  Holmes  on  the  Common  Law,  p.  308 ; 
see  Anson  on  Contract,  Introduction,  ad  fin.). 

III.  In  equity  there  was  no  general  jurisdiction  to  relieve  against 
the  legal  consequences  of  mistakes  (Barrow  v.  Isaacs,  [1891]  1  Q.  B.  417), 
but  the  correction  of  mistakes  in  instruments  so  drawn  as  not  to  express 
the  real  intentions  of  the  parties  (below,  X.)  by  rectification  or  cancella- 
tion was  undertaken  by  the  Court  of  Chancery  from  very  early  times 
(Astel  V.  Cawston,  Edw.  iv.  1  Cal.  108;  Tothill,  ed.  1820,  p.  131);  [see 
Rectification  ;  Settlements  ;  Johnson  v.  Bragge,  [1901]  1  Ch.  28]. 
And  in  the  case  of  a  failure  to  pay  money,  whereby  a  forfeiture  was 
incurred,  substantive  relief  was  given  by  the  Court  {Barrow  v.  Isaacs^ 
supra;  see  Penalty). 

The  most  important  difference  between  the  effect  of  mistake  at  law 
and  in  equity  was  in  regard  to  Specific  Performance  {q.v.).  The  Court 
of  Chancery  in  cases  where  a  hardship  amounting  to  injustice  would  be 
inflicted  by  holding  the  mistaken  party  to  his  bargain  {Tamplin  v.  JameSy 
1879, 15  Ch.  D.  215 ;  Goddard  v.  Jeffreys,  1881,  51  L.  J.  Ch.  57),  or  where 
VOL.  IX.  18 
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the  plaintiff  had  contributed  to  the  defendant's  mistake  (/.cc),  refused 
tliat  special  equitable  remedy,  leaving  the  plaintiff  to  his  action  for 
damages  at  law.  The  same  rule  still  prevails,  but  the  Court  before 
which  an  action  for  specific  performance  comes  must  now  dispose  of  the 
whole  matter  by  giving  damages  where  they  are  recoverable  (Tamplin 
V.  James,  mpra). 

IV.  The  rule  that  money  paid  under  a  mistake  of  fact  may  be 
recovered  by  the  payor  (below,  XV.)  is  exceptional.  In  some  cases 
gifte  by  will,  the  motive  for  which  is  based  upon  a  mistake,  are  in- 
operative (see  Will).  Other  exceptions,  or  apparent  exceptions,  in 
regard  to  contract  are  dealt  with  below. 

As  to  delivery  induced  by  mistake,  see  Delivery  of  Possession, 
Vol.  IV.  p.  489,  and  Cundij  v.  Zindsmj,  1878,  3  App.  Cas.  459.  The 
rule  that  a  party  is  none  the  less  bound  because  he  acted  under  a 
mistake  does  not  apply  in  favour  of  another  whose  conduct  induced 
the  mistake  by  a  material  misrepresentation  (Contract,  Vol.  III.  p.  542), 
still  less  if  such  other  party's  conduct  was  fraudulent  (ibid.,  and  see 
Fraud,  Vol.  VI.  p.  258).  In  such  cases  the  person  in  fault  may  also  be 
estopped  from  denying  that  the  facts  were  as  he  induced  the  other  party 
to  believe  them  to  be  (see  Estoppel,  Vol.  V.  p.  351). 

V.  When  Mistake  Cannot  be  Alleged — Negligence. — "  A  person  is  not 
allowed  to  allege  mistake  in  a  matter  of  fact  which  it  was  his  duty 
to  know,  or  which,  having  the  means  of  knowledge,  it  was  wilful  or 
negligent  for  him  not  to  know ;  for  in  such  cases  knowledge  is  imputed 
to  him "  (Leake  on  Contracts,  5th  ed.,  p.  208,  referred  to  below  as 
"  Leake  " ;  Tamplin  v.  James,  1879, 15  Ch.  D.  215).  So  if  a  man  executes 
a  deed  without  troubling  to  read  it,  but  understanding  that  he  is  dealing 
in  some  way  with  the  property  concerned  {Foster  v.  Mackinnon,  Leivis  v. 
Clay,  cited  below,  XL),  he  takes  his  risk  (Sheppard's  Touchstone,  56 ; 
Hunter  v.  Walters,  1871,  L.  R.  7  Ch.  75).  The  result  is  the  same  if 
he  accept  an  unambiguous  offer  without  looking  at  it  {Mackenzie  v. 
Hesketh,  1877,  7  Ch.  D.  675),  or  bid  at  an  auction  without  considering 
the  plans  {Tamplin  v.  James,  supra),  or  compromise  an  action  forgetting 
some  matter  already  in  evidence  {In  re  West  Devon  Consols,  1888, 
38  Ch.  D.  51),  or  take  a  lease  without  investigating  as  to  the  length 
of  the  lessor's  title  {Besley  v.  Besley,  1878,  9  Ch.  D.  103  ;  Clayton  v.  Leech, 
1889,  41  Ch.  D.  103). 

But  this  rule  has  no  application  to  claims  for  money  paid  under 
mistake  of  fact  (below,  XV.;  Kelly  v.  Solari,  1841,  9  Mee.  &  W.  54; 
60  R.  R.  666 ;  Townsend  v.  Crowdy,  1860,  8  C.  B.  N.  S.  477 ;  [Imperial 
Bank  of  Canada  v.  Bank  of  Hamilton,  [1903]  A.  C.  49)],  or  to  cases  where 
a  special  intention  has  to  be  proved  (above,  II.),  as  cases  of  fraud  (see 
j>er  Lord  Blackburn  in  Brownlie  v.  Campbell,  1880,  5  App.  Cas.,  at  p.  952 ; 
and  Fraud).  Of  course  the  facts  may  have  a  bearing  on  the  tvuth  of  the 
party's  statement  that  he  was  mistaken  {l.cc).  [The  stringent  rule  laid 
down  in  Cocker  v.  Masterman,  1829,  9  B.  &  C.  902,  to  the  effect  that 
notice  of  dishonour  of  a  bill  of  exchange  must  be  given  on  the  due 
date,  does  not  apply  in  cases  of  forgery,  nor  in  other  cases  where 
notice  of  mistake  is  given  in  reasonable  time,  and  no  loss  has  been 
occaaioned  by  delay  {Imperial  Bank  of  Canada  v.  Bank  of  Hamilton, 
nhi  sup.).'] 

Midake  of  Law. — No  one  can  be  heard  to  allege  a  mistake  of  a  general 
rule  of  law  as  the  ground  for  setting  aside  or  rectifying  an  instrument, 
or  avoiding  a  contract  {roivcU  v.  Smith,  1872,  L.  R.  14  Eq.  85;  In  re 
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Railway  Time  Table  Co.,  1889,  42  Ch.  D.  98).  But  the  rule  ignorantia 
juris  liaud  excusat  does  not  apply  to  a  mistake  as  to  a  right  depending 
on  questions  of  mixed  law  and  fact  (see  Pollock,  p.  441,  where  the  whole 
doctrine  is  fully  discussed),  or  to  mistakes  as  to  private  rights,  e.g.  a  party's 
title  {Cooper  v.  Phibbs,  cited  under  XIII. ;  Beauchamp  (Earl)  v.  Winn, 
1873,  L.  R.  6  H.  L.  223).  It  is  no  answer  even  to  a  suit  for  specific 
performance  (see  III.)  for  a  defendant  to  say  that,  although  he  under- 
stood what  the  words  of  an  agreement  were,  he  was  mistaken  as  to  their 
legal  effect  (Hart  v.  Hari,  1881,  18  Ch.  D.  670 ;  see  Wilding  v.  Sanderson, 
cited  under  VIII.).  As  to  money  paid  under  mistake,  see  XV.  See 
Compromise  and  Family  Arrangement. 


Contract. 

General  Rule — Division  of  the  Subject. — The  cases  in  which  a  contract 
is  avoided  by  mistake  may  be  reduced  to  two  classes — those  in  which 
the  language  employed  is,  under  the  circumstances,  meaningless,  because 
it  refers  to  an  object  not  in  existence  (XIII.),  or  from  ambiguity  (VII.); 
and  those  in  which  the  true  meaning  of  the  offer  or  acceptance  of  the 
mistaken  party  was,  or  is  taken  to  have  been,  known  to  the  other  (IX.) 
(Professor  Holland,  Jurisprudence,  p.  258).  To  these  must  be  added 
a  third  class,  in  which  the  contract  itself  is  not  affected,  but  it  has, 
by  mistake,  been  wrongly  expressed  in  an  instrument  purporting  to 
contain  it  (X.).  It  will  be  more  convenient  here  to  follow  the  usual 
distinction  between  mistakes  of  expression,  precluding  real  concurrence 
of  intention,  and  mistakes  affecting  the  motive  for  agreement,  or  essential 
errors,  inducing  such  concurrence.  Mistakes  as  to  the  act  of  expression, 
included  under  the  latter  division,  where  non  est  factum  might  be 
pleaded  (XL),  should  logically,  perhaps,  be  separately  dealt  with  (as  by 
Mr.  Leake). 

(a)  No  Contract  Apparent  or  Real. 

VI.  Offer  altered  by  a  Stranger. — The  distinction  last  referred  to 
assumes  that  there  is  at  least  an  apparent  agreement ;  that  is  to  say, 
an  accord  in  the  terms  used  by  both  parties  to  the  contract.  Where 
this  accord  is  prevented  by  the  mistake  of  a  third  party,  as  by  a 
telegraph  clerk  sending  forward  a  wrong  message,  he  being  the  agent 
of  neither  party  (Henkel  v.  Rape,  1870,  L.  R.  6  Ex.  7),  or  of  the  broker, 
who  is  the  agent  of  both,  in  writing  out  bought  and  sold  notes  in  different 
terms  (Thornton  v.  Kempster,  1814,  5  Taun.  786;  15  R.  R.  658),  there  is 
obviously  no  contract  at  all. 

VII.  Real  Ambiguity. — And  the  cases  where  the  parties  have  used 
ambiguous  terms,  which,  when  the  facts  are  known,  are  seen  to  have,  as 
used,  different  meanings,  are  in  reality  similar.  Thus  where  there  were 
two  ships  of  the  same  name,  to  one  of  which  the  terms  used  were  accur- 
ately applied  by  each  party  (Raffles  v.  Wichelhav^,  1864,  2  H.  &  C.  906), 
or  two  plans  (Hodges  v.  Horsfall,  1829,  1  Russ.  &  M.  116 ;  39  E.  R.  45 : 
32  R.  R.  157),  or  two  charter-parties  (Smidt  v.  Ttc^m,  1874,  L.  R.  9  Q.  B. 
446),  neither  party  was  bound.  These  cases  are  sometimes  classed  as 
examples  of  "  essential  error  "  (e.g.  Pollock,  pp.  475,  480  et  seq.),  but  they 
do  not  depend,  as  the  cases  with  which  they  are  included,  upon  any 
implied  condition  (XIIL). 
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(b)  Mistakes  of  Expression. 

VIII.  A  mistake  in  the  terms  used  by  one  party  does  not  prevent 
the  contract  being  binding  according  to  the  proper  meaning  of  such 
terms,  unless  it  was  known,  or  should  have  been  known,  to  the  other. 
The  "legal  meaning  of  such  acts  on  the  part  of  one  man  as  induce 
another  to  enter  into  a  contract  with  him,  is  not  what  the  former  really 
intended,  nor  what  the  latter  really  supposed  the  former  to  intend,  but 
what  a  '  reasonable  man,'  i.e.  a  judge  or  jury,  would  put  upon  such  acts  " 
(Holland,  p.  256;  Leake,  p.  210;  Smith  v.  Hughes,  1871,  L.  E.  6  Q.  B, 
at  p.  607 ;  Icmides  v.  Pacific  Insuraiice  Co.,  1871,  L.  K.  6  Q.  B.  674 ;  see 
also  the  cases  cited  above,  V.). 

The  rule  does  not  apply  to  contracts  uberrimce  fidei  (see  ante,  Vol.  III. 
p.  543),  nor  where  the  mistake  is  material  and  was  induced  by  the 
conduct  of  the  other  party  {Wilding  v.  Sanderson,  [1897]  2  Ch.  534; 
Stewart  V.  Kennedy,  1890,  15  App.  Cas.  108).  In  such  a  case  the  con- 
tract may  be  set  aside  {l.cc).  [See  Life  Insurance,  and  Hemmings  v. 
Sceptre  Life  Association,  [1906]  1  Ch.  365,  as  to  affirmance  of  policy 
voidable  by  reason  of  misstatement  by  insured,  by  acceptance  of 
premium  on  the  part  of  the  insurers  after  discovery  of  the  mistake.] 
But  see  ante,  Vol.  III.  p.  543. 

A  mistake  in  stating  the  offer  which  a  party  intended  to  make  must 
be  distinguished  from  a  mistake  with  regard  to  some  matter  inducing 
the  party  to  make  the  offer.  The  latter  case  does  not  fall  under  the 
head  of  mistake  in  expression  at  all,  but  is  a  mistake  affecting  motive. 
As  to  this  tlie  rule  is  falsa  causa  non  nocet  (below,  (c)).  "  Even  if  the- 
vendor  was  aware  that  the  purchaser  thought  that  the  article  possessed 
that  quality,  and  would  not  have  entered  into  the  contract  unless  he  had 
so  thought,  still  the  purchaser  is  bound,"  apart  from  fraud,  for  "  there 
is  no  legal  obligation  on  the  vendor  to  inform  the  purchaser  that  he  is 
under  a  mistake  not  induced  by  the  vendor"  {per  Blackburn,  J., in  Smith 
v.  Hughes,  1871,  L.  11.  6  Q.  B.,  at  p.  607 ;  Davies  v.  London  and  Provincial, 
etc.,  Co.,  1878,  8  Ch.  D.  469;  see  Hill  v.  Gray,  1816,  1  Stark.  434;  18 
R.  R.  802,  explained  in  Keates  v.  Cadogan,  1851,  10  C.  B.,  at  p.  600,  and 
in  Peek  v.  Gurney,  1873,  L.  E.  6  H.  L.,  at  p.  390;  and  Cox  v.  Prentice,. 
1815,  3  M.  &  S.  344;  16  E.  E.  288;  see  also  Caveat  Emptor,  Vol.  IL 
p.  606). 

IX.  If  the  mistake  was  known  to  the  other  party,  or  would  have  been 
known  to  any  reasonable  man  in  his  place  {Paget  v.  Marshall,  1884,  28 
Ch.  D.  255)  at  the  time,  he  cannot  insist  upon  the  contract.  "  If  by  any 
means  he  knows  that  there  was  no  real  agreement  between  him  and  the 
promisor,  he  is  not  entitled  to  insist  that  the  promise  shall  be  fulfilled 
in  the  sense  to  which  the  mind  of  the  purchaser  did  not  assent "  {per 
Hannen,  J.,  in  Smith  v.  Hughes,  supra).  It  is  an  obvious  fraud  for  him 
to  seek  to  do  so  {Tamplin  v.  James,  1879, 15  Ch.  D.  215 ;  Leake,  p.  213). 
Thus  where  the  lessor  or  vendor  made  an  obvious  slip  as  to  the  rent 
or  price  asked  {Garrard  v.  Frankel,  1862,  30  Beav.  445 ;  54  E.  E.  961 ; 

IVebder  v.  Cecil,  1861,  30  Beav.  62 ;  54  E.  E.  812),  or  as  to  the  property 
to  be  included  in  the  conveyance  {Harris  v.  Pepper  ell,  1867,  L.  E.  5  Eq.  1), 
the  claimant  was  given  the  option  either  to  have  the  agreement  performed 
as  the  other  party  intended,  or  to  have  it  set  aside. 

X.  Where  there  is  a  mistake  in  drawing  up  a  writing  or  other 
instrumont  intended  to  carry  out  the  contract,  the  true  contract  is 
binding  ou  the  parties,  and  it  will  be  enforced,  and  the  instrument,. 
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if  necessary,  will  be  rectified,  unless  some  formal  difficulty,  such  as  the 
Statute  of  Frauds,  intervenes,  or  else  will  be  cancelled.  Thus  where 
the  indorsee's  name  was  placed  on  the  face  of  a  bill  as  if  he  where  a 
drawer  {Drioiff  v.  Lord  Parker,  1868,  L.  K.  5  Eq.  131),  a  suit  to  amend 
the  bill  in  order  to  enable  him  to  sue  upon  it  was  properly  brought. 
The  rule  assumes  that  a  valid  contract  has  been  made.  "  Courts  of 
equity  do  not  rectify  contracts;  they  may  and  do  rectify  instruments 
purporting  to  have  been  made  in  pursuance  of  the  terms  of  contracts." 
"  It  is  always  necessary  for  a  plaintiff  to  show  that  there  was  an  actual 
contract  antecedent  to  the  instrument  which  is  sought  to  be  rectified" 
{per  James,  V.-C,  in  Mackenzie  v.  Coulson,  1869,  L.  R.  8  Eq.,  at  p.  375). 
The  "  slip  "  preceding  a  policy  of  marine  insurance  is  not  a  contract,  so 
that  the  policy  cannot  be  rectified  to  accord  with  it  (I.e.).  Actions  for 
rectification  (q.v.)  are  specially  assigned  to  the  Chancery  Division  (Judi- 
cature Act,  1873,  s.  34),  but  every  Court  must  now  give  effect  to  any 
right  to  have  an  instrument  which  comes  before  it  cancelled  or  rectified 
(Mosti/n  V.  West  Mostyn  Co.,  1876,  1  C.  P.  D.  145). 

In  some  cases  the  intended  meaning  can  be  given  to  the  instrument 
as  a  matter  of  construction  (Leake,  p.  217 ;  Wilson  v.  Wilson,  1854, 
5  H.  L.  C,  at  p.  66 ;  10  E.  R.  811 ;  IncVs  Case,  1872,  L.  R.  7  Ch.  485), 
e.g.  a  clerical  error  may  be  read  as  corrected  {In  re  Northens  Estate^ 
1884,  28  Ch.  D.  153 ;  Hutchins  v.  Scott,  1837,  2  Mee.  &  W.  809 ;  46  R.  R. 
770;  Jamaica  Rly.  Co.  y.A.-G.  of  Jamaica,  [1893]  A.  C.  127 — the  case 
of  a  private  Act  of  Parliament).  See  Blanks  in  Deeds,  Vol.  II.  p.  289 ; 
Pollock,  pp.  255  et  seq.     See  also  Release. 

(c)  Essential  Error. 

If  the  parties  intended  to  agree  to  the  same  thing  the  contract  is  not 
avoided  by  reason  only  {i.e.  there  being  no  fraud,  above,  IV.,  or  material 
misrepresentation,  above,  IV.  and  VII L,  or  warranty,  in  point)  that  one 
of  them  was  induced  to  agree  by  some  mistake,  unless  the  contract 
is  uberrimce  fidei  and  the  mistake  is  as  to  matters  which  ought  to  have 
been  disclosed  (Leake,  p.  224 ;  ante,  Vol.  III.  p.  543),  except  in  the  cases 
next  stated  (XL,  XIL,  and  XIII. ;  see  Contract,  Vol.  III.  pp.  541,  542). 

XL  Error  as  to  the  Natiire  of  the  Trccnsaction. — "  A  person  may  always 
dispute  the  act  charged  against  him  as  importing  an  agreement;"  he 
may  show  that  what,  on  the  face  of  it,  purports  to  be  an  act  of  agree- 
ment {e.g.  his  signature  to  a  document)  is  in  the  circumstances  of  the 
case  nothing  of  the  sort  (Leake,  p.  209 ;  Pollock,  pp.  461  et  seq.).  Thus 
if  a  deed  is  misread  to  a  man  who  cannot  read  it  himself,  and  he  executes 
it,  believing  it  to  be  of  a  substantially  different  nature  to  what  it  is,  "  it 
is  not  his  deed  "  {ThoroiighgoodJ s  Case,  2  Co.  Rep.  9a ;  77  E.  R.  925).  So 
if  the  defendant  has  signed  a  paper  which  is  in  fact  a  bill  of  exchange, 
believing  without  negligence  that  he  is  only  signing  a  guarantee  {Foster 
v.  Mackinnon,  1869,  4  L.  R.  C.  P.  704),  or  that  he  is  only  witnessing 
another's  signature  {Lewis  v.  Clay,  1898,  14  T.  L.  R.  149),  he  is  not 
bound.  [In  order  to  support  a  plea  of  non  est  factum  the  mistake  must 
be  one  as  to  the  nature  and  character  of  the  document,  and  not  merely 
as  to  its  contents  {Howatson  v.  Webh,  [1907]  1  Ch.  537).]  Whether 
negligence  in  such  cases  makes  any  difference  is  doubtful.  On  principle 
it  should  not,  for  the  signature  of  the  defendant  produced  against  him 
is  strictly  analogous  to  a  forged  signature  (see  Pollock,  p.  463/1. ;  Hunter 
v.  Walters,  1871,  L.  R.  7  Ch.  75).     Cases  where  the  actor  knows  what 
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he  is  doing  but  makes  a  mistake  in  doing  it,  as  by  bidding  for  tbe  wrong 
lot  at  an  auction  (Malins  v.  Freeman,  1836,  2  Keen,  25 ;  48  E.  K.  537  ; 
44  R.  Pw.  178;  [see  Van  Praagh  v.  Everidge,  [1903]  1  Ch.  434]),  or  by 
executing  a  conveyance  relating  to  the  wrong  plot,  being  under  no 
mistake  as  to  its  contents  {Onward  Building  Society  v.  Smithson,  [1893] 

1  Ch.  1),  and  cases  where  "he  takes  his  risk"  (above,  V.),  must  be 
distinguished  from  those  falling  under  the  present  head. 

A  mistake  as  to  the  legal  meaning  or  consequences  of  a  contract 
(Steivart  v.  Kennedy,  1890,  15  App.  Cas.  108),  or  its  construction  {Wild- 
ing V.  Sanderson,  [1897]  2  Ch.  534),  or  its  intended  use  {Hunter  v. 
Walters,  1871,  7  Ch.  75),  does  not  avoid  it.  [See  Fiduciary  Relation- 
ship, and  Wills  v.  Barron,  [1902]  A.  C.  271.] 

XII.  A  mistake  as  to  the  person  with  whom  a  party  is  contracting 
avoids  the  contract,  if  the  identity  of  the  person  in  question  is  a  material 
consideration  inducing  such  party  to  contract  (Pothier,  cited  by  Fry,  J., 
in  Smith  v.  Wheatcroft,  1878,  9  Ch.  D.  223).  So  that  if  A.  makes  a 
contract  with  B.,  who  is  personating  C,  and  it  is  with  C.  alone  A. 
intends  to  contract,  the  transaction   is  void  {Boulton  v.  Jones,   1857, 

2  H.  &  N.  564 ;  see  Pollock,  p.  468^1.),  and  a  delivery  of  goods  in  pur- 
suance of  the  apparent  contract  passes  no  property  in  them  {Cundy 
V.  Lindsay,  1878,  3  App.  Cas.  459).  [Where  the  plaintiff,  one  Isaac 
Gordon,  who  was  known  to  the  world  as  an  extortionate  and  usurious 
money-lender  and  a  relentless  creditor,  in  order  to  induce  the  defendant 
to  borrow  money  from  him  fraudulently  concealed  from  him  his  real 
name,  and  that  he  was  in  fact  Isaac  Gordon,  the  defendant,  upon  the 
representation  that  the  lender's  name  was  Addison,  and  that  Addison 
was  a  man  who  advanced  money  without  any  of  the  unpleasant  features 
of  the  ordinary  loan  office,  borrowed  £100  at  50  per  cent,  interest,  and 
gave  a  promissory  note  by  way  of  security.  Upon  discovering  the  true 
state  of  facts  the  defendant  repudiated  the  contract,  and  in  an  action 
by  Gordon  upon  the  note,  paid  the  amount  advanced,  together  with 
interest  at  5  per  cent.,  into  Court.  It  was  held  that  the  representation 
by  Gordon  was  a  material  one,  and  that  the  defendant  was  entitled  to 
judgment  {Gordon  v.  Street,  69  L.  J.  Q.  B.  45;  [1899]  2  Q.  B.  641 ;  81  L.  T. 
237 ;  48  W.  R.  158).] 

XIII.  Where  the  parties  have  contracted  upon  a  common  assump- 
tion of  the  existence  of  some  specific  thing  to  which  the  contract  relates, 
as,  for  instance,  the  continued  existence  of  a  cargo  {Couturier  v.  Hastie, 
1856,  9  Ex.  Rep.  102 ;  5  H.  L.  C.  673 ;  10  E.  R.  1065),  or  of  a  ship 
{Barker  v.  Janson,  1867,  L.  R.  3  C.  P.  303)  at  sea,  or  as  to  the  nature  of 
the  thing,  the  contract  is  void  if  the  thing  is  not  in  fact  in  existence,  or 
if  it  turns  out  to  be  different  to  what  the  parties  assumed,  because  it 
is  inferred  that  the  correctness  of  the  assumption,  to  the  extent  stated, 
is  a  tacit  condition  of  the  bargain  (Leake,  p.  224).  If  the  thing  is  in 
existence,  but  is  not  of  the  assumed  nature,  the  difference  must  be 
complete.  The  leading  authority  is  Kennedy  v.  Panama,  etc.,  Co,  (1867, 
L.  R.  2  Q.  B.  580),  where  this  condition  was  held  not  to  be  complied 
with,  and  the  plaintiff  was  bound  by  an  agreement  to  take  shares  in  the 
company,  although  it  had  been  wrongly  described  as  having  a  contract 
to  carry  the  New  Zealand  mails.  And  it  has  been  held  that  a  wrecked 
ship  is  still  a  ship  {Barr  v.  Gibson,  1838,  3  Mee.  &  W.  390;  49  R.  R. 
650).  Instances  of  contracts  avoided  under  the  rule  are  contracts  for 
life  assurance  {Pritchard  v.  Merchants'  Life  Asmrance  Society,  1857, 

3  C.  B.  N.  S.  622 ;  [Scott  v.  Couhon,  [1903]  2  Ch.  249]),  and  for  a  life 
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annuity  {Strickland  v.  Turner,  1852,  7  Ex.  Eep.  208),  where  the  life 
had  dropped.  Where  the  heir,  in  the  mistaken  belief  that  he  was 
entitled  to  shares  in  a  company,  gave  an  indemnity  to  the  directors,  it 
was  set  aside  {Broughton  v.  Ilutt,  1858,  3  De  G.  &  J.  501 ;  44  E.  E. 
1361).  Sales  of  land  are  ordinarily  made  upon  the  footing  that  the 
vendor  has  a  good  title ;  so  where  land  was  sold  for  building,  the  sale 
was  avoided  because,  being  affected  by  restrictive  covenants,  building 
upon  it  was  impossible  {Ellis  v.  Rogers,  1881,  29  Ch.  D.  661).  As  to 
sales  of  goods,  see  Caveat  Emptor,  Vol.  II.  p.  606.  It  must  in  every 
case  be  a  question  whether  the  parties  did  contract  upon  such  a  common 
assumption,  so  that  a  condition  can  be  inferred,  or  whether  either  of 
them  took  the  risk  of  mistake.  Thus  in  Hills  v.  Sughrue  (1846,  15 
Mee.  &  W.  253 ;  71  R.  R.  651)  the  contract  was  to  load  a  cargo  of 
guano  from  an  island,  and  in  Clifford  v.  Watts  (1870,  L.  R.  5  C.  P.  577) 
it  was  to  dig  1000  tons  of  clay  from  certain  land,  and  the  latter  contract, 
but  not  the  former,  was  held  to  be  subject  to  an  implied  condition  that 
there  was  sufficient  material. 

The  avoidance  of  agreements  to  buy  one's  own  property  {Bingham 
V.  Bingham,  1748,  1  Ves.  126 ;  Cooper  v.  Phihhs,  1867,  L.  R.  2  H.  L.  149 ; 
see  also  Jones  v.  Clifford,  1876,  3  Ch.  D.  779;  and  the  judgment  of 
Lindley,  L.J.,  in  Huddersfield  Bank  v.  Lister,  [1895]  2  Ch.  273),  is 
usually  based  upon  this  rule. 

XIV.  If  the  parties  act  upon  a  mistaken  construction  of  their  agree- 
ment they  do  not  thereby  alter  its  legal  effect  (Pollock,  p.  450 ;  Midland 
G.  W.  Ely.  V.  Johnson,  1858,  6  H.  L.  C.  798;  10  E.  R.  1509).  Where, 
accordingly,  an  account  was  settled  between  mortgagor  and  mortgagee 
upon  the  footing  of  half-yearly  rests,  for  which  the  mortgage  made  no 
provision,  it  was  reopened,  the  account  not  being  equivalent  to  payment 
so  as  to  bring  the  case  under  XV.  {Daniell  v.  Sinclair,  1881,  6  App.  Cas. 
181).  But  if  the  terms  are  obscure  or  ambiguous,  the  subsequent 
conduct  of  the  parties  may  show  what  meaning  should  be  attached  to 
them  {Forhes  v.  Watt,  1872,  L.  R.  2  Sc.  &  D.  214;  Marshall  v.  Berridge, 
1881,  19  Ch.  D.  233).  And  the  subsequent  action  of  the  parties  may 
amount  to  a  new  agreement  to  vary  the  old  {Midland  G.  W.  Ely.  v. 
Johnson,  supra;  see  also  Rogers  v.  Ingham,  1876,  3  Ch.  D.  351,  where 
a  legatee  who  had  acquiesced  in  a  distribution  according  to  one  con- 
struction of  the  will  was  held  to  be  bound  by  it ;  and  Acquiescence  and 
Estoppel).  [Where,  in  a  proposal  for  a  contract,  words  are  used  which 
are  understood  and  acted  upon  by  the  respective  parties  in  different 
senses,  there  is  no  contract,  and,  in  an  action  for  breach  of  contract,  the 
onus  is  upon  the  plaintiff  to  establish  that  the  construction  he  puts 
upon  them  is  the  correct  one.  The  Court  will  not  determine  the  true 
construction  {Falck  v.  Williams,  [1900]  A.  C.  176).] 

XV.  Money  paid  voluntarily  under  a  mistake  of  fact  is  treated  as 
paid  "  to  the  use  "  of  the  payor,  and  may  be  recovered.  But  not  if  the 
payment  was  made  under  compulsion  of  law,  for  instance,  in  obedience 
to  judgment  in  an  action,  or,  before  judgment,  in  order  to  stay  further 
proceedings  {Moore  v.  Ficlham  Vestry,  [1895]  1  Q.  B.  399).  The  ques- 
tion under  this  head  is  not  whether  the  payor  had  the  means  of  know- 
ledge, but  whether  he  was  really  induced  to  pay  the  money  by  mistake, 
being  in  truth  under  no  liability  to  pay  it  {Kelly  v.  Solari,  cited  under 
v.).  [A  voluntary  payment  made  under  a  supposed  but  really  non- 
existent legal  liability,  creates  in  law  no  obligation  and  does  not  estop 
the  person  making  it  from  setting  up  title  against  the  person  to  whom 
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it  is  made  (Batten  Pooll  v.  Kennedy,  [1907]  1  Ch.  256).]  The  mistake 
must  be  of  fact,  not  of  law  {Brisbane  v.  Dacres,  1813,  5  Taun.  143 ;  14 
E.  E.  718),  and  the  distinction  between  mistakes  as  to  general  rules  of 
law  and  as  to  matters  of  private  right  (above,  V.)  is  inapplicable  here 
{SkyriTuj  v.  Greenwood,  1825,  4  Barn.  &  Cress.  281 ;  28  E.  E.  264 ;  Aiken 
V.  Short,  1856,  1  H.  &  N.  210).  But  a  trustee  in  bankruptcy,  or  other 
official  under  the  control  of  the  Court,  who  has  received,  as  such,  money 
not  due  to  him,  will  be  ordered  to  repay  it,  although  it  is  not  legally 
recoverable  {Ex  parte  Simmonds,  1885, 16  Q.  B.  D.  308 ;  Ex  parte  James, 
1874,  9  Ch.  609;  [and  cf.  In  re  Tyler,  [1907]  1  K.  B.  865;  In  re  Hall, 
[1907]  1  K.  B.  875].)  Money  not  claimed  by  reason  of  a  mistake  of 
law  is  not  the  same  as  money  paid  {B.  v.  Blenkinsop,  [1892]  1  Q.  B.  43 ; 
Daniell  v.  Sinclair,  cited  under  XIV.). 

There  is  no  right  to  repayment  where  the  money  is  paid  in  pursuance 
of  a  compromise  (see  Compromise  ;  Family  Arrangement  ;  and  Bogers 
v.  Ingham,  cited  under  XIV.) ;  [and  see  Taylor  v.  Metropolitan  Bly.  Co., 
[1906]  2  K.  B.  55  (money  paid  to  innocent  agents  under  mistake  of 
fact  and  settled  for  by  them  with  their  principals  before  notice  of  the 
mistake) ;  see  also  Kleinwort  v.  Bunlop  Buhher  Co.,  1907,  23  T.  L.  E. 
696].  See  the  note  on  "  money  paid  "  in  BuUen  and  Leake's  Precedents 
of  Pleadings. 

{^Authorities. — The  text-books  cited  above,  and  Kerr  on  Fraud  and 
Mistake.'] 

Mistress  of  the  Robes.— The  Mistress  of  the  Eobes  to 
the  Queen-regnant  or  consort  occupies  a  corresponding  position  in  the 
Eoyal  Household  to  that  of  the  Groom  of  the  Stole  when  a  king  is  on 
the  throne  (see  Groom  of  the  Stole).  Thus  on  several  occasions,  as  in 
the  case  of  the  Duchess  of  Marlborough  in  the  reign  of  Queen  Anne, 
she  held  the  combined  offices.  Since  1839  she  has  been  the  only  lady 
of  the  court  who  comes  into  office  and  ceases  to  hold  her  appointment 
on  a  change  of  ministry.  The  necessity  for  changing  with  each  ministry 
those  ladies  attached  to  the  court  in  personal  relationship  with  a  queen- 
regnant,  gave  rise  in  1839  to  what  is  known  to  history  as  the  "  Bed- 
chamber Question,"  and  will  be  found  fully  discussed  in  McCarthy's 
History  of  Our  Own  Times,  1879  ed.,  vol.  i.  pp.  131  et  seq.  The  Mistress 
of  the  Eobes  is  not  periodically  resident  at  court,  but  only  an  attendant 
on  great  occasions,  and  her  duties  are  merely  formal.  She  attends  the 
Queen  at  all  State  entertainments  and  ceremonies. 

[Authorities. — Gladstone,  "Court  of  Queen  Victoria,"  Contemporary 
Review,  June  1875,  reprinted  in  Gleanings  from  Past  Years,  vol.  i.  p.  40; 
Book  of  Dignities,  p.  304;  article  "Eoyal  Household,"  Ency.  Brit.] 

lYI  istr iai  .—See  New  Trial. 

IVIitigation  of  Damag^es See  Damages,  Vol.  IV.  p.  333. 

IVI  i  tt  i  m  u  s .  — See  Exemplifications. 

Mixed  Actions.— See  Actions. 

lYIixcd  Chalice.— See  Communion  (Holy),  Vol.  III.  at  p.  238. 

Mixed  Commissions  is  the  name  given  in  diplomacy  to 
temporarily  apponited  bodies  composed  of  delegates  of  two  or  more 
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States  charged  with  the  drawing  up  of  a  scheme  or  project  for  the 
settlement  of  the  details  of  a  dispute  or  difference  where  the  principle 
of  the  arrangement  is  already  agreed  upon.  The  term  is  also  sometimes 
loosely  applied  to  permanent  international  commissions,  such  as  the 
Danubian  commission  riveraine,  created  under  the  Treaty  of  Paris,  1856 
(Arts.  16  to  18),  which,  however,  does  not  use  the  term.  It  is  well  to 
confine  the  term  to  the  meaning  it  has  acquired  in  diplomacy  of  a 
temporary  international  commission  only. 

Examples  of  mixed  commissions  in  this  sense  have  been  numerous 
of  late  years.  The  cases  they  are  most  frequently  appointed  to  deal 
with  are  the  demarcation  of  frontiers,  such  as  the  Anglo-French  West 
African  Boundary  Commission,  and  the  Alaskan  Boundary  Commission ; 
the  fixing  of  indemnities  to  subjects  of  the  one  State  through  incapacity 
of  the  Government  of  the  other  State  to  protect  such  subjects  against 
acts  contrary  to  the  law  of  nations,  as  in  the  case  of  Hayti  in  1885, 
after  the  disturbances  there ;  as  to  the  distribution  of  booty  after  joint 
hostilities,  as  when  after  the  Chinese  war  a  mixed  commission  was 
appointed  by  the  convention  of  February  22,  1860,  composed  of  one 
Englishman  and  one  Frenchman,  who,  before  entering  on  their  functions, 
were  to  choose  each  one  person,  one  of  whom  was  to  be  fixed  upon  as 
umpire  by  drawing  lots  in  case  they  disagreed.  Famous  mixed  commis- 
sions were  those  which  were  appointed  after  the  Geneva  arbitration  in 
the  Alabama  Case  (q.v.),  in  accordance  with  the  Treaty  of  Washington  of 
May  8,  1871. 

Professor  Kamarowsky  sums  up  the  rules  as  to  formation  and  com- 
position of  mixed  commissions  as  follows : — 

Commissions  are  only  formed  with  the  consent  of  the  parties  directly 
concerned,  set  forth  in  a  preliminary  treaty  containing  the  object  of  the 
commission,  the  mode  of  procedure  to  follow,  and  the  rules  which  are  to 
govern  the  material  to  be  laid  before  it.  Claims  submitted  by  individuals 
cannot  be  brought  before  mixed  commissions  unless  the  claimants  have 
previously  exhausted  all  the  legal  means  afforded  by  the  national  tribunals 
of  the  defendants. 

The  commissioners  are  named  by  the  sovereign  Power ;  in  the  United 
States  by  the  President,  upon  the  advice  and  consent  of  the  Senate. 
They  are  ordinarily  chosen  to  an  odd  number,  most  often  three,  some- 
times five ;  each  party  one  or  two.  The  commissioners  then  name  an 
umpire,  whose  nomination  is  characterised  by  different  modes  of  pro- 
cedure ;  but  treaties  are  rarely  completely  mute  upon  the  way  in  which 
the  umpire  has  to  be  elected.  Sometimes,  if  the  commissioners  are  not 
unanimous  as  to  the  choice,  each  party  names  one  person,  and  then  the 
final  choice  is  determined  by  lot.  Sometimes  umpires  are  only  elected 
to  decide  particularly  upon  a  special  question  upon  which  the  commis- 
sioners cannot  agree. 

Ordinarily  the  umpire  is  simply  designated  as  "  a  third  person  " ;  but 
sometimes  it  is  explicitly  said  that  he  has  to  be  elected  from  among  the 
citizens  of  a  third  neutral  State,  which  corresponds  better  to  the  idea  of 
arbitration. 

In  the  more  recent  conventions  the  choice  of  an  umpire  has  been 
confided  to  a  neutral  Sovereign,  or  his  diplomatic  agent  accredited  to  the 
Government  of  one  of  the  contracting  parties.  This  way  of  designation 
seems  to  be  the  most  just,  provided  always  that  the  choice,  as  we  have 
pointed  out,  falls  upon  a  subject  of  a  third  country. 

The  Governments  name  to  the  commissions  special  counsel  or  agents. 
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ordinarily  one  by  each  party.  The  duty  of  these  counsel  or  agents  is  to 
"  lend  their  assistance  to  the  commissioners  to  present  and  support  the 
claims  of  their  Government,  to  reply  to  the  questions  of  the  opposite 
party,  and  in  general  to  be  the  representatives  of  their  State,  and  then 
the  examination  of  the  resolution  of  all  the  questions"  {Le  Tribunal 
International,  trad,  franc.  Lacointa,  Paris,  1887). 

Among  the  work  of  The  Hague  Peace  Conference  of  1899,  which  sub- 
sequent experience  has  demonstrated  to  be  of  the  greatest  practical 
value,  was  the  adoption  of  certain  provisions  relative  to  International 
Commissions  of  Inquiry.  These  provisions  are  contained  in  the  Con- 
vention for  the  Pacific  Settlement  of  International  Disputes,  which 
was  signed  at  The  Hague  on  July  29,  1899.  Title  III.,  on  Inter- 
national Commissions  of  Inquiry  {Des  Commissions  Internationales 
cCEnquite)  declares  that:  In  differences  of  an  international  nature 
involving  neither  honour  nor  vital  interests,  and  arising  from  a  differ- 
ence of  opinion  on  points  of  fact,  the  Signatory  Powers  recommend 
that  the  parties  who  have  not  been  able  to  come  to  an  agreement  by 
means  of  diplomacy  should,  as  far  as  circumstances  allow,  institute 
an  International  Commission  of  Inquiry,  to  facilitate  a  solution  of 
these  diti'erences  by  elucidating  the  facts  by  means  of  an  impartial 
and  conscientious  investigation  (Art.  9).  The  International  Commis- 
sions of  Inquiry  are  constituted  by  special  agreement  between  the 
parties  in  conflict.  The  Convention  for  an  inquiry  defines  the  facts 
to  be  examined  and  the  extent  of  the  commissioners'  powers.  It  settles 
the  procedure.  On  the  inquiry  both  sides  must  be  heard.  The  terra 
and  the  periods  to  be  observed,  if  not  stated  in  the  Inquiry  Convention, 
are  decided  by  the  commission  itself  (Art.  10).  The  International  Com- 
missions of  Inquiry  are  formed  (see  Art.  11),  unless  otherwise  stipulated, 
in  the  manner  fixed  by  Article  32  of  the  same  Convention.  By  that 
article  it  is  provided  that  the  duties  of  arbitrator  may  be  conferred  on 
one  arbitrator  alone,  or  on  several  arbitrators  selected  by  the  parties 
as  they  please,  or  chosen  by  them  from  the  members  of  the  Permanent 
Court  of  Arbitration  established  by  the  same  Convention.  Failing  the 
constitution  of  the  tribunal  by  direct  agreement  between  the  parties 
the  following  course  shall  be  pursued :  Each  party  appoints  two  arbi- 
trators, and  these  latter  choose  an  umpire  (surrarhitre).  In  case  of 
equal  voting,  the  choice  of  an  umpire  is  entrusted  to  a  third  Power, 
selected  by  the  parties  by  common  accord.  If  no  agreement  is  arrived 
at  on  this  subject,  each  party  selects  a  different  Power,  and  the  choice 
of  the  umpire  is  made  in  concert  by  the  Powers  thus  selected.  By 
Article  12  the  Powers  in  dispute  engage  to  supply  the  International 
Commission  of  Inquiry,  as  fully  as  they  may  think  possible,  with  all 
means  and  facilities  necessary  to  enable  it  to  be  completely  acquainted 
with  and  to  accurately  understand  the  facts  in  question,  l^he  Inter- 
national Commission  of  Inquiry  communicates  its  report  to  the  con- 
flicting Powers,  signed  by  all  the  members  of  the  Commission  (Art.  13). 
This  report  is  limited  to  a  statement  of  facts,  and  has  in  no  way  the 
character  of  an  arbitral  award.  It  leaves  the  conflicting  Powers  entire 
freedom  as  to  the  effect  to  be  given  to  this  statement  (Art.  14). 

Advantage  was  taken  of  these  provisions  as  a  means  of  investigation 
of  international  disputes  in  the  case  of  the  dispute  between  Great 
Britain  and  Kussia,  arising  out  of  the  North  Sea  incident,  during  the 
Russo-Japanese  war  in  1904,  when  the  Ilussian  Baltic  fleet  fired  on 
the  Hull  fishing  fleet  ofl' the  Dogger  Bank  in  the  North  Sea,  causing  loss 
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of  life  and  damage  to  property.  The  British  and  Eiissian  Governments 
agreed  to  the  establishment  of  an  International  Commission  of  Inquiry 
composed  of  five  members,  four  of  whom  were  naval  officers  of  high  rank, 
appointed  by  the  British,  Kussian,  United  States,  and  French  Govern- 
ments, and  the  fifth  was  an  admiral  appointed  by  the  Emperor  of  Austria 
at  the  request  of  these  four.  Article  2  of  the  Declaration  which  was 
exchanged  between  the  British  and  Kussian  Governments  somewhat 
extended  the  scope  of  the  Commission  of  Inquiry  beyond  that  enun- 
ciated in  the  Hague  Convention  to  which  we  have  referred.  It  was 
provided  by  Article  2  that :  "  The  Commission  shall  make  an  inquiry 
into  and  draw  up  a  report  upon  all  the  circumstances  relating  to 
the  North  Sea  incident,  and  particularly  upon  the  question  of  where 
the  responsibility  lies,  and  upon  the  degree  of  the  blame  affecting  the 
nationals  of  the  two  High  Contracting  Powers,  or  of  other  countries, 
in  case  their  responsibility  should  be  ascertained  by  the  inquiry."  The 
Commission  of  Inquiry  met  at  Paris  in  February  1905,  and,  after  the 
issue  of  the  Eeport,  Ptussia  paid  an  indemnity  of  £65,000  to  the  injured 
men  and  the  representatives  of  the  deceased  fishermen. 

The  procedure  of  International  Commissions  of  Inquiry  has  been 
elaborated  by  the  Amended  Convention  for  the  Pacific  Settlement  of 
International  Disputes  passed  at  the  Second  Peace  Conference  at  The 
Hague  in  1907.  Articles  9  to  36  of  Title  III.  of  that  Convention  relate 
to  International  Commissions  of  Inquiry  {Des  Commission  Internationales 
d'EnqvMe),  and  by  Article  17  the  Contracting  Powers  recommend  a  series 
of  rules  as  applicable  to  the  procedure  of  the  Inquiry  in  so  far  as  the 
parties  to  the  dispute  do  not  adopt  other  rules. 

The  following  is  the  text  of  Part  III.  of  the  Convention  which  relates 
to  International  Commissions  of  Inquiry : — 

Article  IX. — In  disputes  of  an  international  nature  involving  neither 
honour  nor  vital  interests,  and  arising  from  a  difference  of  opinion  on 
points  of  fact,  the  Contracting  Powers  deem  it  expedient  and  desirable 
that  the  parties  who  have  not  been  able  to  come  to  an  agreement  by 
means  of  diplomacy,  should,  as  far  as  circumstances  allow,  institute  an 
International  Commission  of  Inquiry,  to  facilitate  a  solution  of  these 
disputes  by  elucidating  the  facts  by  means  of  an  impartial  and  con- 
scientious investigation. 

Article  X. — International  Commissions  of  Inquiry  are  constituted  by 
special  agreement  between  the  parties  in  dispute. 

The  Inquiry  Convention  defines  the  facts  to  be  examined ;  it  deter- 
mines the  mode  and  time  in  which  the  Commission  is  to  be  formed  and 
the  extent  of  the  powers  of  the  Commissioners. 

It  also  determines,  if  there  is  need,  where  the  Commission  is  to  sit, 
and  whether  it  may  remove  to  another  place,  the  language  the  Com- 
mission shall  use  and  the  languages  the  use  of  which  shall  be  authorised 
before  it,  as  well  as  the  date  on  which  each  party  must  deposit  its  state- 
ment of  facts,  and,  generally  speaking,  all  the  conditions  upon  which  the 
parties  have  agreed. 

If  the  parties  consider  it  necessary  to  appoint  Assessors,  the  Con- 
vention of  Inquiry  shall  determine  the  mode  of  their  selection  and  the 
extent  of  their  powers. 

Article  XL — If  the  Inquiry  Convention  has  not  determined  where 
the  Commission  is  to  sit,  it  will  sit  at  The  Hague. 

The  place  of  meeting,  once  fixed,  cannot  be  altered  by  the  Commission 
except  with  the  assent  of  the  parties. 
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If  the  Inquiry  Convention  has  not  determined  what  languages  are  to 
be  employed,  the  question  shall  be  decided  by  the  Commission. 

Article  XII. — Unless  an  undertaking  is  made  to  the  contrary, 
Commissions  of  Inquiry  shall  be  formed  in  the  manner  determined 
by  Articles  XLV.  and  LVII.  of  the  present  Convention. 

Article  XIII. — Should  one  of  the  Commissioners  or  one  of  the 
Assessors,  should  there  be  any,  either  die,  or  resign,  or  be  unable  for 
any  reason  whatever  to  discharge  his  functions,  the  same  procedure  is 
followed  for  filling  the  vacancy  as  was  followed  for  appointing  him. 

Article  XI V. — The  parties  are  entitled  to  appoint  special  agents  to 
attend  the  Commission  of  Inquiry,  whose  duty  it  is  to  represent  them 
and  to  act  as  intermediaries  between  them  and  the  Commission. 

They  are  further  authorised  to  engage  counsel  or  advocates,  appointed 
by  themselves,  to  state  their  case  and  uphold  their  interests  before  the 
Commission. 

Article  XV. — The  International  Bureau  of  the  Permanent  Court  of 
Arbitration  acts  as  registry  for  the  Commissions  which  sit  at  The  Hague, 
and  shall  place  its  offices  and  staff  at  the  disposal  of  the  Contracting 
Powers  for  the  use  of  the  Commission  of  Inquiry. 

Article  XVI. — If  the  Commission  meets  elsewhere  than  at  The 
Hague,  it  appoints  a  Secretary-General,  whose  office  serves  as  registry. 

It  is  the  function  of  the  registry,  under  the  control  of  the  President, 
to  make  the  necessary  arrangements  for  the  sittings  of  the  Commission, 
the  preparation  of  the  Minutes,  and,  while  the  inquiry  lasts,  for  the 
charge  of  the  archives,  which  shall  subsequently  be  transferred  to  the 
International  Bureau  at  The  Hague. 

Article  XVII. — In  order  to  facilitate  the  constitution  and  working 
of  Commissions  of  Inquiry,  the  Contracting  Powers  recommend  the 
following  rules,  which  shall  be  applicable  to  the  inquiry  procedure  in 
so  far  as  the  parties  do  not  adopt  other  rules. 

Article  X  Fill— The  Commission  shall  settle  the  details  of  the  pro- 
cedure not  covered  by  the  special  Inquiry  Convention  or  the  present 
Convention,  and  shall  arrange  all  the  formalities  required  for  dealing 
with  the  evidence. 

Article  XIX. — On  the  inquiry  both  sides  must  be  heard. 

At  the  dates  fixed,  each  party  communicates  to  the  Commission  and 
to  the  other  party  the  statements  of  facts,  if  any,  and,  in  all  cases,  the 
instruments,  papers,  and  documents  which  it  considers  useful  for  ascer- 
taining the  truth,  as  well  as  the  list  of  witnesses  and  experts  whose 
evidence  it  wishes  to  be  heard. 

Article  XX. — The  Commission  is  entitled,  with  the  assent  of  the 
Powers,  to  move  temporarily  to  any  place  where  it  considers  it  may  be 
useful  to  have  recourse  to  this  means  of  inquiry  or  to  send  ouq  or  more 
of  its  members.  Permission  must  be  obtained  from  the  State  on  whose 
territory  it  is  proposed  to  hold  the  inquiry. 

Article  XXI. — Every  investigation,  and  every  examination  of  a 
locality,  must  be  made  in  the  presence  of  the  agents  and  counsel  of  the 
parties  or  after  they  have  been  duly  summoned. 

Article  XXII — The  Commission  is  entitled  to  ask  from  either  party 
for  such  explanations  and  information  as  it  considers  necessary. 

Article  XXIII. — The  parties  undertake  to  supply  the  Commission  of 
Inquiry,  as  fully  as  they  may  think  possible,  with  all  means  and  facilities 
neceusarv  to  enable  it  to  become  completely  acquainted  with,  and  to 
accurately  understand,  the  facts  in  question. 


MIXED  COMMISSIONS  285 

They  undertake  to  make  use  of  the  means  at  their  disposal,  under 
their  municipal  law,  to  insure  the  appearance  of  the  witnesses  or  experts 
who  are  in  their  territory  and  have  been  summoned  before  the  Com- 
mission. 

If  the  witnesses  or  experts  are  unable  to  appear  before  the  Commis- 
sion, the  parties  will  arrange  for  their  evidence  to  be  taken  before  the 
qualified  officials  of  their  own  country. 

Article  XXIV. — For  all  notices  to  be  served  by  the  Commission  in 
the  territory  of  a  third  Contracting  Power,  the  Commission  shall  apply 
direct  to  the  Government  of  the  said  Power.  The  same  rule  applies  in 
the  case  of  steps  being  taken  on  the  spot  to  procure  evidence. 

The  requests  for  this  purpose  are  to  be  executed  so  far  as  the  means 
at  the  disposal  of  the  Power  applied  to  under  its  municipal  law  allow. 
They  cannot  be  rejected  unless  the  Power  in  question  considers  they  are 
calculated  to  impair  its  sovereign  rights  or  its  safety. 

The  Commission  will  equally  be  always  entitled  to  act  through  the 
Power  on  whose  territory  it  sits. 

Article  XXV. — The  witnesses  and  experts  are  summoned  on  the 
request  of  the  parties  or  by  the  Commission  of  its  own  motion,  and, 
in  every  case,  through  the  Government  of  the  State  in  whose  territory 
they  are. 

The  witnesses  are  heard  in  succession  and  separately,  in  the 
presence  of  the  agents  and  counsel,  and  in  the  order  fixed  by  the 
Commission. 

Article  XXVI. — The  examination  of  witnesses  is  conducted  by  the 
President. 

The  members  of  the  Commission  may  however  put  to  each  witness 
questions  which  they  consider  likely  to  throw  light  on  and  complete  his 
evidence,  or  get  information  on  any  point  concerning  the  witness  within 
the  limits  of  what  is  necessary  in  order  to  get  at  the  truth. 

The  agents  and  counsel  of  the  parties  may  not  interrupt  the  witness 
when  he  is  making  his  statement,  nor  put  any  direct  question  to  him, 
but  they  may  ask  the  President  to  put  such  additional  questions  to  the 
witness  as  they  think  expedient. 

Article  XXVII. — The  witness  must  give  his  evidence  without  being 
allowed  to  read  any  written  draft.  He  may,  however,  be  permitted  by 
the  President  to  consult  notes  or  documents  if  the  nature  of  the  facts 
referred  to  necessitates  their  employment. 

Article  XXV III — A  Minute  of  the  evidence  of  the  witness  is  drawn 
up  forthwith  and  read  to  the  witness.  The  latter  may  make  such  altera- 
tions and  additions  as  he  thinks  necessary,  which  will  be  recorded  at  the 
end  of  his  statement. 

When  the  whole  of  his  statement  has  been  read  to  the  witness,  he  is 
asked  to  sign  it. 

Article  XXIX. — The  agents  are  authorised,  in  the  course  of  or  at 
the  close  of  the  inquiry,  to  present  in  writing  to  the  Commission  and  to 
the  other  party  such  statements,  requisitions,  or  summaries  of  the  facts 
as  they  consider  useful  for  ascertaining  the  truth. 

Article  XXX. — The  Commission  considers  its  decisions  in  private 
and  the  proceedings  are  secret. 

All  questions  are  decided  by  a  majority  of  the  members  of  the 
Commission. 

If  a  member  declines  to  vote,  the  fact  must  be  recorded  in  the 
Minutes. 
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Article  XXXI.—The  sittings  of  the  Commission  are  not  public,  nor 
the  Minutes  and  documents  connected  with  the  inquiry  published  except 
in  virtue  of  a  decision  of  the  Commission  taken  with  the  consent  of  the 

parties.  ,    ,,    i  ^ 

Article  XXXIL— After  the  parties  have  presented  all  the  explana- 
tions and  evidence,  and  the  witnesses  have  all  been  heard,  the  President 
declares  the  inquiry  terminated,  and  the  Commission  adjourns  to  deliberate 
and  to  draw  up  its  Report. 

Article  XXXIIL— The  Report  is  signed  by  all  the  members  of  the 
Commission. 

If  one  of  the  members  refuses  to  sign,  the  fact  is  mentioned;  but 
the  validity  of  the  Report  is  not  affected. 

Article  XXXIV. — The  Report  of  the  Commission  is  read  at  a  public 
sitting,  the  agents  and  counsel  of  the  parties  being  present  or  duly 
summoned. 

A  copy  of  the  Report  is  given  to  each  party. 

Article  XXXV. — The  Report  of  the  Commission  is  limited  to  a 
statement  of  facts,  and  has  in  no  way  the  character  of  an  Award.  It 
leaves  to  the  parties  entire  freedom  as  to  the  effect  to  be  given  to  the 
statement. 

Article  XX XV I. — Each  party  pays  its  own  expenses  and  an  equal 
share  of  the  expenses  incurred  by  the  Commission. 

lYIixed  Fund- — If  a  trustee  or  other  person  holding  money 
in  a  fiduciary  character  mixes  and  confuses  the  property  which  he  so 
holds  with  his  own  money,  the  whole  becomes  in  a  sense  a  mixed  fund 
and  the  cestui  que  trust  will  be  held  entitled  to  every  portion  of  the 
blended  property  which  the  trustee  cannot  prove  to  be  his  own  {Lupton 
V.  White,  1808,  15  Ves.  432;  33  E.  R.  817;  10  R.  R.  94;  Cook  v. 
Addison,  1869,  L.  R.  7  Eq.  470);  and  into  whatever  property  the  mixed 
fund  may  be  convicted  or  can  be  traced  the  cestui  que  trust  has  a  lien 
over  it  {Re  Hallett's  Estate,  1880,  13  Ch.  D.  696). 

The  rule  in  Clayton's  Case,  1816,  1  Mer.  572  ;  35  E.  R.  781 ;  15  R.  R. 
151,  which  in  the  case  of  a  current  account  presumes  that  it  is  the  sum 
first  paid  in  that  has  been  first  drawn  out,  does  not  apply  between  a 
trusteee  and  his  cestui  que  trust,  where  the  former  has  mixed  his  own 
and  trust  moneys  in  his  banking  account,  and  afterwards  drawn  out 
sums  in  the  ordinary  way  by  cheques;  in  such  a  case  the  trustee  is 
presumed  to  have  drawn  out  his  own  money  in  preference  to  the  trust 
money  {In  re  Hallett's  Estate,  1880,  13  Ch.  D.  696).  A  trustee  who  has 
mixed  his  own  and  the  trust  moneys  then  invested  part  of  the  amount 
and  then  dissipated  the  remainder  cannot  maintain  that  the  investment 
represents  his  own  money  and  that  the  money  spent  was  the  trust 
money  {Re  Oatway,  [1903]  2  Ch.  356).  The  rule  in  Claytons  Case, 
supra,  is,  however,  applicable  as  between  two  cestuis  que  trust  {In  re 
Hullett,  supra,  per  Fry,  J.;  Hancock  v.  Smith,  1889,  41  Ch.  D.  456). 
See  Blended  Fund  ;  Trusts. 

Where  a  testator  directs  a  sale  of  his  real  estate,  and  the  proceeds 
and  his  personal  estate  are  dealt  with  by  him  as  one  mass,  it  constitutes 
what  is  called  a  mixed  fund,  and  when  he  directs  the  payment  of  debts 
or  legacies  or  lx)th  out  of  this  fund  the  real  and  personal  estate  must 
contribute  to  tlie  payment  in  proportion  to  their  respective  amounts  (for 
autliorities  see  Williams  on  Executors,  10th  ed.,  p.  1336).  But  a  gift 
of  realty  and  personalty,  without  constituting  them  a  mixed  fund  by 
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directing  a  sale  of  the  realty,  will  not  alter  the  primary  liability  of  the 
personal  estate  to  pay  debts  {Boughton  v.  Boughton,  1848,  1  H.  L.  406 ; 
Tidd  V.  Lister,  1854,  3  De  G.,  M.  &  G.  857;  43  E.  E.  336 ;  Re  Boards, 
[1895]  1  Ch.  499).  The  direction  to  convert  the  realty  is  not,  however, 
essential  to  the  application  of  the  rule  as  to  contribution  if  the  testator 
has  shown  an  intention  of  constituting  a  mixed  fund  out  of  which  the 
debts  are  to  be  paid  {Allan  v.  Gott,  1871,  7  Ch.  439). 

lYIixed  Government.— A  form  of  government,  such  as  that 
in  this  country,  which  combines  the  three  elements  of  a  monarchy,  an 
aristocracy,  and  a  democracy,  is  sometimes  termed  a  mixed  government. 

Mixed  Larceny-— See  Larceny,  Vol.  VIIL  at  p.  58. 
IVIixed    Questions   of    Law   and    Fact.— Cases  in 

which  the  jury  is  to  find  the  particular  facts  and  the  Court  is  to  decide 
upon  the  legal  quality  of  those  facts  (Wharton,  Laiv  Lexicon).  Eeason- 
able  notice,  for  example,  is  a  mixed  question  of  law  and  fact;  the 
situation  and  places  of  the  parties,  the  post  hours,  and  other  matters 
of  that  kind,  are  facts  to  be  ascertained  by  the  jury;  but  whether 
under  the  particular  circumstances  something  was  done  in  reasonable 
time,  is  a  question  of  law  in  which  the  judge  should  direct  the  jury 
{per  Grose,  J.,  in  Darhishire  v.  Parker,  1805,  6  East,  9).  See  Fact  or 
Law,  Question  of. 

Mixed  Tithes-— See  Tithes. 

Mixed    Tribunals   is   the  name  given  to  an  international 

jurisdiction  introduced  into  Egypt  in  1875  {Mglement,  November  10, 
1874)  by  Ismail  Pasha,  under  the  guidance  of  his  able  minister  Nubar 
Pasha.  The  details  had  been  settled  in  protracted  negotiations  before- 
hand with  the  various  Christian  Powers  of  Europe.  These  tribunals, 
though  they  partly  superseded  the  existing  consular  Courts,  at  the 
same  time  made  the  administration  of  justice  quite  independent  of  the 
executive  government  of  Egypt. 

British  consular  jurisdiction  to  the  extent  of  the  competence  of  these 
new  international  Courts  was  accordingly  suspended  by  an  Order  in 
Council,  dated  February  5,  1876. 

The  resulting  state  of  things  is  that  at  present  there  are  in  Egypt 
three  different  kinds  of  jurisdiction.  The  native  Courts  decide  all  cases 
between  natives,  the  consular  Courts  still  deal  with  matters  between 
persons  of  the  same  nationality,  and  cases  between  persons  of  different 
nationalities,  whether  native  or  European,  belong  to  the  mixed  Courts. 
These  arrangements  do  not  affect  criminal  charges,  which  when  against 
a  native  must  be  brought  in  the  native  Court,  and  when  against  a 
European  in  his  consular  Court. 

Mixed  Courts  of  First  Instance  sit  at  Alexandria,  Mansourah,  and 
Cairo;  and  the  Court  of  Appeal,  whose  decisions  are  final,  sits  at 
Alexandria.  On  the  Court  of  Appeal  each  of  the  six  great  Christian 
Powers  is  represented  by  one  judge  (except  France,  which  is  represented 
by  two),  and  in  the  Courts  of  First  Instance  by  two  judges.  Of  the 
smaller  Powers  some  have  one  and  others  two  judges  in  the  Court 
of  First  Instance.  In  the  Court  of  Appeal,  Belgium  and  Greece  also 
have  each  a  judge,  the  latter  on  account  of  the  large  Greek  colony 
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settled  in  Egypt,  the  former  on  behalf  of  the  secondary  States  of 
Europe. 

The  Courts  of  First  Instance  are  each  composed  of  five  judges— three 
Europeans  and  two  natives — and  the  two  divisions  of  the  Appeal  Court 
are  composed  each  of  five  European  and  three  native  judges. 

The  Courts  were  instituted  for  a  period  of  five  years  only,  and, 
except  for  an  interval,  during  which  Great  Britain  only  renewed  from 
year  to  year,  the  institution  has  been  continued  for  periods  of  five 

years. 

When  the  new  jurisdiction  was  created  fifteen  Powers  under  the 
capitulations  were  exercising  independent  authority  within  the  Khedive's 
dominions.  Egypt  was  then  governed  in  Eastern  fashion,  and  the  only 
trustworthy  justice  was  that  of  the  consular  Courts.  The  native 
tribunals  have  since  been  reorganised  under  the  management  of  Sir 
John  Scott,  who  is  strengthening  them  as  far  as  possible  by  the 
appointment  of  Europeans. 

Though  a  time  may  come  when  the  mixed  Courts  will  be  superfluous, 
frequent  proposals  to  supersede  them  seem  premature,  and  have  pro- 
bably been  dictated  rather  by  the  too  great  zeal  of  the  judges  than  any 
shortcoming  in  the  performance  of  their  duties. 

The  absence  of  any  immediate  higher  authority  to  interpret  or 
amend  the  organic  charter  has  encouraged  a  tendency  on  the  part 
of  the  Appeal  Court  to  extend  its  jurisdiction. 

The  following  quotation  from  an  article  in  the  Times  on  the  working 
of  the  Mixed  Tribunals,  by  a  correspondent  at  Cairo,  bears  on  this 
subject: — "The  principle  of  mixed  nationality  has  completely  given 
way  to  the  theory  of  mixed  interest.  The  different  nationality  of  the 
parties  is  no  longer  essential.  The  competency  or  incompetency  depends 
on  whether  there  is  a  mixed  interest  involved  in  the  suit,  and  the 
presence  or  absence  as  party  of  the  person  representing  the  mixed 
interest  does  not  affect  the  question.  A  native  bankruptcy,  for  instance, 
is  declared  mixed  if  there  is  a  single  foreign  creditor.  Moreover,  the 
sole  appearance  of  a  foreigner  in  '  any  way  in '  a  case,  as,  for  instance, 
the  joinder  of  the  clerk  of  a  mixed  tribunal  for  formal  purposes,  transfers 
a  suit  between  natives  to  the  mixed  Courts.  A  native  creditor  has  at 
the  beginning  of  his  suit  only  to  join  a  foreigner  to  his  native  debtor. 
If  the  foreigner  retires  from  the  case  it  still  remains  *  mixed.'  .  .  .  Com- 
panies whose  shares  are  held  by  foreigners  are  held  equally  mixed  in 
spite  of  Articles  46  &  47  of  the  Code  de  Commerce,  which  declares  that 
no  company  can  exist  save  by  virtue  of  a  firman  of  the  Khedive  approv- 
ing the  conditions  of  the  articles  of  association,  and  authorising  its 
establishment :  *  companies  that  may  be  founded  in  Egypt  shall  all  be 
of  Egyptian  nationality,  and  must  all  have  their  office  there '  (Art.  47). 
Even  if  the  statutes  of  the  company  declare  it  to  be  native  and  under 
native  jurisdiction,  the  mixed  jurisdiction  is  still  claimed  and  established. 
...  In  the  matter  of  taxes  the  Court  has  declared  itself  competent  to 
examine  whether  a  tax  is  legal,  whether  its  amount  is  excessive,  whether 
even,  if  the  tax  is  not  excessive,  the  administration  has  not  misapplied 
the  law  in  such  a  way  as  to  require  reparation  or  restitution  "  {Times, 
April  17,  1897). 

The  Court  in  the  case  raised  by  the  minority  of  the  Caisse  de  la 
Ddte  Puhliqice  assumed  the  right  to  judge  the  Egyptian  Government 
even  in  its  capacity  of  sovereign  government  on  a  matter  of  the  applica- 
tion of  its  revenues,  under  Article  11  of  the  charter,  which  gives  the 
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Courts  jurisdiction  "  where  an  acquired  right  of  a  foreigner  under  the 
civil  code  has  been  injuriously  affected  by  an  act  of  administration," 
though  it  declares  them  incompetent  "to  interpret  or  arrest  the  execution 
of  an  administrative  measure."  The  meaning  of  neither  the  first  part 
of  the  article  nor  the  restriction  is  clear.  Moreover,  a  jurisdiction  over 
acts  of  administration,  which  may  have  been  necessary  or  desirable 
when  Egyptian  native  rule  was  uncontrolled,  has  now  ceased  to  have 
a  raison  ditre. 

See  also  the  article  Egypt,  Legislation  and  Judicial  Organisation, 
Vol.  V.  p.  73. 

[Authorities. — Feraud-Giraud,  Les  Justices  Mixtes  dans  les  pays  hors 
dc  Chritientd,  Paris,  1884;  Marten's  Des  Consuls  et  de  la  juridiction 
coTisulaire  en  Orient,  Paris,  1873 ;  Kamarowsky,  Le  Tribunal  International , 
trad,  franc.  Lacointa,  Paris,  1887 ;  Twiss,  Law  of  Nations  in  Time  of  Peace, 
ed.  1884,  Oxford,  1884;  Holland,  The  European  Concert  in  the  Eastern 
Question,  pp.  102,  103,  128-147 ;  De  la  Competence  des  Trihunaux  Mixtes 
d'Egypte,  Abdallah  Simaika ;  EUjiients  de  Procedure,  Civile  et  Commerciale 
d^aprds  le  Code  indigbie  compare  au  Code  Mixte,  Lusena  Bey,  Cairo,  1897- 
1899 ;  Lord  Cromer's  Annual  Reports  on  Egypt ;  The  Judicial  Advisers 
Annual  Reports,  1892-1897,  by  Sir  John  Scott,  K.C.M.G. ;  1898-1907, 
by  Sir  Malcolm  M'llwraith,  K.C.M.G.] 

Mobilia  sequuntur  personam-— See  Private  Inter- 
national Law. 

IVIock  Auction.— See  Auction. 

lYIodcratC  Speed.— The  term  in  Art.  16  of  the  Eules  for 
Preventing  Collisions  at  Sea,  of  November  27,  1896,  is  a  relative  term, 
depending  upon  the  circumstances  {The  Beta,  1883,  9  P.  D.  134); 
a  vessel  must,  however,  reduce  her  speed  so  far  as  she  can  consistently 
with  keeping  steerage  way  {The  Zadok,  1883,  ihid.  114;  see  Marsden, 
Collisions  at  Sea,  5th  ed.,  1904,  373,  376  ;  The  Campania,  [1901]  P.  289 ; 
The  Oceanic,  1903,  19  T.  L.  E.  364).  See  Collisions  at  Sea,  Vol.  IIL, 
at  p.  173. 

Moderate  Terms. — An  order  for  goods  "  on  moderate  terms" 
was  held  a  sufhcient  memorandum  within  sec.  17  of  the  Statute  of  Frauds 
{Ashcroft  v.  Mcrrrin,  1842,  4  Man.  &  G.  450 ;  61  E.  E.  559).  See  Sale 
OF  Goods. 

IVIodus  Decimandi. — Any  means  whereby  the  general  law 
of  tithing  was  altered  and  a  new  method  of  taking  tithes  was  introduced 
was  called  a  modus  decimandi,  or  simply  a  modus.  It  frequently  took 
the  form  of  a  fixed  money  payment.     See  Tithes. 

lYIohammedan  Law. — A  Mohammedan  living  in  the  King's 
dominions  is  for  many  purposes  subject  to  our  law ;  but  in  British  India 
{q.v.)  and  some  other  parts  of  the  empire  the  Mohammedan  Law  holds 
its  ground  as  a  personal  or  tribal  law,  which  is  applied  in  questions 
relating  to  marriage,  inheritance,  etc.  All  followers  of  the  Prophet 
acknowledge  the  authority  of  the  QuWan  or  Koi^an ;  but  the  doctrine  of 
vol.  IX.  19 
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that  book  is  religious  rather  than  legal ;  in  many  points  it  is  superseded 
and  even  contradicted  by  the  great  jurists  of  Islam.  On  the  death 
of  Mohammed,  a  dispute  concerning  the  succession  to  the  Caliphate 
brought  about  a  division  of  Islam  into  two  sects,  the  Shiahs  and  the 
Sunnis :  these  sects  are  subdivided  into  schools  which  are  at  variance 
in  regard  to  the  rules  of  succession,  etc.  Of  the  four  Sunni  schools  the 
most  important  is  that  founded  by  Abu  Hanifa  (died  A.D.  768)  and  his 
disciples  Abu  Yusuf  and  Mohammed.  The  teaching  of  this  school 
is  accepted  by  the  majority  of  Indian  Mussulmans,  by  the  Afghans, 
Turkomans,  Turks,  and  Egyptians.  The  Hedaya  is  one  of  the  most 
celebrated  treatises  on  Hanafi  law ;  it  was  written  by  Burhan-ud-din 
Ali  ibn  Abu  Bakr,  who  died  a.d.  1196.  The  Mogul  Emperors  were 
members  of  the  Hanafi  school ;  their  views  are  embodied  in  the  Fatawa- 
AlamgiH,  compiled  by  order  of  Aurangzib.  The  Shiah  sect  divides  into 
three  branches;  the  Asna-Asharya  branch  includes  the  Akhbari  and 
Usuli  schools.  The  Sharaya-ul-Islam,  a  book  of  Akhbari  doctrine 
dating  from  the  thirteenth  century,  was  used  by  Sir  W.  Jones  and  Mr. 
Baillie  in  compiling  their  Digests.  These  sectarian  divisions  make 
it  almost  impossible  to  harmonise  or  codify  the  law  administered 
among  Mussulmans  in  India.  As  compared  with  Hindu  law  {q.v.) 
the  Mohammedan  law  is  more  favourable  to  individual  liberty;  the 
distinction  between  ancestral  and  self -acquired  property  is  not  observed. 
An  owner  may  usually  dispose  of  one-third  of  his  property  by  will. 
Some  Mohammedans  follow  Hindu  customs  in  regard  to  their  property. 
Great  importance  attaches  to  the  law  of  Wakf  or  religious  endowment ; 
the  decisions  of  the  Privy  Council  dealing  with  this  subject  have  been 
keenly  discussed  in  India. 

[Authorities. — The  sources  of  Mohammedan  law  are  described  in  the 
Introductions  to  the  two  volumes  of  Mr.  Justice  Ameer  Ali's  Moham- 
medan Law.  Sale's  translation  of  the  Koran  is  well  known ;  there  is 
also  a  translation  by  E.  H.  Palmer  in  the  Sacred  Books  of  the  East, 
vols.  vi.  and  vii.  The  Hedaya  was  translated  by  Charles  Hamilton. 
See  also  Baillie's  Digests,  W.  H.  Macnagh ten's  Principles  and  Precedents, 
and  Sir  R.  K.  Wilson's  Digest  of  Anglo- Muhammadan  Law.] 

Molest. — A  covenant  in  a  separation  deed  between  husband  and 
wife  by  one  of  the  parties  not  to  molest  the  other  is  not  broken  unless 
there  is  both  an  annoyance  and  an  intention  to  annoy  {Hunt  v.  Hunt, 
1897,  67  L.  J.  Q.  B.  18).  In  that  case  it  appeared  that  the  husband, 
who  had  covenanted  not  to  molest  his  wife,  had  gone  to  Texas  for  the 
purpose  of  instituting,  and  that  he  did  in  fact  there  institute,  divorce 
proceedings,  and  this,  it  was  contended,  constituted  molestation.  The 
Court  of  Appeal,  however,  held  that  by  themselves  these  proceedings 
did  not  amount  to  molestation,  there  being  no  intention  to  annoy  the 
wife.  See  the  earlier  cases  on  the  subject  discussed  in  the  judgments 
of  the  Court  in  Hunt  v.  Hunt,  supra. 

As  to  molestation  in  other  cases,  see  Combination;  Conspiracy; 
Intimidation. 

lYlonaco.— -4rea.— The  Mediterranean  Principality  of  Monaco  is 
surrounded,  except  on  the  south,  by  the  French  Department  of  Alpes 
Maritniies,  and  has  an  area  of  eight  square  miles  or  about  two-thirds 
of  the  size  of  Dublin  City. 

Earlier  History.— From  as  early  as  the  fourteenth  century  Monaco 
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has  been  in  alliance  with  France,  except  for  a  period  of  one  hundred 
and  seventeen  years,  from  1524  to  1641,  when  it  exchanged  the  alliance 
with  France  for  that  with  Spain.  In  1793  France  annexed  the  principality, 
but  in  1814,  in  accordance  with  the  terms  of  the  Treaty  of  Paris 
(Hertslet's  State  Papers,  vol.  i.  p.  115),  restored  it  to  its  own  ruler; 
and  in  the  following  year  by  the  Treaty  of  Vienna  {ibid.,  vol.  ii.  p. 
385)  Monaco  was  placed  under  the  protection  of  Sardinia.  Finally 
in  1861  the  principality  once  more  came  under  the  protection  of 
France,  to  whom  Prince  Charles  in.  ceded  his  rights  over  Mentone 
and  Koquebrune. 

Constitution. — The  prince  is  an  absolute  ruler,  who  carries  on  the 
government  through  a  governor-general  with  a  secretary-general  and  a 
secretary  of  state.  There  is  a  purely  consultative  council  of  five 
members,  all  of  whom  are  appointed  by  the  prince. 

Local  Government. — The  administration  of  local  affairs  is  vested  in 
a  "  Maire  "  and  two  assistants,  aided  by  a  commission  of  five  members, 
wha  are  appointed  by  the  prince. 

Laius. — The  French  codes  (see  France)  were  adopted  in  1819. 

Application  of  Imperial  Acts. — Monaco  having  acceded  to  the  Berne 
Copyright  Convention,  her  relations  with  the  IJnited  Kingdom  as  to 
copyright  are  now  regulated  by  Order  in  Council  (St.  R.  &  0.,  Rev. 
1904,  vol.  ii.,  "Copyright,"  p.  11). 

Extradition  {q.v.)  is  regulated  by  the  treaty  of  December  17,  1891 
{ibid.,  vol  v.,  "  Fugitive  Criminal,"  p.  158). 

[See  The  Statesman's  Year-Book.'] 

lYIoney  Bill. — In  certain  important  respects  the  procedure  on 
a  money  bill  differs  from  that  on  other  bills  in  Parliament.  According 
to  constitutional  practice,  a  money  bill  can  only  originate  in  the  House 
of  Commons  and  in  a  Committee  of  the  whole  House ;  further,  it  must 
be  initiated  on  a  recommendation  from  the  Crown.  From  a  very  early 
period  the  House  of  Commons  claimed  the  exclusive  right  to  deal  with 
supplies.  On  two  occasions  in  the  seventeenth  century,  while  admitting 
the  right  of  the  Lords  to  reject  a  money  bill,  the  Commons  denied  their 
right  to  alter  or  amend  such  a  measure.  The  question  of  the  respective 
powers  of  the  two  Houses  in  relation  to  this  subject  arose  again  in  1763, 
when  the  Lords  opposed  the  third  reading  of  the  Wines  and  Cider 
Duties  Bill,  but  much  more  prominently  in  1860  over  the  Paper  Duties 
Repeal  Bill.  This  Bill  having  passed  the  House  of  Commons  was 
rejected  in  the  House  of  Lords,  a  proceeding  which  excited  much 
controversy,  and  was  the  occasion  of  the  three  celebrated  resolutions 
of  Lord  Palmerston.  These  were — (1)  "That  the  right  of  granting 
aids  and  supplies  to  the  Crown  is  in  the  Commons  alone,  as  an 
essential  part  of  their  constitution ;  and  the  limitation  of  all  such 
grants,  as  to  the  matter,  manner,  measure,  and  time,  is  only  in  them ;  " 
{2)  "That  although  the  Lords  have  exercised  the  power  of  rejecting 
bills  of  several  descriptions  relating  to  taxation  by  negativing  the 
wliole,  yet  the  exercise  of  that  power  by  them  has  not  been  frequent, 
and  is  justly  regarded  by  this  House  with  peculiar  jealousy,  as  affecting 
the  right  of  the  Commons  to  grant  the  supplies  and  to  provide  the 
ways  and  means  for  the  service  of  the  year ;  "  and  (3)  "  That,  to 
guard  for  the  future  against  an  undue  exercise  of  that  power  by  the 
Lords,  and  to  secure  to  the  Commons  their  rightful  control  over 
taxation  and  supply,  this  House  has  in  its  own  hands  the  power  so  to 
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impose  and  remit  taxes  and  to  frame  Bills  of  Supply,  that  the  right  of 
the  Commons  as  to  the  matter,  manner,  measure,  and  time  may  be 
maintained  inviolate."  The  question  was  again  raised  during  the 
discussion  on  the  Finance  Bill  of  1894.  In  the  House  of  Lords  the 
Lord  Chancellor  (Lord  Herschell),  pointed  out  that  although  the  abstract 
right  of  the  Lords  to  reject  a  money  bill  was  clear,  such  a  proceeding 
would  certainly  not  be  in  accordance  with  well-established  constitutional 
practice ;  and"^  he  further  stated  that  the  Privy  Council  some  years 
previously  having  been  asked  whether  it  was  the  constitutional  right 
of  the  Upper  of  the  two  Chambers  in  one  of  the  Australian  colonies 
to  amend  a  money  bill,  had  answered  that  as  the  two  Houses  appeared 
to  have  been  established  upon  the  same  basis  as  regards  their  mutual 
relations  as  the  House  of  Lords  and  the  House  of  Commons,  it  would 
be  unconstitutional  in  the  Upper  Chamber  to  amend  such  a  bill.  This 
opinion  of  the  Privy  Council  could  not  indeed,  as  was  pointed  out, 
legally  affect  the  relations  of  the  two  Houses  in  this  country,  but  it 
shows  the  settled  parliamentary  practice.  On  the  same  occasion  the 
Marquis  of  Salisbury,  while  not  disputing  the  necessity  of  the  accepted 
practice,  yet  thought  it  important,  in  view  of  the  changes  which  had 
come  over  the  constitution,  that  that  House  should  rigidly  adhere  to- 
its  legal  powers  (Hansard,  vol.  xxvii.,  4th  series,  pp.  985,  1222  et  seq.\ 

In  its  introductory  phraseology  a  money  bill  also  differs  from  an 
ordinary  bill.  It  commences  with  an  address  to  the  Sovereign  by  the 
Commons,  stating  that  they  have  given  and  granted  the  several  duties 
therein  mentioned  for  the  use  of  His  Majesty ;  in  this  again  we  see 
reflected  the  exclusive  right  of  the  Commons  to  initiate  such  legislation. 
See  House  of  Commons. 

[Authorities. — May,  Constitutio7i,al  History,  3rd  ed.,  vol.  ii.  pp.  103 
et  seq. ;  Anson,  Lavj  and  Custom  of  the  Constitution,  Parliament,  3rd. 
ed.,  pp.  265  et  seq.] 

Money,  Costs,  Charges,  and  Expenses-— "When 

the  legislature  mentions  'money,  costs,  charges,  and  expenses'  (s.  18,. 
1  &  2  Vict.  c.  110),  it  means  money  decreed  or  ordered  to  be  paid, 
together  with  the  costs,  charges,  and  expenses,  to  be  ascertained  in  the 
usual  way  by  the  officers  of  the  Court.  It  is  unnecessary  to  decide  the 
point,  but  I  am  of  opinion  that,  with  respect  to  costs,  it  is  enough  if 
they  are  ascertained  by  the  officer  of  the  Court,  and  that  it  is  not  neces- 
sary that  there  should  be  any  order  to  pay  after  they  are  taxed  "  (per 
Parke,  B.,  in  Jones  v.  Williams,  1841,  10  L.  J.  Ex.  253,  257). 

IVIoney  Counts.  — See  Assumpsit;  Pleading,  Be/ore  the 
Jiulicature  Acts. 

Money  Due.— The  meaning  of  this  phrase  when  used  in  a  will 
has  been  the  subject  of  frequent  judicial  decision.  The  words  will  pass 
a  balance  at  the  bank  {Carr  v.  Carr,  1811,  1  Mer.  541?i. ;  35  E.  E.  799), 
whether  on  demand  or  on  deposit  {Re  Derbyshire,  [1906]  1  Ch.  135)! 
Money  receivable  under  a  policy  of  insurance  on  his  own  life  was  held 
to  i)a88  under  a  bequest  by  a  testator  of  "any  money  that  he  might  die 
Ix.HHcssed  of,  or  which  might  be  due  and  owing  to  him  at  the  time  of  his 
d('c..aHe  {Petty  v.  Willson,  1869,  L.  R  4  Ch.  574).  Damages  recovered 
in  an  action  by  an  executor  for  a  breach  of  covenant  committed  in  the 
lifetime  of  his  testator  will  also  pass  under  a  bequest  by  the  testator 
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of  "money  due"  {Bide  v.  Harrison,  1873,  L.  E.  17  Eq.  76);  but  freight 
earned  on  a  voyage  not  completed  till  after  the  death  of  the  testator 
was  held  not  to  pass  under  such  a  bequest  {Stepheyison  v.  Dowson,  1840, 
3  Beav.  342;  49  E.  R.  135;  52  R.  R.  149).  In  Martin  v.  Rohson,  1873, 
L.  R.  8  Ch.  401,  Hellish,  L.J.,  said  (p.  406) :  "  I  think  it  very  likely  that 
the  expression  '  sum  and  sums  of  money  due  and  owing  to  me '  would 
be  held  to  extend  beyond  debts  properly  so  called,  and  might  include 
all  sums  of  money  which  there  was  a  present  right  to  receive,  though 
the  administrations  which  were  necessary  to  be  taken  out  before  they 
could  be  received  had  not  been  taken  out.  But  in  order  to  come  within 
this  description  the  subject  must  be  something  which  at  the  death  of 
the  testatrix  could  be  described  as  a  sum  of  money,"  and  it  was  held 
that  the  words  did  not  include  a  distributive  share  in  personal  estate  not 
got  in  at  the  time  of  the  testator's  death. 

A  bequest  by  a  testatrix  to  her  debtor  of  all  moneys  owing  from  him 
was  held,  where  there  were  cross  debts,  a  bequest  of  the  balance  {Ganly 
v.  Bowling,  1880,  5  L.  R.  Ir.  628). 

A  bequest  of  "  all  money  due  on  mortgage "  does  not  pass  money 
charged  on  property  {Earl  Poulett  v.  Hood,  1866,  35  Beav.  234;  55  E.  R. 
885). 

lYIoncy,  Goods,  or  Chattels.— Choses  in  action  are 
included  in  the  phrase  ''  money,  goods,  or  chattels  "  in  Order  57,  r.  1, 
as  to  interpleader  proceedings  {Robinson  v.  Jenkins,  1890,  24  Q.  B.  D. 
275). 

lYIoncy  in  Hand.— "There  is  no  real  difference  between 
'money  in  hand'  and  'ready  money'"  {fer  Lord  Lyndhurst,  L.C.,  in 
Parker  v.  Marchant,  1843,  1  Ph.  356 ;  12  L.  J.  Ch.  385).  In  that  case 
it  was  held  that  balances  at  his  banker's  passed  under  a  gift  by  the 
testator  of  his  "  ready  money."  Money  on  deposit  at  a  bank  subject  to 
more  than  twenty-four  hours'  notice  of  withdrawal  is  not  "  ready  money  " 
{Re  Wheeler,  [1904]  2  Ch.  66 ;  Re  Price,  [1905]  2  Ch.  55). 

IVIoncyinthC  Funds. — The  bonds  of  a  foreign  Government, 
though  guaranteed  by  this  country,  have  been  held  not  to  be  included 
in  the  phrase  "  moneys  in  the  funds  "  {Burnie  v.  Getting,  1845,  2  Coll. 
324;  63  E.  R.  754;  70  R.  R.  239). 

IVIoney lenders. — This  article  relates  only  to  registration  and 
penalties.  Questions  of  unconscionableness  and  interest  will  be  found 
under  Interest  Recoverable  in  Actions  {q.v.). 

Definition. — Sec.  6  of  the  Moneylenders  Act,  1900,  63  &  64  Vict, 
c.  51,  defines  moneylender  as  every  person  whose  business  is  that  of 
moneylending,  or  who  advertises  or  announces  himself,  or  holds  himself 
out  in  any  way,  as  carrying  on  that  business.  The  Act  does  not  include 
pawnbrokers,  friendly  societies,  bodies  empowered  by  Parliament  to  lend 
money,  bankers,  or  bodies  corporate  exempted  by  the  Board  of  Trade 
from  registration  under  the  Act.  (See  the  Forms  and  the  note  thereto, 
infra.) 

Registration. — Moneylenders  must  register  themselves  at  the  office 
provided  for  the  purpose  by  the  Inland  Revenue  authorities  under  their 
own  or  their  usual  trade-names,  with  every  address  where  the  money- 
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lending  business  is  carried  on  (ibid.,  s.  2).  The  business  may  be  carried 
on  in  no  other  name  and  at  no  other  address  than  those  registered  (ibid., 
8.  2  (b)  (c)).  Every  moneylender  is  required  to  furnish  a  borrower,  on 
tender  of  a  reasonable  sum  for  expenses,  with  copies  of  any  documents 
relating  to  the  loan  or  any  security  therefor  (ibid.,  s.  2  (d)).  Regula- 
tions for  registration  are  in  the  hands  of  the  Inland  Revenue  authorities, 
but  registration  fees  (and  renewal  fees)  may  not  exceed  £1  (ibid.,  s.  3  (1)). 
Registration  is  valid  for  three  years,  and  after  that  period  a  renewal 
must  be  made  (s.  3  (2)). 

Penalties. — By  sec.  2  failure  to  register,  or  carrying  on  business  in  a 
manner  contrary  to  the  provisions  of  the  Act,  entails  liability  to  a  fine 
not  exceeding  £100  for  the  first  offence,  and  for  a  second  or  subsequent 
offence  to  imprisonment  (with  or  without  hard  labour)  for  a  term  not 
exceeding  three  months,  or  to  a  fine  not  exceeding  £100,  or  to  both.  If 
the  offender  be  a  body  corporate,  it  is  liable,  on  a  second  or  subsequent 
conviction,  to  a  fine  not  exceeding  £500.  For  any  prosecution  for 
failing  to  register  name  and  address  the  consent  of  the  Attorney- 
General  or  Solicitor-General  must  first  be  had.  The  above  penalties 
are  recoverable  under  the  Summary  Jurisdiction  Acts.  Persons  carry- 
ing on  the  business  of  moneylenders,  whether  principals  or  agents,  who 
fraudulently  induce  or  attempt  to  induce  persons  to  borrow  by  false, 
misleading,  or  deceptive  statements  or  promises,  or  by  dishonest  con- 
cealment of  material  facts,  are  guilty  of  misdemeanor,  and  are,  on 
indictment,  liable  to  imprisonment  up  to  two  years  (with  or  without 
hard  labour),  or  to  a  fine  not  exceeding  £500,  or  to  both  (s.  4). 

Dealing  with  Infants. — By  sec.  2  of  the  Betting  and  Loans  (Infants) 
Act,  1892,  55  Vict.  c.  4,  no  circular  may  be  sent  to  an  infant  inviting 
him  to  borrow  money,  and  by  sec.  5  of  the  Moneylenders  Act,  1900,  the 
person  sending  such  circular  is  to  be  deemed  to  have  known  that  the 
same  was  sent  to  a  person  under  age  unless  it  be  proved  that  he  had 
reasonable  ground  for  believing  that  the  infant  was  of  full  age. 

Cases. — If  a  moneylender  is  unregistered  he  cannot  recover  in  a  civil 
action  on  a  contract  entered  into  in  the  course  of  his  business  (  Victorian 
Daylesford  Syndicate  v.  Dott,  [1905]  2  Ch.  624),  and  if  registered  he  can 
recover  only  in  his  registered  name  (ibid.).  It  has  been  held  that  money- 
lenders are  carrying  on  their  business  at  an  agent's  and  at  the  address 
of  an  agent,  although  the  latter  lived  in  another  town,  acted  as  agent  for 
other  firms  of  moneylenders,  and  receive  payment  by  commission  not 
from  the  moneylenders,  but  from  the  customers  introduced  to  them 
(Staffordshire  Financial  Co.  v.  Hunt,  [1907]  W.  N.  258).  A  money- 
lender is  prohibited  from  dealing  unless  registered,  and  as  the  statutory 
provision  is  for  the  benefit  of  the  borrower,  the  latter  may  recover  any 
securities  which  he  has  given  to  the  unregistered  moneylender,  though 
the  latter  cannot  recover  the  money  which  he  has  advanced  (Bonnard  v. 
Dott,  [1906]  1  Ch.  740).  It  was,  however,  decided  in  Lodge  v.  National 
Union  Investment  Co.,  [1907]  1  Ch.  300,  that  in  an  equitable  action  by 
a  borrower  to  recover  securities  mortgaged  to  an  unregistered  money- 
lender the  mortgagees  will  not  be  ordered  to  give  up  the  securities 
except  on  terms  that  the  mortgagor  shall  repay  the  money  advanced. 
This  of  course  is  an  equity  decision,  and  what  might  be  the  result  of  an 
action  at  common  law  for  this  purpose  is  doubtful.  As  to  trading  in 
more  than  one  name,  see  the  case  of  Lazarus  in  Bellot's  Bargains  with 
Moneylenders,  1906  ed.,  p.  160.  As  to  what  constitutes  bond-fide  banking, 
see  Foley  v.  Hill,  1848,  2  H.  L.  C.  36 ;  9  E.  R.  1002 ;  Fx  parte  Coe,  1861, 
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3  De  G.,  F.  &  J.  335 ;  45  E.  R.  907  ;  In  re  Kennedy's  Estate,  1867,  Ir.  Rep. 
1  Eq.  425;   Shields  v.  Bank  of  Ireland,  [1901]  1  Ir.  R.  172. 

As  to  the  regulations  issued  by  the  Commissioners  of  Inland 
Revenue,  see  Bellot,  sn])ra,  pp.  166  e^  seq^.  (and  for  forms  of  statement 
of  claim,  defence,  and  decree,  pp.  176  et  seq.),  and  St.  R.  &  0.,  1900, 
Nos.  738,  804,  published  in  St.  R.  &  0.,  Rev.  1904,  sub  tit.  "  Money- 
lender."    See  generally  also  Matthews's  law  of  Money  Lending. 


FORMS. 

^Note. — These  Forms  are  taken  from  the  Order  made  by  the  Board  of 
Trade,  1900,  No.  804.] 

A. 

Application  for  the  Exemption  of  a  Body  Coip&i'ate  from  Registration  under 
the  Moneylenders  Act,  1900. 

I,  ^  of  ,  in  the  county  of  ,  being 

duly  authorised  in  that  behalf  by  ,2  hereby  make  application 

to  the  Board  of  Trade  on  behalf  of  the  said  ,^  being  a  body 

corporate,  incorporated  by  ,^  for  an  order  exempting  the  said 

body  corporate  from  registration  as  a  moneylender,  under  the  provisions 
of  the  above-mentioned  Act,  upon  the  following  grounds  : — ^ 


Dated  this  day  of  19     . 

(Signed) 

[Here  add  official  designation.] 
To  the  Secretary, 
Board  of  Trade, 

7  Whitehall  Gardens, 
London,  S.W. 

*  Here  insert  name  and  address  and  oflScial  designation  of  applicant. 

2  Here  insert  name  and  address  of  body  corporate. 

3  Here  insert  name  of  body  corporate. 

*  Here  state  whether  incorporated  by  charter,  deed  of  settlement,  or  other 
document  of  incorporation,  or  under  the  Companies  Acts. 

^  Here  state  grounds  for  exemption. 


B. 

The  Moneylenders  Act,  1900. 

Order  of  Exemption. 

In  pursuance  of  the  powers  conferred  upon  the  Board  of  Trade 
by  sec.  6  (e)  of  the  Moneylenders  Act,  1900,  the  Board  of  Trade  do 
hereby  order  that  the  ,1  whose  address  is  ,1  be 

^  Here  insert  full  name  and  address  of  body  corporate. 
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exempted  from  registration  as  a  moneylender,  under  the  provisions  of 
the  above-mentioned  Act,  for  a  period  of  three  years  from  the  day  of  the 
publication  of  this  order  in  the  Gazette,  or  until  the  earlier  revocation 
of  this  order  by  the  Board  of  Trade. 

Dated  this  day  of  19     . 

[Signed  on  behalf  of  the  Board  of  Trade.] 

[Note.— The  Form  A  must  be  made  on  foolscap  paper,  and  signed  by 
some  responsible  officer  by  and  on  behalf  of  the  body  corporate  seeking 
for  such  exemption.  The  application  must  be  accompanied  by,  (a)  in 
the  case  of  a  body  corporate  registered  under  the  Companies  Acts,  copy 
of  memorandum  and  articles  of  association,  and  in  other  cases  a  copy 
of  the  charter,  deed  of  settlement,  or  other  document  of  incorporation, 
and  the  regulations  governing  the  rights  of  members,  such  copies  to  be 
certified  by  some  responsible  officer  of  the  corporation;  (b)  statutory 
declaration  by  some  responsible  officer  setting  out  the  nature  of  the 
business  carried  on  by  the  body  corporate ;  and  (c)  a  copy  of  the  last 
balance-sheet.  The  grant  of  the  order  is  in  the  discretion  of  the  Board, 
whose  authority  as  to  conditions  (including  time)  is  absolute.] 


IVIoncy  Lent. — The  form  of  common  indebitatus  count  in  use 
under  the  Common  Law  Procedure  Act,  1852,  in  an  action  to  recover 
money  lent  by  the  plaintiff  to  the  defendant  (see  Count  in  Declara- 
tion ;  Assumpsit  ;  and  Debt,  Action  of)  was  available  for  the  recovery 
of  a  debt  arising  out  of  a  loan  of  money  on  a  simple  contract,  and  may 
now,  under  the  like  circumstances,  be  used  in  a  statement  of  claim 
specially  indorsed  on  a  writ  pursuant  to  E.  S.  C.  1883,  Order  3,  r.  6  (see 
Bullen  and  Leake's  Precedents  of  Pleadings,  6th  ed.,  pp.  47,  253).  Such 
form  was  not  applicable  in  cases  where  the  promise  to  pay  was  secured 
by  a  deed  containing  a  covenant  of  payment  {Mathew  v.  Blackmore,  1857, 
1  H.  &  N.  762),  but  in  the  case  of  a  mortgage  where  the  deed  contained 
no  express  or  implied  covenant  to  repay  the  money,  a  count  of  this  kind 
was  good  {Yates  v.  Ashton,  1843,  4  Q.  B.  182).  Where  money  is  lent 
without  any  definite  agreement  as  to  the  period  of  credit,  a  debt  arises 
which  is  payable  at  once  and  without  any  demand  {Norton  v.  Ellam, 
1837,  2  Mee.  &  W.  461,  464;  46  K.  E.  646,  and  see  E.  v.  Peters,  1886, 
16  Q.  B.  D.  636). 

Money  lent  for  an  illegal  or  for  an  immoral  purpose  cannot  be 
recovered  by  action  {Cannon  v.  Bryce,  1819,  3  Barn.  &  Aid.  179 ;  22 
E.  E.  342 ;  M'Kinnel  v.  RoUnson,  1838,  3  Mee.  &  W.  434 ;  49  E.  E.  672 ; 
Pearce  v.  Brooks,  1866,  L.  E.  1  Ex.  213),  but  it  is  no  answer  to  a  claim 
for  money  lent  that  the  borrower  contracted  the  loan  for  the  pui^ose  of 
paying  bets  {Hill  v.  Fox,  1859,  4  H.  &  N.  350 ;  Ex  parte  Pyke,  1878, 
8  Ch.  D.  754). 

Notes,  bills,  and  other  securities  given  for  the  repayment  of  money 
knowingly  lent  for  gaming  or  betting,  or  lent  at  the  time  and  place 
of  such  play  to  any  person  gaming  or  betting,  are  by  sec.  1  of  5  &  6 
Will.  IV.  c.  41,  amending  9  Anne,  c.  14,  deemed  to  be  given  for  an  illegal 
consideration.  See  Gaming  (and  Wagering),  [and  Mmdis  v.  Owen, 
[1907]  1  K.  B.  746,  where  the  authorities  are  collected  and  reviewed]. 

By  sec.  1  of  the  Infants  Eelief  Act,  1874,  37  &  38  Vict.  c.  62,  all 
contracts,  whether  by  specialty  or  otherwise,  entered  into  by  infants  for 
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the  repayment  of  money  lent  or  to  be  lent  are  absolutely  void ;  and  by 
sec.  5  of  the  Betting  and  Loans  (Infants)  Act,  1892,  55  Vict.  c.  4,  it  is 
further  provided  that  if  any  infant,  who  has  contracted  a  loan  which 
is  void  in  law,  agrees  after  he  comes  of  age  to  repay  it,  such  agreement 
and  any  instrument,  negotiable  or  other,  given  for  carrying  into  effect 
such  agreement  or  in  respect  of  such  loan,  shall  be  void  absolutely 
as  against  all  persons.     [See  also  Betting.] 

Interest  cannot  in  general  be  recovered  upon  money  lent  unless 
there  is  a  special  agreement  for  the  payment  of  interest  or  circumstances 
importing  an  agreement  to  that  effect  can  be  proved  {Calton  v.  Bragg, 
1812,  15  East,  223;  13  K.  K.  451;  Page  v.  Neivman,  1829,  9  Barn. 
&  Cress.  378 ;  33  E.  R  204). 

In  the  case  of  a  breach  of  contract  to  lend  money,  the  measure 
of  damages  is  the  loss  sustained  by  the  breach,  and  unless  loss  is 
shown  the  damages  may  be  merely  nominal  {South  African  Territories 
V.  Wallington,  [1897]  1  Q.  B.  692;  [1898]  A.  C.  309). 

[Authority. — See  further  BuUen  and  Leake's  Precedents  of  Pleadings, 
6th  ed.,  p.  253.] 

lYloncy  Order- — See  Post  Office  Orders. 

IVIoncy  Paid. — The  form  of  common  indebitatus  count  in  use 
under  the  Common  Law  Procedure  Act,  1852,  for  ''money  paid''  stated 
that  the  plaintiff's  claim  was  for  money  payable  by  the  defendant  to 
the  plaintiff  for  money  paid  by  the  plaintiff  for  the  defendant  at  his 
request.  In  order  to  support  this  count  it  was  essential  that  there 
should  have  been  an  actual  payment  of  money,  or  that  which  is 
equivalent  to  it,  to  a  third  party  {Power  v.  Butcher,  1829,  10  Barn. 
&  Cress.  329,  346;  34  E.  E.  432),  and  that  such  payment  was  made 
at  the  defendant's  request,  express  or  implied  {Stokes  v.  Lewis,  1785, 
1  T.  E.  20;  Exalt  v.  Partridge,  1799,  8  T.  E.  308,  310;  4  E.  E.  656; 
Leigh  v.  Dickeson,  1884,  15  Q.  B.  D.  60,  64).  A  request  will  be  implied 
where  the  plaintiff  has  been  compelled  by  law  to  pay,  or  being  com- 
pellable by  law  to  pay,  has  paid  money  which  another  is  ultimately 
liable  to  pay,  so  that  the  latter  obtains  the  benefit  of  the  payment  by 
the  discharge  of  his  liability  (see  Leake  on  Contracts,  5th  ed.,  p.  43 ; 
Grissell  y.  Pohinson,  1836,  3  Bing.  N.  C.  10,  15;  43  E.  E.  574;  Moule 
V.  Garrett,  1872,  L.  E.  7  Ex.  101 ;  Edmumls  v.  Wallingford,  1885,  14 
Q.  B.  D.  811,  814). 

Money  paid  by  the  plaintiff  to  a  third  party  against  the  payment 
of  which  the  defendant  has  agreed  to  indemnify  the  plaintiff*  may  in 
general  be  recovered  as  ''money  paid''  {Lewis  v.  Campbell,  1849,  8  C.  B. 
541 ;  79  E.  E.  623). 

Wliere  money  has  been  paid  for  an  illegal  purpose  or  in  execution 
of  an  illegal  act,  it  cannot  be  recovered  (see  Illegal  Practices  ;  Gaming 
(and  Wagering)).  As  to  money  paid  under  a  marriage  brokage  con- 
tract, see  Hermann  v.  Charlesworth,  [1905]  2  K.  B.  123,  where  it  was 
held  that  money  so  paid  could  be  recovered  back. 

The  Gaming  Act,  1892,  55  Vict.  c.  9,  s.  1,  renders  null  and  void  any 
promise,  express  or  implied,  to  pay  any  person  any  sum  of  money  paid 
by  him  under  or  in  respect  of  any  contract  or  agreement  rendered  null 
and  void  by  the  Gaming  Act,  1845,  8  &  9  Vict.  c.  109,  and  no  action  can 
be  brought  to  recover  any  such  sum  of  money  (see  Tatam  v.  Reeve, 
[1893]  1  Q.  B.  44;  Carmy  v.  Plimmer,  [1897]  1  Q.  B.  634;  \Saffery 
v.  Mayer,  [1901]  1  K.  B.  11]). 
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For  instances  of  cases  where  an  action  will  lie  for  money  paid,  and 
for  a  form  of  pleadings  in  such  action,  see  Bullen  and  Leake's  Precedents 
of  Pleadings,  6th  ed.,  p.  254. 

Money,    Payment   into   Court.— See  Payment  into 

CoUKT. 

Money  Received. — Commission  agreed  to  be  paid  by  a 
principal  on  "any  money  received"  by  him  was  held  to  have  been 
earned  and  payable  to  the  agent,  although  no  money  was  in  fact  received 
by  the  principal,  the  agent  having  performed  his  part  of  the  contract, 
and  the  negotiations  having  failed  owing  to  the  principal's  own  default 
(Fisher  v.  Drewett,  1878,  48  L.  J.  Ex.  32). 

Money  Received,  Count  for.— The  common  indebitatus 

count  for  money  received  by  the  defendant  to  the  use  of  the  plaintiff 
was  the  most  comprehensive  of  all  the  common  indebitatus  counts  in 
use  prior  to  the  coming  into  operation  of  the  Judicature  Acts.  It  was 
applicable  in  cases  where  the  defendant  had  received  money  which  in 
justice  and  equity  belonged  to  the  plaintiff,  under  circumstances  which 
rendered  the  receipt  of  it  a  receipt  by  the  defendant  for  the  use  of  the 
plaintiff  (Moses  v.  Macferlan,  1760,  2  Burr.  1005;  and  see  notes  to 
Harriot  v.  Hampton,  2  Smith's  L.  C,  11th  ed.,  p.  421;  and  Bullen  and 
Leake's  Precedents  of  Pleadings,  5th  ed.,  p.  256).  The  use  of  this  count 
was  restricted  to  cases  where  the  defendant  had  received  money,  but 
where  a  defendant  had  received  a  cheque  or  a  country  bank  note 
expressly  as  money  the  count  was  held  good  (Spratt  v.  Hohhouse,  1827, 
4  Bing.  173;  Pickard  v.  Bankes,  1810,  13  East,  20).  It  was  also  held  to 
apply  in  a  case  where  the  defendant  had  received  foreign  money  for 
the  use  of  the  plaintiff  (Ehrensperger  v.  Anderson,  1848,  3  Ex.  148; 
77  R.  R.  563);  and  where  money  was  allowed  in  a  settlement  of  account 
by  a  set-of!"  of  mutual  debts,  although  no  money  actually  passed  it  was 
treated  as  money  received  (see  Standish  v.  Boss,  1849,  3  Ex.  527; 
77  R.  R.  715 ;  Gingell  v.  Purkins,  1850,  4  Ex.  720). 

An  action  for  money  received  will  lie  [see  Mistake]  to  recover 
money  paid  by  the  plaintiff  to  the  defendant  by  mistake  of  fact  (Milnes 
V.  Duncan,  1827,  6  Barn.  &  Cress.  671 ;  30  R.  R.  498 ;  Kelly  v.  Solari, 
1841,  9  Mee.  &  W.  54;  60  R.  R.  666;  Mills  v.  Alderhury  Union,  1849, 
3  Ex.  590 ;  77  R.  R.  747 ;  Durrant  v.  The  Ecclesiastical  Commissioners, 
1880,  6  Q.  B.  D.  234).  But  money  paid  by  mistake  of  law  cannot  be 
recovered  (Bilhie  v.  Lumley,  1802,  2  East,  469 ;  6  R.  R.  479 ;  Stevens  v. 
Lynch,  1810,  12  East,  38;  Bogers  v.  Ingham,  1876,  3  Ch.  D.  351),  and, 
in  general,  no  action  will  lie  for  the  recovery  of  money  paid  under 
compulsion  of  legal  proceedings,  even  though  the  compulsion  was 
submitted  to  under  a  mistake  of  fact  (Moore  v.  Fulham  Vestry,  [18951 
1  Q.  B.  399).  ^'  L        J 

Money  paid  by  the  plaintiff  to  the  defendant  for  a  consideration 
that  has  failed  may  be  sued  for  as  money  received  bv  the  defendant  for 
the  use  of  ih^ ylamii^  (Straton  v.  Bastall,  1788,  2  T.'R.  366,  369). 

Money  paid  by  the  plaintiff'  to  get  rid  of  duress  to  his  person  or  to 
hia  goods  may  be  thus  recovered  (Astley  v.  Bcynolds,  1731,  2  Stra.  915 ; 
Owen  V.  Cnmk,  [1895]  1  Q.  B.  265);  and,  where  the  plaintiff  has  paid 
money  in  discharge  oif  a  demand  illegally  made  under  colour  of  an  othce, 
he  may  sue  for  the  recovery  of  it  in  this  form  (Morgan  v.  Palmer,  1824, 
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2  Barn.  &  Cress.  729 ;  26  E.  E.  537 ;  Steele  v.  Williams,  1853,  8  Ex. 
625). 

Where  the  plaintiffs  money  has  been  wrongfully  obtained  by  the 
defendant,  the  plaintiff  may  waive  the  wrong  and  claim  the  money  as 
money  received  to  his  use  (see  HamUy  v.  Trott,  1776,  1  Cowp.  371, 
376;  Lindon  v.  Hooper,  ibid.  414,  419).  So  also  where  the  plaintiff's 
goods  have  been  wrongfully  sold  by  the  defendant  the  plaintiff  may 
waive  the  wrong  and  recover  the  price  as  money  received  to  his  use 
(Zamine  v.  Dorrell,  1706,  2  Eaym.  (Ld.)  1216 ;  Oughton  v.  Seppings,  1830, 
1  Barn.  &  Adol.  241 ;  35  E.  E.  284 ;  Neate  v.  Harding,  1851,  6  Ex.  349 ; 
Rodgers  v.  Maiv,  1846,  15  Mee.  &  W.  443).  [As  to  recovery  of  interest, 
see  Johnson  v.  E.,  [1904]  A.  C.  817.] 

For  other  instances  of  cases  where  an  action  will  lie  for  money 
received  by  the  defendant  for  the  use  of  the  plaintiff,  see  Bullen  and 
Leake's  Precedents  of  Pleadings,  6th  ed.,  pp.  256  et  seq.  [See  also 
Pkincipal  and  Agent.] 

Formerly  it  was  unnecessary  for  the  plaintiff  in  suing  upon  this 
count  to  state  the  special  circumstances  which  he  relied  upon  as  showing 
that  the  money  received  by  the  defendant  ought  to  be  treated  as  the 
property  of  the  plaintiff  {Moses  v.  Macferlan,  supra),  but  now  that  by 
the  E.  S.  C,  Order  19,  r.  4,  every  pleading  must  contain  a  statement  in 
a  summary  form  of  the  material  facts  on  which  the  party  pleading  relies, 
it  is  necessary  to  supplement  the  mere  statement  that  the  money  claimed 
was  received  by  the  defendant  for  the  use  of  the  plaintiff  by  showing 
how  the  claim  in  fact  arose  (see  for  forms  of  statement  of  claim  for 
money  received  by  the  defendant  for  the  use  of  the  plaintiff,  E.  S.  0., 
1883,  App,  C.  s.  iv.  No.  2 ;  and  Bullen  and  Leake's  Precedents  of 
Pleadings,  6th  ed.,  pp.   256  et  seq.). 

lYIoncy'S  Worth. — Marriage  is  not  a  "  valuable  consideration 
in  money  or  money's  worth"  within  the  meaning  of  sec.  17  of  the 
Succession  Duty  Act,  1853  {Floyer  v.  Bankes,  1863,  33  L.  J.  Ch.  1). 

lYIoncy  Value. — A  rent  having  no  "money  value"  within 
sec.  65  of  the  Conveyancing  Act,  1881,  means  a  rent  which,  when 
received,  is  of  no  money  value  {In  re  Sinith  and  Stott,  1883,  31  W.  E. 
411).  A  rent  of  "one  silver  penny,  if  lawfully  demanded,"  is  a  rent 
having  no  "  money  value  "  within  the  section  {In  re  Chapman  and  Hobhs, 
1885,  29  Ch.  D.  1007). 

lYIoni'tion. — A  monition,  or  admonition,  issued  by  an  ecclesias- 
tical judge,  is  the  first  and  lightest  form  of  ecclesiastical  censure, 
whether  to  clergymen  or  to  laymen ;  it  is  of  a  preparatory  character 
and  consists  in  a  warning  or  command  to  the  party  served  with  it  to  do, 
or  abstain  from  doing,  some  act,  to  be  followed,  in  case  of  disobedience, 
by  some  coercive  sanction  {per  Lord  Selborne  in  Mackonochie  v.  Lord 
Penzance,  1881,  6  App.  Cas.  424,  at  p.  433).  Disobedience  to  it  entails 
the  penalties  incident  to  a  contempt  of  Court. 

Monitions  are  also  issued  in  ecclesiastical  procedure  to  warn  the  party 
served  to  do  something  or  appear  and  show  cause  to  the  contrary ;  but 
in  a  civil  ecclesiastical  suit  it  is  necessary  for  the  person  at  whose 
petition  a  monition  is  issued  to  show  an  interest  in  the  matter  com- 
plained of  {Lee  V.  Fagg,  1874,  L.  E.  6  P.  C.  38).  The  citation  in  Du2)lcx 
querela  {q.v.)  has  besides  the  monition  an  intimation  that,  if  the  party 
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does  not  appear  and  show  cause  to  the  contrary,  the  Court  will  proceed 
to  do  as  therein  set  forth ;  and  a  monition  for  transmission  of  process 
in  the  Court  below  is  part  of  the  procedure  in  an  ecclesiastical  appeal 
(see  Riclsdale  v.  Clifton,  1876,  1  P.  D.  383). 

Monitions  of  a  disciplinary  character  are  chiefly  issued  (1)  to 
enforce  residence  on  a  benefice,  in  which  case  the  procedure  is  governed 
by  the  provisions  of  the  Pluralities  Act,  1837,  1  &  2  Vict.  c.  106; 
(2)  in  connection  with  suits  to  restrain  ritual  alleged  to  be  unlawful, 
whether  under  the  Church  Discipline  Act,  1840,  or  the  Public  Worship 
Emulation  Act,   1874.      See    also    under  Incumbent;    Pluralities; 

SBQUESTIiA-TION. 

Under  the  Act  of  1837  monitions  to  enforce  residence  are  to  be 
under  the  hand  and  seal  of  the  bishop,  and  to  be  served  personally  on 
the  clergyman,  by  showing  him  the  original  and  leaving  with  him  a  true 
copy,  unless  he  cannot  be  found,  when  a  copy  must  be  left  at  his  usual 
or  last-known  place  of  residence ;  another  be  affixed  on  the  church  door 
of  the  parish  in  which  such  place  of  residence  is  situate ;  another  be 
left  with  the  officiating  minister  or  a  churchwarden  of  that  parish  ;  and 
another  be  affixed  to  the  clergyman's  own  church  door.  The  monition, 
when  served,  is  to  be  returned  into  the  Consistorial  Court,  with  an 
affidavit  of  service,  and  the  monished  party  may  show  cause  why  seques- 
tration should  not  issue,  by  affidavit  or  otherwise  (s.  112).  The  Act 
provides  an  alternative  method  of  proceeding  for  non-residence — that 
of  penalties;  and  these  (s.  114)  and  the  costs  of  recovering  them  may 
be  enforced  by  monition  and  sequestration,  as  also  (s.  115)  may  all 
fees,  charges,  costs,  and  expenses  incurred  or  directed  to  be  paid  by  any 
spiritual  person  under  the  provisions  of  the  Act,  if  unpaid  for  twenty- 
one  days  after  demand  in  writing  at  his  usual  or  last  place  of  abode ; 
but  the  bishop  must,  if  required  to  do  so,  order  their  taxation. 

Under  sec.  9  of  the  Public  Worship  Kegulation  Act,  1874,  37  & 
38  Vict.  85,  a  monition  may  be  issued  by  the  bishop  in  cases  where 
the  parties  have  agreed  that  he  shall  decide  the  case  without  appeal ; 
and  by  the  judge,  subject  to  an  appeal  to  the  Judicial  Committee  of 
the  Privy  Council,  in  other  cases.  The  judge  has  power  to  suspend 
the  execution  of  the  monition  during  an  appeal ;  if  he  refuses,  the  issue 
of  an  inhibition  pending  appeal  is  a  matter  of  discretion;  and  the 
execution  of  tlie  decree  will  be  suspended  only  if  the  Appellate  Court 
80  orders  {Ridsdale  v.  Clifton,  1876,  1  P.  D.  383).  By  sec.  13,  obedience 
to  a  monition  is  to  be  enforced  by  inhibition  from  performing  any 
service  of  the  Church,  or  otherwise  exercising  the  cure  of  souls  within 
the  diocese,  for  a  term  not  exceeding  three  months,  after  which  it  is  to 
\ye  relaxed  only  if  the  incumbent  promise  in  writing  to  obey  it ;  and  if 
it  remains  in  force  for  more  than  three  years  from  the  issuing  of  the 
monition,  or  if  a  second  inhibition  is  issued  within  three  yeVs  from 
the  relaxation  of  the  first  one,  the  benefice  is  avoided,  subject  to  a 
discretionary  power  in  the  bishop  to  postpone,  for  some  special  reason, 
the  date  of  avoidance  for  three  months.  A  faculty  {q.v.)  is  not 
necessary  for  the  lawful  obedience  of  a  monition  issued  under  the  Act 
(s.  14). 

A  monition  may  order  discontinuance  of  the  matters  which  are  the 
subject  of  the  charge,  and  "  all  practices,  acts,  and  things  of  the  same  or 
a  like  nature  to  them"  {Enraght  v.  Lord  Penzance,  1882,  7  App.  Cas. 
240).  It  has  been  held  that  even  if  an  ecclesiastical  offence  lias  been 
proved,  a  monition  need  not  be  issued  if  the  Court  is  satisfied  that  the 
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offence  will  not  be  repeated  {Read  v.  Bishop  of  Lincoln,  [1892]  A.  C. 
644,  at  p.  669). 

Disobedience  to  a  monition  may  be  punished  by  suspension  {Martin 
V.  MaclwnocJiie,  1870,  L.  E.  3  P.  C.  409 ;  Hehhert  v.Furchas,  1872,  ibid.  4 
301 ;  see  also  Mackonochie  v.  Lord  Penzance,  uhi  supra). 

^Authority. — Phillimore,  Eccl.  Law,  2nd  ed.] 

Monmouth.— See  Wales. 

IVlo  no  mania. — See  Lunacy;  Medical  Jurisprudence. 

Monopoly;  Statute  of  Monopolies.— A  monopoly 

{liovoTTisiXio)  exists  where  the  right  to  sell  a  commodity  is  restrained  to 
one  or  a  certain  number  (11  Co.  Rep.  865).  Until  1610  it  had  been  a 
common  practice  of  the  Crown,  by  charter  or  letters  patent,  to  grant  to 
subjects  an  exclusive  right  to  sell,  buy,  make,  work,  or  use  anything 
within  the  realm  (Bac.  Ahr.,  tit.  "  Monopoly.")  But  it  was  objected  to 
as  an  unconstitutional  infringement  of  the  common-law  doctrines  as  to 
agreements  in  restraint  of  trade  and  enhancement  of  price,  and  as  a 
violation  of  Magna  Carta  and  later  statutes  (1  Co.  Lnst.  63;  Com.  Dig., 
"  Trade  "  D),  and  such  monopolies  were  held  void  by  the  Courts  (case  of 
Monopolies,  1601,  11  Co.  Eep.  84&;  77  E.  R.  1260.)  In  1610,  James  L 
issued  a  declaration  against  grants  of  monopolies,  and  of  the  benefit  of 
penal  laws,  and  of  power  to  dispense  with  the  law  or  to  compound  for 
forfeitures,  pronouncing  them  contrary  to  law,  and  promising  that  no 
suitors  should  thereafter  apply  for  such  grants.  Notwithstanding  the 
declaration,  fresh  grants  were  obtained  and  put  into  execution  until 
after  the  proceedings  in  Parliament  against  Sir  Giles  Mompesson  for 
abuse  of  patents  of  monopoly  (1620,  2  St.  Tri.  1119).  In  consequence 
of  it  the  King  was  forced  to  assent  to  the  Statute  of  Monopolies  (1623, 
21  Jas.  I.  c.  3),  whereby  all  grants  of  monopolies  were  declared  illegal 
and  void  (s.  1),  and  the  jurisdiction  of  the  Privy  Council  and  Star 
Chamber  with  reference  to  them  taken  away  (3  Co.  Lnst.  182). 

The  penalties  for  use  of  monopolies  under  such  grants  are  treble 
damages,  and  are  recoverable  in  the  Courts  of  common  law  (21  Jas.  I. 
c.  3,  ss.  3,  4). 

Since  the  Pievolution  it  has  been  the  established  constitutional 
practice  not  to  grant  charters  or  letters  patent  in  respect  of  matters 
within  the  mischief  of  the  Statute  of  Monopolies.  This  policy  was 
fixed  after  the  great  case  of  LL.  LJ.  L.  Co.  v.  Sandys,  1683,  10  St.  Tri.  373, 
as  to  the  East  India  Co.,  though  the  grant  to  the  H.  E.  I.  Co.  of  the 
exclusive  trade  to  India  was  there  upheld.  Judicial  decisions  under 
the  statute  are  rare,  since  such  a  charter,  if  granted,  could  be  better 
dealt  with  by  scire  facias  than  by  action  under  the  statute ;  and  as  an 
illegal  monopoly  is  a  public  grievance,  the  Crown  are  entitled  to  proceed 
for  its  removal  without  waiting  for  the  parties  aggrieved  (see  B.  v.  Prosser, 
1848,  11  Beav.  306,  50  E.  R.  834).  A  recent  attempt  to  sue  under  tha 
statute  is  Peck  &  Co.  v.  Hindes,  1898,  67  L.  J.  Q.  B.  272.  See  Patents. 
See  also  Simpson  v.  Attorney-General,  [1904]  A.  C.  476. 

The  statute  has  no  effect  on  ancient  franchises  existing  by  grant  or 
prescription,  e.g.  of  a  ferry,  or  bridge,  or  market,  with  the  attendant  tolls. 
{Letton  V.  Goodden,  1866,  L.  R.  2  Eq.  123;  Great  Eastern  Ply.  Co.  v. 
Goldsmid,  1884,  9  App.  Cas.  927);  and  it  was  there  stated  that  the  City 
of  London  had  still  in  theory  exclusive  rights  of  market  within  seven 
miles  of  the  city  boundary  {ihid.  936). 
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So  long  as  liberty  of  unlicensed  printing  was  not  conceded,  it  was 
the  practice  to  give  grants  of  the  sole  right  to  print  the  Bible  and  law 
books  to  special  corporations  or  persons,  such  as  the  Universities  of 
Oxford  and  Cambridge,  and  the  right  to  do  so  was  reserved  by  the  Act 
(8.  10).    See  Copyright. 

The  Court  of  High  Commission  used  to  take  cognisance  of  the 
printing  of  Bibles  without  authority  (case  of  Sparkes,  1631,  Star 
Chamber  and  High  Commission  Keports,  Camden  Soc.  Pub.,  1886,  p. 
268),  and  the  sale  of  unauthorised  versions,  such  as  the  Geneva  Bible 
(case  of  Blagrave,  1831,  ibid.  274),  or  misprinting  Bibles  (case  of  Barker, 
1632,  ibid.  296,  304,  where  the  King's  printer  was  prosecuted  for  issuing 
*'  the  wicked  Bible  "  with  "  not "  omitted  in  the  seventh  commandment, 
and  putting  "greate  asse"  for  "greatnesse"  in  Deut.  v.).  And  the 
right  to  grant  patents  was  also  reserved  with  respect  to  the  following 
matters : — Gunpowder,  ordnance,  grants,  offices  known  as  patent  offices, 
alum  mines  (s.  11),  glass-making  (s.  13),  smelting  iron  ore  (s.  14),  and 
tavern  licences  (s.  12).  These  provisions  were  all  repealed  in  1863 
26  &  27  Vict.  c.  125,  and  1883  46  &  47  Vict.  c.  57,  s.  113,  except  sees. 
13  and  14,  the  exemptions  under  which  were  local  and  personal  in 
character. 

The  Statute  of  Monopolies  also  expressly  excepted  from  its 
provisions — 

(1)  Privileges,  powers,  or  authorities  granted  or  allowed  by  Acts  of 
Parliament  then  in  force.  No  saving  was  required  as  to  subsequent 
legislation. 

(2)  Grants,  charters,  or  letters  patent  to  the  City  of  London  or  any 
city,  borough,  or  town  corporate  in  England,  or  customs  used  by  or 
within  any  of  them  (see  Pike,  Hist  Cr.,  ii.  102;  City  of  London  s  Case, 
1610,  8  Co.  Kep.  121&.;  77  E.  R  658). 

(3)  Corporations,  companies,  or  fellowships  of  any  trade,  occupation, 
or  mystery  (see  Com.  Dig.,  tits.  "  By-law,"  "  Trade  "). 

(4)  Companies  or  societies  of  merchants  in  England  erected  for  the 
maintenance,  enlargement,  or  ordering  of  any  trade  or  merchandise  (see 
H.  E.  I.  Co.  V.  Sandys,  above  cited). 

And  all  these  privileges  were  allowed  to  have  such  force  as  they 
possessed  at  the  passing  of  the  Act  (21  Jas.  i.  c.  3,  ss.  7,  9). 

(5)  Letters  patent  and  grants  of  privileges  for  a  term  not  exceeding 
fourteen  years,  for  sole  making  or  working  of  any  manner  of  new 
manufacture  to  the  true  and  first  inventor  of  manufactures  which 
others  at  the  time  of  the  grant  do  not  use ;  provided  that  they  are  not 
contrary  to  law  or  mischievous  to  the  State  by  raising  prices  of 
commodities  at  home,  or  hurt  of  trade,  or  generally  inconvenient 
(21  Jas.  I.  c.  3,  s.  6).  Tliis  exception  is  not  limited  to  valid  letters 
patent,  and  persons  who  have  obtained  letters  patent  for  an  invention 
which  turns  out  invalid  by  reason  of  defects  in  the  specification  or  want 
of  novelty  are  not  subject  to  the  penalties  of  the  Statute  of  Monopolies 
{Peck  &  Co.  v.  Hindes,  1898,  67  L.  J.  Q.  B.  272).     See  Patents. 

There  arises  from  time  to  time  a  contention  that  special  Acts  giving 
particular  powers  to  commercial  companies  constitute  a  statutory 
monopoly.  They  may  have  the  effect  of  a  monopoly  and  create  certain 
vested  rights  but  are  not  irrevocable;  and  are  treated  as  involving 
obligations  to  the  public,  as  to  the  supply  of  the  commodity  monopolised 
and  its  price,  and  the  right  of  public  bodies  to  buy  out  the  monopolists. 
See  Allnutt  v.  Inrjlis,  1810,  12  East,  527;  11  R  R  482,  and  the  statutes 
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regulating  canal,  gas,  railway  and  tramway,  electric  light  and  water 
companies. 

Under  many  municipal  charters  or  the  equivalent  prescription,  the 
freemen  of  a  borough  had  exclusive  rights  of  trading  within  the  borough, 
which  were  not  affected  or  taken  away  by  the  surrender  and  regrant 
of  the  charters  under  the  quo  warranto  proceedings  in  the  seventeenth 
century. 

By  sec.  14  of  the  Municipal  Corporations  Act,  1835,  this  exclusive 
right  was  abolished,  and  by  it,  as  repeated  in  sec.  247  of  the  Municipal 
Corporations  Act,  1882,  "notwithstanding  any  custom  or  by-law,  every 
person  in  every  borough  may  keep  any  shop  for  the  sale  of  all  lawful 
wares  and  merchandises  by  wholesale  or  retail,  and  use  every  lawful 
trade,  occupation,  mystery,  and  handicraft  for  bargain,  sale,  or  otherwise 
within  any  borough." 

This  abrogates  not  merely  the  civic  but  also  the  guild  rights  of 
exclusive  trading.  It  did  not  in  terms  apply  to  all  boroughs.  But  of 
those  not  excluded,  all  except  the  City  of  London  were  brought  in  for 
this  purpose  by  sec.  2  (2)  of  the  Municipal  Corporations  Act,  1883. 

In  Scots  burghs  the  exercise  of  certain  trades  connected  with  weaving 
and  spinning  was  made  free  in  1750  (24  Geo.  ii.  c.  31,  s.  23),  and  in  1846 
(9  &  10  Vict.  c.  17,  s.  1)  all  persons  were  permitted  to  carry  on  and 
deal  in  merchandise,  and  carry  on  or  exercise  any  trade  or  handicraft 
anywhere  in  Scotland  without  being  a  burgess  of  a  burgh  or  a  guild 
brother,  or  member  of  any  guild,  craft,  or  incorporation.  In  the  same 
year  all  rights  of  exclusive  trading  and  also  of  taking  apprentices  were 
abolished  in  Ireland  (9  &  10  Vict.  c.  74,  s.  1). 

In  Scotland  there  survived  until  1874,  apparently  under  statutory 
sanction,  a  practice  of  stipulating  for  a  monopoly  in  favour  of  the 
law  agent  of  a  feudal  superior  of  the  preparation  of  all  deeds  affecting 
or  disposing  of  the  landed  interests  of  his  vassals  (37  &  38  Vict. 
c.  94,  s.  22). 

The  abolition  of  exclusive  rights  to  exercise  trade  and  handicraft, 
coupled  with  abolition  of  punishment  for  acts  in  restraint  of  trade  and 
of  combinations  of  workmen  to  raise  wages,  has  tended  to  legalise  combina- 
tions with  a  view  to  exclusive  exercise  of  particular  crafts  by  particular 
societies.  In  fact,  this  seems  to  be  the  result  of  Allen  v.  Flood,  [1898] 
A.  C.  1.    See  Trade  Union. 

The  Statute  of  Monopolies  has  no  effect  on  monopolies  created  by  the 
operations  of  single  traders  or  combinations  without  the  warrant  of  any 
grant  or  licence  from  the  Crown.  The  legality  of  such  combinations 
depends  on  the  policy  of  the  law  with  respect  to  restraint  of  trade  (Com. 
Dig.,  "  Trade  "  D  3).    See  Combinations  ;  Engrossment  ;  Forestalling  ; 

PvESTRAINT  OF  TrADE. 

With  the  repeal  of  the  specific  enactments  on  this  subject  in  England 
the  law  has  been  left  in  a  somewhat  uncertain  condition.  All  that  can 
at  present  be  safely  said  is  (1)  that  combinations  with  a  view  to  stifle 
competition  and  create  monopoly  are  not  criminal,  if  done  with  the  lawful 
object  of  protecting  the  trade  and  increasing  the  profits  of  the  parties 
to  the  combination,  and  not  carried  out  by  unlawful  means  {Mogul  S.  S. 
Co.y.  McGregor,  [1892]  A.  C.  25 ;  and  cf.  Allen  v.  Flood,  [1898]  A.  C.  1 ; 
Quinn  v.  Leathern,  [1901]  A.  C.  495;  Gihlan  v.  National  Amalgamated 
Labourers'  Union  of  Great  Britain  and  Ireland,  [1903]  2  K.  B.  600; 
Sovih  Wales  Miners'  Federation  v.  Glamorgan  Coal  Co.,  [1905]  A.  C.  239 ; 
Denahy  and  Cadehy  Main  Collieries,  Ltd,  v.  Yorkshire  Miners  Association, 


304  MONKOE  DOCTKINE 

[1906]  A.  C.  384;  Societies  (Trade  Union)  Act,  1906,  6  Edw.  vii.  c.  47; 
Conspiracy  ;  Trade  Union)  ;  (2)  that  agreements  excluding  a  particular 
person  from  competition  in  a  particular  trade,  even  if  unrestricted  as 
to  the  area  of  competition,  are  enforceable,  if  not  wider  than  is  needed 
for  the  protection  of  the  other  parties,  nor  injurious  to  public  interests 
(Ncrrdenfelt  v.  Maxim  Noi'deiifelt  Co.,  [1894]  A.  C.  535).  What  is 
injurious  to  public  interests  is  a  question  of  the  policy  of  the  law, 
i,e.  of  the  particular  and  shifting  notions  of  the  judges  of  the  epoch 
at  which  the  question  arises  {ibid.,  p.  564,  and  per  Bowen,  L.J.,  [1893] 
1  Ch.  630,  651). 

[AuthoHties. — Gordon's  Monopolies  hy  Patents,  1897,  and  the  various 
text-books  on  Patents.] 

IVlonroe  Doctrine. — A  term  applied  to  a  principle  of  the 
United  States  polity,  opposed  to  extension  of  territorial  dominion  on 
the  American  continent  by  any  European  State. 

The  first  enunciation  of  the  doctrine  took  place  in  1823,  in  connec- 
tion with  a  proposal  of  the  continental  Powers  of  Europe  to  hold  a 
congress  on  the  affairs  of  South  America.  Mr.  Canning,  then  British 
Minister  of  Foreign  Affairs,  proposed  to  the  United  States  minister  that 
his  Government  should  join  that  of  Great  Britain  in  protesting  against 
any  action  which  might  be  taken  in  consequence  of  this  congress  against 
the  South  American  Eepublics.  The  United  States,  he  contended,  were 
connected  with  Spanish  America  by  their  position  and  political  relations. 
Was  it  possible  that  they  could  see  with  indifference  their  fate  decided 
upon  by  Europe  ?  Had  not  a  new  epoch  arrived  in  the  relative  position 
of  the  United  States  towards  Europe  which  Europe  must  acknowledge  ? 
President  Monroe,  on  communication  of  Mr.  Canning's  view,  submitted 
it  to  the  two  leading  American  statesmen  of  the  day,  Mr.  Jefferson 
and  Mr.  Madison.  Their  replies  were  in  accord  with  Mr.  Canning's 
suggestion,  and  the  President,  in  a  Message  of  December  2,  1823,  gave 
expression  to  them  in  the  form  since  described  by  his  name. 

After  stating  that  the  United  States  Government  in  certain  discus- 
sions with  Russia  had  asserted  as  a  principle  involving  her  rights  and 
interests,  "  that  the  American  continents,  by  the  free  and  independent 
condition  which  they  have  assumed  and  maintained,  are  henceforth  not 
to  be  considered  as  subjects  for  future  colonisation  by  any  European 
Powers,"  the  Message  continued : — "  The  political  system  of  the  Allied 
Powers  is  essentially  different  in  this  respect  from  that  of  America. 
Tliis  difference  proceeds  from  that  which  exists  in  their  respective 
Governments.  And  to  the  defence  of  our  own,  which  has  been  achieved 
by  the  loss  of  so  much  blood  and  treasure,  and  matured  by  the  wisdom 
of  their  most  enlightened  citizens,  and  under  which  we  have  enjoyed 
unexampled  felicity,  this  whole  nation  is  devoted.  We  owe  it,  therefore, 
to  candour  and  to  the  amicable  relations  existing  between  the  iJnited 
States  and  those  Powers,  to  declare  that  we  should  consider  any  attempt 
on  their  part  to  extend  their  system  to  any  portion  of  this  hemisphere 
as  dangerous  to  our  peace  and  safety. 

"  With  the  existing  colonies  or  dependencies  of  any  European  Power, 
we  have  not  interfered,  and  shall  not  interfere.  But  with  the  Govern- 
ments who  have  declared  their  independence  and  maintained  it,  and 
whose  independence  we  have  on  great  consideration  and  on  just  prin- 
ciple acknowledged,  we  could  not  view  any  interposition  for  the  purpose 
of  oppressing  them,  or  controlling  in  any  other  manner  their  destiny  by 
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any  European  Power,  in  any  other  light  than  as  the  manifestation  of  an 
unfriendly  disposition  towards  the  United  States." 

In  1845,  in  connection  with  the  Texas  and  Oregon  questions,  the 
doctrine  was  expounded  afresh  by  President  Polk,  who  considered  the 
then  "  existing  circumstances  of  the  world  a  proper  occasion  to  reiterate 
and  reaffirm  the  principle  avowed  by  Mr.  Monroe."  The  people  of  the 
United  States  could  not  view  with  indifference  attempts  of  European 
Powers  to  interfere  with  the  independent  action  of  the  nations  of 
America.  The  American  system  of  government  was  entirely  different 
from  that  of  Europe.  Jealousy  among  the  different  sovereigns  of  Europe, 
lest  any  one  of  them  might  become  too  powerful  for  the  rest,  had  caused 
them  anxiously  to  desire  the  establishment  of  what  they  termed  the 
"  balance  of  power "  {q.v.).  It  could  not  be  permitted  to  have  any 
application  on  the  American  continent,  the  peoples  of  which  alone 
had  the  right  to  decide  their  own  destiny  (Annual  Message,  1845). 

In  1865,  after  the  civil  war,  the  United  States,  on  the  occasion  of 
the  French  intervention  in  Mexico,  were  in  a  position  to  ensure  respect 
for  this  doctrine  by  the  only  Power  which  had  ever  disregarded  it. 

In  1870,  in  his  second  Annual  Message,  President  Grant  expressed  a 
hope  that  the  time  was  not  far  distant  when,  "  in  the  natural  course  of 
events,  the  European  connection  with  the  continent  would  cease,"  and, 
on  various  other  occasions  later  on,  similar  wild  utterances  were  made 
by  American  Secretaries  of  State;  but  it  was  not  till  1895  that  the  doc- 
trine again  formed  the  subject  of  a  presidential  message.  The  occasion 
was  the  then  pending  Yenezuela-Guiana  frontier  dispute.  President 
Cleveland,  in  his  Message  of  December  17,  1895,  laid  it  down  that  "the 
doctrine  upon  which  we  stand  is  strong  and  sound,  because  its  enforce- 
ment is  important  to  our  peace  and  safety  as  a  nation,  and  is  essential 
to  the  integrity  of  our  free  institutions  and  the  tranquil  maintenance  of 
our  distinctive  form  of  government ;  "  and  that  "  the  Monroe  Doctrine 
finds  its  recognition  in  those  principles  of  international  law  which  are 
based  upon  the  theory  that  every  nation  shall  have  its  rights  protected, 
its  just  claims  enforced." 

Mr.  Olney,  President  Cleveland's  Secretary  of  State,  in  his  despatch 
of  August  7, 1895,  claimed  upon  this  principle  that  the  Monroe  Doctrine 
was  essential  to  the  prosperity  of  his  country.  "  Thus  far,"  he  wrote, 
"  in  our  history  we  have  been  spared  the  burdens  and  evils  of  immense 
standing  armies,  and  all  the  other  accessories  of  huge  warlike  establish- 
ments ;  and  the  exemption  has  largely  constituted  to  our  national  great- 
ness and  wealth,  as  well  as  to  the  happiness  of  every  citizen." 

Dr.  Drago,  the  Minister  of  Foreign  Affairs  of  the  Argentine  Eepublic, 
in  a  despatch  to  the  Argentine  Minister  at  Washington,  dated  December 
29, 1902,  showing  the  basis  of  the  theory  that  the  collection  of  pecuniary 
debts  from  the  South  American  Kepublics  should  not  be  effected  by 
force,  stated — "  The  recovery  of  debts  by  military  methods  supposes  a 
territorial  occupation  to  render  it  effective,  and  a  territorial  occupation 
signifies  the  suppression  over  the  sphere  of  such  occupation  of  the  govern- 
ment of  the  country  wherein  it  is  extended.  Such  a  condition  contra- 
dicts visibly  the  principles  ofttimes  proclaimed  by  the  nation  of  America, 
and  especially  the  Monroe  Doctrine,  upheld  and  defended  at  all  times 
with  so  much  zeal  by  the  United  States,  a  doctrine  to  which  the  Argen- 
tine Eepublic  before  now  has  solemnly  adhered."  Among  the  principles 
enunciated  by  the  memorable  Message  of  President  Monroe  of  December 
VOL.  IX.  20 
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22, 1823,  there  are  two  great  declarations  which  especially  refer  to  these 
Republics,  viz.,  "  The  American  continents  by  the  independent  condition 
which  they  have  assumed  and  maintained  are  henceforth  not  to  be  con- 
sidered as  subjects  for  future  colonisation  by  any  European  Power ;  and 
acknowledged  as  has  been  the  independence  of  the  governments  of 
America  we  could  not  view  any  interposition  for  the  purpose  of  oppres- 
sing them  or  controlling  in  any  other  manner  their  destiny  by  any 
European  Power  in  any  other  light  than  as  a  manifestation  of  an 
unfriendly  disposition  toward  the  United  States." 

In  his  Message  of  December  5,  1905,  President  Roosevelt  indicated 
that  where  the  purpose  of  exacting  reparation  from  a  South  American 
republic  for  an  outrage  against  a  citizen  of  a  foreign  nation  leads  a 
foreign  nation  to  employ  force  there  is  nothing  in  the  Monroe  Doctrine 
to  oblige  the  United  States  to  interfere  save  to  see  that  the  punishment 
does  not  assume  the  form  of  territorial  occupation  in  any  shape.  "  The 
case,"  continued  the  President,  "  is  more  difhcult  when  it  refers  to  a  con- 
tractual obligation.  Our  own  Government  has  always  refused  to  enforce 
such  contractual  obligations  on  behalf  of  its  citizens  by  an  appeal  to 
arms.  It  is  much  to  be  wished  that  all  foreign  governments  would  take 
the  same  view.  But  they  do  not ;  and  in  consequence  w^e  are  liable  at 
any  time  to  be  brought  face  to  face  with  disagreeable  alternatives.  On 
the  one  hand  this  country  would  certainly  decline  to  go  to  war  to  prevent 
a  foreign  government  from  collecting  a  just  debt;  on  the  other  hand,  it 
is  very  inadvisable  to  permit  any  foreign  Power  to  take  possession,  even 
temporarily,  of  the  Customs  Houses  of  an  American  republic  in  order  to 
enforce  the  payment  of  its  obligations,  for  such  temporary  occupation 
might  turn  into  a  permanent  occupation.  The  only  escape  from  these 
alternatives  may  at  any  time  be  that  we  must  ourselves  undertake  to 
bring  about  some  arrangement  by  which  so  much  as  possible  of  a  just 
obligation  shall  be  paid.  It  is  far  better  that  this  country  should  put 
through  such  an  arrangement  rather  than  allow  any  foreign  country  to 
undertake  it." 

In  discussing  the  question  of  the  collection  of  debts  by  force.  Sir 
Thomas  Barclay,  in  a  recently  published  work  (Problems  of  International 
Practice  and  Diplomacy,  1907,  at  p.  119),  says :  "  Inasmuch  as  the  Drago 
theory  is  ostensibly  nothing  but  a  rider  to  the  Monroe  Doctrine  it  is 
interesting  to  recall  the  declaration  made  on  behalf  of  the  United 
States  Government  at  The  Hague  Conference  of  1899,  viz.,  that  it  is  .  .  . 
well  understood  that  nothing  in  the  Convention  shall  be  construed  as 
implying  the  abandonment  by  the  United  States  of  America  of  their 
traditional  attitude  in  regard  to  purely  American  questions.  President 
Roosevelt's  attitude  in  the  Venezuelan  question  in  1903,  and  his  Message 
of  December  5, 1905,  must  be  considered  in  conjunction  with  this  declara- 
tion as  showing  that  it  is  not  probable  that  anything  will  be  agreed  to  by 
the  United  States  in  connection  with  the  Drago  tlieory  which  will  in  any 
way  weaken  the  application  of  the  Monroe  Doctrine."  This  prediction 
was  fully  justified  by  the  attitude  of  the  representatives  of  the  United 
States  at  the  Second  Peace  Conference  held  at  The  Hague  in  1907. 

At  that  Conference  a  Convention  was  concluded  respecting  the 
limitation  of  the  employment  of  force  for  the  recovery  of  contract 
debts.  Article  I.  of  which  provides  that  "  The  Contracting  Powers  agree 
not  to  have  recourse  to  armed  force  for  the  recovery  of  contract  debts 
claimed  from  the  Government  of  one  country  by  the  Government 
of  another  country  as  being  due  to  its  nationals.     This  undertaking 
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is,  however,  only  applicable  when  the  debtor  State  refuses  or  neglects  to 
reply  to  an  offer  of  arbitration  or,  after  accepting  the  offer,  prevents  any 
eompromis  from  being  agreed  on,  or,  after  the  arbitration,  fails  to  submit 
to  the  award." 

[Authorities. — See  on  the  application  of  the  doctrine  to  the  Venezuela 
question,  Barclay,  La  Doctrine  de  Monroe  et  la  Question  de  Venezuela,  Rev, 
de  Droit  hiternational,  1896 ;  see  also  Tucker,  The  Monroe  Doctriney 
Boston,  1885 ;  Desjardins,  Rev.  g6n6rale  du  Droit  International  Public^ 
1896;  Theodore  S.  Woolsey,  Forum,  Feb.  1896;  Catellani,  Cambridge, 
1898;  Moore,  Digest  of  International  Laiu,  1906,  vol.  vi.,  ch.  xx.,  pp. 
368-604.] 

lYIonstcr. — A  monster,  that  is,  a  being  which  has  not  a  human 
shape,  but  in  any  part  bears  the  resemblance  of  the  brute  creation,  has 
no  inheritable  blood,  and  cannot  be  heir  to  any  land,  although  born 
in  marriage.  Mere  deformity  in  any  part  of  the  iDody,  however,  will  not 
constitute  a  monster  in  law,  provided  the  being  has  a  human  shape 
(Co.  Litt.  Ih]  2  Black.  Com.,  246 ;  and  see  Taylor,  Medical  Juris^prudence^ 
5th  ed.,  198,  269  et  seq.). 

The  exhibition  of  a  monster  for  money  is  said  to  be  a  misdemeanor 
{Herring  v.  Walround,  1862,  2  Ch.  Cas.  110 ;  22  E.  K.  870 ;  a  case  of  the' 
showing  of  the  embalmed  bodies  of  Siamese  twins  baptised  Aquila  and 
Priscilla,  but  the  judgment  says  nothing  of  misdemeanor).  There  is 
another  case  involving  a  question  of  the  ownership  of  a  live  monstrous 
human  being  {Sir  Thomas  Grantham's  Case,  1684,  3  Mod.  Eep.  120)  who 
had  turned  Christian  and  was  detained  from  his  master.  The  report 
does  not  state  the  result  of  the  case,  and,  so  far  as  it  turns  on  recognition 
of  ownership  of  a  human  being,  it  is  inconsistent  with  Somersetfs  Case, 
1771,  20  St.  Tri.  1. 

lYIonstranS  de  droit  (Fr.  Showing  of  right). — This  ancient 
and  practically  obsolete  common-law  or  statutory  process  against  the 
Crown,  by  a  subject,  for  the  restitution  of  real  or  personal  property 
{3  Black.  Com.,  275 ;  Bacon's  Abr.,  "  Prerogative  "  (E),  475 ;  In  re  goods 
of  Geo.  III.,  1  St.  Tri.  K  S.  1284,  1285),  is  available  only  where  the 
subject's  title  appears  in  the  same  record  with  that  of  the  Crown 
{Sadler's  Case,  4  Eep.  426,  429  ;  76  E.  E.  1012 ;  Com.  Dig.,  "  Prerogative  " 
(D),  81),  and  is  not  inconsistent  therewith  (Chitty's  Prerogatives  of  the 
Crown,  353) ;  in  which  case  he  may,  while  confessing  the  recorded  title 
of  the  Crown,  put  in  opposition  thereto,  by  way  of  avoidance,  a  claim 
grounded  on  facts  relied  on  by  him,  and  already  acknowledged  and 
established,  praying  the  judgment  of  the  Court  thereon,  whether  the 
Crown  or  the  subject  has  the  right  (3  Black.  Com.,  276 ;  Skinner's 
Reports,  609 ;  Chitty's  Prerogatives  of  the  Crown,  353).  To  recover 
against  the  Crown  the  subject  must  show  that  he  has  a  better  title  than 
that  of  the  Crown  (Bacon's  Abr.,  "  Prerogative  "  (E),  477),  in  which  case 
the  form  of  the  judgment  is  quod^  manus  domini  regis  amoveantur  et  pos- 
sessio  restituatur  2}etenti  salvo  jure  domini  regis  {ouster  le  main),  whereby 
the  Crown  is  instantly  out  of  possession  without  execution  (3  Black. 
Com.,  277 ;  Bacon's  Abr.,  "  Prerogative  "  (E),  477 ;  Chitty's  Prerogatives 
of  the  Crown,  349,  350  ;  Tayler's  Law  Glossary,  p.  163).  If  judgment  be 
against  the  subject,  it  is  quod  nil  capiat  per  billam  suam  de  monstratione 
prrwdicta  (Bacon's  Abr.,  "  Prerogative  "  (E),  477,  478).  Whether  judg- 
ment of  non-suit  can  also  be  pronounced  is  doubtful,  and  depends  upon 
whether  the  complainant  is  to  be  regarded  as  a  plaintiff  or  as  a  defendant 
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(Chitty's  Prerogatives  of  the  Crmvn,  355 ;  Bacon's  Ahr.,  "  Prerogative  "  (E), 
478),  the  better  opinion,  however,  being,  notwithstanding  some  old 
authorities  (Com.  Dig.,  "  Prerogative  "  (D),  82 ;  2  Salk.  448  ;  Manning's 
Exchequer  Practice, "  Kevenue  Branch,"  p.  87),  that  he  is  a  mere  defendant, 
and  therefore  incapable  of  being  non-suited  (Chitty's  Prerogatives  of  the 
Crovm,  355;  Bacon's  Ahr.,  "Prerogative"  (E),  478).  The  remedy  by 
vumstram  de  droit  was  open  to  any  subject,  even  to  the  lessee  of  an  out- 
law, who  cannot  maintain  trespass  (1  Raym.  (Ld.)  307).  Proceedings 
were  preferred  either  on  the  Common  Law  side  of  the  Court  of  Chancery 
or  in  the  Exchequer  (3  Black.  Com.,  276 ;  Broughtoris  Case,  1  Skin.  610 ; 
Chitty's  Prerogatives  of  the  Crovm,  352;  Coke's  Inst.,  part  iv.  79; 
Cowell's  Interpreter  of  Law  Words,  lit.  "  Monstrance  de  droy t ").  They 
will  now,  if  ever  resorted  to,  be  commenced  in  and  come  before  any 
Division  of  the  High  Court  (Judicature  Act,  1873,  s.  34).  Momtrans 
de  droit  though,  seiMe,  merely  an  alternative  remedy  to  petition  of  right 
(Chitty's  Prerogatives  of  the  Crown,  341),  was  much  less  expensive  and 
dilatory,  and  eventually,  together  with  traverse  of  office  (as.  to  which  see 
Traverse  of  Office),  almost  superseded  it  (Chitty's  Prerogatives  of  the 
Crmm,  341 ;  3  Black.  Com.,  276 ;  Sadler's  Case,  4  Rep.  57  ;  76  E.  R.  1012). 
This,  however,  was  before  the  proceedings  by  Petition  of  Right  (as  ta 
which  see  Petition  of  Right)  were  simplified  by  the  Petition  of  Right 
Act,  1860, 23  &  24  Vict.  c.  34.  According  to  some  authorities  (Skinner'a 
Reports,  609;  Com.  Dig.,  "Prerogative"  (D),  81;  Bacon's  Ahr.,  "Pre- 
rogative" (E),  475;  3  Black.  Com.,  256),  monstrans  de  droit  is  a  remedy 
given  by  the  common  law,  while  others  affirm  that  it  was  first  conferred 
by  statute  (Chitty's  Prerogatives  of  the  Croivn,  352;  1  And.  181;  11  St.. 
Tri.  154).  At  all  events,  the  remedy  was  greatly  enlarged  and  improved 
by  statute  (36  Edw.  iii.  c.  13 ;  2  &  3  Edw.  vi.  c.  8),  and  indeed  there- 
appears  to  be  little  if  any  trace  of  its  existence  till  the  Statute  36  Edw.  iii. 
c.  13,  which  provided  that  lands  being  seised  by  inquest  of  office  before 
the  escheator,  any  who  will  claim  the  lands  seised  shall  be  heard  to- 
traverse  the  office,  or,  otherwise,  shall  have  a  monstrans  de  droit.  In 
the  reign  of  Henry  vii.,  however,  by  the  procurement  of  the  two  notorious 
Privy  Councillors,  Empson  and  Dudley,  offices  were  found  in  secret 
places,  whereby  subjects  were  deprived  of  this  remedy  (Coke's  Inst., 
part  iv.  196,  197).  This  abuse  the  King  redressed,  shortly  before  his- 
death,  by  proclamation  (ihid.),  and  it  was  subsequently  provided,  by 
1  Hen.  VIII.  c.  8,  that  offices  should  be  found  not  in  secret  but  in  open 
places,  so  as  to  enable  persons  to  give  their  evidence  openly  for  proof 
of  their  rights  and  tenures. 

ryionte negro. — A^^a. — The  principality  of  Montenegro  is  situ- 
ated on  the  east  side  of  the  Adriatic,  and  is  bounded  on  the^north  by 
the  Ottoman  provinces  of  Bosnia  and  Hertzegovina  (administered  by 
Austria,  see  Hungary  and  Austria),  and  on  the  south  by  Turkey  (see 
Ottoman  Empire).  The  area  of  the  principality  is  3630  square  miles, 
or  not  quite  half  the  size  of  Wales. 

Earlier  History. — In  early  days  Montenegro,  then  known  as  the- 
principality  of  Zeta,  was  tributary  to  the  old  Servian  Empire ;  but  on 
the  latter  being  subjugated  by  the  Turks  in  1389,  it  maintained  its 
independence.  Thenceforwards,  till  1880,  the  history  of  Montenegro 
has  Ixjen  one  of  incessant  war  with  its  hereditary  Ottoman  foes.  From 
1616  till  1697  prince-bishops  (vladikas)  were  elected  by  the  people  as. 
their  rulers,  and  from  the  latter  date  up  to  1851,  the  vladikas  nominated 
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their  successors,  subject,  however,  to  national  approval.  In  1851  Danilo  i. 
abandoned  the  title  of  vladika  for  that  of  gospodar  or  prince,  and  separated 
the  civil  from  the  ecclesiastical  functions,  and  the  throne  was  declared 
hereditary  in  his  family. 

Constitution. — The  original  constitution  dated  from  1852  and  was 
modified  at  various  dates  between  then  and  1902.  Under  the  Constitu- 
tion of  December  19,  1905,  the  form  of  government  was  altogether 
changed,  and  is  now  a  hereditary  constitutional  monarchy  with  popular 
representation.  A  national  assembly  or  skupshtina  has  been  created, 
consisting  of  seventy-four  members,  elected  by  universal  suffrage  for 
four  years.  Each  of  the  fifty-six  districts  and  each  of  the  six  provincial 
towns  return  one  representative,  and  there  are  twelve  ex  officio  members, 
three  of  whom  are  generals  nominated  by  the  prince,  three  heads  of  the 
three  Churches,  and  the  remaining  six  high  State  officials.  There  are 
seven  Ministers  of  State. 

Laws. — An  excellent  code  was  drawn  up  in  1888,  and  largely  added 
to  in  1890.  The  code  is  composed  of  laws  taken  from  various  European 
systems,  but  scientifically  arranged  and  adapted  to  the  usages  and 
requirements  of  the  nation. 

Application  of  Imperial  Acts. — Montenegro  acceded  both  to  the 
Berne  Copyright  Convention  and  to  the  Additional  Act  of  Paris  of 
1896,  but  on  April  1,  1899,  denounced  both  the  Convention  and  the 
Additional  Act,  and  consequently  by  Order  in  Council  of  August  8, 
1899  (St.  E.  &  0.,  Eev.  1904,  vol.  ii.,  "Copyright,"  p.  21),  the  previous 
Orders  in  Council  relating  to  copyright  relations  with  Montenegro  were 
revoked. 

[See  The  Statesman  s  Year-Book.'] 

lYIonth. — The  term  "month"  is  ambiguous,  "there  being  in 
common  use  two  ways  of  calculating  months ;  either  as  lunar,  con- 
sisting of  twenty-eight  days,  the  supposed  revolution  of  the  moon, 
thirteen  of  which  make  a  year;  or  as  calendar  months  of  unequal 
lengths,  according  to  the  Julian  division  in  our  common  almanacks, 
commencing  at  the  calends  of  each  month,  whereof  in  a  year  there  are 
only  twelve.  A  month  in  law  is  a  lunar  month,  or  twenty-eight  days, 
unless  otherwise  expressed ;  not  only  because  it  is  always  one  uniform 
period,  but  because  it  falls  naturally  into  a  quarterly  division  by  weeks. 
Therefore  a  lease  for  *  twelve  months '  is  only  for  forty-eight  weeks ;  but 
if  it  be  for  '  a  twelvemonth,'  in  the  singular  number,  it  is  good  for  the 
whole  year  "  (2  Blackstone's  Com.,  141).  With  slight  variation,  this 
definition  remains  as  true  now  as  when  it  was  written.  If,  to  the  words 
"  unless  otherwise  expressed,"  are  added  the  words  "  or  to  be  implied  by 
the  nature  of  the  contract  in  the  circumstances  in  which  it  was  made, 
or  the  acts  of  the  parties;  or  unless  otherwise  provided  by  statutory 
enactment,  or  governed  by  the  known  custom  of  a  place  or  trade,"  the 
definition  may  be  accepted  as  complete  at  the  present  time. 

In  Statutes. — Prior  to  the  year  1850  (see  13  &  14  Vict.  c.  21),  where 
the  word  "  month  "  was  used  in  any  statute  without  the  addition  of  the 
word  "  calendar,"  or  any  other  words  indicating  that  calendar  month  was 
intended,  it  was  understood  to  mean  lunar  month  (see  Lacon  v.  Hooper, 
1795,  6  T.  R.  224;  Ex  parte  fficmphreys,  1833,  Mont.  &  B.  413).  In 
Franco  v.  Alvares,  1746,  3  Atk.  342; '26  E.  R  998,  Lord  Hardwicke 
said  :  "  It  has  been  truly  said  in  Acts  of  Parliament  the  word  '  month  * 
means  lunar,  except  in  the  case  of  Tcmpus  semestrc,  with  regard  to  lapse 
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of  livings,  and  the  other  case  of  the  six  months  allowed  in  respect 
to  prohibitions,  both  upon  the  same  reason,  because  relative  to,  and 
according  to  the  computation  of  time  in  the  Ecclesiastical  Court."  It 
was  held,  however,  that  the  six  months  given  to  a  tenant  to  redeem 
under  the  Statutes  of  Ejectment  were  calendar  months  {Bowling  v. 
Foxhall,  1809,  1  Ball.  «&  13.  193,  196). 

In  all  Acts  passed  after  the  year  1850  the  expression  "month,"  in 
the  absence  of  any  words  showing  a  contrary  intention,  means  calendar 
month  (Interpretation  Act,  1889,  52  &  53  Vict.  c.  63,  s.  3.  See  also 
13  &  14  Vict.  c.  21,  and  In  re  Hanson,  cited  infra). 

In  Rules  of  Covert. — In  the  Kules  of  the  Supreme  Court,  and  in  any 
judgment  or  order,  or  any  document  which  is  part  of  any  legal  procedure 
under  the  rules,  the  word  "  month "  means  calendar  month,  unless 
otherwise  expressed  (E.  S.  C,  1883,  Order  64,  r.  1).  The  same  rule 
prevails  in  the  County  Courts  (County  Court  Eules,  1903  and  1904, 
Order  55),  and  though  the  Bankruptcy  Kules  do  not  contain  any  express 
provision  to  the  same  effect,  it  may  be  presumed  that  the  same  rule 
applies  by  virtue  of  sec.  3  of  the  Interpretation  Act,  1889.  Even  before 
that  Act  was  passed,  and  though  the  Bankruptcy  Act,  1883,  does  not 
define  the  term  "  month,"  the  "  three  months  "  time  allowed  by  sec.  6, 
subs,  (c),  for  presenting  a  petition  was  treated  as  three  calendar  months 
{In  re  Hanson,  1887,  56  L.  T.  573). 

In  Contracts. — "It  is  well  settled  that  at  common  law  'months' 
denote  lunar  months.  So  much  so  that  when  it  has  been  desired  to 
make  an  alteration,  it  has  been  necessary  to  have  recourse  to  statute 
or  statutory  rules,  e.g.  as  to  the  construction  of  Acts  of  Parliament 
by  13  &  14  Vict.  c.  21  "  (now  repealed  and  replaced  by  the  Inter- 
pretation Act,  1889  ;  see  s.  3).  See  judgment  of  Earwell,  J.,  in  Bruncr 
V.  Moore,  [1903]  1  Ch.  305,  approving  of  the  following  passage  in  Lord 
Dennam's  judgment  in  Simpson  v.  Margetson,  1847,  11  Q.  B.  23;  75  E.E. 
278  : — "  It  is  clear  that  the  construction  of  a  written  contract,  subject 
to  the  exceptions  mentioned  below,  is  for  the  judge.  It  is  also  clear 
that  '  months '  denote  at  law  lunar  months,  unless  there  is  admissible 
evidence  of  an  intention  in  the  parties  using  the  word  to  denote 
calendar  months.  If  the  context  shows  that  calendar  months  were 
intended  the  judge  may  adopt  that  construction  {Lang  v.  Gale,  1813, 
1  M.  &  S.  Ill;  B.  V.  Chawton,  1841,  1  Q.  B.  247;  55  E.  E.  246). 
...  If  there  is  evidence  that  the  word  was  used  in  a  sense  peculiar 
to  a  trade,  business  or  place,  the  jury  must  say  whether  the  parties 
used  it  in  that  peculiar  sense  {Smith  v.  Wilson,  1832,  3  B.  &  Ad.  728 ; 
37  E.  K.  536;  Grant  v.  Maddox,  1846,  15  M.  &  W.  737;  71  E.  E.  815; 
Jolly  V.  Young,  1794,  1  Esp.  186).  If  the  meaning  of  a  word  depends 
upon  the  usage  of  the  place  where  anything  under  the  instrument  is  to 
be  done,  evidence  of  such  usage  must  be  left  to  the  jury.^'  In  all 
mercantile  transactions  in  the  City  of  London  a  month  means  calendar 
month  {Turner  v.  Barloiu,  1863,  3  E.  &  F.  946),  and  though  in  Hart  v. 
Middletoii,  1845,  2  Car.  &  Kir.  9,  this  meaning  was  given  a  wider 
application,  the  ruling  of  Earwell,  J.,  in  Bruner  v.  Moore,  supra,  does  not 
support  that  decision.  In  Tmrner  v.  Barlo^v,  supra,  it  was  held  that  a 
contract  to  engrave  a  picture  was  not  a  commercial  transaction  within  the 
custom  of  the  City  of  London,  and  that  therefore  "months"  meant  lunar 
months.  And  in  an  agreement  to  let  by  the  month,  without  any 
expression  further  defining  the  term,  it  was  held  that  lunar  month 
was  intended,  even  though  the  custom  of   the  estate    was  to  let  by 
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the  calendar  month,  in  the  absence  of  proof  that  the  custom  of  the 
estate  was  so  generally  known  that  it  might  be  presumed  that  all 
persons  in  the  district  knew  of  it  {Rogers  v.  Hvll  Dock  Co.,  1864, 
4  N.  E.  494). 

In  a  Will. — Where  a  clause  in  a  will  provided  that  the  tenant  for 
life  should  reside  at  the  house  for  six  months  in  every  year,  the  word 
"months"  was  held  to  mean  lunar  months  {Walcott  v.  Botjield,  1854, 

2  Eq.  Eep.  758). 

Computation  of  a  Calendar  Month. — This  will  be  dealt  with  more 
fully  under  Tiime,  Computation  of  {q.v.).  It  is  only  necessary  to  state 
here  the  general  rule,  that  the  day  from  or  after  which  the  time  runs 
is  excluded,  and  the  day  on  which  the  act  is  to  be  done,  or  the  pro- 
tection afibrded  terminates,  is  to  be  included.  The  effect  of  this  is  to 
make  the  time  run  from  a  given  day  in  one  month  to  the  day  with  the 
corresponding  number  in  the  next  month,  whatever  may  be  the  length 
of  either,  the  latter  day  being  included.  Thus  a  month  from  notice 
given  on  the  28th  April  was  held  to  expire  on  the  28th  May  {Freeman 
v.  Read,  1863,  4  B.  &  S.  174;  South  Staffordshire  Tramivays  v.  Sickness 
etc.,  Ass.  Assoc,  [1891]  1  Q.  B.  402;  cf.  also  Goldsmith's  Co.  v.  West 
Metropolitan  Rly.,  [1904]  1  K.  B.  1  C.  A.).  And  where  goods  were  sold 
on  the  5th  October,  to  be  paid  for  in  two  months,  it  was  held  that  no 
action  could  be  brought  until  after  the  5th  December  ( Webh  v.  Fair- 
manner,  1838,  3  Mee.  &  W.  473 ;  49  E.  E.  690).  In  the  case  of  a  term 
of  imprisonment,  however,  the  rule  is  different.  The  day  on  which  the 
prisoner  is  sentenced  counts  as  one  day.  The  effect  of  this  is  to  make 
the  term  of  one  month  run  from  the  day  on  which  the  sentence  is 
passed  to  the  day  preceding  that  with  the  corresponding  number  in  the 
following  month,  whatever  may  be  the  length  of  either.  Thus  a  prisoner 
sentenced  on  the  28th  February  must  be  released  on  the  27th  March. 
See  Migotti  v.  Colvill,  1879,  4  C.  P.  D.  233,  cited  fully  under  Time, 
Computation  of. 

IVIonthly  and   Weekly  Tenancies.— The  incidents 

common  to  all  tenancies  have  already  been  dealt  with  at  length  in 
the  article  on  Landlord  and  Tenant,  and  the  present  article  is  primarily 
concerned  with  those  incidents  which  are  peculiar  to  monthly  tenancies. 
It  will,  however,  be  necessary  to  refer  to  the  cases  on  quarterly  and 
weekly  tenancies,  as  the  principles  which  govern  any  tenancy  the 
duration  of  which  is  less  than  a  year  are  to  a  great  extent  the  same. 
Of  course  a  tenancy  can  be  expressly  created  for  any  period  which  the 
parties  to  the  agreement  choose  to  name ;  but  where  the  lease  is  for 
an  indefinite  period,  the  question  whether  the  hiring  is  quarterly, 
monthly,  or  weekly  is  often  one  of  considerable  importance.  This 
question  is  usually  one  of  fact  for  the  jury  {Towne  v.  Cam.phcll,  1847, 

3  C.  B.  921),  and  the  date  at  which  the  rent  is  payable  and  the  length 
of  notice  requisite  to  terminate  the  agreement,  are,  as  a  rule,  the  best 
guides  in  interpreting  an  ambiguous  agreement  of  this  kind.  If  the  rent 
is  payable  quarterly,  the  tenancy  is  probably  one  from  quarter  to  quarter 
{Wilkinson  v.  Hall,  1837,  3  Bing.  N.  C.  508),  and  in  the  absence  of  any 
special  stipulation  to  the  contrary  the  tenant  will  hold  not  from  the 
preceding  or  succeeding  general  quarter  day,  but  from  the  time  when 
he  entered  as  tenant  {Kemp  v.  Derrett,  1814,  3  Camp.  511;  14  E.  E. 
828),  and  would  be  entitled  to  a  quarter's  notice  {j^er  Coltman,  J.,  in 
Toum^  V.  Campbell,  1847,  3  C.  B.  921),  [but  in  the  case  of  a  tenancy 
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at  a  yearly  rent,  the  tenant  to  quit  at  a  quarter's  notice,  this  merely 
shortens  the  customary  six  months'  notice  to  a  quarter's,  and  the  notice 
must  be  given  to  expire  at  the  end  of  a  year  of  tenancy  {Dixon  v.  Brad- 
fcyrd,  etc..  Coal  Supply  Society,  [1904]  1  K.  B.  444)].  The  general  rule 
is  that  the  fact  of  the  demise  being  at  a  weekly  or  monthly  rate  raises 
a  presumption  of  a  weekly  or  monthly  tenancy.  On  the  other  hand, 
neither  the  time  at  which  the  rent  is  payable  nor  the  length  of  notice 
required  to  terminate  the  agreement  are  by  any  means  conclusive,  and 
the  tenancy  may  still  be  a  yearly  one,  though  the  rent  is  payable  weekly 
{Doe  ex  d.  Peacock  v.  Raffariy  1806,  6  Esp.  4),  and  the  tenant  may  be 
entitled  under  the  agreement  to  a  month's  notice  {ibid.),  or  either  the 
landlord  or  tenant  may  be  at  liberty  to  determine  the  tenancy  at  three 
months'  notice  from  any  quarter  day  {B.  v.  The  Inhabitants  of  Herstmon- 
ceaiix,  1827,  7  Barn.  &  Cress.  551).  See  also  the  statement  of  Lord 
Justice  Cotton  in  the  case  of  In  re  Threlfall  (1880,  16  Ch.  D.  (C.  A.),  at 
p.  281),  that  he  knew  of  no  law  or  principle  to  prevent  two  persons 
agreeing  that  a  yearly  tenancy  should  be  determined  on  whatever 
notice  they  liked.  This  passage  is  cited  with  approval  by  Lord  Justice 
A.  L.  Smith  in  the  case  of  King  v.  Eversfield,  [1897]  2  Q.  B.  475,  where 
a  piece  of  land  was  let  at  the  rent  of  £19,  12s.  a  year,  payable  on  the 
four  usual  quarter  days  for  payment  of  rent  in  every  year,  and  it  was 
agreed  that  the  tenancy  might  be  determined  by  either  party  giving 
to  the  other  three  calendar  months'  notice  to  quit,  or  of  his  intention 
of  quitting,  as  the  case  might  be,  on  any  given  day  of  the  year.  This 
tenancy  was  held  to  be  a  yearly  tenancy  for  the  purpose  of  obtaining 
compensation  under  the  Market  Gardeners'  Compensation  Act,  1895,  58 
&  59  Vict.  c.  27.  In  the  absence  of  any  special  stipulation  with  regard 
to  notice  it  would  appear  from  the  case  of  Doe  ex  d.  Parry  v.  Hazell 
(1794,  1  Esp.  94 ;  5  R.  R  722),  where  the  plaintiff  brought  ejectment 
against  the  defendant,  who  had  taken  a  house  by  the  month,  that  a 
month's  notice  was  sufficient  to  entitle  the  plaintiff  to  recover;  and 
Mr.  Justice  Williams,  in  the  case  of  Jones  v.  Mills  (1861, 10  C.  B.  N.  S.,  at 
p.  798),  says :  "  The  inclination  of  my  opinion  is  that  where  the  holding 
is  from  week  to  week,  a  week's  notice  should  be  given,  and  a  month's 
notice  where  the  holding  is  from  month  to  month.  This  has,  however, 
been  doubted  in  other  cases,  and  Baron  Parke,  in  the  case  of  Huffel 
v.  Armitstead  (1835,  7  Car.  &  P.,  at  p.  58 ;  48  R.  R.  756),  said  that  he 
was  not  aware  that  it  had  ever  been  decided  that  in  the  case  of  an 
ordinary  monthly  or  weekly  tenancy  a  month's  or  a  week's  notice 
to  quit  must  be  given.  See  also  Sandfoixl  v.  Clarke,  1888,  21  Q.  B.  D. 
398 ;  Bowen  v.  Anderson,  1894,  1  Q.  B.  164 ;  {Harvey  v.  Copeland,  1892, 
30  L.  R.  Ir.  412.  In  the  latter  case  it  was  held  that  a  week's  notice  was 
sufficient  to  terminate  a  weekly  tenancy.  The  old  cases  are  all  reviewed 
and  the  opinions  of  the  three  judges  are  somewhat  contradictory].  The 
general  rule  may  be  modified  by  custom,  but  the  onus  of  proving  any 
custom  lies  on  the  party  asserting  its  existence  (Caldecott  v.  Smythes, 
1837,  7  Car.  &  P.  808;  48  R.  R.  852).  The  statement  of  Lord  Denman, 
C.J..  m  Simp)son  v.  Margitson  (1847, 11  Q.  B.,  at  p.  31),  that  it  is  clear  that 
months  denote  at  law  lunar  months,  unless  there  is  admissible  evidence 
of  an  intention  in  the  parties  using  the  word  to  denote  calendar  months, 
should  be  noted.  [See  also  Bruner  v.  Moore,  [1904]  1  Ch.  305.]  A 
servant  who  occupies  premises  during  the  period  of  his  service  does  not 
thereby  become  the  tenant  of  liis  master,  but  as  there  is  nothing  incom- 
patible in  the  relations  of  master  and  servant  and  landlord  and  tenant 
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being  combined  in  the  same  persons,  care  should  be  taken  in  engaging 
such  a  servant  not  to  create  a  tenancy  which  may  have  the  effect 
of  making  it  impossible  to  get  rid  of  the  servant  under  a  specified  time 
and  without  an  action  of  ejectment. 

Execution. — By  7  &  8  Vict,  c,  96,  s.  67,  "  No  landlord  of  any  tenement 
let  at  a  weekly  rent  shall  have  any  claim  or  lien  upon  any  goods  taken 
in  execution  under  the  process  of  any  Court  of  law  for  more  than  four 
weeks'  arrears  of  rent ;  and  if  such  tenement  shall  be  let  for  any  other 
term  less  than  a  year,  the  landlord  shall  not  have  any  claim  or  lien 
on  such  goods  for  more  than  the  arrears  of  rent  accruing  during  four 
such  terms  or  times  of  payment."  The  procedure  in  regard  to  execution 
is  provided  for  by  8  Anne,  c.  14 ;  but  if  goods  be  taken  in  execution 
under  a  County  Court  warrant,  this  statute  does  not  apply,  and  the 
procedure  is  regulated  by  sec.  160  of  the  County  Courts  Act,  1888.  The 
Act  4  Geo.  II.  c.  28,  which  gives  an  action  for  double  the  yearly  value 
for  wilful  holding  over  after  notice  in  writing  from  the  landlord  by  any 
tenant  or  tenants  for  any  term  of  life,  lives,  or  years  is  to  be  construed 
strictly,  and  has  been  held  not  to  apply  to  a  weekly  tenant  {Lloyd 
V.  Rosbee,  1810,  2  Camp.  453;  11  E.  R.  764);  but  sec.  18  of  11  Geo.  ii. 
c.  19,  which  is  more  general  in  its  terms,  and  gives  the  landlord  an  action 
for  double  rent  where  the  tenant  has  held  over  after  himself  giving  notice 
to  quit,  appears  to  apply  to  all  kinds  of  tenancies  (Foa's  Landlord  and 
Tenant,  1907  ed.,  p.  762).  The  case  of  Sidlivan  v.  Bishop  (1826,  2  Car. 
&  P.  359),  [in  which  the  Act  was  held  not  applicable  to  a  weekly  tenancy], 
cannot  now  be  supported.  [See  also  Bullen  on  Distress,  2nd  ed.,  p.  135.] 
The  notice  required  by  11  Geo.  ii.  c.  19,  s.  18,  need  not  be  in  writing 
{Timmins  v.  Rowlinson,  1765,  3  Burr.  1603). 

By  sec.  39  of  2  &  3  Vict.  c.  71,  magistrates  are  given  power  to  deal 
summarily  with  cases  of  oppressive  distress  in  the  case  of  any  house  or 
lodging  within  the  metropolitan  police  district  let  by  the  week  or  month. 
Sec.  1  of  32  &  33  Vict.  c.  41,  gives  the  occupier  of  any  rateable  heredita- 
ment, let  to  him  for  a  term  not  exceeding  three  months,  power  to  deduct 
the  poor-rate  paid  by  him  from  his  rents.  The  Public  Health  Act,  1875, 
38  &  39  Vict.  c.  55,  s.  211,  provides  that  the  owner  of  any  premises 
liable  to  the  general  district  rate  which  are  let  to  weekly  or  monthly 
tenants  may,  at  the  option  of  the  urban  authority,  be  rated  instead 
of  the  occupier. 

\^Fitncss  of  Premises  for  Occupation — {a)  Furnished  Premises. — In  the 
case  of  furnished  houses  and  apartments  an  undertaking  is  implied 
on  the  lessor's  part  that  the  premises  are  reasonably  fit  for  purposes 
of  habitation.  See  Foa,  swpra,  pp.  147  et  seq.,  where  the  circumstances 
from  which  unfitness  may  be  gathered  are  set  out.  (6)  Houses  for  the 
Worlcing  Classes. — By  53  &  54  Vict.  c.  70,  s.  75,  houses  or  parts  of 
houses  let  for  habitation  by  persons  of  the  working  classes  and  others 
(at  yearly  rents  not  above  £20  in  the  metropolitan  area,  £13  in  Liverpool, 
£10  in  Manchester  and  Birmingham,  and  £8  elsewhere  (in  England), 
and  £4  in  Scotland  and  Ireland)  must  be  fit  for  habitation  both 
structurally  and  otherwise.] 

[Authorities. — Woodfall  on  Landlord  and  Tenant^  1902 ;  Fawcett  on 
Landlord  and  Tenant,  1905  ed. ;  Foa  on  Landlord  and  Tenant,  1907  ed.] 

lYIonth's  Notice  of  Intention  to  Proceed.— By 

r.  13  of  Order  64  of  tlie  liules  of  the  Supreme  Court,  1883,  it  is  provided 
as  follows : — 
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In  any  cause  or  matter  in  which  there  has  been  no  proceeciing  for  one 
year  from  the  last  proceeding  had,  the  party  who  desires  to  proceed 
shall  give  a  month's  notice  to  the  other  party  of  his  intention  to 
proceed.  A  summons  on  which  no  order  has  been  made  shall  not, 
but  notice  of  trial  although  countermanded  shall,  be  deemed  a 
proceeding  within  this  rule. 

The  above  rule  is  founded  on,  and  is  almost  identical  in  terms  with, 
r.  176  of  the  Kegxdce  Generates  of  Hilary  Term,  1853 ;  but  the  practice 
which  it  prescribes  is  of  much  greater  antiquity,  for  in  a  note  to 
Munchiner  v.  Martin,  1852,  12  C.  B.  455,  it  is  described  as  the  "  Kule 
of  Court  of  C.  B.  of  1654." 

Under  the  practice  before  the  Common  Law  Procedure  Acts,  where 
no  proceeding  in  a  cause  had  been  taken  for  more  than  four  terms,  a 
term's  notice  of  intention  to  proceed  was  required. 

The  rule  was  thus  stated  by  Lord  Ellenborough  in  May  v.  Wooding, 
1815,  3  M.  &  S.  500:  "While  the  matter  is  still  in  controversy  the 
party  should,  after  so  long  a  lapse  of  time  as  four  terms  without  any 
proceeding,  have  notice  that  he  may  prepare  himself;  but  when  the 
matter  has  passed  in  rem  judicatam  by  the  verdict,  the  reason  does  not 
apply  "  (and  see  Tidd's  Practice,  p.  468).  Accordingly,  it  was  held  that 
the  rule  related  merely  to  interlocutory  proceedings,  and  not  to  pro- 
ceedings after  verdict  {May  v.  Wooding,  uhi  supra ;  Newton  v.  Boodle, 
1847,  3  C.  B.  795). 

Under  the  old  practice  the  rule  was  held  to  apply  to  the  case  of  a 
rule  to  enter  an  issue  {Lord  v.  Hilliard,  1829,  9  Barn.  &  Cress.  621);  to 
notice  of  executing  a  writ  of  inquiry  after  interlocutory  judgment 
{Peyton  v.  Burdvs,  1739,  2  Str.  1100);  to  a  motion  to  set  aside  a  rule 
for  a  new  trial  {Deacon  v.  Fuller,  1833,  1  Dowl.  675);  to  the  case  of  an 
application  to  discharge  a  rule  for  a  new  trial  offered  by  the  plaintiff, 
but  not  acted  on  for  more  than  four  terms  {Tipton  v.  Meehe,  1824, 
8  Moore,  579) ;  to  the  signing  of  judgment  for  not  proceeding  to  trial 
under  the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76, 
8.  101  {Metcalf  v.  Hetherington,  1858,  28  L.  J.  Ex.  155);  and  that  in 
all  such  cases,  where  there  had  been  no  proceeding  taken  within  the 
year,  the  prescribed  notice  must  be  given  before  the  suit  could  be 
proceeded  with. 

The  rule,  however,  did  not  under  the  old  practice  apply  to  a  motion 
to  set  aside  proceedings  {Lumley  v.  Hempson,  1838,  6  Dowl.  558);  nor  to 
an  application  to  sign  judgment  on  a  cognovit  {Thompson  v.  Langridge, 
1847,  1  Ex.  Pep.  357);  nor  where  an  action  was  stayed  by  consent 
(Watkins  v.  Haijdon,  1770,  2  Black.  (W.)  761),  or  at  the  request  of  the 
defendant  {Bland  v.  Barley,  1790,  3  T.  E.  530);  nor  where  the  delay 
was  caused  by  an  injunction  {Hayley  \.  Riley,  1779,  1  Doug.' 71;  Bos- 
worth  v.  Philli])s,  1770,  2  Black.  (W.)  784).  Where  a  cause  was  stayed 
by  an  injunction,  on  the  injunction  being  dissolved,  it  was  held  that  the 
plaintiff  could  try  without  fresh  notice  of  trial,  although  several  terms 
had  elapsed  since  notice  of  trial  was  given  {Stockton  and  Darlington  Eh/. 
Co.  V.  Fox,  1851,  6  Ex.  Eep.  127).  In  Munchiner  v.  Martin,\%b2,  12 
C.  B.  455,  it  was  questioned  whether  notice  was  required  where  pro- 
ceedings were  suspended  by  an  order  for  security  for  costs.  Where  the 
plaintifi'  within  the  year  gave  notice  that  he  should  proceed,  it  was  held 
that  this  was  a  proceeding  rendering  a  term's  notice  unnecessary  {Richards 
V.  HarnH,  1802,  3  East,  1;  and  see  Burlington  v.  Richardson,  1853,  22 
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L.  J.  Q.  B.  385).  Obtaining  an  order  to  charge  attorneys  was  not  such 
a  proceeding  {Deacon  v.  Fuller,  1833,  1  Dowl.  675). 

The  provision  in  Order  64,  r.  13,  that  notice  of  trial,  although 
countermanded,  is  a  proceeding  which  saves  the  necessity  for  tlie  notice, 
is  in  accordance  with  the  old  practice  {Green  v.  Gauntlett,  1722,  1  Stra. 
530). 

The  principle  on  which  the  above  rule  is  applied  is  the  same  now 
as  it  was  under  the  old  practice  as  defined  by  May  v.  Wooding, 
1815,  3  M.  &  S.  500;  and  Lumley  v.  Hempson,  1838,  6  Dowl.  558, 
supra.  In  the  former  case  it  was  laid  down  that  after  the  verdict  (or 
judgment)  no  notice  of  intention  to  proceed  further  was  necessary, 
though  more  than  a  year  had  elapsed  since  the  last  preceding  step  was 
taken  in  the  action.  In  Litmley  v.  Heni'pson  it  was  held  that  no  such 
notice  of  intention  to  proceed  was  necessary  where  the  purpose  of  the 
step  taken  was  to  terminate  the  action.  The  Judge  said  :  "  This  is  not 
a  step  in  the  progress  of  the  action,  but  to  stop  it,"  and  held  that  no 
notice  was  necessary. 

So  now,  the  rule  does  not  extend  to  the  issue  of  execution  or  to  any 
step  necessary  to  obtain  execution  {Taylor  v.  Roe,  1893,  68  L.  T.  253), 
which  may  be  issued  or  taken  at  any  time  without  notice,  so  long  as  the 
judgment  or  order  on  which  it  is  issued  remains  in  force.  Nor  to  any 
step  which  it  is  proposed  to  take  after  judgment,  but  only  towards 
judgment  {Houlston  v.  Woodward,  1884,  78  L.  T.  J.  113,  C.  A.).  In  an 
unreported  case  of  Chapiole  v.  Fletcher,  May  19,  1903,  cited  in  The 
Annual  Practice,  under  Order  64,  r.  13,  leave  was  given  to  enter  up 
judgment  without  notice  on  a  direction  for  judgment  given  in  Court 
eleven  years  previously.  But  where  no  step  was  taken  for  more  than 
a  year  after  an  order  was  obtained  in  chambers  for  summary  judgment 
under  Order  14  (see  Summary  Judgment),  it  was  held  that  the  month's 
notice  under  this  rule  must  be  given  {Staffordshire  Joint  Stock  Bank  v. 
Weaver,  1884,  W.  N.  78);  and  in  a  foreclosure  action,  where,  after  the  usual 
judgment  for  inquiries  and  account,  no  step  was  taken  for  a  year,  it  was 
held  that  a  month's  notice  was  necessary  before  moving  for  judgment 
for  foreclosure  absolute  {Blake  v.  Summersby,  1889,  W.  N.  39).  In  that 
case  Kay,  J.,  held  that  "  anything  which  precedes  the  final  judgment  or 
order  is  a  'proceeding'  in  the  action"  within  the  rule.  This  dictum 
must,  however,  be  taken  as  subject  to  the  exception  contained  in  the 
rule  itself,  namely,  that  a  summons  on  which  no  order  has  been  made 
shall  not  be  deemed  to  be  a  "  proceeding "  from  which  the  "  year  from 
the  last  proceeding  had"  is  to  be  counted,  but  that  notice  of  trial  although 
countermanded  shall  be  so  deemed. 

Where  the  plaintiff  in  an  action  allows  a  year  to  elapse  after  service 
of  the  writ  without  taking  any  step,  and  the  defendant  has  failed  to 
appear,  the  plaintiff  must  give  the  month's  notice  under  the  rule  before 
proceeding  with  the  action  by  entering  judgment  in  default,  or  otherwise 
{Webster  v.  Myer,  1884,  14  Q.  B.  D.  231). 

But  where  the  purpose  of  the  step  to  be  taken  after  a  year's  interval 
is  to  terminate  the  action,  the  ruling  in  Lumley  v.  Hempson,  1838, 
6  Dowl.  558,  supra,  holds  good,  and  no  month's  notice  is  necessary 
{Wornock  v.  Mann,  [1896]  2  I.  K.  630). 

Computation  of  the  "  Month." — "  Month  "  here  means  calendar  month 
(Order  64,  r.  1).  The  day  on  which  it  is  served  does  not  count  (Order 
64,  r.  12).  The  first  day  of  the  month's  notice  is  therefore  the  day 
following  the  day  of  service,  and  the  whole  calendar  month  must  expire 
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before  the  next  step  in  the  action  is  taken  (cf.  In  re  Railway  Sleepers 
Supjily  Co.,  1885,  29  Ch.  D.  204).  Thus  a  month's  notice  served  on  the 
Ist  March  expires  on  the  1st  April,  and  no  step  can  be  taken  before  the 
2nd  April.     See  also  next  note  and  Time,  Computation  of. 

Service. — The  month's  notice  to  proceed  does  not  require  personal 
service.  It  may,  therefore,  be  served  at  the  address  for  service,  if 
the  person  served  is  the  plaintiff,  or  a  defendant  who  has  appeared; 
and  such  service  may  be  made  by  delivery  or  by  registered  post.  In 
the  latter  case  the  day  of  service  is  that  on  which  the  letter  should  be 
delivered  in  ordinary  course  of  post  (Order  67,  r.  2).  In  this  case  the 
calendar  month  must  be  computed  from  the  day  on  which  such  delivery 
is  due,  exclusive  of  that  day  (Order  67,  r.  2;  Order  64,  r.  12).  If  the 
party  served  is  a  defendant  who  has  failed  to  appear,  the  notice  may  be 
served  by  filing  in  default  under  Order  67,  r.  4  {Morrison  v.  Telfer,  [1906] 
W.  N.  31). 

[Authorities. — Tlie  Annual  Practice,  Notes  to  Order  64,  r.  13 ;  Chitty's 
Archbold's  Practice,  14th  ed.,  1885,  pp.  1437,  1438;  Chitty's  Forms, 
13th  ed.,  1902,  p.  759;  Tidd's  Practice,  9th  ed.,  1828,  p.  468.] 

lYIontscrrat. — See  Leeward  Islands. 

IVIonumentS. — (1)  Monuments,  in  the  restricted  sense  of 
memorials  to  deceased  persons  at  the  place  of  burial,  have  been  the 
subject  of  repeated  decisions  in  relation  to  the  rule  against  perpetuities, 
a  gift  or  a  trust  for  the  perpetual  repair  of  the  tomb  of  a  testator  and 
his  family,  not  in  the  church,  being  bad,  since  such  a  purpose  is  not 
charitable  and  the  trust  or  gift  creates  a  perpetuity  {Richard  v.  Robson, 
1862,  31  Beav.  244;  In  re  Tyler,  [1891]  3  Ch.  252);  but  a  bequest  in 
trust  to  keep  in  repair  a  monument  in  the  church,  or  a  memorial  window 
therein,  is  a  good  charitable  bequest  {Hoare  v.  Hohson,  1866,  L.  R.  1  Eq. 
585) ;  and  a  gift  to  the  trustees  of  a  charity,  subject  to  the  condition 
that  the  donees  should  keep  the  testator's  tomb  in  repair,  with  a  gift 
over  to  another  charity  on  failure  to  observe  the  condition,  was  held 
good  {In  re  Tyler,  1891,  (C.  A.)  3  Ch.  252). 

No  monument  can  be  erected  in  a  church  without  the  leave  of  the 
Ordinary  {Maidman  v.  Melpas,  1794,  1  Hag.  Con.  208);  and  it  seems 
that  one  illegally  or  irregularly  placed  in  a  church  cannot  be  lawfully 
removed  without  the  like  sanction  {Ritchings  v.  Gordingley,  1868,  L.  R. 
3  Ad.  &  Ec.  113).  A  monument  once  erected  may  be  repaired  without 
any  fresh  consent  {Bardin  v.  Calcott,  1789,  1  Hag.  Con.  16).  Though 
the  freehold  of  the  churchyard  is  in  the  parson,  yet  the  erector  of  a 
tombstone  may  maintain  trespass  against  a  person  who  wrongfully 
removes  it  {Spooner  v.  Brewster,  1825,  3  Bing.  136). 

(2)  Ancient  erections  and  buildings,  such  as  Stonehenge,  tumuli,  etc., 
and  structures  forming  monuments  (in  the  wider  sense)  of  historic  or 
architectural  interest,  have  been  made  the  subject  of  legislation  with 
a  view  to  their  protection.  Thus  the  owner  of  any  ancient  monument 
to  which  the  Ancient  Monuments  Protection  Act,  1882,  45  &  46  Vict. 
c.  73,  applies — namely,  those  mentioned  in  the  schedule  to  the  Act  and 
other  monuments  of  a  like  character — may  by  deed  constitute  the 
Commissioners  of  Works  the  guardians  of  such  monument,  the  Com- 
missioners being  invested  with  power  to  protect  such  monuments ;  and 
by  the  supplementary  and  amending  Act  of  1900  (63  &  64  Vict.  c.  34), 
similar  facilities  are  given  to  enable  county  councils  to  purchase  and 
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preserve    any  such    monument    situate    in    their    own    or    adjacent 
counties. 

Damaging  ancient  monuments  is  made  a  punishable  offence ;  so  also 
is  the  damaging  of  any  monument  exposed  to  public  view  (Malicious 
Damage  Act,  1861,  s.  39).  See  also  under  Ancient  Monuments; 
Tombstone. 

IVlOO ring's. — See  Fokeshore;  Marine  Insurance. 

Moot. — See  Inns  of  Court. 

Moral  Consideration. — See  Fraudulent  Conveyances. 

Moral   Insanity. — See  Lunacy,  Vol.  VIII.  at  p.  451. 

Moral  Personality. — {PersonnaliU  morale). — A  term  used 
in  continental  law  to  describe  the  legal  status  of  bodies  of  persons 
having  corporate  capacity. 

More  or  Less. — See  About;  Thereabouts. 

Mormon  ism. — See  Foreign  Marriage;  Marriage. 

Morocco. — Area. — Morocco  is  an  empire  in  the  north  of  Africa, 
covering  about  219,000  square  miles  or  rather  larger  than  the  German 
Empire.  It  is  bounded  on  the  east  by  Algeria  (see  France),  on  the  south, 
where  the  limits  are  unsettled,  by  the  Western  Sahara  (see  France),  and 
on  the  south-west  by  the  Spanish  possession  of  Rio  de  Oro  and  Adran 
(see  Spain).  On  the  north  coast  Spain  {q.v.)  is  in  possession  of  Ceuta, 
Melilla,  Penon,  Alhucemas,  and  Chaferinas  Islands;  and  the  Spanish 
claim  to  the  territory  of  Santa  Cruz  de  Mar  Pequeiia,  south  of  Mogador, 
was  acknowledged  by  the  Treaty  of  Wad  Eas,  1860. 

Earlier  History. — Under  various  treaties  from  1721  to  1856,  notably 
those  of  1728,  1760,  and  December  9,  1856  (Hertslet's  State  Papers, 
vol.  i.  pp.  428-455 ;  vol.  xlvi.  p.  176),  Great  Britain  acquired  extensive 
jurisdiction  in  Morocco,  British  subjects  being  removed  from  the 
jurisdiction  of  the  Ordinary  Courts  of  the  country.  By  Order  in 
Council  of  August  27,  1857  {London  Gazette,  October  2,  1857,  p.  3285), 
under  the  Foreign  Jurisdiction  Act,  1843,  British  Consular  jurisdiction 
was  first  established,  and  by  a  later  Order  in  Council  of  February  4, 1875 
(London  Gazette,  February  5,  1875,  p.  452),  provision  was  made  under 
Article  XIV.  of  the  Treaty  of  December  9,  1856  (see  above),  for 
consular  jurisdiction  in  suits  between  British  subjects  and  non-Moorish 
foreigners. 

Recent  History. — By  the  Anglo-French  Convention  of  April  1904 
Great  Britain  recognised  the  right  of  France  to  assist  in  administrative, 
financial,  military,  etc.,  reforms  in  Morocco,  so  far  as  her  own  rights 
under  treaties  are  not  infringed.  Both  France  and  Great  Britain  agreed, 
inter  alia,  not  to  erect  any  fortifications  on  the  Moorish  coast.  By  the 
General  Act  of  December  1906,  to  which  delegates  from  thirteen  Powers 
were  signatories,  various  matters  that  were  in  dispute  were  settled,  and 
provisions  were  made  for  the  establishment  of  a  Moorish  police  force 
under  the  joint  supervision  of  France  and  Spain,  the  creation  of  a 
State  bank,  the  acquisition  of  land  by  foreigners,  the  imposition  and 
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collection  of  taxes,  and  the  authority  of  the  State  over  the  public 
services  and  works. 

Existimj  Coiimdar  Jurisdiction. — British  consular  jurisdiction  in 
Morocco  is  now  regulated  by  Order  in  Council  of  November  28, 1889  (St. 
il.  &  0.,  Rev.,  vol.  v.,  "  Foreign  Jurisdiction,"  pp.  427-471),  which  repeals 
the  earlier  Orders  of  August  27,  1857,  and  February  4, 1875  (see  above). 
The  Order  establishes  a  purely  consular  Court  (see  Foreign  Juris- 
diction), styled  "  H.  B.  M.'s  Consular  Court  for  Morocco,"  with  which 
the  Supreme  Court  for  Gibraltar  has  concurrent  jurisdiction,  except 
where  Moorish  subjects  are  concerned,  and  from  which  appeals  lie  to  the 
Supreme  Court  for  Gibraltar,  and  therefrom  to  His  Majesty  in  Council. 
(For  conditions  of  appeals  to  the  Privy  Council,  see  article  Privy  Council.) 
In  Spilshunj  v.  R.  (P.  C.  [1899]  A.  C.  392)  it  was  laid  down  that  the 
Consular  Court  of  Morocco  and  the  Supreme  Court  of  Gibraltar  having 
a  concurrent  jurisdiction  in  the  matter  of  an  offence,  and  the  appellant, 
being  arrested  in  London,  and  ordered  by  the  Queen's  Bench  Division  to 
be  tried  before  the  Supreme  Court  of  Gibraltar,  was  entitled  to  be  tried 
according  to  the  procedure  of  that  Court,  that  is,  by  a  jury.  The  Consul- 
General  has,  under  Article  143  of  the  Order  in  Council,  power  to  legislate 
by  "  King's  Regulations  "  for  the  government  of  British  subjects  on  the 
matters  specified  therein.  The  Morocco  Fees  Order  in  Council  of  May  9, 
1892  (St.  R.  k  0.,  Rev.  1904,  vol.  iv.,  "Consul,  British,"  p.  1),  prescribes 
the  fees  under  the  "  King's  Regulations."  As  to  other  consular  fees  and 
customary  powers,  see  Consul  ;  Consular  Fees. 

Application  of  Imperial  Acts. — By  Order  in  Council  of  May  6,  1857 
{ihid.,  vol.  viii.,  "  Merchant  Shipping,"  p.  84),  provision  is  made  for  the 
apprehension  and  carrying  on  board  their  ships  of  deserters  from  ships 
belonging  to  Morocco,  in  whatever  part  of  His  Majesty's  dominions  they 
may  be  found. 

In  pursuance  of  an  International  Convention  of  May  31,  1865 
(Hertslet's  State  Papers,  vol.  iv.,  p.  16),  the  lighthouse  on  Cape  Spartel 
was  established,  and  the  administration  of  its  establishment  was  vested 
in  the  High  Contracting  Powers.  The  British  Government  contributes 
towards  the  expenses  entailed,  and  such  contributions  are  charged  on  the 
General  Lighthouse  Fund  under  the  Merchant  Shipping  Acts,  61  &  62 
Vict.  c.  44,  8.  2  (3). 
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This  article  is  intended  to  deal  with  the  principal  points  that  must 
be  considered  by.  the  conveyancer  in  framing  a  mortgage,  the  nature 
of  the  provisions  that  may  be  included  and  the  form  of  mortgages,  and 
the  operation  of  the  Statutes  of  Limitation  with  respect  to  mortgages, 
which  appear  not  to  be  so  fully  treated  in  the  standard  treatises  as  other 
points  are. 

So  far  as  regards  the  form  of  mortgages,  and  the  practice  of  con- 
veyancers in  framing  them,  it  is  founded  on  the  essay  by  the  late  Mr. 
Jacob  Waley  in  the  preface  to  the  second  part  of  the  second  volume  of 
Davidson's  Precedents  in  Conveyancing.  The  essay  was  written  by  him 
for  an  early  edition,  reprinted  after  Mr.  Waley's  death  in  the  later 
edition  published  in  1881,  with  notes  by  the  late  Mr.  Charles  Davidson 
and  Thomas  Key,  who,  as  well  as  Mr.  Waley,  were  conveyancers  to  the 
Court  of  Chancery.  Having  regard  to  the  repute  of  these  conveyancers, 
it  is  considered  that,  so  far  as  not  altered  by  statute,  the  text  of  the 
essay  is  in  conveyancing  practice  as  good  an  authority  as  a  decision  of 
the  Courts,  and  that  as  it  was  published  in  1881,  immediately  before  the 
passing  of  the  Conveyancing  Act  of  1881,  it  will  be  a  convenient  way 
of  explaining  the  effect  of  modern  legislation  on  the  form  of  mortgages 
by  comparing  the  practice  as  explained  by  Mr.  Waley  with  that  now 
in  use. 

Owing  to  want  of  space,  and  the  numerous  alterations  and  additions 
that  have  been  made  by  statute  since  1881,  it  is  impossible  to  reprint 
Mr.  Waley's  essay  in  full.  This  essay  is  in  this  article  referred  to  as 
Dav.  ii.  2 ;  the  notes  of  Mr.  C.  Davidson  and  Mr.  T.  Key  as  Dav.  ii.  2n. 

Definition  of  Mortgage. — Mr.  Waley,  in  his  preface  to  Davidson,  vol.  ii. 
pt.  2,  quotes  the  definition  of  mortgage  in  4  Com.  Dig.,  tit.  "Mortgage": 
"  When  things  moveable  or  immoveable,  as  goods  or  lands,  are  pledged 
as  a  security  for  repayment  of  money,"  and  observes  "  that  it  may  be 
a  question  whether  this  draws  a  sufficient  distinction  in  the  case  of  a 
personal  chattel  between  mortgaging  and  pawning  it ;  and,  to  make  the 
definition  complete,  it  should  show  that  the  mortgage  is  to  be  made 
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by  a  legal  or  equitable  transfer  of  the  things  mortgaged,  not  depending 
wholly  on  actual  delivery.  The  definition,  too,  should  in  strictness 
exclude  a  mere  charge,  as  the  case  of  a  portion  under  a  term  in  which 
there  is  no  debt  and  no  right  of  foreclosure."  '^:. '":'-{ 

The  earliest  form  of  mortgage  was  probably  such  as  described  in 
Littleton,  A.  D.,  s.  332 :  "  If  feoffment  be  made  on  such  condition  the 
feottbr  pay  to  the  feoffee  on  a  certain  day  £40  money,  then  the  feoffor 
may  re-enter ;  if  he  do  not  pay,  then  the  land  which  is  put  in  pledge 
upon  condition  for  the  payment  of  money  is  taken  away  from  him  for 
ever,  and  is  *  dead '  to  him  upon  condition."  The  old  form  of  a  con- 
veyance, with  a  proviso  or  condition  for  making  the  conveyance  void 
on  payment  of  the  mortgage  debt  and  interest  on  a  given  day,  was 
objectionable  on  account  of  the  strictness  with  which  conditions  were 
construed,  and  because  the  money  was  seldom  paid  on  the  day  appointed 
(Dav.,  vol.  ii.,  p.  2,  pp.  31-72). 

The  form  of  a  mortgage  proper  is  an  absolute  conveyance  to  the 
mortgagee,  subject  to  a  proviso  for  reconveyance  on  payment  on  a  day 
fixed.  Courts  of  equity  have  from  quite  early  times,  at  least  from  the 
37th  of  Elizabeth  (see  Langford  v.  Barnard,  Toth.,  p.  231)  held  that 
until  foreclosure  by  a  decree  of  the  Court,  or  sale  under  any  power  con- 
ferred on  the  mortgagee,  whatever  the  form  of  mortgage,  [for  example, 
no  proviso  for  redemption  being  inserted  {Bell  v.  Carter,  1853,  17  Beav. 
Ill ;  51  E.  R  935)],  the  mortgagor  had  a  right  to  redeem,  though  his 
estate  might  have  been  absolutely  forfeited  at  law,  in  accordance  with 
the  deed.     See  this  discussed,  2  L.  C.  Eq.,  7th  ed.,  1897,  p.  15. 

A  mortgage  in  the  form  of  a  conveyance  subject  to  redemption  would 
give  the  right  to  the  mortgagee  after  the  day  of  payment  had  passed 
to  apply  to  a  Court  of  equity  for  a  decree  for  foreclosure,  i.e.  determining 
the  equitable  right  to  redeem,  and  making  the  estate  of  the  mortgagee 
absolute,  subject  to  certain  equitable  doctrines  for  opening  the  decree. 
See  these  discussed,  ante,  Vol.  VI.,  tit.  Foeeclosure. 

It  is  obvious  that  where  there  is  a  mere  charge,  and  not  an  absolute 
conveyance,  subject  to  a  right  of  redemption,  the  right  to  foreclosure  does 
not  apply  unless  the  charge  amounts  to  an  agreement  for  a  formal 
mortgage  (see  as  to  this,  ante,\ ol.Nl.  p.  153,  tit.  Foreclosure).  And  this 
made  Mr.  Waley,  in  the  passage  quoted  ante,  say  that  the  definition  of 
a  mortgage  should  exclude  a  mere  charge. 

The  distinction  between  a  formal  mortgage  and  a  mere  charge  is 
even  in  this  respect  of  much  less  importance  now  than  it  was  formerly, 
as  by  sec.  25  of  the  Conveyancing  Act,  1881,  repealing  (see  subs.  6)  and 
extending  sec.  48  of  the  Act  15  &  16  Vict.  c.  86,  it  is  (by  subs.  2) 
provided  that  in  any  action,  whether  for  foreclosure  or  redemption,  or 
for  sale,  or  for  the  raising  or  payment  in  any  manner  of  mortgage  money, 
the  Court,  on  the  request  of  the  mortgagee,  or  any  person  interested 
either  in  the  mortgage  money  or  the  right  of  redemption  .  .  .  may 
direct  a  sale,  etc.;  so  that  even  in  a  formal  mortgage,  subject  to 
redemption,  a  sale  may  be  directed. 

Modern  legislation  has  made  other  alterations.  By  the  C.  A.,  1881, 
8.  2,  subs.  6,  a  mortgage,  for  the  purpose  of  the  Act,  is  defined  as  follows: — 
"  Mortgage  includes  any  charge  on  any  property  for  securing  money  or 
money's  worth."  This  has  been  held  to  include  a  charge  on  shares  for 
a  debt  due  to  the  company  from  a  sliareholder,  under  the  common  pro- 
vision in  the  articles  for  a  lien  (seeUveritt  y.  Automatic  Co.,  [1892]  3  Ch. 
606).     By  subs.  7,  encumbrance  includes  a  mortgage  in  fee  or  for  a  less 
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estate,  and  a  trust  for  securing  money,  and  a  lien  and  a  charge  of  portion, 
annuity,  or  other  capital  or  annual  sum. 

And  the  same  Act  (s.  19),  where  a  mortgage  is  made  by  "deed," 
gives  to  the  mortgagee  various  powers,  including  a  power  of  sale,  if 
anything  wider  in  its  terms  than  that  in  the  old  common  forms  (see 
s.  19,  subs.  1,  and  the  auxiliary  provisions,  ss.  21,  22;  of  insurance,  s.  19, 
subs.  2,  and  s.  23 ;  of  appointing  a  receiver,  s.  19,  subs.  3,  and  s.  24 ;  and 
cutting  timber,  s.  19,  subs.  4).      Vide  infra,  Form  of  Mortgages. 

In  considering  the  different  kinds  of  securities  for  money,  a  dis- 
tinction must  be  made  between  the  following: — 

(1)  A  mortgage  in  the  form  of  conveyance,  subject  to  redemption, 
giving  a  right  to  foreclosure. 

(2)  A  mere  charge,  or  a  mortgage  by  way  of  trust  for  sale,  not  giving 
a  right  to  foreclosure. 

(3)  Between  either  a  mortgage  or  a  charge  made  by  deed  and  one  not 
made  by  deed,  inasmuch  as  the  powers  conferred  by  the  Conveyancing 
Acts  attach  only  when  made  by  deed. 

(4)  Between  such  agreements  for  security  as  "  (a)  give  a  right  to  a 
mere  charge,  (b)  give  a  right  to  a  formal  mortgage,  with  its  incidents  of 
right  to  foreclosure."  This  latter  class  includes,  according  to  modern 
authorities,  the  ordinary  equitable  mortgage  by  deposit  of  title-deeds 
(see  tit.  Foreclosure).  There  are  also  encumbrances  which  do  not  come 
within  the  scope  of  this  article,  e.g. — 

(5)  Bills  of  sale  (as  to  which,  see  ante,  Vol.  II.  pp.  242-264). 

(6)  Pawns  or  pledges  (as  to  which  see  infra,  tit.  Pawn). 

(7)  A  lien,  such  as  a  vendor's  lien. 

(8)  A  trust  or  charge  for  securing  money  given  by  will,  without  the 
creation  of  a  debt. 

Clandestine  Mortgages — Forfeiture  of  Bight  to  Eedemption. — Although 
the  right  of  redemption  is  an  incident  to  every  security,  whatever  its 
form,  it  may  be  forfeited.  By  the  statute  relating  to  clandestine  mort- 
gages (4  &  5  Will.  &  Mary,  c.  16)  it  is  in  effect  enacted  that  a  person 
making  a  second  mortgage,  without  discovery  "  in  writing  "  of  the  first 
mortgage,  shall  lose  the  right  of  redemption  against  the  mortgagees. 

This  statute  is  discussed  in  Stafford  v.  Selbg,  1707,  2  Yern.  589 ; 
23  E.  R  983,  and  in  Kennard  v.  Futvoye,  1860,  2  Gif.  81 ;  66  E.  R. 
35,  from  which  it  appears  that  it  will  be  construed  strictly  as  not 
applicable  to  a  mere  charge,  but  only  to  a  case  where  the  mortgage 
is  in  the  form  of  a  conveyance  subject  to  redemption,  and  where  the 
day  fixed  for  redemption  has  passed.  These  cases  were  recognised  in 
James  v.  Kerr,  1889,  40  Ch.  D.  459. 

What  Provisions  must  he  excluded  from  a  Mortgage. — Before  discussing 
the  form  of  mortgages,  Mr.  Waley  (Dav.,  vol.  ii.,  pt.  2,  p.  7)  compares  with 
the  modern  practice  the  statement  of  the  old  law  in  Littleton  (Litt.  s.  32, 
A.  D.),  as  applicable  to  a  feoffment  or  condition,  "  for  that  it  is  doubtful 
whether  the  feoffor  will  pay  at  the  day  limited  such  sum  or  not ;  and 
if  he  doth  not  pay,  then  the  land  which  is  put  in  pledge  upon  condition 
for  the  payment  of  the  money  is  taken  from  him  for  ever,  and  so  dead 
to  him ;  and  if  he  doth  pay  the  money,  then  the  pledge  is  dead  as  to  the 
tenant." 

But  at  least  since  the  37th  of  Elizabeth  (see  Langford  v.  Bamardy 

Toth.  231)  it  has  been  the  rule  in  equity  that  a  mortgage  cannot  by 

any  stipulations  between  the  parties  at  the  time  of  making  it  be  made 

irredeemable  (see  per  Lord  Eldon,  Seton  v.  Slade,  1802,  7  Ves.  265-273 ; 

VOL.  IX.  21 
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32  E.  R  108 ;  6  E.  R  124,  and  2  L.  C.  Eq.,  1897  ed.,  pp.  1  et  seq. ;  see  also 
Haward  v.  Harris,  1683,  1  Vern.  191 ;  23  E.  R  406;  2  L.  C.  %,  1897 

ed.,  p.  11). 

And  as  branches  or  corollaries  of  the  rule,  it  has  long  been  laid  down 
that  the  mortgagee  shall  not  "  clog  the  equity  of  redemption,"  or  obtain 
a  collateral  advantage  from  his  mortgage  beyond  the  principal  and 
interest. 

The  principal  rule  that  the  mortgage  cannot  by  stipulation  at  its 
date  be  made  irredeemable  has  been  confirmed  by  recent  cases.  Cotton, 
LJ.,  in  the  case  of  Northampton  v.  Pollock,  1890,  45  Ch.  D.  (see  p.  210), 
says:  "'This  Court,*  says  Lord  Hardwicke  in  Toomes  v.  Conset,  1745, 
3  Atk.  261 ;  26  E.  R  952,  'will  not  suffer,  in  a  deed  of  mortgage,  any 
agreement  in  it  to  prevail,  that  the  estate  become  an  absolute  purchase 
in  the  mortgagee  upon  any  event  whatsoever.' "  Cotton,  L.J.,  proceeds  : 
"  He  gives  some  reasons  for  that  which  may  or  may  not  now  be  the 
only  reasons,  but  that  is  the  principle  of  the  Courts  of  equity."  Bowen, 
L.J.  (s.c,  see  p.  215),  says:  "The  principle  invoked  by  the  plaintiff  is 
summed  up  in  the  epigrammatic  formula  '  once  a  mortgage  always  a 
mortgage.'  Whenever  a  transaction  is  in  reality  one  of  mortgage,  equity 
regards  the  mortgage  property  as  security  only  for  money,  and  will  permit 
of  no  attempt  to  clog,  fetter,  or  impede  the  borrower's  right  to  redeem." 

This  was  affirmed  by  the  judgment  of  the  House  of  Lords  in 
the  same  case,  no7n.  Salt  v.  JVorthampton,  [1892]  A.  C.  13,  in  which 
the  rule  was  recognised;  and  Lord  Bramwell  refers  to  the  corollary 
to  it,  that  no  stipulation  shall  be  allowed  which  will  clog  the  equity 
of  redemption.  In  that  case  there  was  an  express  stipulation  in  the 
mortgage  that  in  a  certain  event  a  policy  taken  out  by  the  mortgagee 
was  to  be  the  absolute  property  of  the  mortgagee,  and  notwithstanding 
that  the  event  had  happened  the  mortgagor's  representatives  were 
entitled  to  redeem. 

[Recent  instances  of  the  application  of  the  doctrine  have  been  where 
a  covenant  to  trade  with  the  mortgagee  after  the  mortgage  should  be  paid 
off  was  held  void  (Noakes  &  Co.  v.  Bice,  [1902]  A.  C.  24 ;  Bradley  v.  Carritt, 
[1903]  A.  C.  253),  and  where  a  mortgagee  of  stock  was  held  not  entitled 
to  enforce  an  agreement  that  he  should  have  an  option  to  purchase  the 
stock  at  a  certain  price  (Samuel  v.  Jarrah  Timber,  etc.,  Ltd.,  [1904] 
A.  C.  323).  The  rule  will  not  be  extended  so  as  to  prohibit  a  trans- 
action of  sale  and  purchase  of  the  mortgaged  property  subsequent  to 
and  independent  of  the  mortgage  {Reeve  v.  Lisle,  [1902]  A.  C.  461).] 

See  also  In  re  Edwards,  1861,  11  Ir.  Ch.  367,  where  a  contract  in  the 
mortgage  to  sell  in  certain  cases  at  a  fair  price  was  held  void ;  and  for 
old  cases,  Howard  v.  Harris,  1683,  1  Vern.  191 ;  23  E.  R  406 ;  2  W.  &  T. 
L.  C.  11;  Price  v.  Perry,  Free.  Chy.  258;  22  E.  R  1195;  Willett  v. 
Winnell,  1687,  1  Vern.  488;  23  E.  R  611;  Bowen  v.  Edwards,  1862, 
1  Ch.  R  222. 

in  the  case  of  Salt  v.  Northampton,  supra,  part  of  the  contract  was 
that  the  mortgagor  should  be  liable  for  the  premiums  on  the  policy  to 
be  taken  out.  The  judgments  indicate  that  the  rule  might  be  evaded 
in  effect  by  a  policy  or  some  collateral  security  being  obtained  by  the 
mortgagee  apart  from  the  agreement  for  mortgage. 

A])parently  he  might  bargain  for  interest  at  such  a  rate  as  would 
enable  him,  in  fact,  if  he  chose,  to  obtain  such  policy  or  further  security, 
provided  there  was  no  contract  that  he  should  do  so,  and  the  mortgagor 
wan  not  to  be  liable  for  the  premiums  or  expense. 
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Of  course  in  the  case  of  a  policy  the  mortgagor  would  often  have 
to  assist  and  have  notice,  as  it  would  be  necessary  to  present  him  for 
examination  to  the  office,  and  this  might  raise  the  contention  that  it 
was  part  of  the  contract,  and  the  scheme  would  not  in  any  case  be 
satisfactory.  But  the  judges  treat  it  as  practicable.  Thus  in  the  case 
of  Marquess  of  Northampton  v.  Pollock,  1890,  45  Ch.  D.,  Cotton,  L.J., 
said :  "  Of  course  there  are  cases  where  there  was  no  contract  between 
the  parties,  and  where  the  person  lending  the  money,  as  I  say,  chooses 
himself  to  insure  the  borrower's  life.  There  he  does  that  simply  for  his 
own  benefit,  and  he  can  whenever  he  likes  drop  the  policy,  and  he  can 
take  it  up  when  he  likes ;  but  he  does  it  simply  as  his  own  property 
and  for  his  own  benefit." 

So  in  delivering  judgment  in  the  House  of  Lords  in  the  same  case, 
Lord  Selborne  said :  "  I  am  not  prepared  to  hold  that  if  it  were  made 
out  that  the  policy  was  effected  for  the  creditor's  benefit,  subject  only 
to  an  option  for  the  debtor  to  acquire  a  right  to  it  by  making  a  pay- 
ment which  he  never  made,  the  obligation  of  paying  the  premium, 
which  the  debtor  certainly  undertook,  would  have  made  it  the  property 
of  the  debtor,  contrary  to  the  contract.  I  see  no  principle  on  which  I 
ought  so  to  hold  since  the  repeal  of  the  usury  laws,  and  in  the  absence 
of  an  allegation  or  proof  of  fraud,  oppression,  or  other  unfair  dealing." 

"  But  the  authorities  {Holland  v.  Smith,  6  Esp.  11 ;  9  K.  E.  801 ; 
Drysclale  v.  Piqgott,  1856,  8  De  G.,  M.  &.  G.  546 ;  44  E.  K.  500 ;  Morland 
v.  Isaac,  1859,  20  Beav.  389;  52  E.  K.  653;  Bruce  v.  Garden,  1869, 
L.  R.  5  Ch.  32)  certainly  establish  that  the  primd  facie  effect  of  an 
agreement  between  debtor  and  creditor,  in  a  transaction  such  as  the 
present,  that  the  creditor  shall  effect  a  policy  and  that  the  debtor  shall 
pay  the  premiums,  is  to  vest  the  equitable  property  in  the  policy,  sub- 
ject to  the  creditor's  security,  in  the  debtor;  the  principle  being  that 
what  the  debtor  pays  or  agrees  to  pay  for  is  {primd  facie  at  all  events) 
his,  subject  to  the  security  for  the  purpose  of  which  it  was  brought  into 
existence."  See  for  cases  where  a  policy  has  been  held  to  belong  to  a 
mortgagee,  infra,  p.  348. 

[Mortgages  must,  however,  be  distinguished  from  contracts  for 
purchase  subject  to  a  right  in  the  vendor  to  repurchase,  or  subject  to 
a  condition  avoiding  a  conveyance,  if  the  vendor  pays  a  specified  sum 
at  a  fixed  date.  Such  transactions  are  sometimes  said  to  be  an  evasion 
of  the  rule,  but  they  were],  if  bond  fide,  allowed  even  while  the  laws  of 
usury  were  in  force.  These  sales  are  discussed  in  Ash  burner,  pp.  272-278, 
and  2  W.  &  T.,  Z.  C.  Eq.,  pp.  24-28.  And  as  an  example,  see  the  case  of 
Tapleij  V.  Sheather,  1862,  11  W.  E.  12;  8  Jur.  N.  S.  1163,  cited  Dav.  ii. 
pt.  2,  p.  5n.,  where  Lord  Westbury  decreed  performance  of  an  agreement 
that  if  an  unsecured  loan  was  not  repaid  a  farm  and  farming  stock 
should  be  assigned  at  a  valuation,  it  was  held  a  conditional  sale  and  not 
a  mortgage  (see  Ashburner,  p.  276).  As  to  being  allowed  even  while  the 
usury  laws  were  in  force,  see  Floyer  v.  Lavinqton,  1714,  1  P.  Wms.  269  ; 
24  E.  E.  384;  Mellorw.  Lees,  1742,  2  Atk.  494;  26  E.  E.  698;  Davis  v. 
Thomas,  1830,  1  Euss.  &  M.  506;  39  E.  E.  195;  32  E.  E.  257;  Joy 
v.  Birch,  1836,  10  Bli.  N.  S.  241 ;  6  E.  E.  77. 

See  also  the  leading  case  of  Thornhorough  v.  Baker,  1677,  1  Ch. 
Cas.  283 ;  2  L.  C.  Eq.  1,  where  Lord  Nottingham  recognised  the  validity 
of  the  sale  of  property  with  option  of  repurchase  as  distinct  from  a 
mortgage. 

It  was  said  in  Longuet  v.  Scawen,  1  Ves.  404,  the  Court  always  leans 
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against  contracts  of  this  kind,  and  endeavours,  if  possible,  to  bring  them 
to  be  cases  of  redemption.  See  for  old  cases  showing  what  would  be 
taken  as  indications  that  the  transaction  was  to  be  treated  as  a  mortgage 
and  not  a  sale,  Lawley  v.  Hooper,  1754,  3  Atk.  278;  26  E.  R  962; 
Vemer  v.  Wimtanley,  1805,  2  Sch.  &  Lef.  393  ;  Bulwer  v.  Astley,  1843, 
1  Ph.  422;  41  E.  K.  692 ;  65  R.  R  416;  Kenny  v.  Lynch,  1845,  2  Jo.  & 
Lat.  330 :  and  for  modern  cases,  Preston  v.  Neele,  1879,  12  Ch.  D.  767; 
Beckett  v.  Tower  Assets  Co.,  [1891]  1  Q.  B.  1,  Cave,  J.;  S.  C.  on  app., 
ibid.  638.  See  also  Douglas  v.  Culverwell,  1862,  4  De  G.,  F.  &  J.  20 ; 
45  E.  R.  1089,  which  related  to  a  transaction  in  1841  before  the  repeal 
of  the  usury  laws;  and  Barnhart  v.  Green^hields,  1853,  9  Moo.  R  C.  18  ; 
14  E.  R  204 ;  Holmes  v.  Matthews,  1855,  ihid.  413 ;  14  E.  R.  354. 

The  distinction  has  been  recognised  in  many  modern  cases  (see 
Alderson  v.  White,  1858,  2  De  G.  &  J.,  p.  97,  where  Lord  Cranworth 
says :  "  The  rule  of  law  on  this  subject  is  one  dictated  by  common  sense, 
that,  'primd  facie,  an  absolute  conveyance  containing  nothing  to  show 
that  the  relation  of  debtor  and  creditor  is  to  exist  between  the  parties 
does  not  cease  to  be  an  actual  conveyance  and  become  a  mortgage 
merely  because  the  vendor  stipulates  that  he  shall  have  a  right  to 
repurchase.  In  every  such  case  the  question  is  what,  upon  a  fair  con- 
struction, is  the  meaning  of  the  instruments."  This  is  quoted  with 
approval  by  Lord  Macnaghten  in  M.  S.  &  L.  Ely.  Co.  v.  North,  1888,  13 
App.  Cas.,  see  p.  568,  where  he  says :  "  In  all  these  cases  the  question  is 
what  was  the  real  intention  of  the  parties  ").  See  also  per  Lindley,  L.J., 
in  Secretary  of  State  for  India  v.  British  Empire,  etc.,  Co.,  1892,  67  L.  T. 
434. 

For  a  good  statement  of  the  law  before  1890,  both  as  to  sales  with 
option  of  repurchase  and  sales  of  chattels  w4th  hire  and  purchase  agree- 
ment, see  Beckett  v.  Tower  Assets  Co.,  supra,  [1891]  1  Q.  B.  1 ;  on  appeal,. 
ihid.  638 ;  In  re  Odell,  1878,  10  Ch.  D.  76 ;  M.  S.  &  L.  Ely.  Co.  v.  North 
Central  Wagon  Co.,  1881,  19  Ch.  D.  478 ;  Yorks  Ely.  Wagon  Co.  v. 
Maclure,  1882,  21  Ch.  D.  318;  United  Forty  Pound  Cluh  v.  Bexton, 
[1891]  1  Q.  B.  28n. 

As  to  allowing  the  mortgagor  to  adduce  parol  evidence  to  show  that 
what  purports  to  be  a  sale  was  a  mortgage,  see  Maxwell  v.  3Io7itamte,. 
1719,  Free.  Ch.  526;  24  E.  R.  235;  Holmes  v.  Matthews,  1855,  9  Moo. 
P.  C.  413;  14  E.  R  354;  Barnhart  v.  Greenshields,  1853,  iUd.  18;  14 
E.  R  204;  Douglas  v.  Culverwell,  1862,  3  Gif.  251 ;  66  E.  R  403;  4  De 
G.,  F.  &  J.  20 ;  45  E.  R  1089 ;  Lincoln  v.  Wright,  1859,  4  De  G.  &  J.  16 ; 
45  E.  R  6;  In  re  Duke  of  Marlhorough,  [1894]  2  Ch.  135;  Barton  y. 
Bank  of  N,  S.  W.,  1890,  15  App.  Cas.  379;  Alderson  v.  White,  supra,. 
1858,  2  De  G.  &  J.  97-107;  44  E.  R  924;  Bochefoucauld  v.  Boustead, 
[1897]  1  Ch.  196. 

The  practice  is  frequently  adopted  in  dealings  with  insurance  or 
reversionary  offices.  The  plan  is  carried  out  (1)  by  an  absolute  assign- 
ment as  a  sale,  and  (2)  an  agreement  that  at  any  time  within  a  limited 
period  the  vendor  may  repurchase  at  a  price  fixed  according  to  the 
time  that  may  have  elapsed  and  generally  stated  in  a  schedule. 

As  a  rule,  the  offices  require  the  agreement  (giving  the  option  of 
repurchase)  to  be  by  separate  instrument,  but  for  the  security  of  the 
vendor,  it  or  notice  of  it  ought  to  be  in  the  purchase  deed.  Probably 
the  ofiices  adopt  the  plan  of  two  deeds  in  order  to  keep  the  instrument 
off  the  title  in  case  of  a  future  sale.  But  a  question  might  be  raised 
whether  they  were  justified  in  not  disclosing  it,  and  any  difficulty  might- 
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be  avoided  by  providing  in  the  deed  that  no  person  taking  title  through 
the  office  after  the  expiration  of  the  period  allowed  for  repurchase  should 
be  affected  by  the  agreement. 

It  appears  (1)  that  the  purchasers  may  reasonably  require  that  the 
agreement  for  repurchase  shall  be  separate,  and  that  for  their  security 
there  should  in  such  case  be  an  express  provision  that  so  far  as  regards 
any  person  taking  title  through  the  purchasers  the  agreement  for  repur- 
chase must  be  treated  as  a  personal  agreement,  not  affecting  the  title  but 
only  giving  a  right  of  damages  against  the  purchaser,  in  case  of  any 
dealings  contrary  to  the  agreement  for  repurchase. 

(2)  That  the  vendor  can  be  advised  to  consent  to  such  a  plan  where 
the  purchasers  are  a  large  insurance  office  or  reversionary  office  of  repute, 
but  that  the  agreement  for  repurchase  should  expressly  state  that  it  was 
part  of  the  consideration  of  the  original  sale ;  unless  this  were  stated  or 
proved,  it  would  seem  to  be  a  mere  option,  and,  if  so,  not  binding  as  a 
contract  on  the  purchaser  giving  such  option  of  repurchase  (see  Dickin- 
son V.  Dodds,  1876,  2  Ch.  D.  463 ;  Bristol  v.  Maggs,  1890, 44  Ch.  D.  625 ; 
see  also  Henthorn  v.  Fraser,  [1892]  2  Ch.  27). 

As  regards  the  corollaries  to  the  principal  rule,  namely,  (1)  that 
there  shall  be  no  clog  on  the  equity  of  redemption,  and  (2)  that  no 
collateral  advantage  beyond  his  principal  and  interest  shall  be  made  by 
the  mortgagee,  Mr.  Waley,  Dav.  vol.  ii.  pt.  2,  p.  45,  ed.  1881,  states  as 
the  "  cardinal  rule  applicable  to  mortgages  that  the  mortgagee  must  get 
nothing  beyond  his  principal  interest  and  costs  "  (see  also  ihid.  pp.  9 
and  91);  but  in  modern  cases  the  question  has  been  raised  whether 
this  rule  did  not,  to  some  extent  at  least,  depend  on  the  laws  against 
usury ;  and  therefore  the  question  what  must  on  this  ground  be  excluded 
from  a  mortgage  requires  more  consideration. 

The  old  cases  were  decided  during  the  existence  of  the  laws  against 
usury,  and  are  partly  grounded  on  those  laws.  By  12  Anne,  st.  2,  c.  16, 
until  17  &  18  Vict.  c.  90  (taking  effect  on  the  10th  August  1850),  interest 
above  5  per  cent,  was  illegal,  and  until  the  10th  of  January  1868,  when 
the  Sale  of  Reversions  Act,  1867,  came  into  force,  undervalue  was 
sufficient  to  set  aside  in  any  case  a  sale  of  a  reversion. 

The  application  of  the  old  law  is  discussed  by  Kay,  J.,  in  Mainland 
v.  Upjohn,  1889,  41  Ch.  D.  126,  and  he  mentions  four  cases  in  which 
equity  would  relieve.  Kay,  J.,  said :  "  I  have  now  to  deal  with  that 
which  is  the  material  part  of  this  case,  namely,  what  sort  of  collateral 
advantage  can  a  mortgagee  stipulate  for  and  take  from  his  mortgagor, 
now  that  the  usury  laws  have  been  abolished  by  the  Act  of  1854. 
I^efore  that  time  it  was  very  well  settled  that  collateral  advantage 
could  not  be  insisted  upon  by  a  mortgagee.  There  are  many  ways  in 
which  the  equity  to  redeem  was  defended  by  stringent  provisions  laid 
down  by  the  Court  which  created  that  equity.  Among  them  there  was, 
first  of  all,  this — (1)  that  the  amount  stated  in  the  mortgage  deed  to  be 
advanced  was  never  conclusive.  The  mortgagor,  or  anybody  claiming 
under  him,  was  always  at  liberty  to  show,  if  he  could,  that  the  amount 
had  not  been  actually  advanced.  (2)  Another  was  this :  a  stipulation 
capitalising  interest,  turning  it  into  principal  and  charging  interest 
upon  it,  however  formally  expressed,  was  not  allowed  to  prevail.  (3) 
A  stipulation  that  the  mortgagee  if  he  entered  should  be  paid  a  com- 
mission for  receiving  the  rents  was  always  defeated ;  and  it  is  not  now, 
according  to  the  latest  authorities,  allowed  to  prevail ;  and  (4)  further, 
a  stipulation  that  the  interest  should  be  paid  at  one  rate,  but  that  if 
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not  paid  at  that  day  the  rate  would  be  increased,  always  was  held  to 
be  void." 

The  authorities  do  not  take  any  clear  distinction  between  cases 
where  the  collateral  advantage  is  wholly  void  from  the  commencement, 
and  where  it  is  only  determinable  with  the  redemption  of  the  mortgage 
(see  Broad  v.  Selfe,  1863,  11  W.  K.  1036,  iTifra).  Thus  in  the  case  of  a 
lease  by  the  mortgagor  to  the  mortgagee  it  may  be  that  on  redemption 
of  the  mortgage  the  lease  would  be  surrendered,  but  treated  as  binding 
to  the  date  of  redemption. 

Bonus. — As  to  (1),  a  mortgagor  may  still  show  that  the  amounts 
stated  in  the  mortgage  were  not  actually  advanced,  and  when  the  laws 
against  usurious  interest  were  in  force,  the  mortgagor  would  have  been 
relieved  against  the  excess.  Since  their  repeal  the  mortgagee  has  been 
allowed  to  retain  it. 

Thus  in  Mainland  v.  ^^o7m,  1889,  41  Ch.  D.  126,  Kay,  J., 
allowed  a  bonus  deducted  on  account  of  the  nature  of  the  security. 
So  a  bonus  was  allowed  in  Potter  v.  Edwards,  1857,  5  W.  E.  407; 
1857,  26  L.  J.  (K  S.)  Ch.  468,  approved  by  Kay,  J.,  in  Etjre  v.  Wijnn- 
Mackenzie,  [1894]  1  Ch.  218;  and  recognised  by  Cotton,  L.J.,  in 
Northampton  v.  Pollock  1890,  45  Ch.  D.  212.  In  General  Credit  Co. 
V.  Glegg,  1883,  22  Ch.  D.  549,  a  commission  of  1  per  cent,  was  allowed 
on  instalments  not  paid  to  the  date  agreed  upon.  In  Bucknell  v.  Vickery, 
1891,  64  L.  T.  N.  S.  701,  the  Privy  Council  treated  as  valid  a  provision 
in  a  mortgage  deed  for  a  commission  of  2J  on  any  renewals  of  a  pro- 
missory note,  taken  as  a  collateral  security,  but  in  the  event  it  was  held 
that  there  had  been  no  renewal.  (See  also  Wallingford  v.  Mutual  Society ^ 
1880,  5  App.  Cas.  685.)  And  in  the  case  of  a  mortgage  of  a  ship,  In  re 
the  Benwell  Tower,  1895,  72  L.  T.  664,  see  p.  669.  [In  short,  a  bonus 
is  payable  if  properly  stipulated  for  (Lord  Davey  in  Bradley  v.  Carritt, 
1903,  A.  C,  at  p.  266).  It  must,  moreover,  be  borne  in  mind  that  it  is 
competent  for  a  person  to  purchase  a  sum  of  money  to  be  paid  on  a 
future  event,  and  to  stipulate  that  if  a  smaller  sum  were  paid  before  that 
event  happened  he  would  receive  it  in  satisfaction  (  Webster  v.  Cook,  1867, 
L.  R  2  Ch.  542).] 

Compound  Interest. — As  to  (2),  compound  interest.  The  old  cases  put 
the  illegality  of  this  on  the  usury  laws  {Chambers  v.  Goldwin,  1804, 
9  Ves.  Jun.  271 ;  32  E.  E.  600 ;  7  E.  E.  181 ;  Blackburn  v.  Warwick, 
1836,  2  Y.  &  C.  Ex.  99 ;  47  E.  E.  361 ;  Moss  v.  Bainbrigge,  1854,  6  De  G., 
M.  &  G.  330;  43  E.  E.  1246).  Since  the  Act  of  1854,  17  &  18  Vict. 
0.  90,  stipulations  for  compound  interest  are  treated  as  valid  (see  Dav.  ii., 
pt.  2,  p.  36171. ;  Clarkson  v.  Henderson,  1880, 14  Ch.  D.  348).  So  fines  in 
mortgages  to  building  societies  have  been  affirmed  {Provident  P.  B. 
Society  V.  Greenhill,  1878,  9  Ch.  D.  122;  Parker  v.  B^itcher,, 1867,  3  Eq. 
762).  [There  seems,  however,  to  be  no  conclusive  decision  whether  a 
covenant  in  a  mortgage,  not  being  a  mortgage  of  a  reversionary  interest, 
that  interest  in  arrear  should  be  capitalised  and  thencefrom  bear 
interest,  would  not  even  now  be  rejected  (see  the  question  discussed, 
Coote,  Mort.,  7th  ed.,  pp.  139  et  sea.,  and  iudsments  in  Bradley  v.  Carritt, 
[1903]  A.  C.  253).] 

(3)  A  commission  for  receiving  rents.  The  third  case  put  by  Kay,  J., 
in  Mainland  v.  Upjohn,  supra,  directly  involves  the  question  whether  the 
rule  against  a  mortgagee  obtaining  collateral  advantages  depended  on 
the  usury  laws,  and  has  fallen  with  their  repeal.  It  appears  to  be  still 
in  force. 
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This  is  so  laid  down  by  Lord  Romilly  in  Broad  v.  Selfe,  1863, 
11  W.  R.  1036;  9  Jur.  N.  S.  885.  And  referring  to  this  in  James  v. 
Kerr,  1888,  40  Ch.  D.  449,  Kay,  J.,  said :  "  I  believe  with  Lord  Romilly 
that  the  rule  that  a  mortgagee  should  not  be  allowed  to  stipulate  for 
any  collateral  advantage  beyond  his  principal  and  interest  did  not  depend 
on  the  laws  against  usury." 

In  Broad  v.  Selfe,  swpra,  Romilly,  M.R.,  held  an  agreement  with  an 
auctioneer  in  consideration  of  an  advance  by  him  that  he  should  sell  the 
property  and  pay  himself  a  commission  was  revocable,  but  that  he  was 
entitled  to  an  account  for  services  before  the  revocation.  (See  also 
Mattheson  v.  Clarke,  1854,  3  Drew.  3;  61  E.  R.  801;  24  L.  J.  Ch.  202; 
Arnold  v.  Garner,  1847,  2  Ph.  231 ;  41  E.  R.  931 ;  78  R.  R.  78 ;  In  re 
Benwell  Tower,  1895,  72  L.  T.  664;  Barrett  v.  Hartley,  1866,  2  Eq.  789.) 

The  cases  before  the  Mortgagees  Legal  Costs  Act,  1895  (58  &  59  Vict. 
c.  25),  decided  that  a  solicitor  mortgagee  could  not  claim  profit  costs 
although  there  was  an  express  power  in  his  mortgage  that  he  should 
do  so  to  support  the  same  view.  Although  in  Jones  v.  Linton,  1881, 
44  L.  T.  N.  S.  601,  Bacon,  Y.-C,  allowed  such  a  provision,  in  In  re 
Roberts,  1889,  43  Ch.  D.  52,  Kay,  J.,  disallowed  it.  This  case  was 
approved  of  in  In  re  Wallis,  1890,  25  Q.  B.  D.  176.  In  Field  v. 
Hopkins,  1890,  44  Ch.  D.  524,  it  was  held  that  a  provision  in  a  mortgage 
to  a  solicitor  that  he  should  charge  profit  costs  was  void  on  the  express 
ground  that  it  clogged  the  redemption.  {Field  v.  Hopkins  was  approved 
of  in  Eyre  v.  Mackenzie,  [1894]  1  Ch.  218;  affirmed  by  the  Court  of 
Appeal  on  a  different  point  ([1896]  1  Ch.  135);  Day  v.  Kelland,  [1900] 
2  Ch.  745.)  Any  question  as  to  the  right  of  the  solicitor  mortgagee 
to  charge  costs  for  strictly  professional  work  is  removed  by  the  Mort- 
gagees Legal  Costs  Act,  1895,  which  confers  the  right  on  the  solicitor 
mortgagee  to  charge  profit  costs  for  professional  work. 

Leasee  by  Mortgagor  to  Mortgagee. — There  is  some  difficulty  in  apply- 
ing the  doctrine  to  leases  to  a  mortgagee  by  a  mortgagor.  In  principle 
they  would  seem  to  fall  within  the  rule  stated  above  by  Cotton,  L.J.,  in 
Nm-thampton  v.  Pollock,  because  to  the  extent  of  the  estate  taken  by  a 
lessee  it  would  seem  to  be  an  absolute  purchase  not  redeemable  with 
redemption  of  the  mortgage.  On  the  other  hand,  where  the  lease  is 
for  a  limited  term,  and  the  mortgage  is  for  the  same  term,  the  objection 
might  be  said  not  to  apply  on  the  ground  that  it  made  the  estate 
irredeemable,  but  would  not  that  be  a  "  collateral  advantage  "  ? 

There  have  been  several  Irish  cases  on  leases: — Gubbins  v.  Creeds 
1804,  2  Sch.  &  Lef.  214;  9  R.  R.  71,  where  a  lease  after  mortgage  was 
set  aside  on  the  ground  that  advantage  was  taken  of  the  distress  of  the 
mortgagor;  Webb  v.  Rorkc,  1806,  2  Sch.  &  Lef.  661 ;  9  R.  R.  122,  where 
the  lease  was  for  999  years,  and  after  the  mortgage  was  disallowed 
because  of  the  position  of  the  parties,  though  the  value  might  be  fair ; 
Drew  v.  Power,  1803,  1  Sch.  &  Lef.  182,  where  a  lease  at  the  time  of  the 
mortgage  was  held  bad,  both  on  the  Statutes  of  Usury  and  because  the 
mortgagor  was  not  a  free  agent  wanting  a  loan. 

In  Hickes  v.  Cooke,  1816,  4  Dow.  17;  3  E.  R.  1074;  16  R.  R.  1,  a 
grant  of  land  subject  to  a  fee-farm  rent  by  a  mortgagor  to  a  mortgagee, 
after  and  while  the  mortgage  was  continuing,  and  stated  by  the  plaintiff 
to  be  made  to  secure  payment  of  interest,  was  not  set  aside.  Lord 
Eldon  seems  to  have  considered  that  the  lease  as  alleged  for  the  purpose 
of  securing  payment  of  interest  might  be  good,  but  Lord  Redesdale  held 
that  but  for  lapse  of  time  it  must  have  been  set  aside. 
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In  Morony  v.  ODea,  1809,  1  B.  &  B.  109,  the  Irish  L.  C.  Manners 
refused  to  set  aside  a  lease  by  mortgagor  to  mortgagee  which  seenaed  of 
fair  value,  and  had  been  acquiesced  in  for  nineteen  years,  though  it  was 
granted  on  the  occasion  of  a  further  loan,  and  set  aside  a  lease  granted 
subsequently  on  a  further  loan  which  appeared  to  be  at  an  undervalue. 

In  Liiker  v.  Dennis,  1877,  7  Ch.  D.  227,  a  covenant  in  a  mortgage 
deed  to  take  beer  from  the  mortgagees,  who  were  brewers,  was  apparently 
treated  as  valid,  but  the  mortgagor  held  under  a  lease  prior  to  the  mort- 
gage in  which  there  was  a  covenant  to  take  the  beer  from  the  mortgagees, 
and  the  question  whether  the  covenant  in  the  mortgage  was  valid  or  not 
is  not  referred  to  in  the  judgment,  which  turned  on  the  duty  of  the 
brewers  to  supply  good  beer. 

In  White  v.  Citij  of  London  Brewery  Co.,  1888,  39  Ch.  D.  559 ; 
42  Ch.  D.  237,  the  mortgagees,  who  were  brewers,  had  entered  into 
possession,  and  let  the  property  to  a  tenant,  subject  to  a  covenant  to 
take  the  mortgagees'  beer.  It  was  held  that  as  they  might  have  got 
a  better  rent  if  they  had  let  without  the  covenant,  they  were  bound 
to  account  for  the  difference  between  the  rent  which  they  might  have 
obtained  and  what  they  actually  got,  but  not  for  any  profit  which  they 
made  by  sale  of  beer  to  the  tenant.  Mortgage  of  patent  (Steers  v.  Rogers, 
[1893]  A.  C.  232). 

(4)  As  to  the  fourth  case  mentioned  by  Kay,  J.,  in  Mainland  v. 
Upjohn,  that  a  provision  would  be  void,  declaring  that  if  any  interest 
was  not  paid  at  the  day  fixed  the  rate  should  be  increased,  this  appears 
to  be  still  law,  though  it  is  generally  put  on  the  ground  that  the  higher 
rate  would  be  relieved  against  as  a  penalty  (see  Ashburner,  p.  300,  and 
Wallingford  v.  Mutual,  etc.,  Society,  1880,  5  App.  Cas.  685).  But  the  rule 
is  unimportant,  as  the  settled  practice  is  to  evade  it  by  reserving  the 
interest  at  the  higher  rate,  and  inserting  a  proviso  that  a  lower  rate 
will  be  accepted  if  paid  within  a  time  fixed,  which  is  valid  (see  Ashburner, 
p.  300,  and  2  L.  C.  Eq.,  pp.  260  and  266 ;  Stanhope  v.  Manners,  1763, 
2  Eden,  197;  28  E.  R.  873;  Stains  v.  Banks,  9  Jur.  K  S.  1049,  reversed 
on  appeal ;  see  p^r  Jessel,  M.E.,  Union  Bank  v.  Ligram,  1880,  16  Ch.  D. 
53;  Cockburn  v.  Edwards,  1881,  18  Ch.  D.  449-463;  Bright  v.  Camphell, 
1889, 41  Ch.  D.  388 ;  Powis  v.  Maynard,  1747,  3  Atk.  519 ;  26  E.  E.  1100  ; 
Thompson  v.  Hudson,  1869,  L.  E.  4  H.  L.  1-15 ;  Union  Bank  of  London 
V.  Ingram,  1880,  16  Ch.  D.  53). 

The  result  appears  to  be  that  compound  interest  is  allowed ;  a  bonus 
or  larger  sum  than  that  advanced  may  be  allowed  where  the  security 
is  bad,  provided  the  terms  are  reasonable  (where  such  a  bonus  is 
provided  it  should  be  recited  and  brought  within  one  of  the  decided 
cases);  that  the  professional  costs  of  a  solicitor  mortgagee  may  be 
allowed  under  the  recent  Act ;  and  that  if  there  is  a  stipulaj^ion  for  any 
other  estate  or  interest  being  part  of  the  mortgage  contract,  the  value 
of  it  should  be  estimated  by  an  independent  valuer,  and  the  mortgagor 
should  have  the  option  of  determining  or  redeeming  it  on  redemption  of 
the  mortgage. 

Agreements  for  Mortgage. — The  commonest  form  of  agreement  for  a 
mortgage  is  a  deposit  of  title-deeds,  noticed  infra,  p.  355,  which  implies 
an  agreement  to  give  a  formal  mortgage. 

Specific  performance  of  an  agreement  to  execute  a  mortgage,  or  give 
security  when  money  has  been  advanced  on  it,  would  be  enforced  {Her- 
mann V.  Hodges,  1S7S,  16  Eq.  18;  Ashton  v.  Corrigan,  1871,  13  Eq.  76; 
and  as  to  inserting  a  covenant  for  payment,  Saunders  v.  Milsome,  1866, 
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2  Eq.  573;  Ashburner,  pp.  161,  162;  see  In  re  Fitzgerald,  6  Ir.  R.  Jur. 
K  S.  180). 

But  if  money  has  not  been  actually  advanced  on  such  agreement, 
specific  performance  will  not  be  enforced  of  an  agreement  to  borrow  or 
lend  on  mortgage  by  either  proposed  borrower  or  lender  {Rogers  v.  Challis, 
1859,  27  Beav.  175 ;  54  E.  R.  68 ;  Sichel  v.  Mosenthal,  1862,  30  Beav.  371 ; 
54  E.  R.  932 ;  Dav.  vol.  ii.  pt.  2,  p.  97i. ;  Larios  v.  Bonany  y  Ghirety,  1873, 
L.  R.  5  P.  C.  346  ;  Western  Waggon  Co.  v.  West,  [1892]  i  Ch.  271 ;  Smdh 
African  Territories  Co.  v.  Wallington,  [1897]  1  Q.  B.  692;  1898,  A.  C. 
309 ;  which  cases  also  show  that  the  measure  of  damages  for  breach  of 
such  agreement  is  not  the  sum  agreed  to  be  lent  [but  the  expenses  of  the 
abortive  loan  actually  incurred].  See  also  Duckworth  v.  Ewart,  1863, 
33L.  J.  Ex.  24;  2  H.  &  C.  129). 

It  is  convenient  before  investigating  the  title  of  property  offered 
as  an  investment  on  mortgage  to  take  an  agreement  that  the  proposed 
borrower  will  pay  the  expenses  if  the  loan  goes  ofi'  for  defect  in  title  or 
value.  See  as  to  such  an  agreement,  In  re  Blakesly  &  Besivick,  1863, 
32  Beav.  379 ;  55  E.  R.  148 ;  Sweetland  v.  Smith,  1833,  1  C.  &  M.  585, 
where  the  mortgagee  was  not  allowed  to  recover  interest  for  his  money 
lying  idle. 

As  to  the  Form  of  Mortgages. — Mortgages  are  made  by  the  same  forms 
of  assurances  and  are  framed  on  the  same  general  principles  as  convey- 
ances on  sale  (Dav.,  vol.  ii.,  pt.  2,  p.  9).  See  the  Precedents  at  the  foot 
of  this  article. 

The  general  rules  as  to  framing  conveyances  will  be  found  given  at 
length  in  vol.  i.  Dav.,  Conveyancing,  1885  ed.,  subsequent  to  the  Con- 
veyancing Act,  1881.  It  will  be  sufficient  here  to  say  that  all  persons 
from  whom  anything  is  to  pass  or  who  are  to  enter  into  any  engagement 
contained  in  the  deed  must  execute  the  instrument  in  the  manner 
prescribed  by  law,  and  that  all  persons  who  are  to  take  an  estate  or 
benefit  by  the  deed  should  be  named  as  parties  (Dav.  i.  pp.  29,  30).  [By 
sec.  26  of  the  Conveyancing  Act,  1881,  subs.  (1),  a  mortgage  by  deed  of 
freehold  or  leasehold  land  may  be  made  by  way  of  statutory  mortgage 
(see  Precedent  I.,  infra)  to  which  it  is  allowable  to  make  variations  and 
additions.  By  virtue  of  the  Act  (subs.  (2)),  there  is  implied  in  such  a 
mortgage  a  covenant  by  the  mortgagor  for  payment  of  the  mortgage 
money  with  interest  at  the  stated  rate  and  for  payment  of  such  interest 
so  long  as  any  part  of  the  mortgage  money  remains  unpaid  half-yearly, 
and  a  proviso  for  [redemption  or]  reconveyance.  The  form  is  not  well 
adapted  for  any  but  simple  cases.] 

As  to  Recitals. — The  general  rules  are  given  in  Dav.  i.  1885  ed., 
pp.  36-52.  They  are  generally  divided  into  narrative  recitals,  which 
set  forth  the  facts  and  instruments,  showing  the  title  and  the 
relationship  of  the  parties  to  the  subject-matter;  and  introductory 
recitals,  which  explain  the  motive  for  the  operative  parts  (Dav.  i. 
1885  ed.,  p.  36). 

The  tendency  in  modern  times  has  been  to  shorten  deeds  by  omitting 
or  curtailing  recitals,  and  by  sec.  53  of  the  Conveyancing  Act,  1881, 
"  a  deed  expressed  to  be  supplemental  to  a  previous  deed,  or  directed  to 
be  read  as  an  annex  thereto,  shall,  as  far  as  may  be,  be  read  and  have 
effect  as  if  the  deed  so  expressed  or  directed  were  made  by  way  of 
indorsement  on  the  previous  deed,  or  contained  a  full  recital  thereof." 

This  section  seems  to  make  no  change  in  the  law,  and  that  a  deed 
expressed  to  be  supplemental  to  another  would  be  an   unsatisfactory 


330  MOKTGAGE 

root  of  title.  But  the  practice  is  common  to  curtail  recitals  in  a 
mortgage  by  expressing  that  it  is  supplemental  to  deeds  which  would 
otherwise  have  been  recited  (see  Hood  and  Challis's  Conveyancing  Acts, 
1898  ed.,  p.  135,  1901  ed.,  p.  141). 

Prior  to  the  C.  A.,  1881,  the  practice  had  become  common  in  many 
cases,  particularly  in  mortgages,  to  substitute  a  schedule  for  recitals, 
exhibiting  in  a  tabular  form  the  state  of  title  with  the  existing  incum- 
brances, the  amount  secured  to  them  respectively,  the  deeds  creating 
and  transferring  to  them,  to  the  period  and  periods  (see  Dav.,  vol.  i.,  pt.  1, 
1885  ed.,  p.  48 ;  and  the  volume  on  Mortgages,  vol.  ii.  pt.  2,  p.  339  ;  where 
it  is  noticed  that  though,  as  a  rule,  schedules  are  not  prepared  by  coun- 
sel, the  schedules  such  as  are  now  suggested  to  be  substituted  for  recital 
require  often  great  skill,  care,  and  preparation,  and  where  counsel  prepares 
the  draft  he  should  also  prepare  the  schedule  of  this  kind  at  the  same 
time). 

After  referring  to  recitals  in  the  mortgage  deed,  Mr.  Waley  proceeds 
to  the  operative  parts  as  follows : — 

"  The  general  arrangement  of  the  operative  parts  of  a  mortgage  deed 
adopted  in  these  precedents  is  the  following: — First  in  order,  and 
forming  the  first  witnessing  part  of  the  mortgage  deed,  is  the  covenant 
for  payment  of  the  principal  debt  and  interest  at  a  specified  time,  usually 
six  calendar  months  from  the  date  of  the  mortgage  deed." 

The  rule  as  to  payment  to  joint  mortgagees  is  specified  in  the  notes 
to  Dav.  vol.  ii.  pt.  2,  p.  51n.  Payment  to  one  of  two  covenantees  would 
bind  both  at  law  before  the  Judicature  Acts  (Husband  v.  Davis,  1851, 
10  C.  B.  645;  20  L.  J.  Eep.  N.  S.  C.  P.  118);  but  in  equity  where  a 
mortgage  is  taken  to  two  persons  jointly  it  is  treated  as  a  tenancy  in 
common  so  that  the  survivor  cannot  give  a  receipt  alone  in  the  absence 
of  express  stipulations  without  the  concurrence  of  the  personal  repre- 
sentatives of  the  deceased  (Petty  v.  Styward,  1632, 1  Ch.  Pv.  31 ;  21  E.  E. 
506  ;  1  Abr.  Ca.  Eq.  290 ;  21  E.  K.  1052  ;  Eigden  v.  Vallier,  1751,  2  Ves. 
258 ;  30  E.  R.  163 ;  In  re  Jackson,  Smith  v.  Sibthorpe,  1887,  34  Ch.  D. 
732 ;  Steeds  v.  Steeds,  1889,  22  Q.  B.  D.,  p.  541 ;  Matson  v.  Dennis,  1864, 
10  Jur.  K  S.  461 ;  12  W.  R.  926). 

The  difficulty  was,  before  the  C.  A.,  1881,  removed  by  a  separate 
joint  account  clause  making  the  receipts  of  the  survivor  sufficient. 
This,  as  noticed  by  Mr.  Waley,  was  inserted  in  the  latter  part  of  the 
deed.  By  sec.  61  of  C.  A.,  1881,  the  necessity  for  this  is  removed  by 
inserting  in  the  receipt  in  the  first  witnessing  part  the  words  "  out  of 
moneys  belonging  to  them  on  a  joint  account." 

After  the  covenant  for  payment  of  the  mortgage  debt  will  follow  the 
assurance  by  conveyance,  assignment,  demise,  or  otherwise,  according  to 
the  nature  of  the  property  forming  the  subject  of  the  mortgage.  The 
operative  words  by  wliich  the  assurance  is  made  will  be  the  same  as  in 
an  absolute  conveyance,  with  the  addition  usually  (though  this  is  not 
essential)  of  a  reference  (repeated  as  many  times  as  there  may  be 
distinct  witnessing  parts  appropriated  to  the  assurance  of  the  property 
to  be  mortgaged)  to  the  subsequent  proviso  for  redemption. 

So  far  Mr.  Waley.  It  must  be  added  here  that  in  the  words  of 
conveyance  "  as  beneficial  owner,"  which  imply  the  ordinary  covenants 
for  title,  should  be  inserted. 

When  Mr.  Waley  wrote,  full  covenants  for  title  were  inserted  at  the 
end  of  the  mortgage  deed.  Sec.  7,  subs,  (i),  of  the  C.  A.,  1881,  enacts 
that  the  words  "  beneficial  owner  "  shall  imply  the  covenants  stated  in 
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the  section  which  are  in  effect  the  absolute  covenants  for  title  formerly 
in  use,  including  in  the  case  of  a  mortgage  of  leaseholds  (subs,  (d)),  the 
covenants  as  to  the  validity  of  the  lease,  payment  of  rents,  and  observ- 
ance of  covenants  up  to  date,  and  further  covenant  for  payment  in  future 
of  rent  and  observance  of  covenants  by  the  mortgagor. 

It  has  been  observed  (see  Hood  and  Challis's  Conveyancing  Acts,  1898 
ed.,  p.  41;  1901  ed.,  p.  41)  that  the  language  of  the  section  was  directed 
only  to  mortgages  by  assignment,  but  in  practice  it  is  treated  as  applying 
to  mortgages  by  demise  (see  2  K.  and  E.'s  Prec,  1894  ed.,  p.  85 ;  8th  ed., 
p.  76). 

Mr.  Waley  proceeds: — "Xext  comes  the  proviso  for  redemption, 
which  in  modern  usage  is  not  a  proviso  for  redemption  but  for  recon- 
veyance, and  in  which  the  plan  formerly  in  use  of  stipulating  for  the 
payment  of  half  a  year's  interest  on  the  principal  at  the  end  of  the 
first  half-year,  and  for  payment  of  the  entire  principal  and  another 
half-year's  interest  at  the  end  of  the  first  year,  is  abandoned;  the 
stipulation  conformably  to  the  frame  of  the  covenant  for  payment  of 
the  mortgage  debt  being  that  the  principal  and  interest  shall  be  paid 
at  a  specified  time,  which  is  generally  the  end  of  the  first  half-year. 

"  In  the  case  of  policies  of  assurance,  reversionary  interests  in  per- 
sonalty, and  other  choses  in  action  which,  in  ordinary  course,  would  be 
realised  by  the  mortgagee,  if  falling  in  during  the  continuance  of  the 
security,  the  proviso  for  redemption  is  followed  by  a  declaration  of  trust 
of  the  money  received  by  the  mortgagee  in  respect  of  the  mortgaged 
property,  and  a  power  for  him  to  give  effectual  discharges. ; 

"Next  comes  the  covenant  for  payment  of  interest  in  the  event  of 
the  principal  not  being  paid  at  the  day  appointed,  which  is  immediately 
followed  by  the  provision  or  group  of  provisions,  if  any,  qualifying  the 
contract  between  the  parties  in  relation  to  the  payment  or  receipt  of 
the  money,  principal  as  well  as  interest,  secured  by  the  mortgage. 
Under  this  head  will  come,  in  those  cases  in  which  they  are  found, 
the  ordinary  provisions  for  reduction  of  interest  on  punctual  payment, 
for  continuance  of  the  loan  during  a  certain  term,  for  payment  of  the 
loan  by  instalments,  and  for  putting  the  mortgagees  on  the  footing  of 
joint-tenants  as  regards  the  receipt  of  the  mortgage  money. 

"  Next  in  order  come,  where  the  circumstances  of  the  case  are  such 
as  to  require  them,  the  covenants  which  have  for  their  object  the  pre- 
servation and  maintenance  of  the  value  of  the  mortgaged  property, 
such  as  covenants  to  insure  against  fire  and  to  repair  in  mortgages  in 
which  buildings  form  an  important  portion  of  the  security,  covenants 
for  keeping  on  foot  or  replacing  life  policies,  or,  in  the  case  of  renew- 
able leaseholds  or  copyholds,  for  procuring  renewals  or  re-grants  and 
8u])jecting  them  to  the  security." 

Mr.  Waley  proceeds  to  state  that  the  provisions  of  the  order  last 
alluded  to  are  in  the  common  form  in  use  before  the  C.  A.,  1881, 
followed  by  the  power  of  sale,  which,  according  to  modern  practice, 
formed,  with  rare  exceptions,  part  of  every  mortgage  deed.  And  that 
after  tlie  power  of  sale  would  come  in  the  form  then  common,  where 
required  by  circumstances,  an  attornment  clause  or  power  of  distress, 
appropriate  to  the  case  of  any  material  portion  of  the  property  being  in 
hand,  and  receivership  clauses  where  the  appointment  of  a  receiver 
formed  part  of  the  security  and  was  included  in  the  mortgage  deed — 
the  class  of  provisions,  in  short,  which  conferred  on  the  mortgagee 
additional  powers  and  remedies ;  and  that  last  of  all  come  the  covenants 
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for  title  absolute,  amounting  to  a  warranty  against  and  for  the  acts  and 
omissions  of  the  whole  world.  The  proviso  for  quiet  enjoyment  by  the 
mortgagor  until  default  in  payment  of  the  mortgage  money,  which 
formerly  made  part  of  every  mortgage  deed,  was  not  inserted  in  Mr. 
Davidson's  Precedetits. 

Of  the  three  provisions  mentioned  in  the  last  paragraph,  the  powers 
of  sale  and  of  appointment  of  receivers  have  been  rendered  unnecessary 
by  modern  legislation,  and  the  attornment  clause  has  fallen  into  disuse, 
because  so  far  as  giving  a  right  of  distress  of  personal  chattels  it  is  void 
under  the  Bills  of  Sale  Acts,  at  least  if  unregistered,  and  because  it  has 
been  held  to  put  a  mortgagee  in  the  position  of  a  mortgagee  in  possession 
«is  regards  subsequent  mortgages. 

As  regards  the  power  of  sale  and  appointing  a  receiver,  sec.  19  of  the 
C.  A.,  1881,  enacts  that  the  mortgagee,  where  the  mortgage  is  made  by 
deed,  shall  have  the  powers  thereinafter  stated  to  the  like  extent  as 
if  they  had  been  conferred  by  the  mortgage  deed.  These  powers  [are — 
(i.)  a  power  when  the  mortgage  money  has  become  due  to  sell  the 
mortgaged  property  or  any  part  thereof,  either  together  or  in  lots,  by 
public  auction  or  private  contract,  subject  to  such  conditions  as  the 
mortgagee  may  think  fit,  and  to  buy  in  and  resell ;  (ii.)  a  power  after 
the  date  of  the  mortgage  to  insure  any  building  or  property  of  an  insur- 
able nature  forming  part  of  the  mortgaged  property;  (iii.)  when  the 
mortgage  money  has  become  due,  to  appoint  a  receiver  of  the  mortgaged 
property  or  any  part  thereof ;  (iv.)  a  power  when  the  mortgagee  is  in 
possession  to  cut  timber.  Apart  from  the  statute,  a  mortgage  does  not 
imply  a  power  of  sale,  and  any  express  power  can  only  be  exercised 
by  the  persons  in  whom  by  the  mortgage  it  is  vested  {Be  Rumney  and 
Smith,  [1897]  2  Ch.  351).  When  a  power  of  sale  is  exercised  it  operates 
as  a  conversion,  notwithstanding  that  the  most  of  the  surplus  proceeds 
is  for  the  mortgagor,  "his  heirs  and  assigns"  {Re  Grange,  [1907] 
2  Ch.  20).  The  statutory  power  of  sale  does  not  authorise  the 
mortgagee  to  sell  fixtures  apart  from  the  mortgaged  land  {Re  Yates, 
1888,  38  Ch.  D.  112),  but  it  does  authorise  him  to  sell  any  part  of  the 
mortgaged  property  with  its  legal  incidents,  such  as  an  easement  of  light 
over  another  part  {Born  v.  Turner,  [1900]  2  Ch.  211)].  Powers  for  the 
like  purposes  had  been  conferred  by  Lord  Cranworth's  Act,  1860  (23 
&  24  Vict.  c.  145),  which  is  repealed  by  sec.  75  of  the  C.  A.,  1881.  But 
the  powers  of  the  C.  A.,  1881,  are  more  extensive  and  convenient  than 
those  of  Lord  Cranworth's  Act,  except  in  one  particular.  Sec.  15  of  Lord 
Cranworth's  Act  gave  power  to  mortgagees  on  sale  to  convey  the  mort- 
gaged property  for  all  the  estate  or  interest  therein  which  the  mortgagor 
had  power  to  dispose  of  under  his  power.  It  has  been  held  that  an  equit- 
able mortgagee  might  convey  the  legal  estate  {In  re  Solomon  and  Meagher  s 
Contract,  1889,  40  Ch.  D.  508 ;  see  also  Hillman  v.  Hiatt,  187i,  19  W.  R. 
694,  deciding  that  a  mortgagee  by  underlease  might  sell  the  whole  lease 
vested  in  the  mortgagor,  though  a  debenture  of  a  waterworks  undertaking 
being  a  public  undertaking  did  not  give  a  power  of  sale  {Blaker  v.  Herts 
and  Essex  Waterworks  Co,,  1889,  41  Ch.  D.  399).  This  provision  (s.  15)  is 
omitted  in  the  C.  A.,  1881,  and  it  was  held  by  North,  J.,  and  the  Court 
of  Appeal  in  In  re  Hodgson  and  Howes  Contract  (1887,  35  Ch.  D.  669), 
that  an  equitable  mortgagee  selling  in  exercise  of  a  power  conferred  by 
tlie  C.  A.,  1881,  cannot  convey  the  legal  estate  vested  in  the  mortgagor. 

[But  where  a  mortgagor  of  land,  by  deposit  of  title-deeds,  executed 
a  deed  poll  declaring  himself  to  be  a  trustee  of  the  legal  estate  for  the 
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mortgagees,  and  giving  therein  power  to  the  mortgagees  to  remove  him 
and  appoint  new  trustees,  it  was  held  that  a  vesting  declaration  made 
on  the  exercise  of  this  power  vested  the  legal  estate  in  the  new  trustees 
under  sec.  12  of  the  Trustee  Act,  1893  {London  and  County  Bank  v. 
Goddard,  [1897]  1  Ch.  642).] 

The  powers  given  by  Lord  Cranworth's  Act  did  not  become  exercis- 
able till  after  the  expiration  of  a  year  from  the  date  when  the  principal 
money  became  due  and  payable  according  to  the  terms  of  the  deed, 
or  interest  on  the  principal  was  in  arrear  for  six  months,  or  omission 
to  pay  payments  which  according  to  the  deed  ought  to  be  paid.  And 
it  further  provided  (s.  13)  that  no  such  sale  should  be  made  until  after 
six  months'  notice  in  writing,  given  to  the  person  or  one  of  the  persons 
entitled  to  the  charge  or  afhxed  in  some  conspicuous  part  of  the  property. 
And  by  sec.  17  of  the  Act  a  mortgagee  was  bound  to  require  the  mortgagor 
to  appoint  the  receiver.  Under  the  C.  A.  of  1881  [the  power  of  sale  is  by 
sec.  20  not  exercisable  until  (i.)  notice  requiring  payment  of  the  mortgage 
money  has  been  served  on  the  mortgagor  {vide  p.  352,  infra)  and  default 
in  payment  has  been  made  for  three  months  thereafter  (see  Berry  v. 
Halifax  Commercial  Bank,  [1901]  1  Ch.  188);  or  (ii.)  some  interest  is  in 
arrear  and  unpaid  for  two  months;  or  (iii.)  there  has  been  a]  breach 
of  some  provision  in  the  mortgage  deed  other  than  the  covenant  for 
payment  of  the  mortgage  money  or  interest.  [Sec.  21  (i.)  gives  (to 
paraphrase  it)  power  to  the  mortgagee  exercising  the  power  of  sale  to  sell 
subject  to  prior  incumbrances  and  freed  from  all  estates,  interests  and 
rights  subsequent  to  the  mortgage ;  (ii.)  the  title  of  a  purchaser  is  not 
impeachable  on  the  ground  that  no  case  to  authorise  the  sale  had  arisen ; 
(iii.)  the  proceeds  of  sale  (subject  to  payment  of  prior  incumbrances) 
is  held  by  the  mortgagee  in  trust  to  pay  first  the  costs  and  expenses 
of  sale,  secondly,  the  mortgage  money,  interest,  and  costs  due  under  the 
mortgage,  and  the  residue  is  to  be  paid  to  the  persons  entitled  to  the 
mortgaged  property;  (iv.)  the  power  may  be  exercised  by  any  person 
entitled  to  receive  and  give  a  discharge  for  the  purchase  money.  But 
this  does  not  include  an  attorney  of  the  mortgagee  {Be  Dowson  and 
Jenkins,  [1904]  2  Ch.  219).  Sec.  22  enacts  that  the  receipt  of  the 
mortgagee  for  any  money  arising  under  the  power  of  sale  is  a  sufficient 
discharge,  and  a  person  paying  to  the  mortgagee  shall  not  be  concerned 
to  inquire  whether  anything  remains  due  under  the  mortgage.  Sec.  23 
relates  to  the  amount  of  any  insurance  to  be  effected  by  the  mortgagee 
and  the  application  of  the  insurance  money  when  received.  By  sec.  24 
(i.)  the  mortgagee  is  not  entitled  to  appoint  a  receiver  until  he  is  entitled 
to  exercise  his  power  of  sale,  he  then  appoints  him  by  writing ;  (ii.)  the 
receiver  is  the  agent  of  the  mortgagor,  who  is  solely  responsible  for  his 
acts  or  defaults  (see  Bobinson  Printing  Co.  v.  Chic,  Ltd.,  [1905]  2  Ch.  123). 
The  death  of  the  mortgagor  does  not  revoke  his  appointment  {Be  HaUy 
[1899]  2  Ch.  107);  (iii.)  the  receiver  can  demand  and  recover  the  income  of 
the  property.  Sub-sees,  (iv.),  (v.),  (vi.),  and  (vii.)  give  various  powers  to  the 
receiver,  and  subs,  (viii.)  strictly  provides  for  the  manner  in  which  alone 
he  can  dispose  of  the  moneys  received  by  him ;  for  example,  it  is  doubtful 
if  he  can  pay  the  mortgagee's  unsecured  debt  {Be  Hale,  s^tpra).']  The  prac- 
tice is  almost  universal  of  relying  on  the  powers  of  the  C.  A.,  and  not 
inserting  special  powers  either  of  sale,  appointing  a  receiver,  or  insurance. 
Lord  Cranworth's  Act  only  extended  to  mortgages  of  hereditaments 
of  any  tenure,  and  the  C.  A.,  1881,  confers  the  powers  on  mortgagees  by 
deed  of  any  property. 
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As  to  an  Attornment  Claiise.—As  to  this  Mr.  Waley  (Dav,  vol.  ii.,  pt.  2, 
p.  98)  observes  :  "  The  utility  both  of  an  attornment  clause  and  a  power  of 
distress  in  a  mortgage,  is  seriously  diminished  by  the  Bills  of  Sale  Act, 
1878,  41  &  42  Vict.  c.  31.  By  the  fourth  clause  of  the  Act, '  bill  of  sale ' 
is  defined  so  as  to  include  any  'authorities  or  licences  to  take  possession 
of  personal  chattels  as  security  for  any  debt ; '  and  by  the  sixth  clause, 
'  every  attornment  instrument  or  agreement,  not  being  a  mining  lease, 
whereby  a  power  of  distress  is  given,  or  agreed  to  be  given,  by  way 
of  security,  for  any  present,  future,  or  contingent  debt  or  advance ;  and 
whereby  any  rent  is  reserved  or  made  payable  as  a  mode  of  providing  for 
the  payment  of  interest  on  such  debt  or  advance,  or  otherwise  for  the 
purpose  of  such  security  only  is  to  be  deemed  to  be  a  bill  of  sale  within 
the  meaning  of  the  Act  of  any  personal  chattels  which  may  be  taken  or 
seized,  or  taken  under  such  power  of  distress.'  Consequently  an  attorn- 
ment clause  or  power  of  distress  will,  in  default  of  the  registration  of  the 
mortgage  as  a  bill  of  sale  (which  would  in  general  be  objected  to  by  the 
mortgagor),  be  invalid  against  creditors  in  the  cases  mentioned  in  clause  8 
of  the  Act." 

In  addition  to  this,  it  should  be  noticed  that  sec.  6  of  the  Bills  of  Sale 
Act,  1878,  after  enacting  that  an  attornment  clause  should  operate  to 
make  a  deed  containing  in  it  a  bill  of  sale,  contained  a  proviso  that  this 
should  not  extend  to  any  mortgage  of  an  estate  or  interest  in  land  which 
the  mortgagee,  being  in  possession,  shall  have  demised  to  the  mortgagor 
as  his  tenant,  at  a  fair  and  reasonable  rent.  In  Hall  v.  Comfort,  1881, 
18  Q.  B.  D.  11,  the  Court  of  Common  Pleas  held  that  the  ordinary  attorn- 
ment clause  was  saved  by  the  proviso,  and  did  not  make  a  mortgage  deed 
a  bill  of  sale ;  but  it  has  since  been  held  that  such  a  clause  was  not  within 
the  proviso  at  the  end  of  sec.  8  of  the  Act  of  1878,  and  was  void  for  want 
of  registration  so  far  as  regards  the  right  to  distrain  on  chattels  {In  re 
Willis,  1888,  21  Q.  B.  D.  384;  Green  v.  Marsh,  [1892]  2  Q.  B.  330; 
Mumford  v.  Collier,  1890,  25  Q.  B.  D.  279);  and  that  in  order  to  obtain 
the  benefit  of  the  proviso,  the  mortgagee  must  have  entered  into  possession 
and  demised  to  the  mortgagor  {Re  Willis,  ubi  supra). 

Since  Mr.  Waley  wrote  the  article  in  Dav.,  vol.  ii.,  pt.  2,  the  Bills  of 
Sale  Act  of  1882  has  enacted  "  a  bill  of  sale  made  or  given  by  way  of 
security  for  money  by  the  granter  thereof  shall  be  void,  unless  made 
in  accordance  with  the  form  in  the  schedule  to  the  Act  annexed " 
8.  9). 

This  raised  the  question  whether  an  attornment  clause  or  express 
power  of  distress  in  a  mortgage  deed  did  not  make  it  necessary  not  only 
that  it  should  be  registered  under  the  Act  of  1878,  but  also  that  it 
should  be  in  the  form  in  the  schedule  to  the  Act  of  1882.  If  this 
had  been  necessary  it  would  practically  have  prevented  tliie  creation 
of  such  a  power  in  any  mortgage. 

In  lie  Burclett,  Ex  parte  Byrne,  1888,  20  Q.  B.  D.  310,  chattels  were 
assigned,  and  also  a  gas  engine,  a  fixture.  It  was  held  that  the  assign- 
ment of  the  fixture  might  be  severed  from  the  assignment  of  the 
chattels ;  and  the  deed,  though  not  in  the  scheduled  form,  and  void  as 
to  the  moveable  chattels,  was  good  as  to  the  fixtures.  Davies  v.  Rees, 
188G,  17  Q.  B.  D.  408,  was  distinguished. 

In  Mumford  v.  Collier,  1890,  25  Q.  B.  D.  279,  it  was  held  by  the 
Queen's  Bench  Division  that  an  attornment  clause  with  the  usual 
provision  for  entry  by  the  mortgagee,  though  void  as  regards  goods 
seized  under  it,  or  the  right  to  distrain,  was  valid  so  far  as  creating 
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the  relation  of  landlord  and  tenant,  and  the  mortgagee  was  entitled  to 
judgment  for  recovery  of  the  land  under  the  express  power  in  it.  The 
Lord  Chief  Justice,  in  giving  judgment  (see  p.  289)  seems  to  have  treated 
sec.  9  of  the  Act  of  1882  as  applying,  but  nothing  turns  on  this  in  the 
judgment  (see  also  as  to  the  tenancy,  Kemp  v.  Lister,  infra). 

In  Green  v.  Marsh,  [1892]  2  Q.  B.  335,  the  Court  of  Appeal  in  a 
considered  judgment,  delivered  by  Kay,  L.J.,  it  was  laid  down  that : — 
"By  sec.  9  of  the  Act  of  1882  it  would  be  void,  because  it  is  not 
according  to  the  scheduled  form  if  it  is  a  bill  of  sale.  But  it  is  only  to 
•  be  deemed  to  be  a  bill  of  sale  '  of  the  chattels  that  might  be  distrained 
under  it,  according  to  sec.  6  of  the  Act  of  1878.  That  must  mean  that 
it  is  not  a  bill  of  sale,  but  it  is  to  be  treated  as  one  for  the  purpose 
of  registration.  If  unregistered,  it  would  be  void  as  to  the  chattels 
comprised  in  it  under  sec.  8  of  the  Act  of  1882.  But  not  being  actually 
a  bill  of  sale,  it  need  not  be  according  to  the  scheduled  form,  because 
sec.  9  does  not  apply  to  it." 

According  to  this  dictum,  it  appears  that  an  attornment  clause  inserted 
in  a  mortgage  of  land  when  the  mortgagor  is  in  possession  would  be 
valid  so  as  to  give  a  power  of  distress  if  registered  under  the  Act  of 
1878,  though  not  in  the  form  of  the  schedule  to  the  Act  of  1882. 

It  appears  from  the  other  cases  cited  supra,  that  even  if  the  attorn- 
ment clause  was  invalid  so  far  as  regards  the  power  of  distress  over 
chattels,  it  still  would  not,  under  sec.  9  of  the  Act  of  1882,  invalidate 
the  mortgage  as  to  other  property  comprised  in  it  (see  also  In  re  Yates, 
1888,  38  Ch.  D.  113;  Small  v.  National  Bank,  [1894]  1  Ch.  686;  In  re 
Brooke,  [1894]  2  Ch.  600),  and  that  it  would  create  a  tenancy.  [But  as 
it  was  held  in  Davies  v.  Bees,  1886,  17  Q.  B.  D.  408,  that  the  insertion 
of  an  attornment  clause  avoided  the  covenant  for  payment,  some  such 
words  as  "  but  so  that  such  rent  shall  not  be  recoverable  by  distress  " 
should  be  inserted.]  It  has  been  decided  by  the  Court  of  Appeal  that 
an  attornment  clause  in  the  ordinary  form  would  enable  possession  of 
the  land  to  be  recovered  by  the  summary  process  on  writ  specially 
indorsed  under  Order  3,  r.  6,  and  Order  14,  r.  1  {Kemp  v.  Lister,  [1896] 
2  Q.  B.  162).     For  form  of  attornment  clause,  vide  Precedent,  infra. 

Apart,  however,  from  the  difficulties  arising  under  the  Bills  of  Sale 
Acts,  it  has  been  considered  that  the  attornment  clause  is  undesirable, 
because  the  effect  of  such  a  clause  would  probably  be  to  put  the  mortgagee 
in  the  position  of  mortgagee  in  possession  as  regards  accounting  to 
puisne  mortgagees.  There  has  been  no  express  decision  to  this  effect, 
but  the  following  dicta  of  eminent  judges: — 

In  Be  Stockton  Iron  Furnace  Co.,  1879,  10  Ch.  D.  356,  Lord  Justice 
James  said  that  the  effect  of  the  attornment  clause  was  to  put  the 
mortgagees  in  the  position  of  mortgagees  in  possession,  and  therefore  to 
make  them  liable  for  wilful  default ;  and  Bramwell,  L.J.  {ihuL,  10  Ch.  D. 
357),  adopted  the  same  view.  These  dicta  were  cited  by  counsel 
arguendo  in  Ex  parte  Harrison,  In  re  Belts,  1881,  18  Ch.  D.  135,  and  on 
this  Lord  Selborne,  L.C.,  observed  :  "  That  is  to  say,  as  between  himself 
and  a  subsequent  mortgagee,  the  mortgagee  would  be  treated  as  in 
possession  of  the  property.  You  could  not  say  he  was  in  that  position 
as  regards  the  mortgagor." 

In  £x  parte  Bunnett,  In  re  Kitchin,  1880,  16  Ch.  D.  235,  SirG.  Jessel 
says:  "As  was  pointed  out  in  that  case  {In  re  Stockton  Iron  Furnace 
Co.,  supra)  by  James,  L.J.,  and  Bramwell,  L.J.,  the  mortgagee  becomes 
mortgagee  in  possession,  and  liable  to  account  as  such."     In  Green  v. 
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Marsh,  [1892]  2  Q.  B.  335,  Kay,  L.J.,  says  :  "  The  attornment  clause  was 
not  such  a  taking  possession  by  the  mortgagee  as  was  contemplated  by 
the  proviso,  though  no  doubt  it  would  render  him  liable  to  account  at 
the  suit  of  a  subsequent  mortgagee  for  all  the  rent  agreed  to  be  paid 
by  the  mortgagor  which  might  be  unreceived  owing  to  the  mortgagee's 
wilful  default." 

Against  these  dicta  there  is  an  express  decision  of  Bacon,  V.-C,  in 
Stanley  v.  Grundy,  1883,  22  Ch.  D.  478,  that  the  attornment  clause 
does  not  make  a  mortgagee  mortgagee  in  possession  as  against  subse- 
quent incumbrances.  And  if  Lord  Selborne's  view  above  cited  be 
correct,  that  it  does  not  make  him  mortgagee  in  possession  as  against 
the  mortgagor,  it  seems  anomalous  that  it  should  do  so  against  a  subse- 
quent mortgagee,  who  can  only  take  subject  to  the  contract  of  the 
mortgagee  with  the  first  mortgagee. 

If  the  mortgagor  should  consent  to  the  registration  of  the  mortgage 
under  the  Bills  of  Sale  Act,  1878,  and  an  attornment  clause  should  be 
inserted,  the  rent  should  be  limited  in  amount  to  what  would  be  a  reason- 
able rent  of  the  property.  In  Ex  parte  Williams,  1878,  7  Ch.  D.  138, 
there  was  an  attornment  at  a  rent  of  £20,000,  much  more  than  the 
letting  value ;  it  was  held  that  the  arrangement  was  a  mere  device  to 
give  the  mortgagee  additional  security  in  the  event  of  the  mortgagor's 
bankruptcy,  and  was  therefore  in  that  event  void,  as  a  fraud  on  the 
bankruptcy  laws  (see  also  Ex  parte  Voisey,  1882,  21  Ch.  D.  442; 
Ex  parte  Harrison,  18  Ch.  D.  125). 

The  attornment  clause  (if  adopted)  should,  as  recommended,  Dav.  ii., 
pt.  2,  pp.  94,  95,  also  reserve  a  right  of  entry  to  the  mortgagee  at  any 
time  without  notice  to  the  mortgagor,  and  should  be  at  a  tenancy  from 
year  to  year,  not  at  will,  as  in  the  latter  case  it  would  be  defeasible  by 
the  alienation  or  death  of  the  mortgagor  {Turner  v.  Barnes,  1862,  2  B.  &  S. 
435 ;  Pinhorn  v.  Souster,  1853,  8  Ex.  Eep.  763).  As  to  the  difference  in 
effect  between  an  attornment  clause  and  a  power  of  distress,  see  Pinhorn 
v.  Souster,  supra,  and  Jolly  v.  Arhuthnot,  1859,  5  Jur.  N.  S.  80,  or  at 
4  De  G.  &  J.  224;  45  E.  K.  87. 

The  mortgagee  should  give  notice  before  distraining  (see  Clowes  v. 
Hughes,  1870,  L.  E.  5  Ex.  160).  The  right  of  distress  as  to  arrears  is 
lost  by  a  transfer  of  the  mortgage  {Brown  v.  Metroplitan  Assurance 
Society,  1848,  1  El.  &  El.  832);  or  by  death  of  the  mortgagor  {Scohie  v. 
Collins,  [1895]  1  Q.  B.  375). 

Mortgage  for  Term  Certain. — Notwithstanding  the  rules  given  ante, 
prohibiting  any  clog  on  the  right  of  redemption,  a  provision  that  a 
mortgage  shall  be  continued  for  a  term  certain,  if  the  period  be  reason- 
able, is  allowed  {Laioless  v.  Mansfield,  1841,  1  Dr.  &  War.  602 ;  58  E.  E. 
303;  In  re  Hone,  1873,  Ir.  E.  8  Eq.  65;  Bradley  v.  Carritt,  [1903] 
A.  C.  253.  See  Braddill  v.  Talbot,  1683, 1  Vern.  183,  394 ;'  23  E.  E.  402, 
539,  thirty  years  not  allowed;  Cowdry  v.  Day,  1859,  1  Gif.  316; 
65  E.  E.  936,  twenty  years  not  allowed).  In  Teevan  v.  Smith,  1882, 
20  Ch.  D.  724,  Jessel,  M.E.,  refers  to  the  words  in  sec.  15  in  the  C.  A., 
1881,  "  where  a  mortgagor  is  entitled  to  redeem,"  and  explained  that 
these  words  "  really  include  every  mortgagor  except  a  mortgagor  who  is 
precluded  by  some  special  term  in  his  mortgage  deed  from  redeeming 
within  a  specific  time.  For  although  the  law  will  not  allow  a  mortgagor 
to  be  precluded  from  redeeming  altogether,  yet  he  may  be  precluded 
from  redeeming  for  a  fixed  period,  such  as  five  or  seven  years.  That 
is   why  the   words    'where   a   mortgagor  is   entitled  to  redeem'  are 
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inserted."      They  mean   where   a   mortgagor   is   not  precluded    from 
redeeming  for  a  certain  time  by  some  special  stipulation. 

[Devolution  of  Legal  Estate  in  Mortgaged  Property  on  Death. — Prior  to 
August  7,  1874,  the  legal  estate  in  mortgaged  freehold  devolved  on  the 
death  of  the  mortgagee  upon  the  same  person  or  persons  as  it  would 
have  done  if  the  mortgagee  had  been  the  absolute  owner.  The  mort- 
gage debt  became  assets  in  the  hands  of,  and  was  payable  to  his  personal 
representatives  (Thornbrough  v.  Baker,  1  Ch.  Cas.  283 ;  22  E.  K.  802). 
On  an  intestacy,  therefore,  the  legal  estate  devolved  upon  the  heir-at-law 
and  the  debt  vested  in  the  administrator.  The  heir  was  a  trustee  for 
the  administrator  (see  Be  Loveridge,  [1902]  2  Ch.  859).  If  the  mort- 
gagee devised  in  general  terms  his  land  in  fee,  the  mortgaged  property 
passed  to  the  devisee  and  the  debt  to  his  executor  {Cashorne  v.  Scarfey 
1737,  1  Atk.  605;  26  E.  E.  377,  and  note;  Brayhrooke  v.  Inskip,  1803, 
8  Ves.  417 ;  32  E.  E.  416;  7  E.  E.  106).  The  rule  was  not,  however, 
absolute,  and  whether  the  legal  estate  so  devolved  or  not  was  a  question 
of  construction  of  the  whole  will  {Be  Stevens's  Will,  L.  E.  6  Eq.  599 ; 
Be  Packman  and  Moss,  1875,  1  Ch.  D.  214). 

If  the  property  comprised  in  the  general  devise  was  made  subject 
to  a  charge  of  debts  or  legacies,  or  to  any  limitations  which  the  testator 
could  not  have  intended  to  apply  to  property  not  his  own,  the  legal 
estate  in  the  mortgaged  property  did  not  pass  (see  cases  quoted,  Coote, 
Mortgages,  7th  ed.,  853).  In  order  to  obviate  the  difficulties  of  con- 
struction arising  on  the  question  to  whom  the  legal  estate  devolved, 
it  became  a  general  practice  to  expressly  devise  mortgaged  estates  to 
trustees  (see  Lysaght  v.  Edwards,  1876,  2  Ch.  D.  499). 

By  sec.  4  of  the  Vendor  and  Purchasers  Act,  1874,  37  &  38  Vict. 
c.  78,  which  came  into  force  on  August  7,  1874,  the  legal  personal 
representative  of  a  mortgagee  of  freeholds  or  copyholds  was  empowered 
on  payment  of  all  sums  secured  by  the  mortgage  to  convey  or  surrender 
the  mortgaged  estate.  This  did  not  enable  him  to  transfer  {Be  Sprad- 
herrys  Mortgage,  1880,  14  Ch.  D.  514),  or  to  convey  the  legal  estate 
where  the  mortgagee  had  in  his  lifetime  contracted  to  sell  {Be  White, 
1881,  29  W.  E.  820).  The  above  enactment  (s.  4)  was  repealed  as  to 
deaths  after  1881,  by  the  Conveyancing  Act,  1881,  s.  30.  A  mortgagee 
who  sells  and  receives  the  purchase-money,  and  then  dies  without  con- 
veying, is  a  "  bare  trustee."  As  to  the  legal  estate  vested  in  a  "  bare 
trustee,"  see  tit.  Trusts. 

As  to  persons  dying  after  December  31,  1881,  by  sec.  30  of  the 
Conveyancing  Act,  1881,  any  estate  of  inheritance,  or  limited  to  the 
heir  as  special  occupant  vested  by  way  of  mortgage  in  the  deceased, 
devolves  upon  his  personal  representative  or  representatives  from  time 
to  time,  see  tit.  Executors  and  Administrators,  Vol.  V.  p.  565.  The 
section  was  held  to  include  copyholds  {Hall  v.  Bromley,  1887,  35  Ch.  U. 
642),  but  now  by  the  Copyhold  Act,  1894,  57  &  58  Vict.  c.  46,  s.  88, 
the  enactment  is  not  to  apply  to  land  of  copyhold  or  customary  tenure 
vested  in  the  tenant  on  the  Court  rolls  on  trust,  or  by  way  of  mortgage 
(see  Be  Mills  s  Trusts,  1887,  37  Ch.  D.  312).  An  executor  can  convey 
before  probate  (Williams,  Eocecutors,  10th  ed.,  p.  221). 

Where  a  mortgagee  having  contracted  to  sell  dies  (since  1881)  his 
legal  personal  representatives  can  convey  (sec. 4, Conveyancing  Act,  1881). 

The  legal  personal  representatives  of  a  mortgagee  of  leaseholds  are 
not  affected  by  the  above  enactments  and  have  always  been  empowered 
to  convey  the  mortgaged  estate.] 

VOL.  IX.  22 
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Consolidation.— 'i^ec.  17  of  the  C.  A.,  1881,  restricts  a  mortgagee  from 
the  right  of  consolidation  of  two  mortgages  on  separate  properties, 
unless  a  contrary  intention  is  expressed  in  one  of  the  deeds.  If,  there- 
fore, it  is  intended  to  preserve  the  right,  there  must  be  an  express 
provision  in  the  mortgage  deed  excluding  the  application  of  sec.  17. 
Vide  infra.  Mortgages,  Consolidation  of. 

Leases.— [^y  sec.  18  (1)  of  the  C.  A.,  1881,  a  mortgagor  of  land  while 
in  possession  is,  against  every  incumbrancer,  empowered  to  make  any  such 
lease  as  is  by  the  section  authorised.  A  like  power  is  given  (subs.  (2))  to  a 
mortgagee  in  possession  as  against  all  prior  incumbrancers.  A  mortgagor 
ill  possession  who  has  granted  such  a  lease  cannot,  however,  accept  a 
surrender  of  it ;  it  enures  for  the  benefit  of  the  mortgagee  (Bobbins  v. 
Whyte,  [1906]  1  K.  B.  125).  The  authorised  leases  are  (subs.  (3))  an 
agricultural  or  occupation  lease  for  any  term  not  exceeding  twenty-one 
years,  and  a  building  lease  for  any  term  not  exceeding  ninety-nine  years. 
Every  such  lease  must  (to  be  valid)  reserve  the  best  rent  reasonably 
obtainable  (subs.  (5)),  must  contain  a  covenant  for  payment  of  the 
rent  reserved,  and  a  clause  for  re-entry  on  non-payment  within  a  time 
specified  not  exceeding  thirty  days  (subs.  (7)).  A  counterpart  must  be 
executed  by  the  lessee  (subs.  (8)),  which  in  the  case  of  a  lease  by  the 
mortgagor  must  be  delivered  to  the  mortgagee  (subs.  (11)).  Subs.  17 
extends  the  power  of  leasing  to  any  letting,  and  to  an  agreement  for 
leasing  or  letting  which  would  appear  to  sanction  parole  agreements 
for  three  years  by  a  mortgagor  or  mortgagee  in  possession  (see  Manchester 
Brewery  Co.  v.  Coombs,  [1901]  2  Ch.  619). 

Mortgages  of  Copyholds. — The  form  of  these  mortgages  remains  the 
same  as  in  1881,  except  that  the  covenant  accompanying  the  surrender 
is  slightly  altered.  Mr.  Waley's  description  is  still  accurate  (Dav.  ii., 
pt.  2,  p.  112):  "Mortgages  of  copyholds  are  made  by  surrender,  con- 
ditioned to  be  void  on  payment  of  the  mortgage  debt  and  interest  at 
the  time  and  in  manner  specified,  so  that  on  payment  of  the  money 
according  to  the  condition,  the  surrenderor  remains  seised  of  his  old 
estate  (Simonds  v.  Lawnd,  Cro.  Eliz.  239  ;  78  E.  R  494).  The  condition 
exactly  corresponds  to  the  ordinary  proviso  for  reconveyance  of  free- 
holds. The  surrender  is  accompanied  by  a  deed  which  contains  the 
usual  covenants  for  payment  of  the  mortgage  debt  and  interest,  and  for 
title.  This  was  sometimes  accomplished  in  former  times  by  a  bond ; 
but  in  modern  practice  a  deed  of  covenants  is  preferred,  which  usually 
precedes  and  bears  the  ad  valorem  stamp. 

"  The  money  ought  not  to  be  advanced  till  the  surrender  is  actually 
made,  for,  whether  for  a  first  or  subsequent  mortgagee,  there  is  no  safety 
unless  an  actual  surrender  be  made,  so  as  to  put  the  mortgage  on 
the  Court  Rolls.  Even  in  the  case  of  a  first  mortgage,  if  before  the 
surrender  a  second  mortgagee,  without  notice  of  the  coveilant,  should 
take  a  surrender  to  himself  and  be  admitted,  he  would  obtain  priority, 
for  he  would  have  an  equal  equity  with  the  first  mortgagee,  and  would 
have  the  legal  estate  (Oxwich  v.  Flumer,  1708,  Bac.  Ab\,  tit.  'Mortgage,' 
7th  ed.,  vol.  v.  p.  664)." 

"  To  the  second  mortgagee  the  surrender  serves  as  a  notice  of  his 
mortgage  on  the  Court  Rolls,  and  so  prevents  a  subsequent  incumbrancer 
from  acquiring  the  advantages  of  the  legal  estate  without  notice." 

So  far  Mr.  Waley.  It  may  be  observed  here  that  the  deed  of 
covenant  to  surrender,  or  covenant  accompanying  the  surrender,  accord- 
ing to  the  former  practice  contained  full  powers  of  sale,  and  ancillary 
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provisions  and  covenants  for  title.  See  for  a  form,  Dav.,  vol.  ii.,  pt.  2, 
p.  405.  By  the  C.  A.,  1881,  these  are  conferred  by  implication,  as  in  the 
case  of  a  freehold  mortgage  (see  ante,  p.  332).  Thus  covenants  for  title 
are  implied  when  the  covenant  to  surrender  is  expressed  to  be  "as 
beneficial  owner,"  as  "  conveyance,"  according  to  sec.  2,  subs,  v.,  includes 
a  covenant  to  surrender.  The  power  of  sale  is  supplied  where  at  least 
there  is  an  express  charge  in  the  deed  of  covenant.  It  has  been 
doubted  whether  a  mere  covenant  to  surrender  would  import  the 
statutory  powers  (see  Wolst.  and  Brinton's  Conveyancing  Acts,  1885  ed., 
p.  67  ;  1891  ed.,  p.  68 ;  Fisher  on  Mortgages,  1897  ed.,  p.  152 ;  Byth.  and 
Jar.,  Conveyancing,  4th  ed.,  vol.  iii.  p.  677) ;  and  the  safest  course  is  to 
add  an  express  charge  or  a  declaration  of  right  to  exercise  the  statutory 
powers.  The  surrender  not  being  by  deed,  would  not  confer  the 
powers. 

An  express  declaration  is  added  that  the  mortgagor,  until  surrender, 
holds  the  property  in  trust  for  the  mortgagee  (see  Dav.,  vol.  ii.,  pt.  2,  p. 
405),  in  order  that  the  mortgagee  may  obtain  a  vesting  order  or  a  vesting 
declaration  under  the  Trustee  Act,  1893  (see  ante,  p.  481),  although  it 
has  been  held  that  without  any  express  declaration  the  covenant  to 
surrender,  with  receipt  of  the  mortgage  money,  would  make  the  mort- 
gagor a  trustee  {In  re  Crowes  Mortgage,  1872,  L.  R.  13  Eq.  26). 

"  It  is  not  usual  for  a  mortgagee  to  be  admitted,  not  only  because 
a  considerable  expense  for  fines  and  fees  would  be  incident  to  his 
admission,  but  because  an  actual  surrender  to  and  readmission  of  the 
mortgagor,  with  fresh  fines  and  fees,  would  be  necessary  on  paying  off* 
the  mortgage ;  and  if  the  mortgagee  be  actually  admitted,  he  becomes 
liable  to  the  payment  of  rents  and  heriots  and  to  the  performance 
of  the  services,  which  is  frequently  undesirable.  [Where  freeholders 
within  a  manor  who  were  entitled  to  convey  by  ordinary  assurances 
and  not  by  surrender  and  admittance  were  lialDle  for  heriots,  it  was  held 
by  Kekewich,  J.,  that  notwithstanding  the  conveyance  of  the  legal  estate 
to  the  mortgagee  the  mortgagor  continued  liable  to  pay  the  heriot 
{Copestake  v.  Hojyer,  [1907]  1  Ch.  366).]  Till  the  admittance  of  the 
mortgagee,  the  mortgagor  remains  tenant  to  the  lord  (Doe  v.  Wroot, 
1804,  5  East,  132;  Kenehel  v.  Scrafton,  1802,  8  Ves.  30;  32  E.  R  261); 
and  as  well  for  the  purposes  of  forfeiture  and  escheat  as  for  other 
purposes  {R.  v.  Mildmay,  1833,  5  Barn.  &  Adol.  254 ;  39  R.  R.  457 ; 
Dav.,  vol.  ii.,  pt.  2,  p.  114).  [He  may  make  a  second  surrender  which 
will  be  good  if  the  first  surrender  is  not  perfected  by  admittance 
{Burganie  v.  Spurlin^,  Cro.  Car.  283),  but  the  second  surrenderee  does 
not  by  inrolment  acquire  priority  {Eorlock  v.  Priestley,  1827,  2  Sim.  75 ; 
57E.  R.  718;  29  R.  R.  58).] 

"  Where  the  mortgagee  was  admitted  upon  a  conditional  surrender, 
the  lord,  taking  by  escheat,  was  bound  by  the  condition,  and  could  not 
refuse  to  readmit  the  mortgagor  upon  payment  of  the  debt  to  the 
personal  representative  of  the  mortgagee  {Weaver  v.  Maule,  1830, 
2  Russ.  &  M.  97 ;  34  R.  R.  26) ;  but  in  a  case  in  which  the  surrender, 
though  made  for  securing  a  sum  of  money,  was  in  terms  absolute,  and 
the  surrenderee  (who  was  illegitimate)  was  admitted,  and  died  intestate, 
the  title  of  the  lord  by  escheat  was  held  to  be  unaffected  by  the  trusts 
upon  which  the  property  was  vested  in  the  tenant  {A.-G.  v.  The  Duke 
of  Leech,  1833,  2  Myl.  [&  K.  343).  The  lord's  rights  in  the  case  of 
forfeiture  and  escheat  were  qualified  by  the  statute  4  &  5  Will.  iv.  c.  23 
(for  the  amendment  of  the  law  relative  to  escheat  and  forfeiture),  which 
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was  repealed,  but  re-enacted  in  substance  by  the  Act  of  13  &  14  Yict. 
c.  60  (the  Trustee  Act,  1850);  so  that  there  is  now  little  or  no  risk  of 
either  mortgagor  or  mortgagee  being  prejudiced  by  the  escheat  or 
forfeiture  of  the  other's  tenancy"  (Dav.,  vol.  ii.,  pt.  2,  p.  115). 

When  Mr.  Waley  wrote,  neither  an  equity  of  redemption  nor  any 
other  equitable  estate  escheated  to  the  Crown.  But  under  the  Intestates 
Estates  Act,  1884,  53  &  54  Vict.  c.  29,  a  mortgagor's  equity  of  redemp- 
tion escheats  to  the  Crown  as  if  it  were  a  legal  estate ;  but  this  does 
not  seem  to  aflect  the  remarks  on  the  text. 

"  The  lord  cannot  compel  the  mortgagee  to  be  admitted,  for  it  is 
sufficient  that  there  is  a  tenant  on  the  rolls  (the  surrenderor)  to 
perform  the  services  {King  v.  Dilliston,  1795,  1  Salk.  386).  In  Tredway 
V.  Fotherley,  1699,  2  Vern.  367;  23  E.  R.  831,  where  the  Court  of 
Chancery  refused  to  relieve  against  the  lord  of  a  manor  requiring  a 
conditional  surrenderee  to  come  in  and  be  admitted,  the  lord's  claim 
was  plainly  illegal ;  but  it  does  not  appear  that  a  Court  of  equity  had 
any  jurisdiction  to  interpose.  See  as  to  the  nature  of  the  interest 
of  a  surrenderor  before  the  admittance  of  the  surrenderee,  Minton  v. 
Kirwood,  1866,  L.  R.  1  Eq.  449;  1868,  L.  R.  3  Ch.  614." 

"A  surrenderee  cannot  maintain  an  action  of  ejectment  till  after 
he  has  been  admitted.  But  as  it  is  held  that  the  admittance,  when 
made,  relates  back  to  the  surrender,  the  demise  (in  the  old  form  of  the 
action  of  ejectment)  could  be  laid  at  any  time  in  the  interval  between 
the  surrender  and  admittance  {Holdfast  v.  Clapham,  1787,  1  T.  R.  600 ; 

1  R.  R.  309).  And  the  surrenderee,  when  admitted,  may  recover  the 
mesne  profits  from  the  date  of  the  surrender  (2  Wils.  15).  A  mortgagee 
may  file  a  bill  for  foreclosure  before  admittance  {Sutton  v.  Ston£,  174:0^ 

2  Atk.  101 ;  26  E.  R.  463)." 

"  With  a  view  to  saving  the  expense  of  a  double  admittance  in  case 
of  the  exercise  by  the  mortgagee  of  his  power  of  sale,  a  practice  was 
originated  of  framing  conditional  surrenders  of  copyholds  to  such  uses 
as  the  mortgagee  should  appoint,  and,  in  default  of  appointment,  to  the 
use  of  him  and  his  heirs ;  so  that  when  he  sold,  the  purchaser,  as  his 
appointee,  might  become  entitled  to  admittance  upon  the  conditional 
surrender." 

"The  question,  however,  was  raised  whether,  in  the  absence  of 
special  custom,  the  lord  of  the  manor  is  bound  to  receive  and  enrol  a. 
surrender  of  this  description  (the  tendency  of  which  to  interfere  with 
the  fruits  of  tenure  is  obvious),  and  it  was  decided  in  the  negative 
{Flack  V.  Downing  College,  1863,  13  C.  B.  945).  If  the  lord  accepts  the 
surrender,  he  cannot  afterwards  refuse  to  act  on  it  {Eddleston  v.  Collins, 
1853,  3  De  G.,  M.  &  G.  1 ;  43  E.  R.  1 ;  and  see  per  Jervis,  C.J.,  in  Flack 
V.  Dovming  College,  uhi  supra).  If  one  surrendered  to  the  >use  of  his 
will,  he  created  a  power  to  name  the  tenant,  and  this  is  a  power  which 
may  be  delegated,  as  where  a  testator  names  somebody  who  is  to  appoint,. 
and,  in  default  of  appointment,  is  to  have  the  property;  but  this  is 
a  right  peculiar  to  wills,  and  does  not  apply  to  transactions  inter  vivos 
{'per  Jervis,  C.J.,  in  Flack  v.  Downing  College,  ubi  supi^a ;  and  see  Glasa 
V.  Richardson,  1852,  9  Hare,  698 ;  68  E.  R.  694;  2  De  G.,  M.  &  G.  658 ; 
42  E.  R.  1029)." 

"  If  a  mortgagee  of  copyholds  has  not  been  admitted,  and  the 
mortgage  is  paid  off,  it  is  the  practice  to  enter  an  acknowledgment  of 
satisfaction  on  the  Court  Rolls,  which  is  treated  as  sufficient  evidence  of 
the  discbarge  of  the  mortgage,  and  as  vacating  the  surrender.     It  is. 
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proper,  also,  that  a  receipt  for  the  money  should  be  indorsed  on  the 
deed  of  covenant  accompanying  the  additional  surrender." 

"  It  is  not  usual  in  mortgages  of  copyholds  to  provide  by  special 
covenant  for  the  payment  by  the  mortgagee  of  the  fines,  costs,  and 
expenses  attendant  on  admittance,  and  other  incidents  of  copyhold 
property.  The  matter  is  left  to  the  general  rule  of  equity;  and 
undoubtedly  the  mortgagor  would  not  be  permitted  to  redeem  until 
after  repayment  to  the  mortgagee,  with  interest,  of  any  such  sums  as  he 
might  have  been  compelled  to  expend.  The  case  differs  considerably 
from  that  of  leaseholds,  where  renewal  is  optional ;  but  still  it  might 
be  desirable  to  arm  the  mortgagee  with  a  covenant  for  payment  of  the 
sums  he  might  be  compelled,  or  might  find  it  desirable,  to  expend  by 
reason  of  copyhold  tenure.  If  the  copyholds  be  held  for  lives,  the  mort- 
gage should  contain  the  usual  provisions  for  renewal  and  payment  of  fines  " 
(Dav.,  vol.  ii.,  pt.  2,  p.  117).  Before  completing  a  mortgage  of  copyholds, 
the  steward's  copies  of  Court  Rolls  should  be  required,  as  well  as  the 
title-deeds,  so  as  to  ensure  that  no  equitable  mortgage  has  been  made 
by  deposit  of  them  ( Whithread  v.  Jordan,  1835,  1  Y.  &  C.  Ex.  303 ; 
41  R.  R.  281). 

[A  surrenderee  by  way  of  mortgage  under  a  surrender  entered  on  the 
Court  Rolls  who  is  in  possession  is  entitled  to  effect  enfranchisement, 
and  any  money  paid  by  him  for  the  purpose  is  to  be  added  to  the 
amount  due  to  him  as  mortgagee  (Copyhold  Act,  1894,  57  &  58  Vict, 
c.  46,  ss.  39,  94).  An  equity  of  redemption  in  copyholds  will,  on  the 
death  of  the  mortgagor,  devolve  upon  his  legal  personal  representative 
under  the  Land  Transfer  Act,  1897  {Re  Somerville  &  Turner,  [1903] 
2  Ch.  583).] 

Mortgages  of  Leaseholds. — The  description  of  the  ordinary  form  of 
mortgage  given  by  Mr.  Waley  is  still  correct.     He  says : — 

"In  mortgaging  leaseholds  the  form  of  the  mortgage  will  be,  in  some 
degree,  determined  by  the  amount  of  the  rent  and  nature  of  the 
covenants  to  which  they  are  subject.  An  assignee  of  a  lease  is  liable  to 
the  payment  of  the  rent  reserved,  and  the  performance  of  the  covenants 
contained  in  the  lease,  although  he  do  not  enter  on  the  premises. 

"And  although  it  was  once  held  that  this  did  not  apply  to  an 
assignee  upon  mortgage  {Eaton  v.  Jaques,  2  Doug.  455),  yet  it  is  now 
well  settled  that  a  mortgagee  who  takes  an  assignment  of  a  lease  by 
way  of  mortgage,  although  he  never  enter  upon  or  take  possession  of 
the  property,  becomes  liable  to  the  rents  and  covenants  of  the  lease 
( Williams  v.  Bosanquet,  1819,  1  Brod.  &  B.  238  ;  21  R.  R.  585).  Hence 
in  framing  a  mortgage  of  leasehold  property  it  becomes  necessary  to 
consider  whether  the  rents  and  covenants  are  such  as  to  render  the 
liability  to  them  a  serious  incumbrance. 

"  If  the  rent  be  trifling  and  the  covenants  not  of  a  kind  likely  to  be 
burdensome,  the  mortgage  should  be  made  by  assignment,  because  it  is 
expedient  that  the  mortgagee  should  have  the  whole  legal  interest 
rather  than  a  mere  derivative  estate. 

"It  is  expedient,  both  for  the  purposes  of  a  sale  and  because  it 
precludes  the  mortgagor  from  forfeiting,  or  doing  other  mischief  with, 
the  nominal  reversion  which  is  left  in  him  by  an  underlease.  If, 
however,  the  rent  be  large  or  the  covenants  of  formidable  liability,  the 
mortgage  should  be  made  by  underlease.  The  mortgagee  will  not  then 
be  liable  to  the  superior  landlord  in  respect  of  the  rent  or  covenants  of 
the  original  lease  {Holford  v.  Hatch,  1  Doug.  183 ;   Earl  of  Derby  v. 
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Taylw,  1801,  1  East,  502;  6  E.  R.  337;  Galhraith  v.  Cooper,  1860, 
8  H.  L  C.  315  ;  11  E.  R  450;  In  re  Gee,  Ex  parte  Official  Receiver,  1890, 
24  Q.  B.  D.  65);  and  the  risk  that  the  mortgagor  may  cause  a 
forfeiture  of  the  term  is  not  usually  materially  greater  where  the 
mortgage  is  by  underlease  than  where  it  is  by  assignment"  (Dav., 
vol.  ii.,  pt.  2,  p.  119). 

Since  Mr.  Waley  wrote  the  passage  quoted  above,  the  risk  of  for- 
feiture has  been  diminished  by  the  Conveyancing  Acts  (see  Landlord 
AND  Tenant). 

It  is  to  be  observed  that  before  the  C.  A.,  1881,  or  the  C.  L.  P.  Act, 
1850,  Chancery  relieved  against  forfeiture  for  non-payment  of  rent,  on 
the  ground  that  the  power  of  re-entry  was  merely  security  for  the  rent, 
and  the  Court  could  give  compensation. 

Chancery  did  not  relieve  against  forfeiture  for  other  breaches,  at  any- 
rate  on  this  ground  or  in  the  absence  of  such  special  reasons  as  fraud, 
mistake,  surprise,  or  acquiescence. 

See  this  explained  by  Kay,  J.,  in  Barrow  v.  Isaacs,  [1891]  1  Q.  B.  417, 
at  p.  425.  The  right  to  relief  for  non-payment  of  rent  was  regulated  by 
the  Common  Law  Procedure  Acts,  1850  and  1860  (15  &  16  Vict.  c.  76, 
88.  211  and  212,  and  23  &  24  Vict.  c.  128,  s.  1).  See  these  provisions 
discussed  in  the  notes  to  Sloman  v.  Walter,  2  L.  C.  Equity,  1897  ed., 
pp.  261-264. 

Belief  against  forfeiture  by  breach  of  covenant  to  insure  was  given 
by  the  Act  22  &  23  Vict.  c.  35  (the  Law  of  Property  Amendment  Act), 
88.  4,  5,  and  the  Act  23  &  24  Vict.  c.  128  (the  C.  P.  L.  Act,  1860);  the 
provisions  in  respect  to  insurance  in  both  these  Acts  were  repealed  by 
the  C.  A.,  1881.  The  C.  A.,  1881,  contains  provisions  for  relief  against 
other  covenants,  or  rather  restrictions  on  the  power  of  the  lessor  to 
enforce  a  forfeiture  without  notice  to  the  lessee  and  claim  of  compensa- 
tion in  lieu  of  forfeiture  (see  s.  14) ;  but  it  is  provided  (see  s.  14,  subs.  6) : 
"  This  section  does  not  extend — (i.)  To  a  covenant  or  condition  against 
a8signing,  underletting  (see  Barrow  v.  Isaacs,  [1891]  1  Q.  B.  417),  parting 
with  the  possession  or  disposing  of  the  land  leased ;  or  to  a  condition  for 
forfeiture  on  the  bankruptcy  of  the  lessee,  or  on  the  taking  in  execution 
of  the  lessee's  interest ;  or 

"  (ii.)  In  case  of  a  mining  lease,  to  a  covenant  or  condition  for  allow- 
ing the  lessor  to  have  access  to,  or  to  inspect,  books,  accounts,  records, 
weighing-machines,  or  other  things,  or  to  enter  or  inspect  the  mine  or 
the  workings  thereof." 

Sec.  14,  subs.  8 :  "  This  section  shall  not  affect  the  law  relating  to 
re-entry  and  forfeiture  or  relief  in  case  of  non-payment  of  rent."  Sec. 
14  (9) :  "  This  section  applies  to  leases  made  either  before  or  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwithstarnding  any 
stipulation  to  the  contrary."  Subs.  6,  as  to  forfeiture  on  bankruptcy 
or  alienation,  is  qualified  by  sec.  2  of  the  C.  A.,  1892. 

Though  an  assignee  of  a  lease  was  entitled  to  the  benefit  of  sec.  14, 
it  was  held  that  an  underlessee  was  not,  as  against  the  original  lessor 
(Burt  v.  Gray,  [1891]  2  Q.  B.  98;  Nind  v.  Nineteenth  Century  Building 
iiociety,  [1894]  2  Q.  B.  226;  Creswcll  v.  Davidson,  1887,  56  L.  T.  811); 
and  this  might  have  materially  affected  the  practice  of  taking  mortgages 
by  underlease;  but  by  the  C.  A.,  1892,  s.  4,  the  power  of  the  Court  to 
grant  relief  is  extended  so  as  to  apply  to  underlessees.  This  is  an  im- 
portant provision  for  mortgagees  by  underlease;  and  by  sec.  5  of  the 
C.  A.,  1892,  the  definition  of  lease  and  underlease  is  extended  so  as  to 
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include  agreements  for  leases  or  underleases.  The  Act  of  1892  enables 
the  Court  to  grant  relief  to  an  underlessee  in  cases  where  it  would  not 
have  done  so  to  the  lessee  (  Wardens,  etc.,  of  Cholmeley  School,  Highgate 
V.  Seivell  (No.  2),  [1894]  2  Q.  B.  906).  [Sec.  4  provides  for  vesting  the 
whole  term  of  the  lease  in  the  sub-lessee,  and  gives  to  the  Court  an 
extended  jurisdiction  to  relieve  the  sub-lessee  against  forfeiture  even  in 
such  cases  as  breach  of  covenant  against  assignment  {Imray  v.  Oakshette, 
[1897]  2  Q.  B.  218 ;  Neivholt  v.  Bingham,  1895,  72  L.  T.  852 ;  Gray  v. 
B(msaU,  [1904]  1  K  B.  601).] 

As  to  the  form  of  notice  to  be  given  by  the  lessor  under  sec.  14  of 
the  C.  A.,  1881,  see  Fletcher  v.  JVokes,  [1897]  1  Ch.  271 ;  and  as  to  service 
of  the  notice,  see  sec.  67  of  the  Act.  As  to  waiver  by  the  lessor,  by 
receipt  of  rent,  of  the  right  to  claim  forfeiture,  Bevan  v.  Barnett,  1897, 
13  T.  L.  K.  310. 

It  was  held  in  Skinner  Co.  v.  Knight,  [1891]  2  Q.  B.  542,  that  the 
measure  of  damages  or  compensation  to  be  paid  to  the  lessor  was  to  be 
estimated  as  damages  in  action  for  the  breach,  and  therefore  did  not 
extend  to  the  costs  of  the  lessor  in  consulting  an  agent  or  solicitor  on 
title,  though  this  was  remedied  by  the  C.  A.,  1892,  s.  2. 

The  following  are  other  important  cases  to  be  considered  by  a 
mortgagee  of  leaseholds.  In  Rogers  v.  Bice,  [1892]  2  Ch.  170,  it 
was   decided  that  a  lessee  cannot  apply  under  sec.   14  of   the  C.  A., 

1881,  for  relief  against  re-entry  or  forfeiture  for  breach  of  covenant 
after  the  lessor  has  actually  re-entered  (see  also  Quilter  v.  Mapleson, 

1882,  9  Q.  B.  D.  672).  It  has  been  held  he  can  do  so  in  case  of 
forfeiture  for  non-payment  of  rent  ([1895]  2  Ch.  581),  or  in  other 
cases  where  he  had  applied  for  relief  before  re-entry  {'per  North,  J., 
in  Lock  v.  Pearce,  [1892]  2  Ch.  328).  In  S.  C,  [1893]  2  Ch.  271,  the  Court 
of  Appeal  held  that  the  application  by  the  lessee  must  be  by  writ,  not 
originating  summons.  When  a  forfeiture  had  been  incurred  under  a 
covenant  in  a  lease,  and  the  lessor  had  obtained  judgment  for  recovery 
of  possession  against  the  lessee,  who  allowed  judgment  to  go  by  default, 
it  appearing  that  no  proper  notice  had  been  given,  equitable  mortgagees 
of  the  lessee  were  relieved  on  undertaking  to  perform  the  covenant,  and 
the  judgment  by  default  set  aside  {North  London  Rly.  v.  Jacques,  1883, 
W.  N.,  p.  187 ;  Jacques  v.  Harrison,  1883,  12  Q.  B.  D.  136). 

Mr.  Waley  proceeds,  as  to  mortgage  of  leaseholds  in  the  common 
form  by  demise :  "  In  order  to  obviate  any  inconvenience  which  might 
arise  in  the  case  of  a  sale,  it  has  been  the  practice  to  introduce  into  the 
power  of  sale  a  special  clause  in  the  form  of  a  declaration  of  trust  of  the 
nominal  reversion  after  sale  for  the  purchaser,  so  as  to  enable  the  latter 
to  get  in  the  outstanding  reversion  under  the  provisions  of  the  Trustee 
Acts." 

See  as  to  the  former  law,  the  Trustee  Act,  1850,  13  &  14  Vict.  c.  60, 
and  the  Extension  Act,  15  &  16  Vict.  c.  55,  (see  Ln  re  CoUingwood, 
1858,  6  W.  E.  536 ;  Steele  v.  Waller,  1869,  28  Beav.  466 ;  54  E.  K.  445) ; 
and  see  the  Trustee  Act,  1893.  "  Modern  practice,"  Mr.  Waley  proceeds, 
"  would  also  (as  ought  to  be  the  case)  give  to  the  mortgagor  after  the 
sale  the  right  to  indemnity,  on  the  ordinary  footing  of  a  trustee,  from  the 
purchaser  in  respect  of  the  rent  and  covenants  "  (see  per  Wigram,  V.-C, 
5  Hare,  9). 

This  form  of  a  declaration  of  trust  for  the  purchaser  was  used  in  the 
former  editions  of  Davidson's  Precedents,  but  it  was  afterwards  considered 
that  it  would  be  an  improvement  on  the  practice  to  substitute  a  declara- 
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tion  of  trust  for  the  mortgagee  himself,  his  executors,  administrators,  and 
assigns,  so  as  to  enable  him,  or  anyone  claiming  under  him,  to  obtain  a 
vesting  order  at  any  time,  which  would,  it  is  conceived,  be  valid  as  against 
the  mortgagor  and  all  persons  deriving  title  under  him,  except  a  person 
obtaining  the  legal  estate  without  notice.  This  form  of  declaration  of 
trust  is  accordingly  adopted  in  the  present  (1881)  edition.  The  editors 
of  Davidson  observe  (Dav.,  vol.  ii.,  pt.  2,  p.  120,  note),  that  in  taking 
mortgages  of  leasehold  property  it  is  material  to  bear  in  mind  the  pro- 
vision of  the  Bankruptcy  Act,  1883,  as  to  disclaimer  by  the  trustee  in 
bankruptcy.  The  Bankruptcy  Act  of  1869  enabled  the  trustee  in  bank- 
ruptcy to  disclaim  a  burdensome  lease ;  under  this  it  was  determined 
that  the  disclaimer  puts  an  end  to  the  lease  as  against  an  equitable 
mortgagee  {In  re  Woods,  1876,  3  Ch.  D.  459),  or  a  person  holding  an 
agreement  for  an  underlease  {Taylor  v.  Gillott,  1875,  L.  E.  20  Eq.  682); 
and  even  in  the  case  of  a  first  mortgage  leaving  an  ample  margin  of 
value,  the  position  of  the  mortgagee,  if  equitable,  might  under  these 
Acts  be  insecure,  as  the  value  of  the  equity  of  redemption  might  be 
exhausted  by  subsequent  incumbrances,  so  as  to  lead  to  a  disclaimer ; 
but  that,  even  under  those  Acts,  it  would  seem  that  a  legal  mortgagee 
by  underlease  would  not  be  affected  by  the  disclaimer  of  the  lease, 
as  the  disclaimer  is  to  have  the  operation  of  a  surrender  (as  to  which, 
see  Woodfall  on  Landlord  and  Tenant,  11th  ed.,  p.  278;  OFarrell  v. 
Stephenson,  1879,  4  L.  E.  Ir.  151,  decided  on  the  Irish  Act,  35  &  36 
Vict.  c.  58,  s.  97).  And  it  has  long  since  been  decided  that  a  surrender 
will  not  destroy  estates  or  interests  previously  created  by  the  surrender. 
The  effect  of  the  Act  of  1869  is  discussed  in  Eobson,  1881  ed.,  pp. 
434-447. 

The  power  of  disclaimer  by  the  trustee  in  bankruptcy  is  now  regu- 
lated by  sec.  55  of  the  Bankruptcy  Act  of  1883  and  sec.  13  of  the 
Bankruptcy  Act  of  1890 ;  by  sec.  55  of  the  Bankruptcy  Act  of  1883 
the  trustee  is  empowered,  with  the  leave  of  the  Court,  to  disclaim 
leaseholds  burdened  with  onerous  covenants,  and  the  Court  can,  on  the 
application  of  any  person  interested,  make  an  order  vesting  the  disclaimed 
property  in  him. 

By  sub-sees.  (2),  (3),  and  the  rules  320,  321,  the  disclaimer  shall 
not,  except  so  far  as  is  necessary  for  the  purpose  of  releasing  the 
bankrupt  and  his  property  and  the  trustee  from  liability,  affect  the 
rights  or  liabilities  of  any  person;  if  the  bankrupt  has  created  any 
mortgage  or  charge  on  the  property,  the  trustee  must  serve  notice  on 
the  person  entitled  to  such  mortgage  or  charge,  and  if  such  person 
require  the  matter  to  be  brought  before  the  Court,  the  leave  of  the 
Court  must  be  obtained  for  the  disclaimer,  without  which  it  would  be 
void. 

By  subs.  (6)  a  vesting  order  is  not  to  be  made  in  favour  of  any 
person  claiming  as  mortgagee  by  demise,  excepting  on  the  terms  of 
making  each  person  subject  to  the  same  liabilities  and  obligations  as  the 
bankrupt  was  subject  to  under  the  lease.  In  In  re  Finley,  1888,  21 
Q.  B.  D.  475,  a  doubt  was  suggested  as  to  the  effect  of  this  proviso  on  a 
mortgagee  by  sub-demise,  who  had  obtained  a  vesting  order.  By  the 
Bankruptcy  Act  of  1890,  s.  13,  it  is  enacted :  "  The  Court  may,  if  it  thinks 
fit,  modify  the  terms  prescribed  by  tlie  proviso  in  subs.  (6)  of  the  same 
section,  so  as  to  make  the  person  in  whose  favour  the  vesting  order  may 
be  made  subject  only  to  the  same  liabilities  and  obligations  as  if  the 
had  been  assigned  to  him  at  the  date  when  the  bankruptcy  petition 
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was  filed,  and  (if  the  case  so  requires)  as  if  the  lease  had  comprised  only 
the  property  comprised  in  the  vesting  order  "  [(Be  Carter  and  Ellis,  [1905] 
1  K.  B.  735,  where  the  reversion  of  one  day  on  the  sub-term  was  vested 
by  order  in  the  mortgagee)].  See  further,  as  to  the  right  and  effect  of  dis- 
claimer, In  re  Cock,  1887,  20  Q.  B.  D.  343 ;  In  re  Morgan,  1889,  22  Q.  B.  D. 
592;  In  re  Smith,  1890,  25  Q.  B.  D.  536;  see  also  Smalley  v.  Hardinge^ 
1881,  7  Q.  B.  D.  524 ;  Ex  'parte  Walton,  In  re  Levy,  1881, 17  Ch.  D.  746  ;  Ex 
parte  Burton,  In  re  Milller,  1880,  15  Ch.  D.  289  ;  Ex  parte  East  and  West 
India  Docks,  In  re  Clarke,  1881,  17  Ch.  D.  759 ;  Coote,  Mortgages,  7th 
ed.,  1897,  pp.  169-172;  Ashburner,  9,  10. 

[Renewal  of  Mortgaged  Leases. — If  a  mortgagee  of  leaseholds,  although 
there  subsists  only  a  tenant-right  obtain  a  renewal,  it  will  be  held 
subject  to  the  like  equity  as  subsisted  in  the  old  lease,  and  will  be 
redeemable  accordingly  (Bushworth's  Case,  Freem.  ch.  xii. ;  22  E.  K.  1026), 
nor  will  the  case  be  altered  by  the  lease  having  expired  before  renewal 
(Bakestraw  v.  Breiver,  1728, 2  P.  Wms.  511;  24  E.  R.  839).  The  mortgagee 
is  not  bound  to  renew  (Lacon  v.  Alertins,  1743,  3  Atk.  4;  26  E.  R.  803). 
The  expenses  of  renewal  with  interest,  at  the  rate  reserved,  are  chargeable 
against  the  mortgagor  (ibid.)  Where  the  lease  is  renewable  the  mort- 
gagor should  covenant  in  the  mortgage  to  concur  in  all  acts  necessary 
to  obtain  renewal  (ibid).  The  rights  and  liabilities  of  mortgagee 
obtaining  renewals  follow  the  same  principles  as  those  which  govern 
renewals  by  trustees  in  their  own  names.     See  tit.  Trusts. 

If  the  mortgagor  renew,  the  new  lease  will  be  held  to  be  a  graft  on 
the  old  one  and  subject  to  the  same  equity  (Moodij  v.  Matthews,  1802, 
7  Ves.  174;  32  E.  R.'  71 ;  12  R.  R.  80),  ranking  in  priority  even  to  the 
mortgagor's  solicitors'  costs  (Smith  v.  Chichester,  1842,  2  Dr.  &  W.  393, 
at  p.  400).  Where  the  mortgagor  purchases  the  fee  it  is  subject  in 
equity  to  the  mortgage  (Trumper  v.  Trumper,  1873,  3  Ch.  870).  In  the 
case  of  a  mortgage  of  leaseholds  for  lives  subject  to  renewal  the  mort- 
gagee should  give  notice  of  his  mortgage  to  the  lessor,  otherwise,  if  the 
mortgagor  omitted  to  pay  fines  and  the  lease  became  forfeited,  the 
mortgagee  has  no  remedy  against  the  land  (see  Galbraith  v.  Cooper, 
1860,  8  H.  L.  C.  315 ;  11  E.  R.  450).] 

General  Bute  as  to  Mortgages  of  Land. — As  to  all  mortgages  of  land, 
there  are  two  things  essential  to  the  security  of  the  mortgagee : — 

(1)  That  he  gets  the  legal  estate;  see  as  to  this  articles  Tacking  and 
Purchaser  for  Value  without  Notice. 

(2)  That  he  gets  the  title-deeds,  or  obtains  a  reasonable  explanation 
of  their  not  being  delivered  to  him.  The  leading  case  on  this  is  the 
Northern  Counties  of  England  Fire  Insurance  Co.  v.  Whipp,  1884,  26 
Ch.  I).  482,  in  which  most  of  the  earlier  cases  are  discussed.  (See  In  re 
Castell  &  Brown,  Ltd.,  Boper  v.  Castell,  etc.,  [1898]  1  Ch.  315 ;  Walker 
v.  Linom,  [1907]  2  Ch.  104.) 

It  is  an  invariable  rule  that  the  mortgagee  should  never  allow  the 
mortgagor  to  retain  the  deeds  unless  a  notice  of  the  mortgage  is  indorsed 
on  them. 

Begistration. — As  to  mortgages  of  land  in  the  register  of  the  counties 
of  Middlesex  and  Yorkshire,  and  mortgages  of  land  included  in  the  Land 
Transfer  Act,  see  Registration. 

Mortgages  of  Bolides  of  Assurance. — [An  assignment  of  a  life  policy 
entered  into  by  both  parties  in  the  belief  that  the  assured  was  alive, 
whereas  he  was  dead,  was  set  aside  (Scott  v.  Coulson,  [1903]  2  Ch. 
249.]      It   is   important  for  the  mortgagee  to   have  the  policy  made 
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world-wide,  which  the  office  will  generally  do  for  a  small  payment; 
to  get  the  age  of  the  assured  admitted,  and  also,  if  possible,  the 
statements  on  which  it  was  granted.  The  validity  of  a  policy 
depends  on  there  having  been  no  misrepresentation  as  to  health  or 
age  at  the  time  when  it  was  effected  (JVainivright  v.  Bland,  1836, 
1  Mee.  &  \V.  32 ;  46  R.  R.  268 ;  £verett  v.  Desborough,  1829,  5  Bing.  503  ; 
30  R.  R.  709  ;  Dachett  v.  Williams,  1839,  2  Or.  &  M.  348 ;  sec  Hamhrough 
V.  Mutual  Amirance  Co.  of  New  York,  1895,  W.  K  18;  72  L.  T.  140),  or 
material  concealment  {London  Assurance  v.  Mansel,  1879, 11  Ch.  D.  363) ; 
but  see  as  to  this,  Bunyon,  1897  ed.,  p.  75.  Where  the  policy  contains  a 
proviso  that  it  shall  be  void  in  case  of  any  of  the  allegations  on  which  it 
was  granted  being  untrue,  the  materiality  of  a  false  allegation  is  not  to 
be  taken  into  consideration  (Anderson  v.  Fitzgerald,  1853,  4  H.  L.  C.  484; 
10  E.  R.  551,  over-ruling  the  judgment  of  the  Exchequer  Chamber  in 
Ireland.  See  also  Cazenove  v.  British  Equitable  Insurance  Co.,  1859, 
6  C.  B.  N.  S.  437,  in  Ex.  Ch.  1860,  6  Jur.  K  S.  826 ;  29  L.  J.  C.  P.  160, 
in  which  there  was  a  misstatement,  probably  not  material,  as  to  the 
prior  illnesses  and  medical  attendants  of  the  assured.  See  also  i^er  Lord 
Blackburn,  Thomson  v.  Weems,  1884,  9  App.  Cas.  683  ;  Ellinger\.  Mutiial 
Life  Insurance  Co.  of  New  York,  [1905]  1  K.  B.  31).  As  to  the  con- 
struction of  conditions  referred  to  and  indorsed  on  a  policy,  see  Braun- 
stein  V.  Accidental  Death  Assurance  Co.,  1862, 1  B.  &  S.  782  ;  and  Thomson 
V.  Weems,  supra.  Most  policies  on  the  life  of  the  grantee  are  in  terms 
avoided  by  the  death  of  the  assured  by  the  hands  of  justice,  or  by  his 
own  hands,  or  in  a  duel.  As  to  the  execution  of  the  assured  in  con- 
sequence of  a  crime  committed  by  him,  this  merely  expresses  what  the 
law  would  imply  in  the  absence  of  special  provision  {AmicaUe  Society  v. 
Bolland,  1830,  4  Bli.  K  S.  194 ;  5  E.  R.  70 ;  33  R.  R.  22 ;  2  Dow.  &  CI.  1) ; 
and  it  is  probable  that  the  same  principle  would  reach  the  case  of  a 
person  feloniously  committing  suicide  while  in  a  sane  state  of  mind  (see 
perljordi  Campbell,  C.J.,  in  MooreY.  Woolseij,  1854,  4  El.  &  Bl.  254.  See 
also  The  Maijhrick  Case,  Cleaver  v.  Mutual,  etc.,  [1892]  1  Q.  B.  151).  The 
Vice-Chancellor  (Wood)  in  Horn  v.  Anglo- Australian,  etc..  Insurance  Co., 
1861.  7  Jur.  N.  S.  673,  expresses  himself  more  doubtfully  as  to  this 
point;  but  in  the  absence  of  special  contract,  a  life  policy  is  not 
rendered  void  by  the  suicide  of  the  assured  while  in  a  state  of  insanity 
(Horn  V.  Anglo- Australian,  etc..  Insurance  Co.,  ubi  supra).  With  respect 
to  self-destruction,  some  of  the  offices  expressly  provide  that  it  shall 
annul  the  policy  whether  the  assured  is  sane  or  insane,  thus  avoiding  a 
question  which  has  given  rise  to  serious  differences  of  judicial  opinion ; 
but  as  to  which  it  appears,  in  the  result,  that  self-destruction,  though 
committed  in  an  irresponsible  state  of  mind,  is  within  the  meaning  of 
the  ordinary  proviso  for  avoiding  the  policy.  See  Borrodaile  \.  Hunter, 
1843,  5  Scott  N.  R.  418;  5  Man.  &  G.  639;  63  R.  R.  428;  Clift  v. 
Schwahe,  1846,  3  C.  B.  437,  481.  note :  71  R.  R.  404.  In  Dufaur  v.  Pro- 
fessional Life  Assurance  Co.,  1858,  25  Beav.  599 ;  53  E.  R.  766,  in  which 
the  policy  was  to  become  void  if  the  assured  should  commit  suicide,  it 
was  considered  to  be  clear  that  the  words  "  commit  suicide  "  were  not 
distinguishable  from  "  perish  by  his  own  hand." 

Where  the  assurance  is  on  the  life  of  a  nominee,  it  is  usual  to 
omit  a  provision  of  the  description  referred  to;  and  if  not  expressly 
inserted,  it  would  not,  it  seems,  in  that  case  be  implied  even  if 
the  suicide  were  felonious.  Where  a  policy  is  ejected  for  the  purpose 
of  a  mortgage,  it  was  for  this  reason,  as  well  as  that  of  avoiding  the 
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necessity  of  an  assignment,  formerly  usual  to  take  it  in  the  name  of  the 
mortgagee ;  but  the  contrary  practice  is  now  common,  for  a  policy  on 
the  life  of  the  assured  generally  stipulates  that  it  shall  be  valid  to 
the  extent  of  the  interest  of  any  lond-fide  assignee,  notwithstanding 
that  the  assured  should  commit  suicide  (see  Bunyon,  2nd  ed.,  p.  73, 
3rd  ed.,  p.  98 ;  Moore  v.  Woolsey,  1854,  4  El.  &  Bl.  243).  As  to  what 
is  a  sufficient  assignment  within  the  meaning  of  the  clause,  see  Cook  v. 
Black,  1842,  1  Hare,  390;  66  E.  E.  1084;  58  R.  R.  104;  Dufaitr  v.  Pro- 
fessional Life  Assurance  Co.,  1858,  25  Beav.  599,  in  which  it  was  con- 
sidered that  "  legally  assigned  "  meant  "  validly  and  effectually  assigned ;  " 
Jones  V.  Consolidated  Investment  Co.,  1858,  26  Beav.  256 ;  53  E.  li.  896 ; 
White  V.  British  Empire  Mutual  Life  Assurance  Co.,  1868,  L.  R.  7  Eq. 
394.  See  also  Jackson  v.  Foster,  1859,  1  El.  &  El.  463,  on  appeal,  470, 
as  to  assignees  in  bankruptcy  of  the  assured.  And  where  a  policy  con- 
taining a  stipulation  to  this  effect  was  mortgaged  with  other  property 
for  a  sum  exceeding  the  amount  of  the  policy,  and  the  assured  committed 
suicide  during  a  fit  of  temporary  insanity,  it  was  held  that  the  payment 
of  the  sum  assured  to  the  mortgagee  did  not  give  the  assurance  company 
any  equity  against  either  the  property  comprised  in  the  mortgage  or 
the  estate  of  the  assured,  neither  the  doctrine  of  marshalling  nor  that 
of  principal  and  surety  being  applicable  to  such  a  case  {Solicitors  and 
Genercd  Life  Assurance  Society  v.  Jjamb,  1864,  1  H.  &  M.  716;  71  E.  R. 
313,  affd.  on  appeal,  2  De  G.,  J.  &  S.  251;  46  E.  R.  372;  City  Bank  v. 
Sovereign  Life  Co.,  1884,  50  L.  T.  565 ;  Bunyon,  3rd  ed.,  p.  99). 

An  insurance  effected  upon  a  life  in  which  the  person  effecting  it 
has  no  interest  is  void  under  the  Act  of  14  Geo.  iii.  c.  48,  extended  by 
29  &  30  Vict.  c.  42,  to  Ireland.  The  statute  prohibits  the  making  an 
insurance  on  the  life  of  any  person,  or  on  any  other  event,  wherein  the 
person  for  whose  benefit,  or  on  whose  account,  the  policy  shall  be  made, 
shall  have  no  interest,  and  renders  void  every  policy  made  contrary  to 
the  Act ;  it  also  renders  it  imperative  to  insert  in  the  policy  the  names 
of  the  persons  interested  therein  {Hodson  v.  Observer,  etc.,  Society,  1857, 
8  El.  &  Bl.  40;  Shilling  v.  Accidental,  etc.,  Co.,  1857,  2  H.  &  N.  42). 
But  the  statute  does  not  prohibit  a  policy  being  granted  to  one  person 
in  trust  for  another,  where  the  names  of  both  persons  appear  on  the 
face  of  the  policy  {Collett  v.  Morrison,  1851,  9  Hare,  162 ;  68  E.  R.  458). 
See  as  to  the  necessity  of  inserting  the  names  of  persons  really  inter- 
ested, Evans  v.  Bignold,  1869,  L.  R.  4  Q.  B.  622.  But  a  person  has  an 
insurable  interest  in  his  own  life  ( Wainwright  v.  Bland,  1836,  1  Moo.  & 
R.  481 ;  46  R.  R.  262);  and  a  creditor's  interest  in  the  life  of  his  debtor 
is  sufficient  to  give  validity  to  an  assurance  (Morland  v.  Isaac,  1855, 
20  Beav.  389 ;  52  E.  R.  653 ;  Drysdcde  v.  Piggott,  1856,  22  Beav.  238 ; 
52  E.  R.  1099);  though  the  debtor  be  an  infant  {Dwyer  v.  Edie,  2  Park, 
on  Insurance,  914).  [The  interest  which  the  assurer  must  have  must 
be  a  pecuniary  interest  {Half or d  v.  Kymer,  1830,  10  B.  &  C.  724 ;  Barnes 
V.  London,  Edinburgh,  etc.,  Co.,  [1892]  1  Q.  B.  864).]  It  was  formerly 
held  that  insura'nce  of  lives,  as  well  as  of  ships,  and  against  fire,  was  a 
contract  of  indemnity ;  and  that  where  the  assured  sustained  no  loss — 
as,  for  instance,  where,  being  a  creditor,  his  debt  was  paid  without  having 
recourse  to  his  policy — he  had  no  further  claim  against  the  insurers. 
While  this  doctrine  of  the  necessity  of  a  continuing  interest  on  the  part 
of  the  assured  was  upheld,  there  was  an  advantage  in  a  policy  effected 
in  the  debtor's  name,  and  assigned  to  the  creditor,  over  one  granted  to 
the  creditor  in  his  own  name,  as  the  assignee,  even  without  consideration, 
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of  a  person  insuring  his  own  life  was  held  to  stand  upon  the  rights  of 
the  assignor. 

This  advantage,  however,  was  rather  in  theory  than  in  fact ;  for  the 
insurance  offices  found  it  essential  to  their  business  not  to  act  on  the 
doctrine  in  Godsall  v.  Boldero,  supra,  but  to  pay  the  policy-holder  without 
inquiring  whether  there  was  a  continuing  interest  or  not.  Ultimately 
the  course  of  practice  was  followed  by  that  of  legal  decision  in  the 
case  of  Dcdhy  v.  The  India  and  London  Life  Assurance  Co.,  1854, 
15  C.  B.  365,  in  which  it  was  laid  down  that  life  assurance  is  not  a 
contract  of  indemnity,  but  simply  a  contract  to  pay  a  certain  sum  in 
the  event  of  death ;  and  the  case  of  Godsall  v.  Boldero  was  expressly  over- 
ruled; see  also  B^irnard  v.  Bodocanachi,  1882,  7  App.  Cas.  p.  340. 

Where  the  insurance  is  effected  in  the  name  of  the  creditor,  the 
question,  unless  precluded  by  the  form  of  the  security  (or,  as  in  the 
case  of  Salt  v.  Northampton,  [1892]  A.  C.  1,  even  where  there  is  an 
express  stipulation  in  the  deed),  may  arise  whether  the  policy  belongs 
to  the  creditor  or  is  redeemable  by  the  debtor. 

There  are  many  cases  in  which  it  has  been  held  that,  in  the  absence 
of  contract,  express  or  implied,  a  policy  effected  on  the  life  of  another 
will  belong  to  the  person  who  effects  it  (Humphrey  v.  Arabin,  1836, 
LI.  &  G.  temp.  Plunket,  318 ;  see  Brown  v.  Freeman,  1851,  4  De  G.  & 
Sm.  444;  64  E.  R.  906  ;  Ux  parte  Lancaster,  1851,  4  De  G.  &  Sm.  524; 
Gottlieb  V.  Cranch,  1853,  4  De  G.,  M.  &  G.  440  ;  43  E.  R.  579 ;  Freme  v. 
Brade,  1858,  2  De  G.  &  J.  582 ;  44  E.  R.  1115 ;  Bashford  v.  Cann,  1863, 
33  Beav.  109 ;  55  E.  R.  308 ;  Bruce  v.  Garden,  1869,  L.  R.  8  Eq.  430 ; 
1869,  L.  R.  5  Ch.  32 ;  Knox  v.  Turner,  1869,  L.  R.  9  Eq.  155 ;  1870, 
L.  R.  5  Ch.  515) ;  but  it  will  be  the  property  of  the  debtor  if  upon  an 
insurance  by  a  creditor  the  debtor  pays  the  premiums  (Holland  v.  Smith, 
6  Esp.  1 1 ;  but  see  B^^uce  v.  Garden,  ubi  supra),  or  is  charged  with  them 
in  account  (Morland  v.  Isaac,  1855,  20  Beav.  389 ;  52  E.  R.  653;  Drysdale 
V.  Piggott,  1856,  22  Beav.  238  ;  52  E.  R.  1099 ;  on  appeal,  1856,  8  De  G., 
M.  &  G.,  546;  44  E.  R.  500;  Salt  v.  Marquess  of  Northampton,  [1892] 
A.  C.  1,  see  ante  p.  323 ;  Knox  v.  Turner,  1870,  L.  R.  5  Ch.  515  ;  Preston 
V.  Neele,  1879,  12  Ch.  D.  760),  or  an  inference  otherwise  arises  that  the 
insurance  was  intended  as  a  security  (  Williams  v.  Atkins,  1845,  2  Jo.  &  Lat. 
603;  Hawkins  v.  Woodgate,  1844,  7  Beav.  565;  49  E.  R.  1185  (both 
cases  of  annuities);  Lea  v.  Hinton,  1854,  19  Beav.  324;  52  E.  R.  374; 
on  appeal,  1854,  5  De  G.,  M.  &  G.  823 ;  43  E.  R.  1090.  See  Ex  parte 
Andreias,  1816,  2  Rose,  410;  1  Madd.  573;  16  R.  R.  263);  and  the 
cases  in  which  it  has  been  held  that  the  policy  became  the  property  of 
the  creditor  must  be  read  with  the  explanation  of  Salt  v.  Marquess 
of  Northampton,  ubi  supra,  that  if  it  be  part  of  the  contract  for  the 
mortgage  that  the  premium  should  be  in  any  way  charged'  against 
the  debtor,  he  would  be  entitled  to  the  policy  on  redemption  not- 
withstanding any  express  stipulation  to  the  contrary  in  the  mortgage 
deed  (see  ante,  p.  323). 

[In  order  to  complete  the  title  of  the  mortgagee  of  a  policy,  notice  of 
the  assignment  thereby  effected  must  be  given  to  the  office.  Incum- 
brancers rank  in  priority  according  to  priority  of  such  notice;  and  in 
default  of  notice  the  mortgagor  might  defeat  the  assignment  by  sur- 
rendering (Fortescue  v.  Barnett,  1834,  3  My.  &  K.  36;  Wilmott  v.  Pike, 
1845.  5  Ha.  14;  67  E.  R.  808  ;  71  R.  R.  10).  A  policy  is  a  chose  in 
action  within  the  meaning  of  the  Bankruptcy  Act,  1883,  and  is  therefore 
excluded  from  the  order  and  disposition  clause  (B.  A.,  1883,  s.  44  (iii.) 
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Ex  parte  Ihhetson,  1878,  L.  E.  8  Ch.  D.  519;  Re  Wallis,  [1902]  1  K.  B.  719).] 
A  power  of  attorney  to  sue  for  and  receive  the  insurance  money  was 
until  lately  commonly  inserted  in  the  assignment  of  a  policy,  and  the 
validity  of  such  a  power  has  been  recognised,  though,  from  the  nature  of 
the  case,  it  cannot  come  into  operation  till  the  death  of  the  principal 
(Dav.,  vol.  ii.,  pt.  2,  p.  132  ;  Pearson  v.  AmicaUe  Office,  1859,  27  Beav.  229 ; 
54  E.  R.  89).  By  the  Policies  of  Assurance  Act,  1867  (30  &  31  Vict, 
c.  144),  the  assignee  of  a  policy  who  possesses  the  right  in  equity  to 
receive  and  to  give  an  effectual  discharge  to  the  ofhce  for  the  policy 
moneys,  and  gives  a  written  notice  of  the  assignment  to  the  office 
according  to  the  requirements  of  the  Act,  is  enabled  to  sue  at  law  in  his 
own  name  to  recover  the  policy  moneys ;  and  the  practice  of  inserting  a 
power  of  attorney  in  the  assignment  of  a  life  policy,  whether  on  a  sale 
or  mortgage,  is  therefore  superseded  by  the  Act,  and  would  now  it  is 
conceived,  independently  of  that  Act,  be  rendered  unnecessary  by  the 
operation  of  the  Supreme  Court  of  Judicature  Act,  1873,  s.  25,  subs.  6 ; 
Dav.,  vol.  ii.,  pt.  2,  p.  132.  This  section  only  applies  to  an  absolute 
assignment ;  but  if  there  is  an  express  assignment  in  the  mortgage  deed, 
the  proviso  for  redemption  does  not  prevent  its  being  within  the 
clause  (see  Tancred  v.  Delagoa  Bay,  1889,  23  Q.  B.  D.  239  ;  and  see 
infra,  p.  351). 

Sec.  3  of  the  Policies  of  Assurance  Act,  1867,  provides  that  an 
assignment  shall  not  confer  right  to  sue  on  a  policy  until  notice  to 
the  office,  and  that  date  of  notice  shall  regulate  priority  of  assignment. 
See  as  to  time  of  notice.  In  re  Rnssell,  1872,  L.  E.  15  Eq.  30;  and  see 
as  to  the  effect  of  this  section  not  giving  prior  title  to  a  second  mort- 
gagee who  took  with  notice  of  a  prior  charge,  Newman  v.  N.,  1885, 
28  Ch.  D.  674. 

As  already  noticed  (see  supra,  p.  331,  and  Dav.,  vol.  ii.,  pt.  2,  pp.  14, 
131)  in  the  case  of  policies  of  assurance,  reversionary  interests  in 
personal  estate,  and  other  choses  in  action,  the  proviso  for  redemption 
is  followed  by  a  declaration  of  trust — to  take  effect  if  the  property  falls 
into  possession  during  the  security — for  the  application  of  the  moneys 
received  by  the  mortgagee  in  payment  of  costs,  of  the  mortgage  debt 
and  interest,  and  of  the  surplus  to  the  mortgagor,  and  an  express  power 
to  mortgagee  to  give  receipts  for  the  whole  (see  for  precedent  in  the 
case  of  a  policy,  Dav.,  vol.  ii.,  pt.  2,  p.  494).  It  is  common  now  to 
rely  on  the  power  of  giving  receipts  implied  under  the  C.  A.,  1881, 
s.  22,  p.  333,  supra. 

It  has,  however,  recently  been  held  by  the  Court  of  Appeal  (see 
In  re  Bell,  Jeffery  v.  Sayles,  [1896]  1  Ch.  1),  that  under  a  mortgage 
made  in  1819,  notwithstanding  a  wide  power  of  giving  receipts,  trustees 
having  notice  of  subsequent  incumbrance  are  not  bound  to  pay  the 
whole  fund  over  to  the  mortgagee,  and,  that  particularly  if  there  is  any 
doubt,  they  are  justified  in  paying  the  whole  sum  into  Court  (see  the 
case  of  Hockey  v.  Western,  [1898]  1  Ch.  350).  Having  regard  to  these 
cases  it  may  be  desirable  to  put  still  wider  express  powers  into  the 
mortgage  deed.  It  has  been  held  {Smith  v.  >S'.,  [1891]  3  Ch.  550)  that 
payment  by  trustees  to  a  mortgagee  under  a  trust  of  this  description 
would  not  preclude  the  mortgagee  from  the  right  to  claim  six  months* 
interest  in  lieu  of  notice  as  entry  into  possession  (as  in  Bovill  v.  Bndle, 
[1896]  1  Ch.  648). 

The  common  form  of  mortgage  of  a  policy  (see  Precedents,  infra), 
contains  covenants  by  the  mortgagee  not  only  to  keep  up  the  policy 
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and  to  restore  and  to  effect  a  new  policy  if  it  becomes  void  or  voidable, 
and  to  pay  premiums  and  deliver  receipts  for  premiums  to  the  mortgagee, 
but  also  that  if  the  mortgagor  shall  make  default  the  mortgagee  may 
pay  the  premiums  and  add  the  amount,  with  interest  to  his  security, 
[for  in  the  absence  of]  such  a  covenant  the  payment  would  [not]  be  allowed 
to  the  mortgagee  [even  as  being]  in  the  nature  of  salvage  money  (see 
Leslie  v.  French,  1883,  23  Ch.  D.  652,  and  cases  there  cited;  see  also 
Falcke  v.  Scottish  Imp.  Inmrance  Co.,  1886,  34  Ch.  D.  234 ;  In  re  Earl 
of  Winchilsea's  Trusts,  1888,  39  Ch.  D.  168;  Strutt  v.  Tippett,  1890, 
62  L  T.  475.  But  see  as  to  this  when  the  mortgagor  had  become 
bankrupt.  Shearman  v.  British  Empire,  1872,  L.  R.  14  Eq.  4 ;  Saunders 
v.  Dunman,  1878,  7  Ch.  D.  825)' 

The  covenant  to  keep  up  the  insurance  should  be  in  terms  negative, 
i.e.  that  the  mortgagor  will  not  do  any  act  by  which  the  policy  may  be 
avoided  (see  Dav.,  vol.  ii.,  pt.  2,  p.  134;  oxidi  Bormay  n .  Borrodaile,  1847, 
5  C.  B.  380 ;  75  R.  R.  751 ;  S.  C.  10  Beav.  335 ;  50'E.  R.  611 ;  76  R.  R. 
140). 

Mortgages  of  Debts  and  other  Choses  in  Action.  —  Mr.  Waley  pro- 
ceeds, Dav.,  vol.  ii.,  pt.  2,  p.  136  : — 

"Besides  the  particular  kind  of  obligation  created  by  a  policy  of  assur- 
ance, other  debts,  secured  and  unsecured,  may  form  the  subject  of  mortgages. 
Unsecured  debts  can  rarely  afford  a  satisfactory  security ;  but  it  not  un- 
frequently  happens  that  a  mortgage  is  itself  transferred  by  way  of  security 
by  the  mortgagee,  thus  giving  rise  to  what  is  called  a  sub-mortgage." 

[A  mortgage  of  debts  is  effected  by  an  assignment  thereof  and  a 
formal  proviso  for  redemption.  Any  debt  or  chose  in  action  which  is 
assignable  may  be  the  subject  of  a  mortgage  or  a  charge.  Of  what  such 
a  debt  or  chose  in  action  may  consist,  and  the  principles  and  rules 
relating  to  such  a  security,  are  treated  of  in  the  articles  Assignment  of 
Choses  in  Action,  Vol.  I.  p.  555  et  seq.,  and  Choses  in  Action,  Vol.  III. 
p.  49  et  seq. 

In  taking  a  mortgage  of  a  debt  the  following  precautions  should 
be  observed : — 1st.  It  should  be  ascertained  whether  the  debt  is  due, 
because  the  mortgagee  takes  subject  to  all  accounts  between  the 
creditor  and  the  debtor  {Matthevjs  v.  Walwyn,  1798,  4  Ves.  118; 
31  E.  R.  62;  Chambers  v.  Goldwin,  1804,  9  Ves.  p.  264;  32  E.  R. 
600;  7  R.  R.  181;  Turner  v.  Smith,  [1901]  1  Ch.  213);  subject 
to  the  equities  affecting  the  chose  in  action  in  the  hands  of  the 
assignor  (see  the  notes  to  Ryall  v.  Bowles,  1  L.  C.  Equity,  1897  ed.,  p. 
799 ;  and  see  Mangles  v.  Dixon,  1852,  3  H.  L.  702 ;  In  re  Natal  Invest- 
ment Co.,  1868,  L.  R.  3  Ch.  355  ;  and  see  Boxburghe  v.  Cox,  1881,  17 
Ch.  D.  520;  In  re  Bomford,  1883,  24  Ch.  D.  85,  case  of  a  transfer- 
able debenture).  See  Equities  Affecting  an  Assigiiment,  Vol.  t.  p.  570, 
mpra.  2nd.  The  mortgage  should,  in  order  to  protect  the  mortgagee 
against  liability  for  wilful  default,  provide  that  it  shall  not  be  obligatory 
on  the  mortgagee  to  sue  for  the  debt  unless  and  until  he  thinks  proper 
( Williams  v.  Price,  1824,  1  S.  &  St.  581 ;  57  E.  R.  229 ;  24  R.  R.  238  ; 
see  Gumey  v.  Seppings,  1846,  2  Ph.  40 ;  41  E.  R.  856 ;  78  R.  R.  9). 
3rd.  The  mortgagee  should  immediately  upon  completion  of  the  mort- 
gage give  notice  thereof  to  the  debtor.     See  articles  above  mentioned. 

Notwithstanding  the  statement  as  to  the  insertion  of  a  power  of 
attorney  contained  in  Vol.  I.  p.  562,  supra,  and  m/'m  in  next  para.,  it  may 
be  still  advisable  in  some  cases  to  insert  such  a  power  in  a  mortgage  of 
<lebt8.] 
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In  Dav.,  vol.  ii.,  pt.  2,  p.  136,  it  is  stated : — 

"  As,  except  in  the  case  of  negotiable  securities,  such  as  bills  of  exchange, 
the  right  of  action  for  a  legal  debt  could  not  be  transferred  at  common  law, 
the  mortgage  of  a  legal  debt  was  effected  by  means  of  an  assignment,  with  a 
power  of  attorney  enabling  the  assignee  to  use  the  name  of  the  assignor, 
so  as  to  avail  himself,  for  his  own  benefit,  of  the  assignor's  right  of  action  ; 
differing  in  this  respect  from  the  assignment  of  a  merely  equitable  chose  in 
action,  such  as  an  interest  in  a  trust  fund,  in  which  a  power  of  attorney  was 
useless,  though  it  was  sometimes  inserted.  But  the  result  of  the  fusion  of 
jurisdiction  of  the  Courts  of  common  law  and  equity  effected  by  the  Supreme 
Court  of  Judicature  Act,  1873,  would  appear  to  be  that  an  assignee  for  value 
(whether  absolute  or  by  way  of  mortgage  only)  of  a  legal  debt  or  other  chose 
in  action  can  now  in  all  cases  sue  in  his  own  name ;  and  it  is  conceived, 
therefore,  that  the  insertion  of  a  power  of  attorney  in  an  assignment  of  such 
a  chose  in  action,  whether  a  purchaser  or  mortgagee,  will  in  future  be  wholly 
unnecessary." 

This  was  published  in  1881,  and  appears  to  be  sound.  [The  view 
therein  expressed  is  confirmed  by  the  decisions  that  a  mortgage  of  a 
debt  or  chose  in  action  made  in  the  ordinary  form  of  an  assignment  and 
proviso  for  redemption  {Tancred  v.  Delagoa  Bay  Ely.,  1889,  23  Q.  B.  D. 
239;  Huglies  v.  Pump  House  Hotel,  [1902]  2  K.  B.  190),  or  in  the  form 
of  an  assignment  by  way  of  trust  {Comfort  v.  Beits,  [1891]  1  Q.  B.  737), 
is  an  absolute  assignment  within  sec.  25,  subs.  (6)  of  the  Judicature 
Act,  1873. 

At  the  same  time,  where  the  assignment  is  not  absolute  but  amounts 
to  a  charge  only  within  sec.  25,  subs.  (6)  above  mentioned,  the  inser- 
tion of  a  power  of  attorney  may  be  advisable  {Mercantile  Bank  of 
London,  [1899]  2  Q.  B.  613).  Again],  it  may  be  desirable,  in  some  cases, 
for  the  assignee  either  of  a  legal  or  even  an  equitable  chose  in  action  to 
make  the  assignor  co-plaintiff*,  and  a  power  of  attorney  would  then  be 
advantageous  to  enable  this  to  be  done  {Turquand  v.  Fearon,  1879,  4 
Q.  B.  D.  280 ;  Tryon  v.  Nat.  Prov.  Insurance,  1886,  16  Q.  B.  D.  678). 

Sub-Mortgage. — "Where  there  is  a  sub-mortgage,  the  security  will 
comprise — first,  the  personal  covenant  of  the  sub-mortgagor ;  secondly, 
the  transfer  of  the  original  mortgage  debt  and  mortgaged  property,  subject 
to  redemption,  with  the  benefit  of  the  power  of  sale,  and  other  powers 
and  remedial  clauses  contained  in  the  original  mortgage;  thirdly,  a 
power  of  sale  enabling  the  sub-mortgagee  to  dispose  of  the  original 
mortgage  debt  and  security.  If  the  sub-mortgagee,  as  assign  of  the 
original  mortgagee,  sell  under  the  power  of  sale  in  the  mortgage,  he  will 
be  enabled  by  virtue  of  that  power  to  give  receipts  to  purchasers,  which 
will  be  effectual  discharges  so  far  as  regards  the  mortgagor  and  those 
claiming  under  him ;  but  a  further  and  special  receipt  clause  will  be 
proper  in  order  to  exonerate  the  purchaser  from  the  necessity  of  seeing 
that  the  sub-mortgagee  pays  the  balance  to  the  original  mortgagee" 
(Dav.,  vol  ii.,  pt.  2,  pp.  138,  139). 

Probably  the  statutory  powers  to  give  receipts  in  22  &  23  Vict.  c.  35, 
s.  23,  and  23  &  24  Vict.  c.  145,  s.  12,  were  sufficient  before  1882,  and 
since  that  date  the  power  of  giving  receipts  in  the  C.  A.,  1881,  would 
apply,  but  it  is  still  usual  to  insert  the  clause. 

"  As  a  person  who  takes  a  sub-mortgage  thereby  permits  the  mortgage 
debt  to  be  appropriated  to  the  discharge  from  liability  to  him  of  the 
mortgagee  and  his  estate,  the  latter  is  in  a  position  having  a  great  resem- 
blance to  that  of  a  surety,  and  the  sub-mortgagee  cannot  prevent  the 
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original  mortgagee  from  getting  in  the  debt  from  his  mortgagor  except 
upon  the  terms  of  releasing  such  mortgagee  and  his  estate  from  liability. 
Of  coui-se  if  the  debt  is  got  in  by  the  original  mortgagee,  he  is  bound 
to  apply  it  in  discharge  of  the  sub-mortgage  "  (Dav.,  vol.  ii.,  pt.  2,  pp.  141, 
142).  See  as  to  this,  Gitrney  v.  Seppings,  1846.  2  Ph.  Ch.  40 ;  41  E.  R.  856  ; 
Fisher  on  Moiigages,  1897  ed.,  p.  854;  Bobbins  on  Mortgages,  ipi^.  831  and 
869).  [After  giving  a  sub-mortgage  the  power  of  sale  contained  in  the 
original  mortgage  will  no  longer  be  exercisable  by  the  original  mortgagee 
(Cruse  V.  Nmvell,  1856,  25  L.  J.  Ch.  709).] 

In  the  case  of  a  sub-mortgage,  if  the  original  mortgage  debt  is 
secured  upon  land,  notice  to  the  mortgagor  could  in  no  case  be  required 
with  reference  to  the  operation  of  the  bankruptcy  law;  as  the  sub- 
mortgage being,  as  well  as  the  original  mortgage,  secured  by  an  estate 
in  land,  the  doctrine  of  reputed  ownership  could  not  apply  (Jones  v. 
Gibbons,  1804,  9  Ves.  407;  32  E.  R.  659;  7  E.  R.  247;  In  re  Richards, 
Eumberv.  Richards,  1890,  45  Ch.  D.  589  ;  Hopkins  v.  Hemsworth,  [1898] 
2  Ch.  347).  And,  on  the  same  ground,  it  would  seem  that  the  priority 
of  charge  of  the  sub-mortgagee  would  not  be  affected  by  want  of  notice ; 
but  notice  should  nevertheless  be  given,  as  payment  by  the  mortgagor, 
without  notice  of  the  sub-mortgage,  to  the  original  mortgagee,  would  be 
valid  against  the  sub-mortgagee;  on  the  other  hand,  if  the  property 
forming  the  original  security  is  such  that  notice  would  have  to  be  given 
of  its  assignment — as,  for  example,  if  a  policy  of  assurance  is  sub- 
mortgaged — notice  should  be  given  both  to  the  office  and  to  the  grantee 
of  the  policy  (Dav.,  vol.  ii.,  pt.  2,  p.  138). 

Notice  of  Intention  to  Sell. — In  mortgages  of  real  estate  the  statutory 
power  (see  C.  A.,  1881,  s.  67,  subs.  3)  makes  a  notice,  [left  at  the  last- 
known  place  of  abode  or  business  of  the  mortgagor,  or]  affixed  to  or  left  on 
the  property  comprised  in  the  mortgage,  sufficient  notice  of  intention  to 
sell,  p.  333,  supra.  [The  mortgagee  must  comply  with  the  mortgage  (or 
the  statute  when  the  power  of  sale  is  statutable)  in  the  matter  of 
notice  (p.  333,  supra),  otherwise  he  may  be  restrained  from  selling  (Gill 
v.  Newton,  1866,  12  Jur.  K  S.  220).  The  statutable  power  cannot  be 
exercised  till  the  money  is  due.  In  the  case  of  a  mortgage  to  secure  an 
overdraft  where  the  power  arose  when  the  account  was  closed,  a  letter 
from  the  mortgagor  was  held  upon  its  terms  to  close  the  account  (Berry 
V.  Halifax  Commercial  Bank,  [1901]  1  Ch.  188).  In  a  mortgage  of  shares 
(which  is  not  affected  by  the  Conveyancing  Act)  the  power  may  be  exer- 
cised without  notice  at  any  time  after  the  money  has  become  due  (Deverges 
v.  Sandeman,  [1902]  1  Ch.  599).  But  when  notice  under  the  hand  of  the 
mortgagee  is  requisite,  it  is  a  question  whether  it  is  sufficient  if  signed 
by  his  solicitor  (1  Sugd.  Pow.,  7th  ed.,  253).  The  notice  may  be  served 
in  manner  referred  to  above.  Notice  to  one  of  several  joint, mortgagees 
is  notice  to  all.  The  three  months'  notice  means  calendar  months 
(52  &  53  Vict.  c.  63,  s.  3).  In  calculating  the  calendar  month  it  is 
sufficient  to  reckon  from  one  day  in  one  month  to  the  corresponding  day 
in  the  other,  exclusive  of  the  day  of  giving  the  notice  (Freeman  v.  Read, 
1863,  11  W.  R.  802).  The  mortgagor  may  waive  the  notice  (Re  Thompson 
and  Holt,  1890,  44  Ch.  D.  492),  after  which  a  fresh  notice  is  necessary 
(Tourney  v.  White,  1850,  3  H.  L.  C.  49  ;  10  E.  R.  19).]  These  points  as 
to  notice  do  not,  except  in  case  of  special  provisions,  apply  in  the  case  of 
mortgages  of  choses  in  action,  or  personal  estate  not  being  leaseholds. 
It  has  been  the  practice  of  certain  conveyancers  to  insert  in  the  mortgage 
deed  a  provision  that  service  of  notice  may  be  made  at  some  specified 
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address  in  England,  with  power  for  the  mortgagor  by  notice  to  change 
the  address.  As  regards  notice  of  legal  proceedings,  such  a  provision 
was  held  by  the  Court  of  Appeal  to  be  valid  in  an  agreement  for  sale 
where  the  defendant  was  a  domiciled  Scotchman  (see  Montgomery,  Jones 
(Sc  Co.  V.  Liebenthal,  etc.,  C.  A.,  Feb.  1, 1898 ;  46  W.  R  292 ;  [1898]  1  Q.  B. 
487). 

Mortgages  of  Fixtures. — The  present  law  as  to  these  is  discussed  in 
W.  &  T.  L.  C.  Equity,  vol.  ii.  pp.  70-76. 

If  the  title  is  not  affected  by  the  Bills  of  Sale  Acts,  the  mortgagee  of 
land  can  claim  fixtures  [fixed  to  the  soil  at  the  date  of  the  mortgage] 
though  they  do  not  belong  to  his  mortgagor  (see  Hobson  v.  Gorringe, 
[1897]  1  Ch.  182,  and  the  cases  reviewed  in  the  judgment  of  the  Court 
of  Appeal),  [even  where  they  are  affixed  after  the  date  of  the  mortgage 
{Reynolds  v.  Ashhy,  [1903]  1  K.  B.  87)].  [But  where  the  fixtures  are 
lield  under  a  hire-purchase  agreement,  the  instalments  due  under  which 
have  not  been  paid,  and  the  mortgagee  (taking  without  notice)  is  a 
mere  equitable  mortgagee,  the  agreement  takes  priority  (Be  Samuel 
Allen,  [1907]  1  Ch.  575).] 

As  regards  the  mortgagee's  position  under  the  Bills  of  Sale  Acts ; 
when  the  Act  of  1878  was  passed,  a  mortgage  of  fixtures,  whether  by 
deed  (Ux  parte  Barclay,  In  re  Joyce,  1874,  L.  K.  9  Ch.  577 ;  Boyd  v. 
Shorrock,  1867,  L.  R.  5  Eq.  72 ;  Climie  v.  Wood,  1869,  L.  R.  4  Ex.  328,  in 
Exch.  Chamb. ;  Holland  v.  Hodgson,  Exch.  Chamb.,  1872,  L.  R.  7  C.  P. 
329 ;  Mather  v.  Fraser,  1856,  2  Kay  &  J.  536 ;  69  E.  R.  895)  or  deposit 
with  {Fx  parte  Asthury,  1869,  L.  R.  4  Ch.  630;  Ex  parte  Barclay,  In  re 
Gawan,  1855,  5  De  G.,'M.  &  G.  403 ;  43  E.  R.  926)  or  without  {Longhottom 
V.  Berry,  1869,  L.  R.  5  Q.  B.  123)  a  memorandum,  passed  the  fixtures  to 
the  mortgagee  as  part  of  the  land,  provided  there  was  simply  a  mortgage 
of  the  land,  and  no  separate  assignment,  power  of  sale,  or  power  of 
removal  of  the  fixtures ;  but  contra,  if  with  the  assurance  there  were  an 
assignment  by  a  separate  witnessing  part  {Beghie  v.  Fenwick,  1871,  L.  R. 
8  Ch.  1075  (?i.)),  or  by  the  same  witnessing  part  with  a  separate  hahendum 
to  the  mortgagee  absolutely  {In  re  Eslich,  Ex  parte  Alexander,  1876, 
4  Ch.  D.  503),  or  by  the  same  witnessing  part  separately,  with  an  omission 
of  the  habendum  as  to  the  fixtures,  while  the  habendum  as  to  the  land 
was  for  the  term  {Ex  pao-'te  Brown,  In  re  Reed,  1878,  9  Ch.  D.  390),  or  a 
power  of  severing  or  selling  fixtures  separately  {In  re  Daglish,  Ex  parte 
Wilde,  1873,  L.  R.  8  Ch.  1070),  the  mortgage,  if  unregistered,  was  void 
as  against  holders  of  registered  bills  of  sale,  or  execution  creditors,  or 
a  trustee  in  bankruptcy  or  liquidation.  But  it  seems  that  while  the 
Bills  of  Sale  Act,  1854,  was  in  force  any  mortgage  including  fixtures, 
though  only  a  mortgage  by  deposit  with  memorandum,  was  valid  as  to 
fixtures  as  between  the  mortgagee  on  the  one  hand,  and,  on  the  other, 
the  mortgagor,  or  any  person  other  than  the  holder  of  a  registered  bill 
of  sale,  execution  creditor,  or  creditor  in  bankruptcy  {Meu^  v.  Jacobs,  1875, 
L.  R.  7  H.  L.  481 ;  and  see  Richards  v.  James,  1867,  L.  R.  2  Q.  B.  285). 

The  Bills  of  Sale  Act,  1878,  by  sec.  4,  included  in  "  personal  chattels  " 
all  fixtures  and  growing  crops  where  "separately"  assigned,  but, 
excepting  "trade  machinery,"  excluded  from  "personal  chattels"  all 
other  fixtures  when  assigned  with  any  freehold  or  leasehold  land  to 
which  they  were  attached.  By  sec.  5  trade  machinery  is  defined  to  be 
machinery  in  or  attached  to  any  factory  or  workshop,  exclusive  of  (1) 
the  fixed  motive  power,  (2)  fixed  power  machinery,  and  (3)  pipes  therein 
mentioned.  Sec.  7  enacted  that  no  fixtures  or  growing  crops  should  be 
VOL.  IX.  23 
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deemed  to  be  separately  assigned  by  reason  only  of  being  assigned  by 
separate  words,  or  that  power  was  given  to  sever  them,  provided  that 
by  the  same  instrument  any  freehold  or  leasehold  interest  was  assigned 
with  the  land  to  which  they  were  attached ;  and  that  the  construction 
should  be  retrospective  and  apply  to  mortgages  before  the  Act.  See  as 
to  this  provision.  In  re  Moore  &  BoUnsons  Banking  Co.,  1880,  14  Ch.  D. 
379. 

Sec.  7  removed  the  old  distinctions  as  regards  fixtures  other  than 
trade  machinery.  It  seems  to  be  a  question  whether  they  do  not  remain 
with  respect  to  trade  machinery. 

Sec.  5  of  the  Act  of  1878  enacted — 

"From  and  after  the  commencement  of  this  Act  trade  machinery  shall  for 
the  purposes  of  this  Act  be  deemed  to  be  personal  chattels,  and  any  mode  of 
disposition  of  trade  machinery  by  the  owner  thereof  which  would  be  a  bill  of 
sale  as  to  any  other  personal  chattels  shall  be  deemed  to  be  a  bill  of  sale 
within  the  meaning  of  this  Act," 

A  conveyance  of  the  land,  without  separate  words  of  conveyance  of 
the  machinery,  passes  the  fixed  trade  machinery  free  from  the  Bills  of 
Sale  Acts  {Be  Yates,  1888,  38  Ch.  D.  112).  See  also  Ex  parte  Lusty, 
1889,  60  L.  T.  160,  and  In  re  Brooke,  [1894]  2  Ch.  600.  In  any  mort- 
gage of  property  to  which  is  affixed  trade  machinery,  special  care  must 
be  taken  not  to  insert  anything  which  can  be  construed  as  a  separate 
assignment  of  the  machinery.  There  Stirling,  J.,  held  that  the  words, 
"  together  with  all  and  singular  the  fixed  moveable  plant,  machinery, 
and  fixtures,"  taken  with  the  words  of  the  covenant  for  insurance 
brought  the  case  within  the  Bills  of  Sale  Act  {Small  v.  The  National 
Brovincial  Bank,  [1894]  1  Ch.  686.  But  see  Be  Brooke,  [1894]  2  Ch. 
600).    See  Bills  of  Sale,  Vol.  II.  p.  242. 

Moi'tgages  to  secure  Further  Advances. — The  established  rule  in  these 
cases  is  that  if  a  first  mortgagee,  whose  mortgage  is  expressed  to  secure 
any  further  advances  that  may  be  made,  makes  a  further  advance  after 
notice  of  a  second  mortgage,  although  the  first  mortgage  may  pass  the 
legal  estate,  and  the  second  mortgage  is  expressed  to  be  subject  to  the 
first,  the  further  advance  is  subject  to  the  second  mortgage  {Shaw  v. 
Neale,  1858,  6  H.  L.  581;  Hopkinson  v.  Bolt,  1861,  9  H.  L.  C.  514; 
11  E.  R.  829;  London,  etc..  Banking  Co.  v.  Bodcliffe,  1881,  6  App.  Cas. 
772;  Bradford  Banking  Co.  v.  Briggs,  1886,  12  App.  Cas.  29;  Union 
Bank  of  Scotland  v.  National  Bank  of  Scotland,  1886,  12  App.  Cas.  53). 
This  is  known  as  the  rule  in  Hopkinson  v.  Bolt.  It  was  said  by  Romilly, 
M.R.,  in  Menzies  v.  Lightfoot,  1871,  L.  R.  11  Eq.  468 :  "The  principle 
upon  which  these  cases  proceed  is  this,  that  the  second  charge  was  so 
framed  as  if  it  had  said  'subject  to  the  security  as  it  stands  at  the 
moment,'  that  is,  to  the  amount  of  money  now  due  on  the  security.  If 
the  parties  wish  to  escape  from  this  they  must  say,  'subject  and 
without  prejudice  to  the  principal  moneys  now  due  from  me,  and  to 
such  sums  as  I  may  hereafter  owe,  not  exceeding  the  sum  of  £  ." 
[Tlie  notice  is  effective  if  given  to  any  one  of  several  joint  mortgagees 
{Freeman  v.  Laiwj,  1899.  2  Ch.  355;  Be  Phillips  Trusts,  [1903] 
1  Ch.  183).] 

If  the  first  mortgagee  has  the  legal  estate,  and  the  further  advance 
is  made  by  him  without  notice  of  an  intervening  advance  by  the  second 
mortgagee,   the   first  mortgagee   will   have   priority  over   the   second 
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mortgagee,  not  only  in  respect  of  his  first,  but  also  in  respect  of  his 
second  advance  {Brace  v.  Marlborough,  1728,  2  P.  Wms.  494 ;  24  E.  R.  831 ; 
Shepherd  v.  Titleij,  1742,  2  Atk.  350;  26  E.  R.  612);  nor  will  the  first 
mortgagee  lose  his  priority  over  the  second  mortgagee  if  subsequently 
thereto  he  renews  a  bill  of  exchange  given  for  the  sum  advanced  on  the 
first  mortgage  (Calisher  v.  Forbes,  1872,  7  Ch.  109). 

On  the  other  hand,  if  there  had  been  an  equitable  first  mortgage  of 
land  to  secure  further  advances,  it  would  appear  that  a  further  advance 
made  without  notice,  but  after  an  intermediate  charge,  would  be  post- 
poned to  it  {ibid. ;  Be  Dallas,  [1904]  2  Ch.  385). 

The  doctrine  of  Bolt  v.  Hopldnson,  supra,  1861,  9  H.  L.  C.  514; 
11  E.  R.  829,  [applies  notwithstanding  that]  the  mortgagee  has  expressly 
agreed  to  make  further  advances.  [If  the  mortgagor  chooses  to  borrow 
money  from  someone  else  and  to  give  him  a  second  mortgage,  the  mort- 
gagor thereby  releases  the  mortgagee  from  his  obligation  to  make 
further  advances  {West  v.  Williams,  [1899]  1  Ch.  132).  Sec.  49  Bank- 
ruptcy Act,  1883,  protects  a  mortgagee  who  has  no  notice  of  an  available 
act  of  bankruptcy,  and  who  before  the  receiving  order  makes  a  further 
advance  (see  Be  DunUey,  [1905]  2  K.  B.  683)]. 

Sureties. — If  a  surety  joins  in  the  mortgage  deed,  care  must  be  taken 
to  insert  the  common  form  providing  that,  as  between  the  mortgagee 
and  the  surety,  the  surety  is  to  be  treated  as  a  principal  debtor,  other- 
wise the  surety  might  be  released  by  time  being  given  to  the  debtor, 
■or  alteration  of  the  security  (see  the  position  of  the  surety  discussed  in 
the  notes  to  Bees  v.  Berrington,  1795,  2  L.  C.  Equity,  1897  ed.,  pp.  573- 
605 ;  3  R.  R.  3 ;  and  see  Dav.,  vol.  ii.,  pt.  2,  pp.  502-509?i. ;  and  for  the 
■common  clause  inserted  in  mortgage  deeds  as  to  sureties,  see  Precedent 
XX.,  infra). 

If  there  be  no  such  provision  in  the  deed  in  any  agreement  with  the 
principal  debtor,  the  mortgagee  must  be  careful  to  make  an  express 
reservation  of  the  right  to  go  against  the  surety ;  such  reservation  will 
amount  to  a  contract  by  the  principal  debtor,  that  if  the  creditor  proceed 
against  the  surety,  the  latter  shall  not  be  deprived  of  his  remedy  against 
the  principal  debtor ;  and  hence  when  time  is  given  under  the  reserva- 
tion, the  surety  is  not  discharged  {Boultbee  v.  Stubbs,  1810,  18  Ves.  20 ; 
:34  E.  R.  225;  11  R.  R.  141;  Owe7i  v.  Ifoman,  1853,  4  H.  L.  C.  997, 
1037 ;  10  E.  R.  752 ;  Kearsley  v.  Cole,  1846,  16  Mee.  &  W.  136 ;  73  R.  R. 
436;   Webb  v.  Hewitt,  1857,  3  Kay  &  J.  438-442;  69  E.  R.  1181). 

Mortgages  by  Dei^osit. — Eqiiitable  Charges  or  Liens. — See  tit.  Equitable 
■Charge.  In  the  old  cases  it  was  treated  as  doubtful  whether  a  mortgage 
by  deposit,  without  any  memorandum,  gave  a  right  to  have  a  legal  mort- 
gage {Boberts  v.  Croft,  1857,  2  De  G.  &  J.  1 ;  Mattheivs  v.  Goodday,  1862, 
31  L.  J.  Ch.  282). 

The  modern  cases  lay  down  that  a  mere  deposit  of  deeds,  without 
any  memorandum  of  agreement,  implies  an  agreement  to  execute  a  legal 
mortgage  {per  Jessel,  M.R.,  in  Carter  v.  Wake,  1877,  4  Ch.  D.  606 ;  Mellor 
V.  Porter,  1883,  25  Ch.  D.  159;  Wade  v.  Wilson,  1882,  22  Ch.  D.  235; 
Oldham  v.  Stringer,  1885,  33  W.  R.  251 ;  and  joer  Stirling,  J.,  In  re  Owen, 
[1894]  3  Ch.  227;  Seton,  1893  ed.,  p.  117;  6th  ed.,  1907;  Fisher  on 
Mortgages,  3rd  ed.,  510;  4th  ed.,  480;  5th  ed.,  447;  James  v.  JameSy 
1873,  16  Eq.  153;  Backhouse  v.  Charlton,  1878,  8  Ch.  D.  448,  estab- 
lishing that  a  mortgagee  by  deposit  is  entitled  to  foreclosure ;  see  ante. 
Vol.  VI.,  tit.  Foreclosure,  p.  153 ;  Ashburner,  p.  337). 

James  v.  James,  1873,  L.  R.  16  Eq.  153,  is  generally  referred  to  as 
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settling  the  rule  that  a  deposit  of  deeds  without  a  memorandum  gave  a 
right  to  foreclosure  and  not  sale,  but  it  seems  to  be  contrary  to  other 
established  authorities. 

Thus  Lord  Hatherley,  in  Tennant  v.  Trenchard,  1869,  L.  E.  4  Ch.  542, 
says :  "  It  seems,  on  the  whole,  to  be  settled  that  if  there  is  a  charge 
ginipliciter,  and  not  a  mortgage,  or  an  agreement  for  mortgage,  then  the 
right  of  the  parties  having  such  a  charge  is  a  sale,  and  not  fore- 
closure." 

This  passage  is  quoted  with  approval  by  Stirling,  J.,  in  In  re  Owen, 
[1894]  3  Ch.  227  (see  also  j^cr  Lindley,  L.J.,  in  Marshall  v.  South  Stafford- 
shire, etc.,  [1895]  2  Ch.  50,  referring  to  Neate  v.  Diike  of  Marlhoro^ujh,  1838, 
3  Myl.  &  Cr.  407,  417),  excepting  only  what  is  acquired  under  statutory 
powers,  the  object  of  which  would  be  defeated  by  a  sale  (see  Ashburner,. 
p.  341,  and  cases  there  cited). 

Notice. — See  tit.  Equitable  Assignment  ;  Notice  (Equitable  Doc- 
trine of)  ;  Priorities.  In  every  case  of  a  mortgage  or  transfer  of  an 
equitable  mortgage,  whether  of  land  or  other  property,  whether  subject 
to  a  prior  legal  mortgage  or  being  a  mortgage  of  an  equitable  estate 
or  interest,  notice  [written  or  unwritten,  but  better  written]  should 
be  given  to  the  prior  mortgagee  or  other  holder  of  the  legal  estate  or 
interest,  otherwise  the  equitable  mortgage  might  be  defeated  or  post- 
poned by  a  conveyance  of  the  legal  estate  or  interest  without  notice,  or 
by  further  advances  by  a  first  legal  mortgagee  without  notice. 

Subject  to  this,  the  doctrine  that  priority  of  notice  gives  priority 
between  successive  incumbrances  does  not  apply  to  mortgages  of  land, 
legal  or  equitable,  or  transfers  of  such  mortgages  {Jones  v.  Gibbons,  1804,. 
9  Ves.  Jun.  407 ;  32  E.  R.  659 ;  7  R.  R.  247 ;  jEx  parte  WKay,  1  M.  D. 
&  D.  G.  550;  and  Ex  parte  Barnett,  1  De  G.  194;  In  re  Richards, 
Humber  v.  Richards,  1890,  45  Ch.  D.  589 ;  Union  Bank  of  London  v.. 
Kent,  1888,  39  Ch.  D.  242). 

The  doctrine  of  notice  giving  priority  does,  however,  apply  to  an 
interest  in  the  proceeds  of  real  estate  directed  to  be  converted  {In  re 
Wyatt,  [1892]  1  Ch.  188  ;  Foster  v.  Cockerell,  1835,  3  CI.  &  Fin.  456,  476  ; 
6  E.  R.  1508;  39  R.  R.  24;  Lee  v.  Hoivlett,  1856,  2  Kay  &  J.  531;  69 
E.  R.  893),  [notwithstanding  that  the  land  has  not  yet  been  sold  {Banks 
V.  Pearson,  [1901]  1  Ch.  865)]. 

The  doctrine  also  applies — 

To  a  portion  to  be  raised  out  of  real  estate  by  sale,  mortgage,  or 
otherwise  {In  re  Hughes,  1864,  2  Hem.  &  M.  89 ;  71  E.  R.  394). 

To  a  share  in  trust  moneys  vested  in  trustees  and  secured  on  a 
mortgage  of  land  (see  Daniel  v.  Freeman,  11  Ir.  R.  Eq.  233,  where  the 
Court  held  that  the  assignee's  interest  was  money,  and  not  an  interest 
in  land).  , 

To  a  legacy  charged  on  real  estate  {Arden  v.  Arden,  1885,  29  Ch.  D. 
702). 

To  all  assignments  of  interests  in  moneys  or  investments  vested  in 
trustees,  and  choses  in  action  (see  1  L.  C.  Equity,  1897  ed.,  notes  to 
Ryall  v.  Bowles ;  and  what  is  generally  referred  to  as  the  rule  in  Dearie 
V.  Hall,  1823,  3  Russ.  1 ;  38  E.  R.  475 ;  27  R.  R.  1). 

The  cases  establishing  the  rules  as  to  notice  are  discussed  generally 
in  the  notes  to  Ryall  v.  Bowles,  1747-50,  1  L.  C.  Equity,  1897  ed.,  vol.  i. 
p.  96,  and  2  L.  C.  Equity,  pp.  38  et  seq.,  where  the  rules  and  the  leading 
authorities  for  tliem  are  given  shortly  as  follows : — 

Notice  is  not  necessary  to  perfect  the  assignments  between  assignor 
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and  assignee  {Dearie  v.  Hall,  1823,  3  Euss.  1 ;  38  E.  K.  475 ;  27  K.  E.  1 ; 
and  see  ante,  Vol.  I.  p.  569). 

It  is  necessary  to  preserve  priority  against  a  subsequent  assignee 
{Dearie  v.  Hall,  supra ;  Loio  v.  Bouverie,  [1891]  3  Ch.  102;  Foster  v. 
Cockerell,  supra  ;   Ward  v.  Duncomhe,  [1893]  A.  C.  369). 

Where  the  fund  is  in  the  hands  of  the  trustees  for  the  assignor, 
notice  must  be  given  to  the  trustees,  or  one  of  them. 

Where  it  is  in  Court  in  an  action  for  execution  of  trusts  in  which 
the  assignor  is  interested,  a  stop  order,  instead  of  notice  to  tlie  trustees, 
is  required  to  give  priority  {Gh-'eening  v.  Beckford,  1832,  5  Sim.  195 ;  58 
E.  E.  310;  Pinnock  v.  Bailey,  1883,  23  Ch.  D.  497;  Mutual  Life  Assur- 
ance Society  v.  Langley,  1886,  32  Ch.  D.  460 ;  Ward  v.  Duncornhe,  supra). 
[A  stop  order  is  only  effective  to  give  priority  where,  if  the  fund  had 
not  been  paid  into  Court,  notice  to  the  persons  having  legal  control  of  it 
would  have  given  priority  {Stephens  v.  Green,  [1895]  2  Ch.  148).  Once 
the  stop  order  obtained,  the  person  obtaining  it  will  be  entitled  to  pay- 
ment out  of  the  Consolidated  Fund,  notwithstanding  that  it  has  been 
paid  out  to  the  wrong  person  {Bath  v.  Bath,  [1901]  1  Ch.  460).] 

But  if  notice  has  been  given  to  the  trustees  before  the  fund  was  paid 
into  Court,  the  assignee  does  not  lose  priority  by  not  obtaining  a  stop 
order  {Livesay  v.  Harding,  1856,  23  Beav.  141 ;  53  E.  E.  55 ;  Brearcliffe 
V.  Dorrington,  1850,  4  De  G.  &  Sm.  122;  64  E.  E.  762).  [A  stop  order 
obtained  by  a  person  having,  when  he  obtained  it,  notice  of  a  prior  in- 
cumbrance, does  not  give  him  priority  {Re  Holmes,  1885,  29  Ch.  D.  786). 
Though  he  has  priority  if  he  had  no  notice  at  the  time  of  his  advance, 
notwithstanding  that  he  had  such  notice  when  he  obtained  the  stop 
order  {Mutual  Life  Assurance  Society  v.  Langley,  1886,  32  Ch.  D. 
460).] 

Where  there  is  a  primary  and  derivative  settlement,  notice  must  be 
wiven  to  the  trustees  who  are  trustees  for  the  assignor  {Stephens  v.  Green, 
[1895]  2  Ch.  149,  approving  of  Holt  v.  Deivell,  1845,  4  Ha.  446 ;  67  E.  E. 
723 ;  67  E.  E.  131,  and  overruling  Ln  re  Booth's  Settlement,  1853,  1  W.  R 
444;  21  L.  T.  239  (0.  S.),  and  the  dicta  in  Bridge  v.  Beadon,  1867,  3  Eq. 
664),  though  the  funds  may  be  vested  in  others.  A  similar  rule  applies 
if  the  funds  are  in  Court  in  an  action  in  which  the  Court  is  not  in  the 
position  of  trustee  for  the  assignor ;  and  a  stop  order  will  not  then  be 
sufficient,  but  notice  must  be  given  to  the  trustees  who  are  trustees  for 
the  assignor  {Stephens  v.  Green,  supra).  The  prudent  and  proper  course, 
however,  is  to  give  notice  to  the  trustees  of  both  settlements. 

Notice  to  one  trustee  is  sufficient  so  long  as  he  remains  trustee ;  and 
notice  given  to  all  the  trustees  of  a  subsequent  assignment  while  such 
one  trustee  remains  trustee  does  not  affect  the  position  when  such 
trustee  dies  or  ceases  to  be  trustee,  if  the  second  assignment  was  taken 
while  he  was  trustee ;  but  the  notice  remains  good  to  preserve  priority 
against  all  subsequent  assignments  made  while  that  trustee  remained 
trustee  {Smith  v.  Smith,  1833,  2  Cr.  &  M.  231 ;  39  E.  E.  762;  Willes  v. 
Grcenhill,  1861,  4  L)e  G.,  F.  &  G.  147 ;  45  E.  E.  1139  ;  Ward  v.  Duncomhe, 
supra). 

[Notice  should  be  given  to  all  the  trustees,  for  where  the  one  trustee 
who  has  received  notice  dies,  his  death  will  deprive  the  incumbrancer  of 
his  priority  obtained  by  giving  the  notice  as  against  a  subsequent  incum- 
brancer who  makes  proper  inquiries  and  gives  notice  to  all  the  trustees 
{Be  Fldllipss  Trusts,  [1903]  1  Ch.  183),  and  where  notice  of  an  incum- 
brance has  been  given  to  all  the  trustees  who  all  died  before  a  subsequent 
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incumbrance  of  which  notice  is  given  to  the  new  trustees  the  priority  of 
the  first  is  not  lost  {Re  Wasdale,  [1899]  1  Ch.  163).] 

New  trustees  are  not  affected  by  implied  notice  of  an  incumbrance  of 
which  notice  was  given  to  a  retiring  trustee  (Low  v.  Bouverie,  [1891] 
3  Ch.  102;  see  p.  104). 

It  was  decided  by  the  Court  of  Appeal  {ihicl)  that  a  trustee  is  not 
bound  to  answer  inquiries  of  a  cestui  que  trust,  or  his  assignee  as  to 
notices  of  incumbrances  by  such  cestui  que  trust,  [but  if  he  answer,  it 
must  be  an  honest  answer  {Brown  v.  Savage,  1859,  4  Drew.  369)].  A 
trustee  is  bound  to  produce  to  a  cestui  que  trust  all  documents  relating 
to  the  trust  {In  re  Cmvin,  Cowin  v.  Gravett,  1886,  33  Ch.  D.  179 ;  and 
see  In  re  Tillott,  [1892]  1  Ch.  87,  and  In  re  Dartnall,  Sawyer  v.  Goddard, 
[1895]  1  Ch.  474) ;  and  if  he  refused  to  answer  inquiries,  he  might  be 
required  to  produce  all  notices  in  writing  in  his  possession.  Notice  to 
solicitors  usually  acting  for  the  trustees  is  not  notice  to  the  trustees, 
unless  the  solicitor  has  authority  to  receive  such  notice  {Saffron  Walden, 
etc.  V.  Eayner,  1880,  14  Ch.  D.  406). 

Notice  to  a  trustee,  to  be  operative,  must  be  given  after  and  not 
before  he  becomes  trustee  for  the  assignor. 

Thus  it  has  been  held  that  the  notice  to  an  army  agent  of  the  assign- 
ment of  the  sale  proceeds  of  an  officer's  commission  must  be  given  after 
the  fund  became  the  officer's  property,  i.e.  after  the  date  when  the  retire- 
ment was  gazetted  {Somerset  v.  Cox,  1865,  33  Beav.  634;  55  E.  R.  514; 
Bidler  V.  Plunkett,  1860,  IJ.  &  H.  441 ;  70  E.  R.  819  ;  Calisher  v.  Forles, 
1871,  7  Ch.  109  ;  Addison  v.  Cox,  1872,  8  Ch.  76;  Johnstone  y.  C'oa?,  1880, 
16  Ch.  D.  571;  1881,  19  Ch.  D.  17;  RoxburgJie  v.  Cox,  1880,  17  Ch.  D. 
520,  p.  527). 

Such  assignments,  or  any  assignments  of  nox-existing  property,  or 
property  in  which  the  assignor  has  no  estate  or  interest  at  the  date  of 
the  assignment,  are  in  fact  void  as  assignments,  and  only  operate  as 
covenants  to  assign,  taking  effect  in  equity  when  the  property  is  acquired, 
or  some  interest  in  it  is  acquired.  See  as  to  this  rule,  Holroyd  v.  Mar- 
shall, 1861,  10  H.  L.  C.  191;  11  E.  R.  999;  Tailhy  v.  Official  Receiver, 
1888,  13  App.  Cas.  523;  or  as  to  the  assignment  being  defeated  in  case 
bankruptcy  intervenes  before  the  property  or  some  interest  in  it  is 
acquired,  Collyer  v.  Isaacs,  1881,  19  Ch.  D.  342;  Ex  parte  Hall,  1879, 
10  Ch.  D.  p.  615;   Western  Waggon,  etc.,  Co.  v.  West,  [1892]  1  Ch.  271. 

The  question  whether  a  purchaser  or  mortgagee  is  affected  with 
notice  by  reason  of  some  common  practice  or  business  has  been  raised 
in  the  case  of  mortgages  of  a  company.  In  Wheatley  v.  Silkstone  Coal 
Co.,  1885,  29  Ch.  D.  715,  it  was  decided  that  a  company  who  had  issued 
debentures  on  floating  security  can  mortgage  the  real  estate ;  and  in 
English  Investment  Co.  v.  Brunton,  [1892]  2  Q.  B.  700,  it  was  held  that 
a  mortgagee  who  knew  there  were  debentures,  but  did  not  know  they 
[contained  a  condition  preventing  the  company  from  creating  a  prior 
charge  to  them]  was  not  affected  with  notice  [of  the  condition  (see  Re 
Valletort  Sanitary,  etc.,  Co.,  [1903]  2  Ch.  654)].  The  practice  now  is  to 
put  into  the  debentures  a  clause  restricting  the  company  from  mort- 
gaging or  selling  the  real  estate.  In  Re  Castell  &  Brown,  Ltd.,  [1898] 
1  Ch.  315,  Romer,  J.,  decided  that  a  bank  who  took  a  mortgage  by 
deposit  of  deeds  by  a  company,  without  notice  that  the  company  had 
issued  deljentures  with  a  clause  restricting  the  company  from  mort- 
gaging, was  not  attected  with  notice  of  the  debentures,  and  obtained 
pnority  by  possession  of  the  deeds. 
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Transfers  of  Mortgages. — A  transfer  of  an  existing  mortgage  often 
forms  part  of  the  transaction  where  a  new  mortgage  is  made.  The 
most  important  point  to  consider  is  the  appHcation  of  the  doctrine 
of  notice. 

Kotice  is  in  no  case  necessary  to  perfect  the  transaction  as  between 
assignor  and  assignee  {Dearie  v.  Hall,  1823,  3  Kuss.  1 ;  38  E.  R.  475  ; 
27  K.  Pt.  1),  or  (in  the  case  of  an  assignment  by  a  company)  as  against 
the  hquidator  {Gorringe  v.  Irwill,  1886,  34  Ch.  D.  128),  or  as  against  the 
trustee  in  bankruptcy  of  the  assignor,  who  takes  subject  to  the  equities 
which  affected  the  bankrupt  {Ex  parte  Stewart,  1864,  4  De  G.,  J.  &  S. 
543 ;  46  E.  R.  1029 ;  Colo7iial  Bank  v.  Whinneij,  1886, 11  App.  Cas.  434), 
unless  the  chose  in  action  was  of  such  a  character  as  to  come  within  the 
order  and  disposition  clause.  That  now  in  force  (sec.  44  of  the  Bank- 
ruptcy Act  of  1883)  only  applies  to  such  choses  in  action  as  trade  debts ; 
see  infra. 

In  the  case  of  a  mortgage  of  land  there  is  both  the  debt,  a  chose  in 
action,  and  the  land ;  and  it  was  decided  in  Jones  v.  Gihhons,  1804,  9  Ves. 
407 ;  32  E.  R.  659 ;  7  R.  R.  247,  that  in  a  transfer  of  the  land  the  debt 
necessarily  passed  as  incident  to  it,  and  that  notice  was  not  necessary 
to  perfect  the  assignment ;  and  it  was  held  that  without  notice  to  the 
debtor  the  title  of  the  assignee  was  good  against  the  assignee  in  bank- 
ruptcy of  the  mortgagor.  This  decision  was  followed  in  Ex  'parte  M'Kay, 
1  M.  D.  &  D.  G.  550;  Ex  parte  Barnett,  1  De  G.  194;  and  in  In  re 
Richards,  Humher  v.  Richards,  1890,  45  Ch.  D.  589,  it  was  held  that  the 
principle  applied  as  between  successive  equitable  mortgagees,  and  that 
the  one  prior  in  date  had  priority  though  the  second  first  gave  notice  to 
the  mortgagor  (see  Hopkins  v.  Hemsworth,  [1898]  2  Ch.  347). 

In  citing  Jones  v.  Gihhons,  uhi  supra,  and  the  other  bankruptcy  cases 
above  cited  as  authorities,  it  must  be  remembered  that  they  were  before 
the  Bankruptcy  Act  of  1861,  when  the  doctrine  of  reputed  ownership 
applied  to  all  bankrupts  and  all  choses  in  action,  under  which  the 
assignee  of  a  trust  fund  had  to  give  notice  to  the  trustees,  and  the 
assignee  of  a  chose  in  action  had  to  give  notice  to  the  debtor,  in  order 
to  get  priority  over  a  trustee  in  bankruptcy,  though  notice  before  notice 
of  the  bankruptcy  would  give  priority  {Stuart  v.  Cockerell,  1869,  8  Eq. 
607;  In  re  Russell's  Policy  Trust,  1872,  L.  R.  15  Eq.  26). 

By  the  Bankruptcy  Act,  1883,  s.  44,  it  is  provided  that  choses  in 
action,  other  than  debts  due  or  growing  due  to  the  bankrupt  in  the 
course  of  his  trade  or  business,  shall  not  be  deemed  goods  within  the 
meaning  of  the  section  as  to  reputed  ownership  (see  as  to  this  clause, 
Colonial  BankY.  Whinney,  1885,  30  Ch.  261,  289;  11  App.  Cas.  426). 
Consequently,  except  as  to  choses  in  action  within  this  section,  a  trans- 
fer of  a  mortgage  which  would  be  good  as  between  assignor  and  assignee 
would  also  be  good  as  against  the  trustee  in  bankruptcy,  although  of  such 
a  character  that,  as  between  successive  assignees,  the  date  of  notice 
would  give  priority. 

Transfer  Subject  to  Equities. — It  must  be  remembered  that  a  transfer 
of  a  mortgage  is,  so  far  as  regards  the  mortgage  debt,  an  assignment  of 
a  chose  in  action,  and  subject  to  the  rule  stated  ante,  p.  350,  that  the 
assignee  takes  subject  to  the  equities  between  the  assignor  and  the 
original  debtor.  It  is  important,  therefore,  to  obtain  the  concurrence 
of  the  mortgagor  in  the  transfer,  or  an  admission  in  writing  from  him 
that  the  debt  is  due. 

The  question  has  not  apparently  been  the  subject  of  express  decision 
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how  far  this  doctrine  affects  a  purchaser  from  a  transferee  of  a  mortgage. 
It  is  generally  considered  that  the  provisions  for  protection  of  purchasers 
in  the  power  of  sale  conferred  by  the  C.  A.,  1881,  or  the  old  form  of 
well-drawn  powers  of  sale,  would  be  sufficient  to  prevent  a  purchaser 
without  notice  being  affected  by  an  equity  of  the  original  mortgagor  or 
person  claiming  through  him,  at  least  if  the  purchaser  gets  the  legal 
estate.  The  view  is  supported  by  Bailey  v.  Barnes,  [1894]  1  Ch.  25. 
In  this  case  B.  had  an  equitable  charge  on  the  equity  of  redemption 
of  J.  in  certain  land,  subject  to  a  legal  mortgage.  The  mortgagee  who 
held  the  legal  mortgage  transferred  it  to  A.,  who,  two  days  afterwards, 
purported  to  convey  under  the  power  of  sale  to  H.  for  the  exact  sum 
which  A.  had  paid  to  the  legal  mortgagees  on  the  transfer.  This  sale 
was  collusive.  Subsequently  H.  mortgaged  the  land  for  £6000  ;  and  in 
August  13,  1890,  H.  having  died,  her  executor,  E.,  sold  and  conveyed  to 
L.,  for  £2500,  the  equity  of  redemption,  subject  to  the  £6000  mortgage. 
On  August  15,  1890,  B.  brought  an  action  against  J.,  A.,  and  E.  to  have 
it  declared  that  he  was  entitled  to  redeem  as  against  them  as  equitable 
incumbrancer  of  J.  In  November  1892  the  Court  of  Appeal  declared 
that  he  was  so  entitled,  and  in  effect  that,  as  between  B.  and  J.,  A.  and 
E.,  the  sale  to  H.  was  to  be  treated  as  a  mortgage  only.  L.  was  not  a 
party ;  but  on  receiving  notice  of  it,  he  paid  off'  the  legal  mortgage  and 
took  a  transfer  of  the  legal  estate.  It  was  held  by  Stirling,  J.,  and 
the  Court  of  Appeal  that  he  was  entitled  to  rely  on  the  legal  estate, 
Stirling,  J.,  resting  his  judgment  on  the  provision  for  protection  of  pur- 
chasers in  the  C.  A.,  1881 ;  the  Court  of  Appeal  on  the  ground  that  he 
was  a  purchaser  for  value  who  had  paid  his  purchase  money  without 
notice  of  B.'s  equity,  and  was  entitled  to  protect  himself  by  the  legal 
estate. 

Transfer  after  entering  into  Possession. — As  the  authorities  at  present 
stand,  a  mortgagee  would  be  ill-advised  if  he  transferred  his  security 
after  he  had  entered  into  possession.  See  sec.  15,  subs.  2,  of  the  C.  A., 
1881,  which,  while  giving  a  mortgagor  redeeming  the  right  to  require 
from  the  mortgagee  a  transfer  instead  of  a  reconveyance,  excepts  the 
case  of  a  mortgagee  having  been  in  possession.  The  reason  for  this 
exception  is  that  it  has  long  been  assumed  to  be  law  that  a  mortgagee 
who  has  entered  into  possession  is  responsible  not  only  for  his  own 
defaults  while  he  in  possession,  but  also  for  those  committed  by  his 
transferee  after  transfer.  The  doctrine  seems  to  be  founded  on  no 
intelligible  principle  of  law  or  convenience,  but  it  has  been  stated  for 
many  years  in  books  of  authority  as  settled  law. 

The  statement  was  originally  grounded  entirely  on  the  following 
passage  in  1  Equity  Cases  Abridged,  1792  ed. :— 

"  If  a  mortgagee  in  possession  assigns  over  his  mortgage  without  assent 
of  the  moitgagor,  the  mortgagee  is  bound  to  answer  the  profits  both  before 
and  after  the  assignment,  though  assigned  only  for  his  own  debt;  for  he  is 
under  a  trust  to  answer  the  profits  of  the  pledge,  and  it  is  a  breach  of  trust 
to  assign  such  pledge  to  a  person  insolvent ;  but  qucere  if  the  mortgagor  hides 
80  that  he  cannot  be  served  with  a  subpoena  to  foreclose,  whether  the 
mortgagee  may  not  assign,  and  not  be  answerable  for  the  profits  after 
assignment." 

The  report  refers,  as  the  authority  for  this  statement,  to  3  Ch.  Cas.  3, 
which  is  a  wrong  reference,  as  there  is  nothing  on  the  point  at  the  place 
cited.     The  authority  intended  to  be  referred  to  is  no  doubt  Ve^mbles  v. 
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Foyle,  1  Ch.  Gas.  2 ;  12  Car.  ii.,  a  complicated  case  which  seems  to  have 
involved  questions  of  breach  of  trust  and  collusion;  the  assignment 
appears  not  to  have  been  a  transfer  of  mortgage,  but  absolutely  of  the 
leasehold  mortgaged,  taking  a  covenant  for  indemnity  against  the 
mortgagor,  etc.  It  does  not  seem  to  establish  any  rule  beyond  that 
laid  down  by  the  Privy  Council  in  the  case  of  National  Bank  of 
Aiistralasia  v.  United,  etc.,  Co.,  1879,  4  App.  Gas.  391,  see  p.  409,  which 
is  thus  given  in  the  marginal  note :  "  A  mortgagee  is  accountable  not 
merely  for  his  actual  receipts  while  in  possession  of  the  mortgaged 
property,  but  also  for  whatever  is  received  by  them  to  whom  he  transfers 
possession  under  an  arrangement  inoperative  to  transfer  title,  and  in 
derogation  of  the  rights  of  the  mortgagor."  This  seems  to  the  writer 
the  proper  rule. 

Mortgagees  must,  however,  until  the  point  is  otherwise  expressly 
decided,  consider  that  if  they  transfer  after  entering  into  possession, 
they  may  be  liable  for  all  defaults  of  their  transferees  [(see  Chambers  v. 
Goldwin,  1804,  9  Ves.,  at  p.  264;  32  E.  R.  600;  7  R.  R.  181;  Dixon  v. 
Winch,  [1900J  1  Gh.  736)].  For  not  only  has  this  been  stated  as  settled 
law  in  text-books  of  authority,  but  it  seems  to  be  recognised  by  sec.  15, 
subs.  (2),  G.  A.,  1881.  And  in  Hall  v.  Reward,  1886,  32  Gh.  D.  432, 
counsel  for  a  mortgagee  who  had  entered  into  possession  objected  to 
an  order  being  made,  in  a  redemption  suit,  that  the  mortgagee  should 
transfer,  on  the  ground  that  it  would  expose  him  to  liability  for  default 
of  his  transferee.  The  three  judges  of  the  Gourt  of  Appeal  said  that 
this  only  applied  where  there  was  a  voluntary  transfer,  and  not  where 
it  was  ordered  by  the  Court.  And  in  In  re  Prytherch,  1889,  42  Ch.  D. 
590,  North,  J.,  said  a  mortgagee  who  has  entered  into  possession  could 
not  give  up  possession  at  his  pleasure,  and  refused  his  application  for 
a  receiver  on  this  ground. 

Miscellaneous  Cases. —  Wife  joining  in  Mortgage  with  Husband. — 
Whenever  a  wife  joins  with  her  husband  in  mortgaging  the  wife's 
estate,  it  is  advisable  to  add  the  common  surety  clause. 

Before  the  M.  W.  P.  Act,  1882,  it  was  established  that  the  wife  was 
prinid  facie  a  surety  for  the  husband,  although  the  money  was  expressed 
to  be  paid  to  both  her  and  lier  husband  (see  the  old  case  of  Huntinqdon 
v.H,  1872,  2  Vern.  437;  23  E.  R.  881;  1716,  1  Bro.  P.  C.  1 ;  1  E.  R. 
753 ;  and  see  the  presumption  explained  by  Wood,  V.-G,  in  Hudson  v. 
Carynichael,  1854,  Kay,  613;  69  E.  R.  260).  [But  the  inference  is  to  be 
drawn  from  the  circumstances  of  each  particular  case  and  was  not 
drawn],  where  the  money  was  borrowed  for  payment  of  the  husband's 
debts,  under  an  order  of  the  Court,  enabling  the  wife  to  bind  her 
separate  estate  for  the  purpose,  notwithstanding  a  restraint  on  antici- 
pation {Paget  v.  Paget,  1898,  1  Ch.  55,  470).  [By  the  M.  W.  P.  Act, 
1882,  s.  3,  any  loan  by  a  wife  to  her  husband  "  for  the  purpose  of  any 
trade  or  business  carried  on  by  him  or  otherwise  "  is  to  be  treated  as 
assets  of  the  husband  in  case  of  his  bankruptcy.  The  extent  to  which 
the  onus  is  in  the  wife  to  prove  that  sums  advanced  by  her  were  not 
for  the  purpose  named  in  the  statute  is  not  clear  {Re  Genese,  1886, 
16  Q.  B.  J).  700;  Re  Cronmire,  [1901]  1  Q.  B.  480).]  As  to  the  wife's 
estate  on  reconveyance,  see  infra,  Reconveyance. 

Antecedent  Debts. — Where  a  mortgage  is  to  be  made  to  secure  an 
antecedent  debt,  care  must  be  taken  to  see  that  it  does  not  comprise 
the  whole  or  substantially  the  whole  of  the  mortgagor's  property,  unless 
there  is  a  further  advance,  sufficient  to  enable  him  to  continue  in  business 
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in  which  he  may  be  engaged,  or  prevent  his  being  practically  insolvent, 
otherwise  such  a  mortgage  would  be  an  act  of  bankruptcy  (see  sec.  48  of 
the  Bankruptcy  Act,  1883 ;  Williams  on  Bankrioptcij,  1888  ed.,  p.  275 ; 
Ash  burner,  p.  12). 

If  there  is  a  further  advance,  it  is  said  by  Mellish,  L.J.,  in  Ex  parte 
Ellis,  1876,  2  Ch.  D.  798,  it  is  not  a  question  whether  the  further 
advance  is  great  or  small,  but  whether  there  was  a  hond-fide  intention 
of  carrying  on  tlie  business  (see  also  Ex  parte  King,  1875,  2  Ch.  D.  256 ; 
Ex  2^arte  Johnson,  In  re  Chapman,  1884,  26  Ch.  D.  338;  Administrator- 
General  of  Jamaica  v.  Lascelles,  In  re  Bees,  [1894]  App.  Cas.  135,  where 
the  Privy  Council  approved  of  the  above  cited  cases). 

Appointed  Shares. — In  the  common  case  of  a  mortgage  of  a  share  in 
trust  funds,  or  property  subject  to  a  limited  power  of  appointment,  as 
the  ordinary  case  of  power  to  appoint  among  children,  care  must  be 
taken  to  ascertain  as  far  as  possible  that  the  appointment  was  not  made 
in  pursuance  of  an  agreement,  or  even  an  understanding  with  the 
appointor,  that  the  property  shall  be  applied  for  the  benefit  of  the 
appointor,  or  of  any  person  not  within  the  power,  otherwise  the  appoint- 
ment would  be  bad  under  the  doctrine  of  Topham  v.  Duke  of  Portland, 
Tiom.  Portland  v.  Topham,  1864,  11  H.  L.  C.  32;  11  E.  K.  1242;  see  the 
cases  as  to  this  discussed  in  White  and  Tudor,  Z.  C.  Equity,  1897  ed., 
vol.  ii.  pp.  315-321,  and  the  notes  to  Ale^/n  v.  Belchier,  1758,  1  Eden, 
132  {n,)\  28  E.  E.  634;  In  re  Perkins,  [1893]  1  Ch.  283. 

The  doctrine  does  not  apply  to  a  release  of  such  a  power,  and  such 
a  release  has  been  held  valid  when  made  for  the  benefit  of  the  person 
releasing  it  {In  re  Badcliffe,  [1892]  1  Ch.  234;  In  re  Soames,  [1896] 
1  Ch.  250).  If  therefore  a  release  would  answer  the  purpose  of  a 
mortgage,  it  is  better  to  obtain  a  release  than  an  appointment  under 
the  power,  and  if  an  appointment  has  been  made,  it  may  often  be 
advisable  to  obtain  a  release  of  the  power,  subject  to  the  appointment. 
In  all  cases  the  mortgage  should  expressly  extend  to  any  interest  the 
mortgagor  might  take,  whether  under  the  appointment  or  in  default 
of  appointment  (see  Lovett  v.  Z.,  [1898]  1  Ch.  82). 

Beneficiary  and  Trustee. — In  a  mortgage  by  a  beneficiary  who  is 
also  a  trustee  of  the  property  mortgaged,  it  is  specially  important  that 
the  mortgagee  should  obtain  strict  evidence  of  the  accounts  of  the 
trustee.  The  mortgage  is  subject  to  the  special  risk  that  there  is  a 
paramount  lien  implied  by  law  on  the  beneficial  interest  of  the  trustee 
to  make  good  any  breaches  of  trust  he  may  have  committed. 

Mortgages  to  Solicitors  hy  their  Clients. — [Solicitors  are  not  allowed 
to  deal  with  their  clients  upon  the  same  footing  as  other  persons.  It  is 
always  advisable  that  the  client  should  have  independent  advice.  The 
burden  of  upliolding  the  transaction  is  heavy  upon  the  solicitor  (  Walms- 
ley  V.  Booth,  2  Atk.  27;  Barron  v.  Willis,  [1900]  2  Ch.  121).]  In  any 
case  the  solicitor,  if  he  acts  for  both,  should  take  special  care  to  explain 
unusual  clauses  [because  although  the  mortgage  stands,  the  unusual 
clauses  will  be  regarded  as  invalid]  (Cockhurn  v.  Edwards,  1881,  18 
Ch.  D.  455;  Craddock  v.  Bogers,  51  L.  T.  191;  53  L.  J.  Ch.  198; 
Seton,  6th  ed.,  1098  et  scq.);  [for  example,  the  existing  law  as  to  con- 
BoHdation  where  the  solicitor-mortgagee  claims  the  right  {Climpson  v. 
Coles,  1889,  23  Q.  B.  D.  465)] ;  and  if  the  solicitor  buys  at  less  than 
their  value  prior  mortgages  by  the  client,  lie  can  only  hold  them 
for  sums  actually  paid  by  him  (M'Zeod  v.  Jo7ies,  24  Ch.  D.  289).  [The 
influence   attributable  to  the  relation  of  solicitor  and  client  must  be 
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at  an  end  for  the  transaction  to  stand  if  unusual  {Wright  v.  Carter, 
[1903]  1  Ch.  27).  The  duty  of  the  separate  solicitor  is  in  some  cases 
to  protect  the  client  against  himself  {Powell  v.  Pcnuell,  [1900]  1  Ch. 
243).] 

In  the  common  case  of  a  solicitor  taking  with  his  retainer  a  general 
security  for  costs  on  the  interest  of  the  client,  it  is  prudent  to  insert  that 
the  charge  is  only  to  apply  to  such  interests  of  the  client,  if  any,  as  can 
be  charged  without  bringing  into  effect  a  gift  over  or  forfeiture  clause  of 
the  interest. 

Brewers  Mortgages. — In  mortgages  of  public-houses  to  brewers,  it  is 
usual  to  insert  a  covenant  that  the  mortgagor  shall  buy  beer  of  the 
mortgagees.  Primd  facie  this  would  appear  to  come  within  the  rule 
against  collateral  advantages  considered  supra.  There  seems  to  be  no 
practical  objection  to  them.  They  would,  of  course,  cease  to  operate  on 
redemption  of  the  mortgage,  and  if  the  mortgagor  takes  beer  in  pursu- 
ance of  the  covenant  he  will  be  bound  to  pay  (see  supra,  pp.  322,  323), 
and  if  he  refused  to  take  the  beer,  the  mortgagee  would  call  in  the 
security.  These  covenants  are  referred  to  as  common  in  brewers' 
mortgages  by  the  Court  in  Catt  v.  Tourle,  1869,  4  Ch.  D.  654,  though 
the  particular  case  did  not  relate  to  a  mortgage  (see  Liikcr  v.  Dennis, 
1877,  7  Ch.  D.  227 ;  White  v.  City  of  London  Breiuery,  1888,  39  Ch.  D. 
559 ;  42  Ch.  D.  237,  supra  p.  323). 

Business  Premises. — Where  a  mortgage  is  taken  of  premises  in  which 
a  business  is  carried  on,  if  the  goodwill  or  business  is  not  included, 
and  the  interest  falls  in  arrear  and  a  receiver  is  appointed,  he  cannot  be 
empowered  to  carry  on  the  business  {Whitley  v.  Challis,  [1892]  2  Ch.  64). 
[If  a  business  is  the  subject  of  the  mortgage  the  goodwill  is  included 
{Chissum  v.  JJewes,  1828,  5  Russ.  29 ;  Pile  v.  Pile,  1876,  3  Ch.  D.  34;  Ex 
'parte  Punnett,  1880,  16  Ch.  D.  226);  but  not  where  it  depends  upon 
personal  skill  {Cooper  v.  Metropolitan  Board  of  Works,  1883,  25  Ch.  D. 
472;  Hill  v.  Fearis,  [1905]  1  Ch.  466).  If  the  goodwill  is  sold  by  the 
mortgagee  or  the  Court  the  mortgagor  will  not  be  prevented  from  carrying 
on  a  similar  business  under  his  own  name  (  Walker  v.  Mottram,  1881,  19 
Ch.  D.  355 ;  Be  David  and  Matthews,  [1899]  1  Ch.  378).  A  hotel  com- 
pany mortgaged  all  its  property  which  was  held  to  include  its  goodwill 
{Re  Leas  Hotel  Co.,  [1902]  1  Ch.  332).] 

Statutoi-y  Mortgage. — The  Conveyancing  Act,  1881,  provides  a  short 
form  of  mortgage  (see  Precedents,  infra). 

Keeping  Old  Mortgage  Debts  Alive. — When  a  new  mortgage  is  made 
of  an  estate  already  incumbered,  and  prior  mortgages  are  paid  off,  it  is 
often  expedient  to  keep  these  on  foot  as  a  protection  against  any  mesne 
incumbrances,  especially  if  the  new  mortgagee  does  not  get  the  legal 
estate.  An  express  declaration  as  to  this  is  advisable,  though  the 
intention  to  keep  the  old  debt  alive  is  often  implied  (see  Thome  v.  Cann, 
[1895]  A.  C.  11).  [In  the  absence  of  any  evidence  of  intention  to  ex- 
tinguish the  Court  will  look  to  the  benefit  of  the  person  in  whom  the 
charge  has  become  vested  {Liquidcdion  Estates  Co.  v.  Willoughhy,  [1898] 
A.  C.  321 ;  Lngle  v.  Vawjhan  Jenkins,  [1900]  2  Ch.  368 ;  and  see  Capital 
and  Counties  Bank  v.  Bhodes,  [1903]  1  Ch.  631).] 

Trustees  Mortgages. — The  settled  practice  is  to  keep  notice  of  the 
trust,  of!  the  title,  and  to  take  the  mortgage  to  the  trustees  as  joint- 
tenants,  the  receipt  clause  expressing  that  the  money  is  advanced  out  of 
moneys  belonging  to  them  on  a  joint  account,  and  on  an  appointment  of 
new  trustees  to  transfer  to  them  with  a  simple  recital  that  they  had 
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become  entitled  in  equity  to  the  mortgage  debt  (see  2  White  and  Tudor, 
1897  ed.,  pp.  223,  224).  The  practice  is  recognised  in  the  case  of  Harvian 
V.  Uxh-idye  Pdy.  Co.,  24  Ch.  720,  726 ;  Carritt  v.  Heal,  etc.,  Advance  Co. 
42  Ch.  D.  262  ;  Dav.,  vol.  ii.,  pt.  2,  pp.  51,  318.  It  is  convenient  to  have 
a  separate  declaration  of  trust  of  the  money  (for  a  form,  see  Dav.,  vol.  v., 
pt.  2,  p.  650,  1878  ed.),  or  a  memorandum  to  be  indorsed  on  a  settle- 
ment of  the  investment  (ibid.,  p,  652).  See  Joint  Account  Clause, 
Vol.  VII.  p.  508. 

Mortgages  to  Firms. — A  mortgage  to  a  firm  for  a  current  account 
would,  as  a  rule,  not  extend  to  dealings  after  a  change  of  firm,  but  may 
be  extended  to  them  by  express  declaration  {Strange  v.  Lee,  1803,  3  East, 
491),  or  by  implication  {Metcalf  y.  Bruin,  1810,  12  East,  400;  Dav., 
vol.  ii.,  pt.  2,  pp.  372,  3737i.). 

Recanveyance. — Before  the  Conveyancing  Act,  1881  (see  Dav.,  vol.  ii., 
pt.  2,  p.  280),  a  mortgagee  on  being  paid  ofi*  was  not  bound  to  assign  the 
debt.  All  that  could  be  required  was  a  reconveyance  of  the  mortgaged 
property  {Dunstan  v.  Patterson,  1847,  2  Ph.  341 ;  Smith  v.  Green,  1844, 

1  Coll.  555).  By  the  C.  A.,  1881,  s.  15,  a  mortgagor  entitled  to  redeem 
can  require  the  mortgagee  instead  of  reconveying  to  transfer  to  any 
third  person  the  mortgagee  directs,  unless  the  mortgagee  has  been  in 
possession.  It  was  held  that  this  did  not  apply  except  in  cases  where 
the  mortgagor  could,  independently  of  the  section,  have  required  a 
simple  reconveyance  {Teevan  v.  Smith,  1882,  20  Ch.  D.  724).  In  con- 
sequence, sec.  12  of  the  C.  A.,  1882,  provided  that  the  right  conferred 
by  sec.  15  of  the  C.  A.,  1881,  should  belong  to  each  incumbrancer  of  the 
mortgagor,  notwithstanding  intermediate  incumbrances ;  [qncere  whether 
the  section  applies  to  a  building  society  mortgage  {Re  Rnmney  and  Smith, 
[1897]  2  Ch.  351)].  As  to  the  right  of  a  tenant  for  life  redeeming,  see 
Alderson  v.  Elgey,  1884,  26  Ch.  D.  567.  On  the  question  to  whom  the 
mortgagee  may  transfer  w^hen  there  are  more  than  one  subsequent 
incumbrancer,  and  the  question  whether  a  mortgagee  could  give  pre- 
ference to  a  third  over  a  second  incumbrancer,  see  West  London,  etc.  v. 
Reliance,  etc.,  Co.,  1885,  29  Ch.  D.  960. 

Where  there  are  subsequent  incumbrances,  a  reconveyance  should 
expressly  preserve  their  priorities  {Teevan  v.  Smith,  1882,  20  Ch.  D.  724; 
West  London  Comnurcial  Bank  v.  Reliance,  etc.,  Society,  1885,  29  Ch.  D. 
954). 

In  connection  with  reconveyance,  the  form  of  the  proviso  for  redemp- 
tion must  be  considered.  Although  it  may  not  in  terms  follow  the  title 
as  existing  at  the  date  of  the  mortgage,  it  is  presumed  that  the  inten- 
tion is  it  should  do  so,  unless  there  be  clear  indication  to  the  contrary 
(Dav.,  vol.  ii.,  pt.  2,  p.  38 ;  Butler's  note  to  Co.  Litt.  208a ;  Hastings  v. 
Astley,  1861,  30  Beav.  260;  54  E.  R.  888;  Plomley  v.  Felton,  1888, 
14  App.  Cas.  61 :  In  re  Byron,  [1891]  3  Ch.  475),  and  in  the  case  of  a 
wife's  estate  {Jackson  v.  Innes,  1819, 1  Bli.  104 ;  4  E.  R.  38 ;  20  R.  R.  45  ; 
In  re  Bettons  Trust  Estate,  1871,  12  Eq.  553 ;  Whitbread  v.  Smith,  1854, 
3  De  G.,  M.  &  G.  737 ;  43  E.  R.  286 ;  Jones  v.  Bavies,  1878,  8  Ch.  D. 
205). 

The  AppliccUion  of  the  Statutes  of  Limitation  to  Mortgages. — {a)  Before 
1834  (the  Act  3  &  4  Will.  iv.  c.  27)  Courts  of  equity  were  not  in  express 
terms  included  in  any  statute,  yet  in  the  case  of  legal  rights  Courts  of 
equity  were  said  to  be  in  obedience  {Hovendcn  v.  Lord  Armeslcy,  1806, 

2  8ch.  &  Lef.  630,  631;  Foley  v.  Hill,  1844,  1  Ph.  399;  41  E.  R.  683; 
65  II.  Ii.  416 ;  K710X  v.  Gye,  1872,  L.  R.  5  H.  L.  656 ;  St.  Mary  Magdalen 
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V.  A.-G.,  1857,  6  H.  L.  C.  207;  10  E.  R.  1267);  and  in  the  ease  of  equit- 
able claims  by  way  of  analogy  to  the  Statute  of  James.  Nevertheless, 
if  the  circumstances  were  such  as  to  make  it  against  conscience  to  insist 
on  the  statute,  the  Courts  of  equity  would  not  treat  the  right  as  barred 
{Bond  V.  Hopkins,  1802,  1  Sch.  &  Lef.  412 ;  see  p.  429). 

As  regards  the  Bights  in  rem  of  a  Mortgagee  of  Land.  — Before  3  &  4 
Will.  IV.  c.  27,  a  mortgagor  in  possession  was  presumed,  both  at  law  and 
in  equity,  to  hold  by  permission  of  and  not  adversely  to  the  mortgagee, 
and  unless  the  presumption  were  rebutted  time  would  not  run  in  favour 
of  a  mortgagor,  but  after  twenty  years'  possession  by  a  mortgagor  with- 
out payment  or  acknowledgment,  the  Court  would  presume  and  direct 
a  jury  to  find  (in  the  absence  of  evidence  to  the  contrary)  that  the  debt 
had  been  satisfied  (Hewitt  on  Limitations,  p.  113 ;  Hall  d.  Doe  v.  Surtees, 
1822,  5  Barn.  &  Aid.  687,  690 ;  24  R.  R.  529 ;  Doe  d.  Jones  v.  Williams, 
1836,  5  Ad.  &  E.  291 ;  44  R.  R.  421 ;  Heath  v.  Pugh,  1881,  6  Q.  B.  D. 
359). 

As  regards  the  Bight  of  the  Mortgagor  to  Bedeem. — The  Statute  of 
Limitations  (21  Jac.  I.  c.  16)  did  not  apply  to  suits  in  equity,  but  Courts 
of  equity,  acting  by  analogy  to  the  rules  of  law  and  the  provisions  of 
the  first  and  second  sections  of  that  Act,  refused  to  allow  a  mortgagor 
to  redeem  after  the  mortgagee  had  been  in  possession  for  twenty  years, 
unless  an  acknowledgment  had  been  given  or  there  were  other  circum- 
stances showing  that  the  possession  was  not  "  adverse,"  or  unless  the 
mortgagor  at  the  time  when  possession  w^as  taken  was  under  disability 
(Hewitt,  p.  134;  Sugd.  R.  P.  S.  Ill;  Bafferty  v.  King,  1836,  1  Keen, 
601;  48  E.  R.  439;  44  R.  R.  126;  Anon.,  1746,  3  Atk.  313;  26  E.  R. 
982). 

As  regards  the  personal  remedies  of  the  mortgagee,  21  Jac.  I.  c.  16 
s.  3,  relating  to  simple  contract  debts,  applies  in  the  absence  of  a  covenant 
for  payment  (Hewitt,  p.  5 ;  BrocUehurst  v.  Jessop,  1835,  7  Sim.  438 ; 
58  E.  R.  906 ;  Ancaster  v.  Mayer,  1785,  1  Bro.  C.  C.  464,  465 ;  2^  E.  R. 
1237). 

As  regards  the  right  to  sue  on  a  covenant  in  the  mortgage  deed. 
Before  1833  there  was  no  statutory  bar  to  an  action  for  the  recovery  of 
a  specialty  debt,  but  after  the  lapse  of  twenty  years  the  debt  would  be 
presumed  to  have  been  satisfied,  and  in  the  absence  of  rebutting  evidence 
(Hewitt,  p.  8;  Moodie  v.  Bannister,  1859,  4  Drew.  441;  62  E.  R.  166) 
the  Court  would  direct  a  jury  to  presume  payment. 

{h)  In  1833  two  statutes  were  passed  affecting  mortgagees — 3  &  4 
Will.  IV.  c.  27,  relating  to  [rights  against  the  land  and  personal  remedies], 
and  3  &  4  Will.  iv.  c.  42,  dealing  with  the  personal  remedy  on,  a  covenant 
or  specialty.  Neither  of  these  statutes  makes  any  reference  to  the  other, 
and  there  has  been  some  difficulty  in  reconciling  them. 

Sec.  2  of  3  &  4  Will.  iv.  c.  27,  relates  to  any  entry  or  action  for 
recovery  of  land,  and  makes  the  bar  twenty  years  after  the  right  shall 
have  accrued.  An  action  by  a  mortgagee  to  recover  the  land  at  law 
comes  within  this  section.  Sec.  3  specifies  when  the  right  to  make  entry 
or  bring  an  action  shall  be  deemed  to  have  accrued. 

Sec.  24  limits  the  right  to  sue  in  equity  for  "  land  or  rent "  to  the 
period  within  which  under  the  Act  an  action  might  be  brought  at  law. 
The  section  only  applies  to  suits  for  the  recovery  of  land  or  rent,  and  in 
terms  seems  to  apply  only  to  "  equitable "  claims,  and  to  bar  them  so 
far  as  they  would  have  been  barred  if  legal  (Archbold  v.  Scully,  1861, 
9  H.  L.  C.  360;  11  E.  R.  769);  but  it  has  been  held  that  a  foreclosure 
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action  is  an  action  to  recover  land,  and  the  section  applies  to  an  action 
by  a  legal  mortgagee  {Heath  v.  Pugh,  1881,  6  Q.  B.  L>.  345,  364;  7  App. 
Cas.  235 ;  Harlock  v.  Ashberry,  1882,  19  Ch.  D.  539),  as  well  as  to  an 
action  by  an  equitable  mortgagee. 

Sec.  28  applied  to  suits  for  redemption  by  mortgagors,  and  thereby 
it  was  in  effect  enacted  that  no  suit  should  be  brought  to  redeem  land 
or  rent  where  the  mortgagee  had  been  in  possession  or  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  but  within  twenty  years 
[now  twelve,  vide  infra]  from  the  time  when  the  mortgagee  obtained 
such  possession  or  receipt,  unless  in  the  meantime  some  acknowledgment 
of  title  has  been  given  "  to  the  mortgagor  or  some  person  claiming  his 
estate,  or  to  the  agent  of  such  mortgagor  or  person,  in  writing,  signed 
by  the  mortgagee  or  some  person  claiming  through  him."  Sec.  40  pro- 
vides that  no  proceedings  shall  be  brought  to  recover  moneys  secured 
upon  land  or  rent  but  within  twenty  years  after  a  present  right  to 
receive  the  same  shall  have  accrued,  or  some  payment  of  principal  or 
interest  shall  have  been  made,  or  "  some  acknowledgment  of  the  right 
thereto  given  in  writing,  signed  by  the  person  by  whom  the  same  shall 
be  payable  or  his  agent,  to  the  person  entitled  thereto  or  his  agent." 
Sec.  42  in  somewhat  similar  terms  fixes  a  limit  of  six  years  for  the 
recovery  of  arrears  of  rent  or  interest  in  respect  of  any  sum  charged 
upon  or  payable  out  of  any  land  or  rent.  Sec.  26  applies  to  the  case  of 
concealed  fraud.  Sec.  27  preserves  the  jurisdiction  of  Courts  of  equity 
to  refuse  relief  on  the  ground  of  acquiescence  or  otherwise.  By  sec.  34, 
at  the  determination  of  the  period  limited  by  the  Act  for  making  an 
entry  or  taking  proceedings,  the  right  and  title  of  the  person  to  the 
"  land,  rent,  or  advowson,"  for  the  recovery  whereof  such  entry  or  pro- 
ceedings might  have  been  made  or  brought  within  such  period,  is 
absolutely  extinguished.  Sees.  28  and  40  were  repealed  by  the  Real 
Property  Limitation  Act  of  1874,  and  re-enacted  with  the  substitution 
of  twelve  years  for  twenty  by  sees.  1,  7,  and  8  of  that  Act. 

It  will  be  observed  that  under  sees.  40  and  42  of  3  &  4  Will.  iv.  c.  27, 
a  mortgagee's  right  to  principal  and  interest  is  kept  alive  by  part  pay- 
ment or  payment  of  interest.  But  the  sections  relating  to  the  recovery 
of  the  land  (ss.  2  and  3)  do  not  contain  a  similar  provision,  and  having 
regard  to  the  wording  of  sec.  2,  applying  to  all  actions,  whether  by  mort- 
gagees or  others,  to  recover  land  or  rent,  and  the  provisions  of  sec.  3  as 
to  the  date  when  the  right  to  sue  shall  be  deemed  to  have  accrued  in 
respect  of  an  interest  in  possession,  a  doubt  was  suggested  whether  a 
mortgagee  might  not  be  barred  notwithstanding  interest  being  paid  (see 
Doe  (L  Jmes  v.  Williams,  1836,  5  Ad.  &  E.  291,  see  p.  295  ;  44  R.  R.  421) ; 
and  see  per  Lord  Westbury  in  Chinncry  v.  Evans,  1864,  11  H.  L.  115, 
at  p.  133),  and  in  consequence  the  Act  7  Will.  iv.  &  1  Vict.  c.  28,  was 
passed,  enacting  that  a  person  claiming  under  a  mortgage  might  bring 
an  action  to  recover  the  land  (not  in  terms  extending  to  a  rent)  at  any 
time  within  twenty  years  after  the  last  payment  of  principal  and  interest. 
See  this  Act  discussed  in  Doe  v.  Massey,  1851,  17  Q.  B.  373 ;  I'horntori 
v.  France.,  [1897]  2  Q.  B.  143 ;  Eyre  v.  Walsh,  10  Jr.  C.  L.  R.  346 ;  Heath 
V.  Pivgh,  1881,  6  Q.  B.  D.  345,  on  app.  nam.  Pugh  v.  Heath,  1882,  7  App. 
Cas.  235. 

Express  Trusts. — Sec.  25  of  3  &  4  Will.  iv.  c.  27,  provides,  when  laTid 
or  rent  is  vested  in  a  trustee  on  an  express  trust,  time  shall  not  begin  to 
run  against  tlie  cestui  que  trust  until  the  property  has  been  conveyed  to 
a  purchaser  for  value,  and  then  only  in  favour  of  such  purchaser.     It 
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was  held  that  sec.  25  was  not  limited  to  claims  to  recover  land  or  rent, 
but  extended  to  and  modified  claims  under  sec.  40,  where  land  was 
vested  in  trustees  to  raise  or  secure  payment  of  charges  (see  'per  Lord 
St.  Leonards  in  Burroiues  v.  Gore,  1857,  6  H.  L.  C.  907,  see  p.  961 ; 
10  E.  R.  1551;  and  see  Young  v.  Waterpark,  1842,  13  Sim.  199; 
60  E.  R.  77,  on  appeal,  15  L.  J.  Ch.  63;  Blair  v.  Nugent,  1846,  3  Jo.  & 
Lat.  658;  72  R.  R.  154;  and  Laivton  v.  Ford,  1866,  2  Eq.  97);  or 
annuities  {Ward  v.  Arch,  1842,  12  Sim.  472;  59  E.  R.  1214;  56  R.  R. 
99);  and  that  it  also  extended  to  claims  under  sec.  42,  to  arrears  of 
rent  or  of  interest  upon  money  charged  upon  land  (see  Lord  Black- 
burn's judgment  in  Thomson  v.  Eastwood,  1877,  2  App.  Cas.  215,  p.  255); 
and  though  Lord  Cairns  and  Lord  Hatherley,  in  their  judgments 
in  that  case,  declined  to  say  that  this  was  clear,  in  the  later  case 
of  Cunningham  v.  Foot,  1878,  3  App.  Cas.  974  {Cox  v.  Dolman,  1852, 
2  De  G.,  M.  &  G.  592),  Lord  Cairns  said  that  that  clause  (s.  25)  had 
always  been  held  to  modify  the  enactment  in  the  42nd  section.  And 
see  cases  where  a  trust  term  was  treated  {Cox  v.  Dolman,  1852,  2  De  G. 
M.  &  G.,  592;  42  E.  R.  1003;  Hunter  v.  Noclwlds,  1849,  1  M.  &  G.  640 
41  E.  R.  1413 ;  Lewis  v.  Duncombe,  1861,  29  Beav.  175 ;  54  E.  R.  594 
Shaw  V.  Johnson,  1861,  1  Drew.  &  Sm.  412;  62  E.  R.  437;  Knight  v. 
Bounjer,  1858,  2  De  G.  &  J.  442 ;  44  E.  R.  1053 ;  see  Hewitt,  pp.  179- 
183).  These  cases  were  before  the  date  when  the  Act  of  1874  (37  &  38 
Yict.  c.  57)  came  in  force.  See,  as  to  the  effect  of  this,  Hewitt,  pp.  179- 
183.  The  fact  that  a  mortgage  was  in  the  form  of  a  trust  for  sale  did 
not  bring  it  within  the  operation  of  sec.  25  of  3  &  4  Will.  iv.  c.  27,  or 
prevent  the  operation  of  sec.  28,  a  deed  so  framed  being  merely  a  par- 
ticular form  of  mortgage  {Locking  v.  Barker,  1872,  8  Ch.  30  ;  LnreAlisoUy 
Johnson  v.  Mounsey,  1879,  11  Ch.  D.  284;  Kirkwood  v.  Thompson,  1865, 
2  Hem.  &  M.  392 ;  71  E.  R.  515). 

In  In  re  Alison  (1879,  11  Ch.  D.  284)  the  mortgage  was  made  in 
1827,  and  the  mortgagee  entered  into  possession  in  1849,  and  never 
afterwards  acknowledged  the  mortgagor's  title ;  he  died  in  1874,  having 
devised  to  trustees,  who  sold  in  1876;  it  was  held  by  the  Court  of 
Appeal  that  although  the  devisees  of  the  mortgagee,  taking  as  trustees 
under  his  will,  sold  and  conveyed  by  a  deed  reciting  the  mortgage 
and  that  the  sale  was  made  in  pursuance  of  the  powers  of  the  mortgage 
and  the  will,  the  mortgagor's  title  was  barred  and  extinguished  by  sec.  34, 
and  that  he  had  no  interest  in  the  proceeds  of  sale.  In  Cha^pman  v. 
Cm-pe  (1879,  27  W.  R.  781),  also,  it  was  held  that  when  the  estate  of  the 
mortgagor  in  the  equity  of  redemption  was  extinguished,  the  trust  of 
the  surplus  proceeds  of  sale  was  also  extinguished  and  the  mortgagee 
absolutely  entitled. 

It  seems,  however,  that  if  in  the  case  of  a  mortgage  in  the  form  of  a 
trust  for  sale  (as  in  Locking  v.  Barker,  or  In  re  Alison,  supi^a),  or  in  the 
case  of  a  mortgage  containing  a  power  of  sale  which  in  terms  declares  a 
trust  of  the  surplus  proceeds  of  sale  (as  in  Chapman  v.  Corpe,  supra), 
the  sale  takes  place  before  the  mortgagor's  right  is  barred  by  tlie  statute, 
the  mortgagee  would  become  an  express  trustee  of  the  proceeds  (see 
judgment  of  James,  L.J.,  in  Locking  v.  Barker,  1872,  8  Ch.,  at  p.  30, 
and  see  per  Baggallay,  L.J.,  in  In  re  Alison,  1879,  11  Ch.  D.,  at  p.  298), 
and  therefore  could  not  have  claimed  a  title  to  the  surplus  money  after 
paying  his  debt  under  or  by  analogy  to  any  Statute  of  Limitation  then 
in  force  [that  is  to  say,  no  Statute  of  Limitations  runs  in  his  favour 
in  such  a  case  against  a  claim  to  the  proceeds  of  sale].      The  result 
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would  apparently  be  the  same  where  a  sale  is  made  by  a  mortgagee 
under  the  statutory  power  (see  C.  A.,  1881,  s.  21,  subs.  (3)).  Sec.  25 
only  includes  "express"  trusts,  and  does  not  apply  to  constructive 
trusts  {St.  Mary  Mof/dalen  v.  A.-G.,  1857,  6  H.  L.  C.  189  ;  10  E.  R.  1267 ; 
Ft/rah  v.  Woodcock,  1871,  19  W.  R.  462),  and  accordingly  the  statute 
runs  in  the  case  of  constructive  trusts. 

So  also  in  the  case  of  constructive  trusts  of  personal  estate  not 
within  sec.  35  of  3  &  4  Will,  iv.,  it  has  been  held  that  time  runs 
(Banrier  v.  Berridge,  1881,  18  Ch.  D.  254). 

Sec.  25  of  3  &  4  Will.  iv.  c.  27,  only  applies  to  claims  within  that 
statute,  and  therefore  does  not  apply  to  actions  for  the  recovery  of 
personal  estate  other  than  money  charged  on  land  or  rent.  But  sec.  25, 
subs.  2,  of  the  Judicature  Act,  1873,  provides :  "  No  claim  of  a  cestui  que 
tnist  against  his  trustee  for  any  property  held  on  an  express  trust  shall 
be  held  to  be  barred  by  any  Statute  of  Limitations."  This  enactment 
in  efiect  extends  sec.  25  of  3  &  4  Will.  iv.  c.  27,  to  personal  estate 
(per  Kay,  J.,  Banner  v.  Berridge,  1881,  18  Ch.  D.,  p.  262),  and  see  as 
to  words  cestzii  que  trust  and  trustee,  Doohy  v.  Watson,  1888,  39 
Ch.  D.  p.  182;  In  re  Jane  Davis,  [1891]  3  Ch.  119,  and  that  this  is 
generally  a  statutory  declaration  of  the  rule  in  equity  {per  Baggallay, 
L.J.,  In  re  Cross,  1882,  20  Ch.  D.  121).  As  to  the  statutory  modi- 
Jications  of  the  rule  that  time  will  not  run  in  favour  of  an  express 
trustee,  sec.  10  of  37  &  38  Yict.  c.  57,  provides  that  "no  action,  suit,  or 
other  proceeding  shall  be  brought  to  recover  any  sum  of  money  or 
legacy  charged  upon  or  payable  out  of  any  *  land  or  rent '  at  law  or  in 
equity,  and  secured  by  an  express  trust,  or  to  recover  any  arrears  of 
rent  or  of  interest  in  respect  of  any  sum  of  money  or  legacy  so  charged 
or  payable  and  so  secured,  or  any  damages  in  respect  of  such  arrears, 
except  within  the  time  within  which  the  same  would  be  recoverable  if 
there  were  not  any  such  trust."  It  is  not  clear  whether  express  trustees 
could  claim  the  benefit  of  this  section  (see  Hewitt  on  Limitations,  pp. 
179-184). 

In  order  to  reconcile  subs.  2  of  sec.  25  of  the  Judicature  Act  of 
1873  and  the  provision  of  sec.  10  of  37  &  38  Vict.  c.  57,  it  has  been 
suggested  (see  Lewin  on  Trusts,  8th  ed.,  p.  885 ;  9th  ed.,  p.  1008)  that 
the  section  of  the  Judicature  Act  applies  as  between  trustee  and  cestui 
que  trust,  and  sec.  10  of  the  Act  (37  &  38  Vict.  c.  57)  applies  as  between 
the  land  charged  and  the  persons  entitled  to  the  charge.  But  Mr. 
Hewitt  (p.  181)  points  out  that  the  authorities  usually  cited  for  this 
proposition  {Fearnside  v.  Flint,  1882,  22  Ch.  I).  579 ;  Hughes  v.  Coles, 
1884,  27  Ch.  D.  231)  do  not  establish  it.  This  question,  however,  is  not 
very  material  to  mortgagees,  since  the  surplus  proceeds  of  sale  do  not 
appear  to  be  "money  charged  upon  land"  within  the  meaning  of  sec.  10 
of  37  &  38  Vict.  c.  57. 

The  Trustee  Act,  1888,  51  &  52  Vict.  59,  s.  8,  gives  trustees  the 
right  to  plead  any  Statute  of  Limitations  where  one  applies,  and  if  none 
applies,  then  to  plead  lapse  of  time  as  a  bar  to  the  like  extent  as  if  the 
claim  had  been  in  an  action  of  debt,  and  to  do  this  in  case  of  any  claim, 
with  the  exception  of  claims  founded  on  fraud  or  fraudulent  breaches 
of  trust  to  which  the  trustee  was  party  or  privy,  or  to  recover  trust 
proj)erty,  or  the  proceeds  thereof  still  retained  by  the  trustee,  or  pre- 
viously received  by  the  trustee  and  converted  to  his  own  use.  The 
definition  of  trustee  in  this  Act  is  very  wide,  and  includes  both  express 
and  constructive  trustees  (see  Hewitt,  Limitations,  pp.  184-190). 
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This  enactment  would  not  protect  a  mortgagee  who  retains  the 
surplus  proceeds  of  sale  for  his  own  use,  but  it  would  generally  protect 
a  mortgagee  who  pays  the  surplus  by  mistake  to  the  wrong  person,  or, 
as  is  often  the  case,  lets  his  solicitor  as  agent  receive  and  apply  the 
money.  In  the  case  of  Thome  v.  Heard  ([1895]  A.  C.  495),  where  the 
mortgagees  had  allowed  their  solicitor  to  receive  the  purchase-money 
and  had  been  paid  by  him  the  amount  owing  on  their  mortgage,  and 
the  solicitor  had  subsequently  become  bankrupt  without  paying  over 
the  balance,  it  was  held  after  the  lapse  of  six  years  that  the  mortgagees 
were  protected  by  sec.  8  of  the  Trustee  Act  of  1888,  Lord  Herschell 
holding  on  the  facts  that  leaving  the  money  in  the  hands  of  the  solicitor, 
in  the  belief  that  he  was  entitled  to  distribute  it,  was  clearly  not  a 
retention  by  the  mortgagees. 

The  rule  that  prevailed  prior  to  the  Statute  of  Limitations,  3  &  4 
Will.  IV.  c.  27,  that  no  lapse  of  time  barred  the  right  of  the  mortgagor 
of  lands  to  redeem  the  whole,  provided  he  held  2yossessio7i  of  part  (Sel.  Ca. 
in  Ch.  55;  1728,  2  P.  Wms.  511),  has  been  abolished  by  sec.  28  of  the 
statute.  Hence,  it  has  been  held  that  where  a  mortgagee  had  been 
in  undisturbed  possession  of  part  of  the  land  in  the  mortgage  for  up- 
wards of  twenty  years,  the  right  of  the  mortgagor  to  redeem  that  part 
of  the  land  was  barred  although  he  held  possession  of  the  remainder 
(Kinsman  v.  Bouse,  1881,  17  Ch.  D.  104,  and  sec.  16  of  3  &  4  Will.  iv. 
c.  27 ;  saving  the  rights  of  persons  under  disability,  does  not  apply  as 
between  a  mortgagor  and  mortgagee,  ibid.). 

Possession  under  the  Act  of  3  &  4  Will.  iv.  c.  27,  or  the  Act  of  1874, 
need  not  be  "  adverse  "  in  the  sense  in  which  that  term  was  formerly  used, 
i.e.  so  as  to  be  inconsistent  with  the  person  entitled  having  the  freehold, 
and  in  fact  amounting  to  such  a  change  of  seisin  as  to  be  a  tortious 
freehold  (see  Hewitt,  p.  72 ;  note  to  Nepean  v.  Doe  and  Taylor  v.  Horde, 
1837,  2  Sm.  L.  C,  542) ;  but  it  is  still  necessary  that  the  possession  should 
be  adverse  in  the  sense  that  it  must  be  by  a  person  claiming  and  intending 
to  hold  as  owner  (Hewitt,  p.  73 ;  Lyell  v.  Kennedy,  1889,  14  App.  Cas. 
437,  see  p.  460 ;  Scott  v.  .S'.,  1854,  4  H.  L.  C.  1065,  see  p.  1085 ;  10  E.  K. 
779).  So,  in  like  manner,  time  will  not  run  in  favour  of  a  mortgagee 
under  sec.  28  {i.e.  sec.  7  of  37  &  38  Vict.  c.  57)  unless  he  holds  possession 
in  his  character  of  mortgagee  (Hewitt,  p.  135),  while  that  is,  his  posses- 
sion may  be  referred  to  another  lawful  title.  Thus,  in  Hyde  v.  Dallaway, 
1843,  2  Ha.  528;  67  E.  R.  218;  62  R.  R.  219,  where  a  person  to  whom 
an  estate  was  mortgaged  by  the  tenant  for  life,  and  the  remainderman 
purchased  the  interest  of  the  tenant  for  life,  after  having  been  in 
possession,  without  any  acknowledgment  of  the  mortgagor's  title  for 
six  years,  and  then  continued  in  possession  for  twenty  years,  it  was  held 
by  Sir  James  Wigram,  V.-C,  that  such  possession  was  not  adverse  during 
the  existence  of  the  life  estate,  and  that  the  Statute  3  &  4  Will.  iv. 
c.  27,  s.  28,  was  not,  therefore,  a  bar  to  a  suit  for  redemption  against 
the  remainderman  (see  also  Rafferty  v.  King,  1836,  1  Keen,  601;  48 
E.  R.  439 ;  44  R.  R.  126 ;  Price  v.  Copner,  1823,  1  S.  &  S.  347 ;  57  E.  R. 
139).  The  result  is  the  same  where  a  mortgagee  of  the  fee  acquires  a 
life  interest  in  the  mortgaged  property  hefore  he  enters  into  possession. 

Acknowledgments  hy  Mortgagee. — Before  the  passing  of  3  &  4  Will.  iv. 
c.  27,  a  very  slight  act  or  admission,  even  by  parol,  on  the  part  of  the 
mortgagee,  constituted  a  sufficient  acknowledgment  of  the  mortgagor's 
title,  so  as  to  save  his  right  to  redeem.  This  was  altered  by  the  Statute 
3  &  4  Will.  IV.  c.  27,  which  [required  (s.  28)  that  the  acknowledgment 
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should  be  an  acknowledgment  in  writing  of  the  title  of  the  mortgagor 
or  of  his  right  to  redemption.  See  now  the  substituted  sec.  7  of  the  Act 
of  1874  limiting  the  period  to  twelve  years].  Adopting  the  summary 
given  by  Mr.  Hewitt  (p.  141),  referring  to  the  7th  section  of  the  Act 
of  1874,  it  appeai-s  that — 

(1)  The  acknowledgment  must  be  given  to  the  mortgagor  or  some 
person  claiming  his  estate,  [for  example,  by  a  recital  contained  in  a  deed 
to  which  the  mortgagor  is  a  party]  {Batchelor  v.  Micldleton,  1847,  6  Ha.  83), 
[but  not  by  such  a  recital  where  the  mortgagor  is  not  a  party.  Though 
a  conveyance  by  way  of  sale  (to  which  the  mortgagor  was  not  a  party), 
subject  to  the  mortgage,  was  held  sufficient  (Hansard  v.  Hardy,  1812, 
18  Ves.  455] ;  Lucas  v.  Dennison,  1843,  13  Sim.  584).  [An  acknowledg- 
ment made  to  a  bankrupt  mortgagor  is  not  sufficient]  (Markvnck  v. 
Hardiiigliam,  1880,  15  Ch.  D.  339).  It  may  be  made  to  the  agent  of 
such  mortgagor  or  person  claiming  his  estate  {Trulock  v.  Rohey,  1841, 
12  Sim.  402;  59  E.  E.  1186;  56  R.  R.  87;  2  Ph.  396;  41  E.  R.  995; 
and  see  Stansfield  v.  Hobson,  1853,  3  De  G.,  M.  &  G.  620 ;  43  E.  R.  244). 

(2)  It  must  be  given  by  the  mortgagee  or  the  person  claiming  through 
him.  An  acknowledgment  by  the  mortgagee's  agent  is  not  sufficient 
(see  Richardson  v.  Younge,  1871,  6  Ch.  p.  480;  and  cp.  Ley  v.  Peter, 
1858,  3  H.  &  N.  101 ;  27  L.  J.  Ex.  239 ;  but  see  Corporation  of  Dublin  v. 
Judge,  1847,  11  Ir.  L.  R.  8). 

(3)  It  must  be  in  writing  and  signed.  (As  to  what  is  such  a  writing, 
see  Incorporated  Society  of  Dublin  v.  Richards,  1841,  1  Dr.  &  War.  258, 
290 ;  58  R.  R.  266 ;  Fursdon  v.  Clogg,  1842, 10  Mee.  &  W.  572 ;  62  R.  R. 
710 ;  Stansfield  v.  Hobson,  1853,  3  De  G.,  M.  &  G.  620 ;  43  E.  R.  244.) 

(4)  An  acknowledgment  to  one  of  several  mortgagors  will  preserve 
the  title  of  all  the  co-mortgagors. 

(5)  An  acknowledgment  by  one  of  several  mortgagees  will  only  affect 
the  interest  of  the  party  making  the  acknowledgment. 

It  was  held  in  Richardson  v.  Younge  (1871,  L.  R.  6  Ch.  p.  480)  that 
an  acknowledgment  given  by  one  only  of  two  joint-mortgagees,  who  on 
the  face  of  the  mortgage  deed  were  shown  to  have  advanced  the  money 
on  a  joint  account  as  trustees,  did  not  keep  alive  the  right  against  any 
part  of  the  property,  but  was  wholly  inoperative. 

Except  as  mentioned  above,  it  is  not  essential  that  the  acknowledg- 
ment should  be  in  any  particular  form,  nor  is  it  essential  that  the  amount 
actually  due  should  be  stated  (Tridock  v.  Robey,  1841,  12  Sim.  402;  59 
E.  R.  1186;  56  R.  R.  87;  2  Ph.  396;  41  E.  R.  995;  Lord  St.  John  v. 
Broughton,  1838,  9  Sim.  219;  59  E.  R.  342;  47  R.  R.  224;  Stansfield 
v.  Hobs(m,  1853, 16  Beav.  236 ;  51  E.  R.  768 ;  3  De  G.,  M.  &  G.  620 ;  43 
E.  R.  244;  Prance  v.  Sympson,  1854,  Kay,  678;  69  E.  R.  289),  and  it 
may  be  made  by  an  answer  in  Chancery  (Goode  v.  Job,  1858,  1  El.  & 
El.  6),  an  affidavit  in  a  suit,  or  in  a  schedule  to  a  deed,  or  in  the  Insolvent 
Debtor's  Court  (Blair  v.  Nugent,  1846,  3  Jo.  &  Lat.  658),  as  well  as  by  a 
letter  or  other  writing  (Stansfield  v.  Hobson,  1853, 16  Beav.  236  ;  51  E.  R. 
765 ;  3  De  G.,  M.  &  G.  620).  An  acknowledgment,  however,  will  not  be 
inferred  from  equivocal  expressions,  especially  if  coupled  with  a  denial 
of  the  mortgagor's  claim  (Thompson  v.  Bowyer,  1863,  9  Jur.  N.  S.  863; 
11  W.  R.  (M.  R.)975). 

Keeping  accounts  as  mortgagee  in  possession  not  communicated  to 
the  mortgagor  will  not  prevent  time  running  (In  re  Alison,  1879, 
11  Ch.  D.  284;  see  Baker  v.  Wetton,  1845,  14  Sim.  426;  60  E.  R.  423). 
If  the  mortgagor  be  a  party  to  an  assignment  of  the  mortgage  this 
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may  be  sufficient  acknowledgment  of  his  title  {Batchelor  v.  Miclclleton, 
1847,  6  Ha.  75;  67  E.  K.  1088;  77  R.  R.  19);  but  not  an  assignment 
to  which  he  is  not  party,  though  expressed  to  be  subject  to  the  equity 
of  redemption  {Lums  v.  Dennison,  1843,  13  Sim.  484;  60  E.  R.  227; 
60  R.  R.  409;  In  re  Alison,  1879,  11  Ch.  D.  284).  It  has  been  held 
that  the  acknowledgment  of  the  mortgagee  binds  his  lessee  {Ball  v. 
Lord  River sdale,  1816,  Beat.  550);  and  that  an  admission  of  title  by 
a  tenant  is  tail  under  the  will  of  a  mortgagee  in  fee  in  possession  will 
bind  those  in  remainder  {Pendleton  v.  Booth,  1859,  1  Gif.  35  ;  65  E.  R. 
814 ;  1  De  G,  F.  &  J.  81 ;  45  E.  R.  289),  the  acknowledgment  appears 
to  have  been  given  after  the  mortgagee  had  been  in  possession  twenty 
years;  and  where  more  than  twenty  years  after  a  mortgagee  had  entered 
into  possession,  the  mortgagor's  solicitor  wrote  to  the  mortgagee,  request- 
ing to  know  when  he  could  see  the  mortgagee  upon  the  subject  of  the 
mortgage.  The  mortgagee  replied  by  a  letter,  saying,  "  I  do  not  see  the 
use  of  a  meeting,  unless  someone  is  ready  with  the  money  to  pay  me  oftV* 
it  was  held  that  the  letter  of  the  mortgagee  was  a  sufficient  acknowledg- 
ment in  writing  to  exclude  the  application  of  the  Statute  of  Limitations 
{Stansfield  v.  Hohson,  1853,  3  De  G.,  M.  &  G.  620  ;  43  E.  R.  244).  But 
it  has  since  been  held  that,  by  the  effect  of  sec.  34  of  3  &  4  Will.  iv. 
c.  27,  an  acknowledgment  after  the  bar  cannot  set  it  up,  but  is  inopera- 
tive (see  infra,  Sanders  v.  S.,  1881,  19  Ch.  D.  373  ;  Henning  v.  Blanton^ 
1873,  21  W.  R.  636 ;  In  re  Alison,  1879,  11  Ch.  D.  284;  Kibble  v.  Fair- 
thorne,  [1895]  1  Ch.  219).  [See,  however,  In  re  Hazeldine's  Trusts,  [1907] 
1  Ch.  686;  reversed  [1907]  W.  K  218.] 

It  must  be  borne  in  mind  that  the  cases  above  cited  relate  to  acknow- 
ledgments by  the  "  mortgagee  "  under  sec.  28  of  3  &  4  Will.  iv.  c.  27,  or 
sec.  7  of  37  &  38  Vict.  c.  57,  and  not  to  acknowledgments  by  the  "  mort- 
gagor or  person  liable  to  pay,"  under  sec.  40  of  3  &  4  Will.  iv.  c.  27,  or 
sec.  8  of  37  &  38  Vict.  c.  57,  or  sec.  42  of  3  &  4  Will.  iv.  c.  27.  It 
would  be  rash  to  take  the  decisions  on  any  one  section  of  these  Acts 
as  applying  to  any  other  (Mr.  Hewitt's  book,  pp.  144,  145). 

Acknowledgment  by  Mortgagor. — Sec.  8  of  37  &  38  Vict.  c.  57  (re- 
enacting,  with  the  alteration  of  twelve  years  for  twenty,  sec.  40  of  the  3  &  4 
Will.  IV.  c.  27),  provides  that  the  bar  shall  apply  imless  in  the  meantime 
'{Re  Clifden,  [1900]  1  Ch.  774)  some  part  of  the  principal  money  or  some 
interest  thereon  shall  have  been  paid,  or  some  acknowledgment  of  the 
right  thereto  shall  have  been  given,  signed  by  the  person  by  whom  the 
same  shall  be  payable,  or  his  agent,  to  the  person  entitled  thereto,  or 
his  agent.  [A  part  payment  to  take  the  case  out  of  the  statute  must  be 
a  part  payment  from  which  a  promise  to  pay  can  be  implied.  Payment 
in  bankruptcy  proceedings  is  not  sufficient  {Taylor  v.  Hollard,  [1902] 
1  K.  B.  676).  Payment  of  interest  by  a  receiver  appointed  under  the 
■Conveyancing  Act  is  sufficient  {Be  Hole,  [1899]  2  Ch.  107).  The  payment 
may  be  made  by  a  person  who  is  interested  {Bradshaw  v.  Widdrington, 
[1902]  2  Ch.  430  ;  Be  Lacey,  [1907]  1  Ch.  330).]  Sec.  42  of  3  &  4  Will.  iv. 
•c.  27,  limits  any  claim  to  arrears  of  rent  or  interest  on  moneys  charged 
on  land  or  legacies  to  six  years  after  the  same  shall  have  become  due 
or  next  after  acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto,  or  his  agent,  signed  by  the  person 
to  whom  the  same  was  payable,  or  his  agent.  The  terms  as  to  acknow- 
ledgment in  these  two  sections  seem  similar  to  those  of  sec.  7  of  the  Act 
■of  1874,  as  to  acknowledgments  by  mortgagees  to  this  extent,  that  the 
Acknowledgment  must  be  in  writing  and  it  must  be  given  to  the  person 
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entitled  thereto,  or  his  agent.  Under  sec.  8  of  37  &  38  Vict.  c.  57, 
and  sec.  42  of  3  &  4  Will.  iv.  c.  27,  acknowledgment  by  an  agent  is 
effectual,  whereas  under  sec.  7  of  37  &  38  Vict.  c.  57,  it  may  be  signed 
by  the  mortgagee,  or  "  the  person  claiming  through  him."  In  St.  John  v. 
Broughton  (1838,  9  Sim.  214;  59  E.  R  342;  47  E.  K.  224)  it  was  held 
that  an  acknowledgment  under  sec.  40  of  3  &  4  Will.  iv.  c.  27,  by  a 
devisee  in  trust  for  the  debtor,  or  by  the  agent  of  such  trustee,  was 
sufficient,  and  in  Toft  v.  Stephenson  (1851,  1  De  G.,  M.  &  G.  28 ; 
43  E.  R  461),  that  such  acknowledgment  might  be  given  by  a  trustee 
appointed  by  the  Court.  It  is  a  question  whether  an  acknowledgment 
of  one  of  two  trustee  mortgagors  would  be  good  {Richardson  v.  Younge, 
1871,  L.  K.  6  Ch.  480,  a  case  of  mortgagees),  but  otherwise  it  would 
seem  that  the  general  rule  that  an  acknowledgment  by  one  of  two  joint 
debtors  binds  all  would  apply  to  acknowledgments  under  these  sections 
whether  they  were  liable  jointly,  or  one  as  principal  and  the  other  as 
surety,  and  that  an  acknowledgment  under  sec.  42  of  3  &  4  Will,  iv., 
c.  27,  or  sec.  8  of  37  &  38  Vict.  c.  57,  by  a  tenant  for  life,  would  be 
sufficient  against  those  entitled  in  remainder  (Hewitt,  pp.  143-145). 
[An  acknowledgment  by  the  following  persons  interested  has  been  held 
sufficient: — A  dowress  (Ames  v.  Mannering,  1859,  26  Beav.  583),  an 
assignee  of  the  equity  of  redemption  {Forsyth  v.  Bristoiv,  1853,  8  Exch. 
716),  an  owner  of  one  estate  of  several  mortgaged  estates  even  though  the 
owners  of  the  other  estates  be  bond-fide  purchasers  for  value  {Chinnery 
V.  Evans,  1864,  11  H.  L.  0.  115;  11  E.  R  1284).] 

It  has  been  held  that  an  acknowledgment  given  to  a  first  mortgagee 
by  a  mortgagor  who  has  made  subsequent  incumbrances  will  not  bind 
subsequent  mortgagees  {Bolding  v.  Lane,  1863,  1  De  G.,  J.  &  S.  122 ; 
46  E.  K.  47).  See  further,  as  to  acknowledgments  under  sees.  40  and  42 
of  3  &  4  Will.  IV.  c.  27,  Holland  v.  Clark,  1842,  1  Y.  &  C.  C.  151,  169 ; 
62  E.  R.  831 ;  57  R  R.  287 ;  Grenfell  v.  Girdlestone,  1837,  2  Y.  &  C. 
Ex.  676 ;  Harlock  v.  Ashherry,  1882,  19  Ch.  D.  539.  The  acknowledg- 
ment must  be  written  with  the  intention  of  making  or  showing  the 
writer  liable  to  the  demand,  as  was  said  in  Harlock  v.  Ashherry,  iibi 
supra,  and  must  amount  to  an  acknowledgment  of  a  right ;  see  Blair 
v.  Nugent,  1846,  3  Jo.  &  Lat.  658,  677  ;  72  R  R  154.  [Where  the  hand 
to  receive  and  hand  to  pay  are  the  same  the  statute  does  not  run 
{Topham  v.  Booth,  1887,  35  Ch.  D.  607).  The  same  principle  has  been 
applied  where  a  husband  borrowed  trust  funds  to  the  income  of  which 
his  wife  was  entitled  {Re  Dixon,  [1900]  2  Ch.  561).] 

Sec.  34  of  3  &  4  Will.  iv.  c.  27  only  applies  to  the  right  or  title  to  "land, 
rent,  or  advowson,"  and  it  is  possible  that  an  acknowledgment  under  sec.  8 
of  37  &  38  Vict.  c.  37,  or  under  sec.  42  of  3  &  4  Will.  iv.  c.  27,  may  be 
effectual  although  given  after  the  statutory  period  has  expired  (but  see 
Suttcm  v.  S.,  1882,  22  Ch.  D.  511,  and  Fearnside  v.  Flint,  1882,  22  Ch.  D. 
579;  Gregson  v.  Hindley,  1846,  10  Jur.  383).  In  KihUe  v.  Fairthorne, 
[1895]  1  Ch.  224,  Romer,  J.,  said  :  "  Take  the  Act  3  &  4  Will.  iv.  c.  27,  and 
it  will  be  found  that  there  are  two  sets  of  enactments,  one  dealing  with 
rights  against  the  land,  and  the  other  with  personal  remedies.  These 
two  sets  of  enactments  stand  on  an  entirely  different  footing.  As  to 
the  land,  it  is  provided  that  when  the  statutory  limitation  operates,  not 
only  is  the  remedy  against  the  land  barred,  but  tlie  mortgagee's  interest 
in  it  is  extinguished.  In  the  second  set  of  provisions,  those  relating  to 
personal  remedies,  the  statutory  limitation  has  a  different  effect.  There, 
only  the  remedy  is  barred,  the  debt  itself  not  being  extinguished."    [See 
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also  In  re  Hazeldines  Trusts,  [1907]  1  Ch.  686 ;  reversed  [1907]  W.  K 
218.] 

Effect  of  Bar  under  3  &  4  Will.  IV.  c.  27. — Where  a  right  to  recover 
land,  rent,  or  an  advowson  is  barred,  the  right  or  estate  barred  is  by  sec. 
34  absolutely  extinguished  (vide  supra,  p.  369,  and  cases  of  StaTisfield  v. 
Hohson,  Sanders  v.  Sanders,  etc.,  there  cited).  The  effect  of  what  is  called 
the  parliamentary  conveyance  by  the  Act  is  discussed  in  the  note  to 
Taylor  v.  Horde,  1837,  2  Smith's  L.  C,  10th  ed.,  p.  701 ;  11th  ed.,  p.  576. 
Where  a  mortgagor  pays  off  the  money  owing  under  the  mortgage  he 
becomes,  at  law,  a  tenant-at-will  to  the  mortgagee,  the  proviso  in  sec.  7 
of  3  &  4  Will.  IV.  c.  27  not  being  applicable,  and  accordingly  under  that 
section  after  the  expiration  of  thirteen  years  from  the  date  of  payment 
off,  the  legal  estate  is  revested  in  the  mortgagor.  But  so  long  as  the 
relation  of  mortgagor  and  mortgagee  subsists,  the  possession  of  the  mort- 
gagor being  that  of  tenant-at-will,  the  proviso  in  sec.  7  of  3  &  4  Will.  iv. 
c.  27  will  be  applicable,  and  accordingly,  although  the  mortgagee's  claim 
to  any  mortgage  money  will  be  barred  by  the  mortgagor  remaining  in 
possession  for  twelve  years  without  payment  of  interest  or  acknowledg- 
ment, nevertheless  such  possession  will  not  be  sufficient  to  revest  the  legal 
estate  in  the  mortgagor  (Sands  to  Thompson,  1883,  22  Ch.  D.  614;  Kibble 
V.  Fairthorne,  [1895]  1  Ch.  219). 

Where  the  personal  remedy  for  the  debt  only  is  barred  and  the  right 
not  extinguished,  although  sec.  42  of  3  &  4  Will.  iv.  c.  27  prevents  the 
mortgagee  as  plaintiff  claiming  more  than  six  years'  arrears  of  interest, 
nevertheless  if  he  is  defendant  in  a  redemption  action  he  gets  all  arrears 
that  may  be  owing  (Edmunds  v.  Waugh,  1866, 1  Eq.  418, 421 ;  Marshfield 
V.  Hutclmigs,  1887,  34  Ch.  D.  721 ;  but  see  Mason  v.  Broadbent,  1863, 
33  Beav.  296 ;  55  E.  R.  381).  [No  Statute  of  Limitations  is  applicable 
to  a  charge  on  personal  estate.  It  follows  that  the  right  to  recover  the 
debt  is  not  barred  by  lapse  of  time,  and  interest  is  recoverable  for  the 
whole  period  from  the  date  of  the  debt  being  incurred  (Mellersh  v.  Brown^ 
1890,  45  Ch.  D.  225;  Be  Stucley,  [1906]  1  Ch.  67).] 

Fayment  of  Interest. — The  Act  7  Will.  iv.  &  1  Vict.  c.  28,  enacts  that 
it  shall  be  lawful  for  the  mortgagee  "  to  make  an  entry  or  bring  an 
action  at  law  or  suit  in  equity  "  to  recover  the  land  at  any  time  within 
twenty  years  "  after  the  last  payment  of  any  part  of  principal  or  interest 
secured  by  such  mortgage."  In  like  manner  sec.  40  of  3  &  4  Will.  iv. 
c.  27  (now  replaced  by  sec.  8  of  37  &  38  Vict.  c.  57),  which  limits  the 
time  within  which  money  charged  on  land  or  legacies  can  be  recovered, 
provides  in  effect  that  an  acknowledgment,  whether  in  writing  (as  to 
which  see  above),  or  by  part  payment  or  payment  of  interest,  shall  keep 
alive  the  right  of  action. 

The  other  Statute  of  Limitations,  passed  under  Will.  iv.  (namely,  3  & 
4  Will.  IV.  c.  42),  which  requires  actions  on  bonds  and  other  specialties 
to  be  brought  within  twenty  years,  contains  a  proviso  (s.  5)  "  that  if  any 
acknowledgment  shall  have  been  made,  either  by  writing  signed  by  the 
party  liable  by  virtue  of  such  indenture,  specialty,  or  recognisance,  or  his 
agent,  or  part  payment  or  part  satisfaction  on  account  of  any  principal 
or  interest  being  then  due  thereon,"  then  the  party  entitled  shall  have 
a  further  period  of  twenty  years  from  the  date  of  payment  or  acknow- 
ledgment. In  Harlock  v.  Ashberry  (1882,  19  Ch.  D.  544),  an  action  for 
foreclosure,  and  therefore  not  within  sec.  40  of  3  &  4  Will.  iv.  c.  27,  but 
within  sees.  2  and  24  of  that  Act,  and  the  Act  of  7  Will.  iv.  &  1  Vict, 
c.  28,  it  was  held  that  a  payment  by  a  tenant  of  the  mortgaged  property 
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was  not  sufficient.  Jessel,  M.R.  (p.  545),  says  :  "  The  underlying  principle 
of  all  the  Statutes  of  Limitation  is,  that  a  payment  to  take  a  case  out  of 
the  statute  must  be  a  payment  by  a  person  liable  as  an  acknowledgment 
of  right."  Brett,  L.J.  (p.  548),  gives  a  judgment  to  the  same  effect,  and 
both  treat  this  as  settled  by  the  judgments  in  Chinnery  v.  Uvans  (1864, 
11  H.  L.  C.  115 ;  11  E.  R.  1274),  where  the  same  principle  was  in  effect 
enunciated,  both  as  to  a  payment  under  7  Will.  iv.  &  1  Vict.  c.  28,  and 
under  sec.  40  of  3  &  4  Will.  iv.  c.  27  (see  per  Lord  Westbury,  p.  131 ;  and 
see  Lcu-in  v.  Wilson,  1886, 11  App.  Cas.  644,  645).  In  In  re  Frishy,  Allison 
V.  Frishj  (1889,  43  Ch.  D.  117),  payment  of  interest  by  the  mortgagor  was 
lield  to  prevent  the  bar  of  sec.  40  (if  it  applied),  being  a  defence  in  an 
action  against  a  surety  on  his  separate  covenant.  See  per  Fry,  L.J. 
(p.  117):  "In  my  opinion  a  payment  satisfying  the  words  of  the  section 
is  made  whenever  there  is  a  render  of  money  to  a  person  entitled  to 
receive  it  by  a  person  liable  to  pay  it.  I  agree  that  payment  by  a 
stranger  would  not  do,  the  money  in  that  case  not  being  paid  in  dis- 
charge of  a  liability  of  the  person  paying  it."  In  that  case,  Bowen,  L.J., 
expressed  an  opinion  that  sec.  40  did  not  apply  to  personal  actions  on 
the  covenant  in  a  mortgage  deed  brought  against  persons  other  than 
the  mortgagor  or  his  representatives,  but  held  that,  if  it  did  apply,  the 
payment  by  the  mortgagor  was  sufficient  to  keep  alive  the  debt  against 
the  surety. 

So  far  it  is  clear  that  payment  by  a  stranger  will  not  do.  But  a 
difficulty  arises  on  the  cases,  to  say  whose  payment  will  be  sufficient. 
A  danger  to  mortgagees  arises  in  case  of  an  assignment  by  the  mortgagor 
of  the  equity  of  redemption,  if  a  proposition  is  to  be  taken  as  established, 
on  which  North,  J.,  and  the  three  judges  of  the  Court  of  Appeal  (but 
not  the  House  of  Lords)  partly  based  their  judgments  in  Neivbould  v. 
Smith  (1885,  29  Ch.  D.  882 ;  33  Ch.  D.  127 ;  14  App.  Cas.  423),  where 
the  mortgagor  had  assigned  the  equity  of  redemption  :  North,  J.,  and  the 
Court  of  Appeal  held  that  a  payment  of  interest  by  the  mortgagor  after 
the  assignment  would  not  be  sufficient  to  prevent  the  statute  running 
in  favour  of  the  assigns  of  the  equity  of  redemption.  The  House  of  Lords 
affirmed  the  decision  on  another  ground,  but  expressly  declined  to  express 
an  opinion  on  the  point. 

On  the  other  hand,  in  Doe  d.  Palmer  y.  Eyre  (1851, 17  Q.  B.  366),  and 
Ford  V.  Ager  (1863,  32  L.  J.  Ex.  269),  it  was  held  that  where,  after  the 
mortgage,  persons  had  acquired  a  title  by  possession  against  the  moii- 
gagor  to  part  of  the  mortgaged  property,  payment  of  interest  by  the 
mortgagor  kept  alive  the  rights  of  the  mortgagee  to  recover  the  whole, 
though  the  mortgagor  could  not  have  done  so.  And  see  Doe  d.  Baddcley 
\.  Massey  {IS^\,  17  Q.  B.  373;  20  L.  J.  Q.  B.  434),  where  a  title  by 
possession  had  been  acquired  by  a  tenant  against  the  mortgagor  to  part 
of  the  mortgaged  property,  and  it  was  held  that  he  could  not  set  up  the 
bar  against  an  assign  who  had  purchased  and  taken  a  conveyance  from 
the  mortgagee  as  well  as  the  mortgagor,  and  that  such  assign  was  a 
person  claiming  under  the  mortgage  within  7  Will.  iv.  &  1  Vict.  c.  28. 
And  in  Chinnery  v.  Evans  (1864,  11  H.  L.  C.  129;  11  E.  R.  1274),  more 
than  twenty  years  before  action  for  foreclosure  by  the  mortgagee,  the 
mortgagor  of  three  properties  mortgaged  had  sold  two  to  purchasers 
without  notice  of  the  mortgage,  the  mortgagee  had  obtained  the  appoint- 
ment of  a  receiver  of  the  third,  and  the  receiver  had  out  of  the  rents 
paid  the  whole  interest,  and  was  held  in  law  the  agent  of  the  mortgagor. 
It  was  held  that  this  kept  alive  the  right  of  the  mortgagee  to  recover  all 
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three  properties  (see  the  judgment  of  Lord  Westbury  (p.  135),  which 
seems  inconsistent  with  the  judgment  of  the  Court  of  Appeal  va.Newhould 
V  Smith,  supra).  (These  decisions  are  criticised  in  Thornton  v.  France, 
[1897]  2  Q.  B.  143.) 

Payment  of  interest  by  a  tenant  for  life  of  the  mortgaged  estate  is 
sufficient  to  keep  alive  the  debt  as  a  charge  on  the  fee  {Barclay 
V.  Owen,  1889,  60  L.  T.  220 ;  B^crrell  v.  Barl  of  Egremont,  1843,  7  Beav. 
205;  49  E.  R.  1043;  64  R.  R.  63;  Hollingshead  v.  Webster,  1888, 
37  Ch.  D.  651 ;  Pears  v.  Laing,  1871,  12  Eq.  Rep.  55,  56 ;  Raffertij 
V.  King,  1836,  1  Keen,  601  ;  48  E.  R.  439;  44  R.  R.  126;  Topham  v. 
Booth,  1887,  35  Ch.  D.  607;  and  distinguish  In  re  England,  [1895] 
2  Ch.  100,  820).  [A  tenant  for  life  must  (apart  from  the  special 
terms  of  the  instrument  creating  the  settlement)  keep  down,  to  the 
extent  of  the  rents  and  profits  received  by  him,  the  interest  on  all 
paramount  incumbrances  {Honywood  v.  Honywood,  [1902]  1  Ch.  347).] 
There  is  more  difficulty  where  a  claim  is  made  to  have  the  mortgage 
debt  paid  out  of  the  assets  of  a  deceased  mortgagor  not  comprised  in  the 
mortgage.  The  payment  of  interest  by  a  tenant  for  life,  under  a  settle- 
ment made  by  the  owner  of  the  equity  of  redemption,  who  has  entered 
into  a  covenant  to  pay  the  mortgage  debt,  was  held  by  Chitty,  J., 
referring  to  Roddam  v.  Morley  and  Forsyth  v.  Bristowe,  infra,  sufficient 
to  keep  alive  the  right  to  sue  the  trustee  and  executor  of  the  covenantor 
to  have  the  assets  applied  in  payment  {Dihh  v.  Walker,  [1893]  2  Ch.  429). 
In  Roddam  v.  Moiiey  (1856,  1  De  G.  &  J.  1 ;  44  E.  R.  622),  payment  by 
a  devisee  for  life  of  real  estate  of  the  testator  of  interest  on  a  debt  by 
bond,  in  which  the  heirs  were  bound,  was  held  to  be  sufficient  to  keep 
the  right  alive  against  the  parties  interested  in  remainder  in  the  real 
estate,  though  it  was  held  that  the  money  due  on  the  bond  was  not 
a  sum  payable  out  of  land  within  sec.  40  of  3  &  4  Will.  iv.  c.  27.  In 
Forsyth  v.  Bristoive,  1853,  8  Ex.  716,  payment  of  interest  by  the  assignee 
of  the  equity  of  redemption  was  held  to  keep  alive  the  right  to  sue  the 
mortgagor  on  the  covenant.  [Payment  of  interest  by  a  devisee  of  the 
part  of  the  testator's  real  estate  was  held  to  keep  alive  the  right  of 
the  mortgagee  to  payment  out  of  the  rest  of  the  real  estate  {Re  Lacey, 
[1907]  1  Ch.  330,  where  the  authorities  are  fully  discussed).] 

By  sec.  14  of  the  Mercantile  Law  Amendment  Act,  1856,  19  &  20 
Vict.  c.  97,  it  is  enacted :  "  In  reference  to  the  provisions  of  the  Acts  of 
21  Jac.  I.  c.  16,  s.  3 ;  3  &  4  Will.  iv.  c.  42,  s.  3  ;  and  16  &  17  Vict.  c.  113, 
s.  20  (Ireland),  where  there  shall  be  two  or  more  co-contractors  or 
co-debtors,  whether  bound  or  liable  jointly  only  or  jointly  and  severally, 
or  executors  or  administrators  of  any  contractor,  no  such  co-contractor 
or  co-debtor,  executor,  or  administrator  shall  lose  the  benefit  of  the  said 
enactments  or  any  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason 
only  of  payment  of  any  principal,  interest,  or  other  money  by  any  other 
or  others  of  such  co-contractors  or  co-debtors,  executors,  or  adminis- 
trators." This  enactment  does  not  in  terms  apply  to  cases  within  3  &  4 
Will.  IV.  c.  27  (see  In  re  Frisby,  1889,  43  Ch.  D.  106,  116). 

As  to  the  equitable  right  to  recover  against  the  assets  of  the  testator 
which  have  been  distributed  among  beneficiaries,  see  ante,  p.  366,  where 
the  effect  of  express  trusts  is  discussed,  and  the  cases  of  Ridgway  v. 
Newstead,  1861,  3  De  G.,  F.  &  J.  474,  and  In  re  Gale,  Blake  v.  Gale,  1885, 
31  Ch.  D.  196;  32  Ch.  D.  371,  and  also  the  cases  applying  where  the 
assets  had  been  hond  fide  alienated  for  value. 

It  has  been  held  that  a  mortgage  upon  a  share  to  which  the  mort- 
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gagor  is  entitled  in  money  to  arise  from  the  sale  of  land  is  within  3  &  4 
Will.  IV.  c.  27,  and  that  accordingly  under  such  a  mortgage  only  six  years' 
interest  is  recoverable  {Bmvyer  v.  Woodman,  1867,  3  L.  E.  Eq.  313). 

A  charge  of  debts  by  a  will  on  real  estate  gives  a  simple  contract 
creditor  as  against  the  land  (but  not  against  the  personal  estate)  twelve 
years  instead  of  six  for  the  recovery  of  his  debt  {Re  Stephens,  Warhurton 
V.  Stephens,  1889,  43  Ch.  D.  39). 

Sec.  13  of  23  &  24  Vict.  c.  38  in  effect  extends  the  operation  of 
sec.  40  of  3  &  4  Will.  iv.  c.  27  to  claims  to  recover  the  personal  estate 
of  an  intestate. 

"  Actions  on  the  Covenant "  (3  &  4  Will.  iv.  c.  42). — In  the  same  year 
that  3  &  4  Will.  iv.  c.  27,  \^as  passed  as  to  actions  or  suits  for  recovery 
of  land  and  money  charged  on  land,  another  statute,  3  &  4  Will.  iv.  c.  42, 
dealing  only  with  the  personal  remedy  in  actions  on  covenant  or  other 
specialty  was  passed.  See  this  discussed  by  Mr,  Hewitt  (p.  127).  The 
writer  has  not  found  any  case,  before  the  Act  of  1874  came  in  force, 
dealing  with  the  question  whether  the  action  on  the  covenant  for  prin- 
cipal could  be  maintained  when  the  right  against  the  land  was  barred, 
and  as  before  the  passing  of  the  Act  of  1874,  the  periods  for  proceedings 
against  the  land  and  on  the  covenant  were  both  twenty  years  (although 
the  provisions  as  to  disabilities  and  acknowledgments  were  not  quite 
the  same),  the  question  can  rarely  have  been  material.  It  was,  however, 
important  in  the  case  of  proceedings  to  recover  arrears  of  rent,  or  interest, 
as  3  &  4  Will.  IV.  c.  27,  s.  42,  only  allowed  six  years'  arrears  to  be  re- 
covered, whereas  3  &  4  Will.  iv.  c.  42  allowed  twenty  years.  It  was  held 
by  Lord  Cottenham  in  Hunter  v.  Nockolcls  (1849, 1  Mac.  &  G.  640  ;  41  E.  R. 
1413),  as  to  arrears  of  interest,  after  commenting  on  the  case  of  Die  Vigier 
V.  Zee  (1843,  2  Ha.  326  ;  67  E.  R.  134 ;  62  R  R.  124),  that  the  two  statutes 
must  be  reconciled  by  treating  3  &  4  Will.  I  v.  c.  27,  s.  42,  as  applying 
only  to  the  land,  and  3  &  4  Will.  I  v.  c.  42  as  applying  only  to  the  per- 
sonal remedy,  and  that  consequently  only  six  years'  interest  could  be 
recovered  against  the  land ;  but  that  a  mortgagee  might  recover  twenty 
years'  arrears  in  an  action  on  the  covenant  {Hunter  v.  Nockolcls,  1849, 
1  Mac.  &  G.  640;  41  E.  R.  1413;  Dit  Vigier  v.  Lee,  1843,  2  Ha.  326; 
67  E.  R.  134;  62  R.  R.  124;  and  see  Sinclair  v.  Jackson,  1853,  17  Beav. 
405 ;  51  E.  R.  1090 ;  Manning  v.  Phelps,  1854,  10  Ex.  Rep.  59 ;  Strachan 
V.  Thomas,  1840,  12  Ad.  &  E.  536).  As  to  the  principal  sum,  however, 
the  question  became  important  after  the  Act  of  1874.  37  &  38  Vict. 
c.  57  came  into  force  in  1879,  repealing  by  sec.  9  sec.  40  of  3  &  4 
Will.  IV.  c.  27,  and  re-enacting  it  by  sec.  8,  with  the  substitution  of 
twelve  years  for  twenty.  In  Sutton  v.  S.  (1882,  22  Ch.  D.  511),  the  mort- 
gagor in  1868  mortgaged  by  a  deed  containing  a  covenant  for  payment 
of  principal  with  interest  on  demand;  the  mortgagee  died,  having 
devised  and  bequeathed  all  real  and  personal  estate  to  the  plaintiff, 
his  executrix ;  the  last  payment  of  interest  was  made  on  the  12th 
November  1869,  so  that  the  twelve  years'  bar  applied  as  against  the 
land  in  1881.  In  1882  the  plaintiff  commenced  the  action  against  the 
mortgagor  on  the  covenant.  It  was  held  by  Chitty,  J.,  that  the  remedy 
on  the  covenant  was  not  barred,  but  his  decision  was  reversed  by  the 
Court  of  Appeal,  which  held  that  as,  by  sec.  8  of  37  &  38  Vict.  c.  57,  the 
remedy  against  the  land  was  barred,  the  right  of  action  on  the  covenant 
was  gone  also.  [This  has  been  recognised  in  several  subsequent  cases 
and  may  now  be  considered  as  settled  {Fcarnside  v.  Flint,  1882,  22  Ch.  D. 
579;  Re  Frishy,  1889,  43  Ch.  D.  106;  Re  Englaiul,  [1895]  2  Ch.  820). 
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The  principle  applies  to  a  mortgage  of  a  reversionary  interest  in  proceeds 
of  sale  of  land  devised  in  trust  for  sale  (KirklaTid  v.  Peatfield,  [1903] 
1  K.  B.  756).]  In  Fearnside  v.  Flint  (1882,  22  Ch.  D.  579),  the  twelve 
years'  limit  was  held  to  apply  to  an  action  on  a  collateral  bond  given  by 
the  mortgagor,  [qucere  whether  this  would  be  so  where  the  surety  is  a 
party  to  the  mortgage  deed  itself] ;  but  in  In  re  Powers  (1885,  30  Ch.  D. 
291)  it  was  held  not  to  apply  to  an  action  on  a  bond  given  by  a  surety 
for  the  mortgagor.  In  In  re  Frishy  (1889,  43  Ch.  D.  106)  payment  of 
interest  by  the  mortgagor  was  held  to  keep  alive  the  right  to  sue  the 
surety  on  a  joint  and  several  covenant  by  him  and  the  mortgagor  in  the 
mortgage  deed.  In  this  case  Kay,  J.,  in  the  Court  below,  and  Bowen, 
L.J.,  in  the  Court  of  Appeal,  said  that  sec.  8  of  37  &  38  Vict.  c.  57  would 
not  apply  to  any  personal  action  except  one  against  the  mortgagor  or 
persons  claiming  through  him ;  Cotton,  L. J.,  expressed  the  opposite  view, 
that  it  would  apply  to  an  action  against  the  surety.  Fry,  L.J.,  declined 
to  express  an  opinion  on  this  point.  The  writer  has  not  found  any  case 
since  the  Act  of  1874  of  a  mortgagor  suing  for  interest  on  the  covenant 
after  the  six  years'  limit  against  the  land  was  barred ;  but  in  Barley  v. 
Tennant  (1885,  53  L.  T.  257),  in  an  action  for  royalties  on  a  covenant  in 
a  mining  lease,  it  was  held  by  North,  J.,  following  the  decision  in  Hunter 
V.  Nockolds,  that  the  time  for  an  action  in  specialty  in  3  &  4  Will.  iv. 
c.  42  was  to  be  allowed,  and  twenty  years'  arrears  were  recoverable.  It 
would  seem  that  according  to  this  decision,  if  an  action  were  brought 
on  the  covenant  for  arrears  of  interest  in  a  case  where  the  right  to  the 
principal  has  been  kept  alive,  Sutton  v.  S,,  supra,  would  not  apply,  but 
the  old  case  of  Hunter  v.  Nockolds,  supra,  and  twenty  years'  arrears  of 
interest  would  be  allowed. 

[Sec.  42  limits  the  right  of  a  mortgagee  of  land  to  recover  arrears  of 
interest  only  in  cases  where  he  attempts  to  recover  such  arrears  by 
distress,  action  or  suit.  In  every  other  case  his  right  is  not  limited,  and 
therefore  a  mortgagee  who  has  sold  can  retain  more  than  six  years' 
interest  {Re  Marshfield,  1887,  34  Ch.  D.  721,  approving  Edmunds  v. 
Waitgh,  1866,  L.  E.  1  Eq.  421). 

Where  purchase  money  of  land  has  been  paid  into  Court  under  the 
Lands  Clauses  Act,  a  mortgagee,  however,  petitioning  for  payment  can 
only  claim  six  years'  interest  {Re  Stead,  1876,  2  Ch.  I).  713).  But  this, 
again,  does  not  apply  where  a  mortgagor  is  applying  for  payment  out  of 
a  fund  in  Court  in  an  administration  action  (Re  Lloyd,  [1903]  1  Ch.  385 ; 
but  see  Re  Hazeldine's  Trusts,  1907  1  Ch.  686).] 

In  Elvy  V.  Norwood  (1852,  5  De  G.  &  Sm.  240),  on  a  bill  by  the 
heir  of  a  mortgagor  who  had  covenanted  for  payment  of  interest,  it 
was  held  the  heir  could  not  redeem  without  paying  twenty  years' 
interest.  This  was  put  on  the  right  of  the  mortgagee  to  tack  as  against 
the  heir  to  avoid  circuity  of  action,  though  he  could  not  have  tacked 
as  against  the  covenantor ;  and  also  on  the  ground  that  the  personal 
liability  on  the  covenant  was  open  for  twenty  years.  From  the  ground 
of  the  decision  it  seems  to  come  under  the  class  of  cases  enabling  a 
mortgagee  to  tack  debts  not  within  his  security  against  the  heir  or 
beneficial  devisees  of  the  mortgagor  to  avoid  circuity  of  action  (see 
Hcams  v.  Bance,  1748,  3  Atk.  630;  26  E.  E.  1162;  Loivthrian  v.  Hasel, 
1790,  3  Bro.  C.  C.  162 ;  29  E.  E.  467 ;  Rolfe  v.  Chester,  1855,  20  Beav. 
610 ;  52  E.  E.  739  ;  Thomson  v.  T.,  1856,  22  Beav.  341 ;  In  re  William's 
Estate,  1872,  15  Eq.  Eep.  270,  though  not  against  assignor  for  value; 
Talhot  V.  Frerc,  1878,  3  Ch.  D.  568.  See  also  In  re  Haselfoofs  Estate, 
1872,  L.  E.  13  Eq.  327). 
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[Where  the  charge  is  on  personal  estate  the  case  is  different,  vide 
supra,  p.  373.]  In  Smith  v.  Hill  (1878,  9  Ch.  D.  143),  the  mortgage  was 
upon  a  reversionary  interest  in  personal  estate  which  happened  to  be 
invested  in  a  mortgage  of  land.  Hall,  V.-C,  held  that  it  must  be  treated 
as  personal  estate,  and  therefore  not  a  charge  on  land  within  sec.  42  of 
3  &  4  Will.  IV.  c.  27,  and  the  whole  arrears  of  interest  due  for  sixteen 
years  might  be  recovered.  The  action  was  brought  by  the  mortgagee 
for  administration,  of  the  testatrix's  estate,  and  payment  of  the  money 
due  to  him  on  his  security.  If  it  had  been  an  interest  in  land  the  judge 
seems  to  have  thought  that  only  six  years'  interest  would  be  recover- 
able. 

Disabilities. — [Sec.  3  of  37  &  38  Vict.  c.  57  limits  the  right  to  bring 
an  action  or  make  an  entry  or  distress  in  the  cases  of  infancy,  coverture, 
idiotcy,  or  unsoundness  of  mind,  or  the  cases  of  persons  claiming  through 
any  one  so  affected,  to  six  years  after  the  time  at  which  the  person 
to  whom  such  right  shall  have  first  accrued  shall  have  ceased  to  be 
under  disability  or  shall  have  died,  and  sec.  4  enacts  that  no  time  is  to 
be  allowed  for  absence  beyond  seas.  The  disability  of  infancy  in  case  of 
death  of  the  mortgagee,  can  now  keep  alive  the  right  only  where  the 
mortgagee  died  before  January  1,  1882,  i.e.  where  the  mortgaged  lands 
are  freehold  or  leasehold  (Conveyancing  Act,  s.  30,  57  &  58  Vict.  c.  46, 
8.  88).  The  utmost  allowance  for  disabilities  is  now  thirty  years  (sec.  5, 
37  &  38  Vict.  c.  57).  Note  that  coverture  is  no  longer  a  disability  in 
cases  where  the  woman  was  married  on  or  after  January  1,  1883,  or 
where  she  was  married  before  but  her  title  accrued  after  that  date.] 
Under  sec.  7  of  37  &  38  Vict.  c.  57,  re-enacting,  with  the  substitution  of 
twelve  years  for  twenty,  the  28th  section  of  3  &  4  Will.  iv.  c.  27,  it  has 
been  held  that  sec.  3  (above  referred  to)  does  not  apply,  and  the  twelve 
years'  bar  to  a  redemption  suit  from  the  time  when  the  mortgagee 
entered  into  possession  is  absolute,  and  is  not  to  be  extended  by  any 
disability  of  the  mortgagor  {Forster  v.  Patterson,  1881, 17  Ch.  D.  132) ;  and 
see  Kinsman  v.  Rouse  (1881,  17  Ch.  D.  104),  which  was  decided  under 
sec.  28  of  3  &  4  Will.  iv.  c.  27.  As  regards  the  bar  to  proceedings  to 
recover  arrears  of  rent  "  or  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,"  sec.  42  of  3  &  4  Will. 
IV.  does  not  expressly  or  by  implication  contain  any  reservation  in  case 
of  disability.  It  may  be  contended,  however,  that  though  the  right  as 
against  the  land  under  sec.  42  might  be  barred,  the  personal  remedy 
might  subsist  by  reason  of  a  disability  under  21  Jac.  I.  c.  16,  or  3  &  4 
Will.  IV.  c.  42.  The  principle  of  the  decision  in  In  re  Sutton,  supra,  was 
that  when  the  right  was  barred  as  against  the  land,  the  personal  remedy 
fell  with  it;  but  the; case  of  Barley  v.  Tennant  (1885,  53  L.  T.  257) 
decided  that  Sutton  v.  S.  did  not  apply  to  proceedings  to  recover  arrears 
of  rent ;  and  it  would  therefore  seem  that  the  right  to  enforce  personal 
payment  might  subsist  in  case  of  a  person  entitled  being  under  disability. 

By  the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76,  in 
ejectment  by  the  mortgagee  upon  the  mortgagor's  paying  principal, 
interest,  and  costs,  it  shall  be  deemed  a  full  satisfaction  on  his  part ; 
and  the  Court  may  compel  the  mortgagee  to  reconvey  (s.  219).  But 
the  Act  is  not  to  extend  to  cases  where  the  right  to  redemption  is 
controverted,  or  the  money  due  not  adjusted  (s.  220),  or  to  prejudice 
any  subsequent  mortgagee  (ibid.) 

Time  will  cease  to  run  against  tlie  mortgagee  on  his  obtaining  an 
order  of  foreclosure  absolute,  as  the  effect  of  such  order  is  to  vest  the 
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ownership  and  beneficial  title  to  the  mortgaged  land  for  the  first  time 
in  the  mortgagee  {vide  Heath  v.  Pugh,  stcpra). 

[Accmmts  hehveen  Mwtgagee  and  Mortgagor — Mortgagee  in  Possession 
— Costs — General  Basis  of  Accounts. — At  law  the  obligation  of  the 
mortgagor  was  simple.  If  he  did  not  perform  the  conditions  of  the 
mortgage,  his  estate  and  interest  in  the  property  was  determined. 
Equity,  however,  regarded  the  transaction  as  one  of  security  for  the 
payment  of  money  only,  and  permitted  the  mortgagor  to  redeem  not- 
withstanding that  those  conditions  had  not  been  complied  with.  But 
the  terms  upon  which  the  mortgagor  is  relieved  against  the  strictness 
of  the  law  are  not  necessarily  limited  to  the  payment  of  principal  and 
interest  due  on  the  mortgage.  They  include  many  sums  which,  although 
irrecoverable  as  debts  or  damages  under  the  mortgage  against  the 
mortgagor  personally,  have  under  the  differing  circumstances  of  par- 
ticular cases  to  be  paid  in  order  to  entitle  him  to  get  his  property  back. 
In  other  words,  the  mortgagee  is  entitled  to  retain  the  property  as 
security  for  those  sums  as  well  as  for  the  principal  and  interest  due 
to  him.  On  the  other  hand,  when  the  mortgagee  has  entered  into 
possession  of  the  mortgaged  property,  he  in  his  turn  becomes  chargeable 
to  the  mortgagor  in  respect  of  his  receipts  from  it  and  his  dealings  with 
it  generally.  The  principles  on  which  these  accounts  between  the 
parties  are  decided  arise  for  the  most  part  in  proceedings  for  foreclosure 
(g'.'y.)  and  redemption  (g'.'y.). 

Principal. — The  mortgagee  is  entitled  to  retain  the  mortgaged 
property  as  security  for  the  principal  sum  advanced  by  him,  less  any 
sum  received  by  him  on  account  thereof.  He  may  have  varied  the 
original  contract  by  a  binding  promise  to  pay  a  less  sum  in  discharge 
on  a  day  certain;  but  such  promise  must  be  strictly  kept,  otherwise 
the  original  sum  remains  payable  {Ford  v.  Chesterfield,  1854,  19  Beav. 
428;  52  E.  E.  416;  Thompson  v.  Hitdson,  1869,  L.  K.  4  H.  L.  1).  The 
mortgagee  can  also  insist  upon  payment  of  a  bonus  when  properly 
stipulated  for  {Bonus,  supra,  p.  326).  Payment  of  further  advances 
which  have  been  made  upon  security  of  the  mortgaged  property  may 
(with  due  regard  to  priorities  {([.v.)  and  Mortgages  to  Secure  further 
Advances,  supra,  p.  354)  be  insisted  upon  by  the  mortgagee.  The  further 
advances  must  be  made  upon  an  agreement  to  charge  enforceable  against 
the  mortgagor  (see  Bx  ptarte  Coomhe,  1819,  4  Mad.  249;  Ex  parte  Hall, 
1879, 10  Ch.  D.  615).  It  has  long  been  settled  that  the  mortgagee  cannot 
charge  the  mortgagor  in  account  with  a  specialty  debt,  nor  with  a 
simple  contract  debt  (see  Talhot  v.  Frere,  1878,  9  Ch.  D.  568).  Note 
that  debt  may  lie  against  the  mortgagor  at  law,  although  there  is  no 
express  covenant  to  pay  in  the  mortgage  deed  {Yates  v.  Aston,  1843, 
4  Q.  B.  N.  S.  182;  62  R.  R.  316). 

Interest. — The  mortgagee  is  entitled  to  retain  the  mortgaged  property 
as  security  for  his  interest  due  as  well  as  for  his  principal.  Interest 
accrues  from  day  to  day  {Re  Rogers  s  Trusts,  1860,  1  Dr.  &  S.  338;  62 
E.  R.  408).  On  a  specialty,  interest  is  payable  from  the  date  fixed  for 
payment  of  the  principal,  although  the  deed  contains  no  provision  for 
interest  {Farquhar  v.  Morris,  1797,  7  T.  R.  124).  But  this  is  not 
necessarily  so  in  the  case  of  a  mortgage  {Tfwmpson  v.  Drew,  1855, 
20  Beav.  49 ;  52  E.  R.  521). 

A  provision  for  reduction  of  the  rate  of  interest  on  punctual  pay- 
ment is  frequently  inserted  in  mortgages  (see  Precedents,  infra).  Such 
a  provision  is  valid  {Nicholls  v.  Maynard,  1747,  3  Atk.  519;  26  E.  R. 
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1100 ;  Wallinfjford  v.  Mutual,  etc.,  Society,  1880,  5  App.  Gas.,  p.  702) ; 
though  a  provision  to  raise  the  rate  of  interest  if  not  punctually  paid 
is  regarded  as  invalid  {Nicholls  v.  Maynardy  supra  ;  see  Credit  Discount  Co. 
V.  Glcgg,  1883,  22  Ch.  D.  549).  A  mortgage  usually  contains  a  covenant 
for  payment  of  interest  after  the  date  stipulated  for  redemption  (see 
Precedents,  infra),  the  rate  chargeable  after  that  date  may  be  gathered 
from  recitals  (Ashwell  v.  Staunton,  1861,  80  Beav.  52;  54  E.  E.  808). 
Where  a  mortgage  stipulated  for  payment  of  interest  at  5  per  cent. 
up  to  date  of  redemption,  but  contained  no  provision  for  further  interest 
redemption  was  allowed  only  on  the  terms  of  5  per  cent,  being  paid  until 
redemption  {Mellersh  v.  Brown,  1890,  45  Ch.  D.  225;  see  Be  Stucley, 
[1906]  1  Ch.  67).  But  where  the  rate  in  such  a  case  is  fixed  in  the 
mortgage  at  a  greater  rate  than  5  per  cent.,  the  amount  of  interest 
payable  after  date  stipulated  for  payment  being  damages  only,  is 
generally  to  be  calculated  at  5  per  cent,  only  {Be  Boherts,  1880, 14  Ch.  D. 
49).  Where  deeds  were  deposited  as  security  with  a  memorandum 
providing  for  payment  of  interest  at  7J  per  cent.,  and  containing  a 
promise  to  execute  a  legal  mortgage,  it  was  held  on  the  construction 
of  the  document  that  the  mortgage  should  contain  a  covenant  for  pay- 
ment of  interest  at  that  rate  so  long  as  the  principal  was  unpaid  {Ex 
-parte  Furher,  1881,  17  Ch.  D.  191).  On  a  deposit  of  deeds  as  security 
without  any  stipulation  for  interest,  4  per  cent,  is  chargeable  {Kerr's 
Policy,  1869,  L.  E.  8  Eq.  331). 

A  mortgagee,  but  not  a  mere  depositee  of  deeds  {Fitzgerald's  Trustee 
V.  Mellersh,  [1892]  1  Ch.  385),  is  entitled  to  six  months'  interest  in  lieu 
of  notice  to  pay  off  where,  that  is,  the  mortgage  remains  unpaid  after 
the  date  fixed  for  payment  by  the  mortgage  {Bartlett  v.  Franklin,  1867, 
36  L.  J.  Ch.  671).  But  if  the  mortgagee  take  proceedings  to  enforce 
payment  of  his  security  he  is  bound  to  accept  payment  of  principal, 
interest,  and  costs  without  six  months'  interest  (Bovill  v.  Endle,  [1896] 

1  Ch.  648),  and  taking  possession  amounts  to  taking  proceedings  (s.c). 
And  where  an  order  nisi  for  foreclosure  has  been  made,  the  mortgagor 
can  redeem  only  on  compliance  with  the  order  {Hill  v.  Bowlands,  [1897] 

2  Ch.  361). 

Capitalisation  of  interest  may  be  provided  for  by  agreement  sub- 
sequent to  the  mortgage  debt  becoming  due  {Brown  v.  Barkham,  1720, 
1  P.  Wms.  654 ;  24  E.  E.  555 ;  Macarthy  v.  Llandaff,  1810,  1  Ba.  &  Be. 
375).  But  the  fact  of  such  capitalisation  having  been  acquiesced  in  for 
years,  under  a  mistake  as  to  what  the  provisions  of  the  mortgage  were, 
will  not  prevent  the  account  from  being  reopened  {Daniell  v.  Sinclair, 
1881,  6  App.  Cas.  181).  No  doubt  at  the  present  day,  and  by  proper  pro- 
visions, the  mortgage  deed  itself  may  provide  for  capitalisation  of  interest, 
though  Courts  of  equity  were  formerly  jealous  of  these  stipulations  as 
being  in  the  nature  of  a  clog  on  the  equity  of  redemption  {vide  supra, 
p.  322).  On  a  transfer  of  mortgage  the  arrears  of  interest  paid  by  the 
transferee  cannot  be  capitalised  without  the  consent  of  the  mortgagor 
(see  Cottrell  v.  Finney,  1874,  L.  R.  9  Ch.  541) ;  but  such  consent  may 
be  inferred  from  his  conduct  {Ashcnhurst  v.  James,  1745,  3  Atk.  270 ; 
26  E.  R.  958).  Interest  may  be  capitalised  in  securities  to  banks  for 
customers'  overdrafts,  and  in  other  cases  where  it  is  the  course  of  busi- 
ness between  the  parties  {Monjan  v.  Mather,  1792,  2  Ves.  21 ;  30  E.  R. 
500 ;  2  R.  R.  163 ;  Ex  parte  Champion,  1792,  3  Bro.  C.  C.  436 ;  29  E.  R. 
629). 

As  to  arrears  of  interest  which  a  mortgagee  can  recover,  vide  supra, 
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p.  373.  Where  a  mortgagee  sells  under  his  power  of  sale  he  can  retain 
out  of  the  funds  whatever  arrears  are  due  to  him  {Edmunds  v.  Waugh, 
1866,  L.  K.  1  Eq.  421),  and  in  a  redemption  action  a  mortgagor  must 
pay  all  arrears  of  interest  (not  six  years  only)  from  date  of  mortgage 
{Dingle  v.  Coppen,  [1899]  1  Ch.  726 ;  Re  Lloyd,  [1903]  1  Ch.  385).  Where 
the  mortgagee  has  obtained  judgment  for  payment  of  the  amount  secured 
the  judgment  thenceforth  carries  interest  at  4  per  cent,  only  {Re  Uicropean 
Central  Rly.  Co.,  1876,  4  Ch.  D.  33);  but  it  does  not  follow  that  the 
mortgagees  are  not  entitled  to  retain  their  security  until  they  are  paid 
all  arrears  of  interest  at  the  stipulated  rate.  It  depends  upon  the  form 
of  the  security  {Economic  Life  Assurance  v.  Ushorne,  [1902]  A.  C.  147). 

A  mortgagee  in  possession  must  account  strictly.  His  liability  is 
usually  expressed  to  be  that  he  is  liable  not  only  for  his  receipts,  but 
for  all  sums  which,  but  for  his  wilful  default,  he  might  have  received. 
The  order  against  him,  whether  in  foreclosure  or  redemption,  is  made  in 
this  form  (Seton,  6th  ed.,  1896, 1959, 1971),  without  any  proof  or  allegation 
in  the  action  that  he  has  been  guilty  of  any  wilful  default;  but  the 
propriety  of  a  sale  which  has  been  made  by  him  cannot  be  called  in 
question  under  such  an  order  {Mayer  v.  Murray,  1878,  8  Ch.  D.  424). 
In  accounting  the  mortgagee  must  set  out  full  particulars  in  his  account 
{Elmer  v.  Creasy,  1873,  L.  R.  9  Ch.  69),  e.g.  what  he  has  received  from 
each  tenant  {Noyes  v.  Pollock,  1885,  30  Ch.  D.  336).  He  will  be  charged 
with  what  he  has  received,  and  for  all  sums  which,  according  to  the 
actual  value  of  the  land,  he  ought,  but  for  his  gross  mismanagement,  to 
have  received  {Gnhhins  v.  Creed,  1804,  2  Sch.  &  Lef.  214).  When  the 
mortgagee  is  in  actual  possession  he  is  liable  for  an  occupation  rent  at 
its  full  value  {Trimleston  v.  Hamill,  1810, 1  Ba.  &  Be.  377),  but  his  actual 
possession  must  be  proved  {Shepard  v.  Jones,  1882,  21  Ch.  D.  469);  and 
for  an  example  of  what  is  not  wilful  default  in  exercising  his  power  of 
sale,  vide  s.c.  Mortgagees  who  when  in  possession  let  the  property  for 
purposes  of  trade,  thereby  gaining  profit  to  themselves,  e.g.  by  obtaining 
a  covenant  from  the  lessee  to  buy  beer  from  them,  are  not  accountable 
for  the  profits  but  for  the  rent  they  ought  to  have  received  without  the 
restriction  {White  v.  City  of  London  Brewery,  1889,  2  Ch.  D.  237). 

Allowances. — A  mortgagee  in  a  proper  case,  but  not  in  every  case, 
will  be  allowed  a  commission  to  an  agent  for  collecting  the  rents  ( Union 
Bank  of  London  v.  Lngram,  1880,  16  Ch.  D.  53).  He  will  be  allowed 
also  payments  which,  according  to  the  custom  of  the  country,  he  has  to 
pay  an  outgoing  tenant  {Oxenliam  v.  Ellis,  1854,  18  Beav.  593 ;  52  E.  R. 
233),  or  (probably)  under  the  Agricultural  Holdings  Act.  A  mortgagee 
of  open  mines  can  work  them  {County  of  Gloucester  Bank  v.  Rudry,  1895, 
1  Ch.  629),  and  can  charge  the  expenses  with  interest  {Norton  v.  Cooper^ 
1854,  5  De  G.,  M.  &  G.  728 ;  43  E.  R.  1053).  A  mortgagee  of  a  colliery 
is  chargeable  with  improper  working  {Taylor  v.  Mostyn,  1886,  33  Ch.  D. 
226).  But  where  mortgagees  of  fiats  had  power  to  enter  and  manage, 
and  did  so  at  a  loss,  they  were  allowed  to  recoup  themselves  their  loss 
{Bompas  v.  Ki7ig,  1886,  33  Ch.  D.  279). 

Improvements — Repairs. — Primd  facie  a  mortgagee  is  entitled, 
whether  in  possession  or  not,  to  be  allowed  sums  expended  by  him 
in  improvements,  so  far  as  they  have  enhanced  the  value  of  the 
mortgaged  premises  {Henderson  v.  Astwood,  [1894]  A.  C,  p.  163); 
but  if  in  possession  he  is  bound  to  act  as  a  provident  owner,  or  he 
will  be  saddled  with  loss  occasioned  by  his  neglect  {National  Bank, 
etc.,  Co.,  1879,  4  App.  Cas.  391).     For  example,  he  is  not  entitled  to 
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pull  down  and  re-erect  buildings,  and  will  not  be  allowed  the  expenses 
of  so  doing,  except  so  far  as  the  value  of  the  property  has  been  increased 
(Gvhhins  v.  Creed,  1804,  2  Sch.  &  Lef.  214 ;  9  R.  R.  71 ;  Sanclon  v.  Hooper, 
1843,  6  Beav.  246;  49  E.  R.  820;  63  R.  R.  72).  A  mortgagee  will  be 
allowed  for  necessary  repairs  on  his  ordinary  account,  but  for  any  sub- 
stantial repairs  the  burden  is  on  him  to  show  they  were  proper  {Tipton 
Green  Colliery  v.  Tipton  Moat,  etc.,  1877,  7  Ch.  D.  192).  Although  these 
allowances  may  be  chargeable  against  the  mortgagor,  payable  as  a  con- 
dition of  his  redeeming,  they  do  not  constitute  a  debt  due  from  him  for 
which  he  can  be  sued  {Ex parte  Fevnngs,  1883,  25  Ch.  D.  338).  In  special 
cases— where,  for  example,  the  rents  and  profits  received  by  a  mortgagee 
in  possession  are  much  in  excess  of  the  interest  accruing  due — an 
account  with  rests  will  be  taken  against  him  {Thorneycroft  v.  Crocket, 
1848,  2  H.  L.  C.  239;  9  E.  R.  1082),  and  he  will  be  charged  with 
interest  if  he  retains  the  property  after  he  has  paid  himself  off  {Ash- 
worth  v.  Lord,  1887,  36  Ch.  D.  545 ;  London  Chartered  Bank  v.  White, 
1879,  4  App.  Cas.  413).  But  he  can  avail  himself  of  any  good  reason 
for  taking  possession  even  if  interest  is  not  in  arrear — for  example, 
want  of  repairs  {Patch  v.  Wild,  1861,  30  Beav.  99 ;  54  E.  R.  826),  or  to 
avoid  a  forfeiture  {Carter  v.  James,  1881,  29  W.  R.  437). 

Costs. — Both  in  foreclosure  and  redemption  actions  (and  this  is  the 
test  of  what  is  allowed  in  uncontested  cases)  the  mortgagee  is  entitled 
to  costs  of  suit,  and  also  to  all  costs  properly  incurred  by  him  in  refer- 
ence to  the  mortgaged  property  for  its  protection  or  preservation, 
recovery  of  the  mortgage  money,  or  otherwise  relating  to  questions 
between  him  and  the  mortgagor,  and  to  add  the  amount  to  the  sum 
due  to  him  on  his  security  {National  Provincial  Bank  v.  Games,  1886, 
31  Ch.  D.  582,  p.  593).  The  mortgagee  cannot,  apart  from  expenses, 
covenant,  or  stipulation,  recover  these  costs  against  the  mortgagor  per- 
sonally, notwithstanding  that  they  are  part  of  the  fines  of  redemption 
{Ex parte  Fewings,  1883,  25  Ch.  D.  338).  The  costs  of  negotiating  the  loan 
and  preparing  the  mortgage  deed  are  a  simple  contract  debt  due  from  the 
mortgagor  to  the  mortgagee,  but  they  cannot  be  added  by  the  mortgagee 
to  his  QQcmiiy  {Wales  v.  Carr,  [1902]  1  Ch.  860);  but  where  the  security 
consists  of  an  equitable  mortgage,  with  an  undertaking  to  execute  a 
legal  mortgage,  the  costs  of  preparing  the  legal  mortgage  may  be  so 
added  {National  Provincial  Bank  v.  Games,  supra).  The  mortgagee  is 
entitled  to  charge  costs  necessarily  incurred  by  him  in  maintaining  his 
title  to  the  estate  {Godfrey  v.  Watson,  1747,  3  Atk.  518;  26  E.  R.  1098), 
or  in  establishing  his  security  itself  (see  many  examples  in  Coote, 
Mortgages,  7th  ed.,  p.  1215).  As  to  costs  in  mortgages  to  solicitors,  see 
Solicitors.  If  the  mortgagee  in  a  foreclosure  action  claims  any  extra 
costs,  such  as  those  above  mentioned,  he  must,  on  the  hearing,  make 
out  his  claim  to  them  {Bolinghroke  v.  Hinde,  1883,  25  Ch.  D.  795). 

If  proceedings  are  taken  for  foreclosure  or  redemption  the  mortgagee 
will  be  entitled  to  add  the  costs  thereof  to  his  security,  except  in  cases 
of  gross  misconduct  {Detillin  v.  Gale,  1802,  7  Ves.  583;  32  E.  R.  234; 
6  R.  R.  192).  A  mortgagee  claiming  on  a  fair  dispute  more  than  is  due 
will  not  disentitle  him  to  these  general  costs  {Cottrell  v.  Finney,  1874, 
9  Ch.  541),  tliough  a  tender  of  the  full  sum  due  before  action  will  do  so 
(«.c.).  In  any  such  proceedings  a  mortgagee  may  be  disallowed  or  made 
to  pay  the  costs  of  any  particular  claim  made  by  him  which  has  failed, 
but  not  where  the  dispute  is  a  fair  one  and  the  claim  bond  fide  {Be  Watts, 
1882,  22  Ch.  D.  1 ;  Bird  v.  Wenii,  1886,  33  Ch.  D.  215).] 


MOKTGAGE— PRECEDENTS  383 

[Authorities. — Fisher  on  Mortgages ;  Coote  on  Mortgages ;  Ashburner 
on  Mortgages.'] 

As  to  Hypothecation,  see  Bills  of  Lading;  Cargo;  Equitable 
Assignment,  Vol.  V.  p.  309;  and  sup.  at  pp.  350  et  seq.;  Ship. 


PRECEDENTS. 


Forms  of  Recitals  will  be  found  in  article  Recitals.  In  the  following  Pre- 
cedents, except  where  it  otherwise  appears^  reliance  is  placed  upon  Statutable 
Powers  and  Provisions. 

I.  STATUTORY  MORTGAGE  of  Freeholds  in  Fee  to  one  Mortgagee. 

THIS  INDENTURE  made  by  way  of  statutory  mortgage  the 
day  of  19     ,  Between  [mortgagor],  of,  &c.,  of  the  one 

part,  and  [mortgagee],  of,  &c.,  of  the  other  part,  WITNESSETH  that  in 
consideration   of  the  sum  of  £  now  paid   to  [mmigagor]   by 

[mortgagee],  of  which  sum  [mortgagor]  hereby  acknowledges  the  receipt, 
[mortgagor]  as  mortgagor  and  as  beneficial  owner  hereby  conveys  to 
[mmigagee]  All  that,  &c.  [parcels].  To  hold  to  and  to  the  use  of 
[mortgagee]  in  fee  simple  for  securing  payment  on  the  day 

of  19     ,  of  the  principal  sum  of  £  ,  as  the  mortgage 

money,  with  interest  thereon  at  the  rate  of  per  centum  per 

annum. 

In  witness,  &c. 


II.  MORTGAGE  in  Fee  to  one  Mortgagee  containing  a  Covenant  by  the 
Mortgagor  to  Insure,  and  a  Proviso  restricting  Mortgago7''s  Powers  of 
Leasing.^ 

THIS  INDENTURE  made  the  day  of  19      , 

Between  [mortgagor],  of,  &c.,  of  the  one  part,  and  [mortgagee],  of,  &c., 
of  the  other  part,  WITNESSETH  that  in  consideration  of  the  sum  of 
£  now  paid  to  the  said  [mortgagor]  by  the  said  [mortgagee],  of 

which  sum  the  said  [mortgagor]  hereby  acknowledges  the  receipt,  the 
said  [mortgagor]  hereby  covenants  with  the  said  [mortgagee]  to  pay  to 
him,  his  executors,  administrators,  or  assigns,  on  the  day  of 

19     ,  the  sum  of  £  ,  with  interest  thereon  in  the 

meantime  at  the  rate  of  per  centum  per  annum,  And  also, 

so  long  after  that  day  as  any  principal  money  shall  remain  due  under 
this  mortgage,  to  pay  to  the  said  [mortgagee],  his  executors,  adminis- 
trators, or  assigns,  interest  thereon  at  the  same  rate  by  equal  half-yearly 
payments,  on  the  day  of  and  the  day  of 

in  every  year  :  AND  THIS  INDENTURE  ALSO  WITNESSETH, 
that  for  the  consideration  aforesaid  the  said  [mortgagor],  hereby  as 
beneficial  owner,  conveys  unto  the  said  [mortgagee]  All  that  [desc7ibe 

^  The  statutory  power  of  sale  may  be  made  more  stringent,  as  is  advisable 
in  some  cases.     See  Precedents  IV.,  XII.,  XVI. 
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parcels,  or  if  Img  <yr  otherwise  mare  convenient  insert  in  a  schedule],  To 
HOLD  all  the  premises  UNTO  AND  TO  the  use  of  the  said  [mortgagee],  his 
heirs  and  assigns,  subject  to  the  proviso  for  redemption  following, 
namely,  that  if  the  said  [m&rtgagoi'],  his  heirs,  executors,  administrators, 
or   assigns,    shall   on    the  day   of  19     ,    pay 

to  the  said  [inartgagee],  his  executors,  administrators,  or  assigns, 
the   sum  of  £  and  interest   thereon  at  the   rate   afore- 

said, then  the  said  [mortgagee^,  his  executors,  administrators,  or  assigns 
will,  at  the  request  and  cost  of  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns,  reconvey  the  premises  to  the  use  of  the  said 
[moiigagoi'],  his  heirs  and  assigns,  or  as  he  or  they  shall  direct:  And 
the  said  [mmigagor]  hereby  covenants  with  the  said  [moiigagee]  to  keep 
the  said  messuage  or  dwelling-house  and  all  the  buildings  upon  the 
premises  insured  against  loss  or  damage  by  fire  in  the  sum  of  £ 
at  the  least  [oi;  to  the  full  value  thereof],  in  the  Insurance 

Office  or  some  other  fire  insurance  office  to  be  approved  by  the  said 
[moitgagee],  his  executors,  administrators,  or  assigns,  and  to  pay  all 
premiums  or  sums  from  time  to  time  payable  for  keeping  up  such 
insurance  on   [or,  within  days  after]  the  first  day  on  which 

every  such  premium  or  sum  shall  become  payable,  and  on  demand  to 
produce  to  him  or  them  the  policy  or  policies  of  such  insurance,  and  the 
receipt  for  every  premium  or  sum  payable  in  respect  thereof,  and  that 
on  the  refusal  or  failure  of  the  said  [moiigagoi'],  his  heirs,  executors, 
or  administrators,  to  produce  any  such  policy  or  receipt  in  pursuance 
of  this  covenant,  then  it  shall  be  presumed  that  no  insurance  is  being 
kept  up  by  or  on  behalf  of  the  mortgagor  in  accordance  with  this 
mortgage,  and  it  shall  be  lawful  for  the  said  [mortgagee],  his  executors, 
administrators,  or  assigns,  at  any  time  thereafter  to  effect  under  the 
statutory  powers  in  that  behalf  an  insurance  of  the  said  messuage  or 
dwelling-house  and  buildings  to  an  amount  not  exceeding  the  sum 
of  £  •     [  ^  The  said  [mortgagm-]  for  himself  and  his  assigns 

hereby  covenants,  with  the  said  [mortgagee],  his  executors,  administrators, 
or  assigns,  that  during  the  continuance  of  this  security  no  person, 
persons,  or  corporation,  shall  be  regarded  as  proprietor  or  proprietors 
of  the  hereditaments  hereby  mortgaged,  or  any  part  thereof  without  the 
consent  in  writing  of  the  mortgagee,  his  executors,  administrators,  or 
assigns,  and  that  the  costs  of  lodging  from  time  to  time  pursuant  to  the 
Land  Transfer  Acts,  1875  and  1897,  by  the  mortgagee,  his  executors, 
administrators,  or  assigns,  a  caution  against  registration  of  the  said 
hereditaments,  shall  be  deemed  to  be  costs  properly  incurred  by  him 
or  them  under  these  presents] :  Provided  always,  and  it  is  hereby 

^  In  some  cases  it  may  be  considered  advisable  to  insert  this  covenant  for 
the  reason  that  if  the  land  is  not  registered  at  the  date  of  the  mortgage,  but 
subseciuently  is  registered,  the  mortgagee  will  be  unable  to  convey  the  land  bv 
registered  transfer  to  a  i)urchaser  unless  he  can  obtain  the  land  certificate  (though 
the  mortgagee  may  rely  on  Capital  and  Counties  Bank  v.  Rhodes,  [1903]  1  Cli. 
631).  Under  this  clause  he  will  be  able,  by  threatening  to  apply  for  an  injunc- 
tion against  registration,  to  force  the  applicant  for  registration  to  hand  the  land 
certificate  to  hinij  or,  which  may  be  preferable,  he  may  obtain  registration  as 
proprietor  of  an  incumbrance  under  L.  T.  R.  175.  It  need  hardly  be  stated 
that  the  clause  should  not  be  inserted  if  the  land  is  registered.  The  clause,  if 
used  at  all,  may  of  course  be  applied  to  any  of  the  following  forms. 
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agreed,  that  none  of  the  powers  of  leasing  or  of  agreeing  to  lease  conferred 
by  the  Conveyancing  and  Law  of  Property  Act,  1881,  on  mortgagors  in 
possession,  shall  be  exercisable  during  the  continuance  of  this  security, 
by  the  said  [mortgagor],  his  heirs  or  assigns,  in  respect  of  the  premises 
or  any  part  thereof,  without  the  written  consent  of  the  said  [mortgagee], 
his  executors,  administrators,  or  assigns,  previously  obtained. 
In  witness,  &c. 


III.  MORTGAGE  in  Fee  of  Freeholds  to  Mortgagees  advancing  Money  on 
a  Joint  Account.  Interest  Reducible  on  Punctual  Payment.  Prin- 
cipal not  to  he  Called  In  or  Paid  Off  for  a  Time  certain.  Covenant  to 
Insure.^ 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [martgagor]  of,  &c.,  of  the  one  part,  [moiigagee]  of,  &c.,  and 
[mortgagee]  of,  &c.,  of  the  other  part,  WITNESSETH  that  in  considera- 
tion of  the  sum  of  £  now  paid  to  the  said  [mortgagor]  by  the  said 
[mortgagees]  out  of  money  belonging  to  them  on  a  joint  account  (of  which 
sum  the  said  [mortgagor]  hereby  acknowledges  the  receipt),  the  said 
[mortgagor]  hereby  covenants  with  the  said  [moiigagees]  to  pay  to  them, 
their  executors,  administrators,  or  assigns,  on  the  day  of 
19  ,  the  sum  of  £  ,  with  interest  thereon  in  the 
meantime  at  the  rate  of  per  cent,  per  annum  :  And  ALSO  as  long 
after  that  day  as  any  principal  money  shall  remain  due  under  this  mort- 
gage,  to  pay  to  the  said  [mmigagees],  their  executors,  administrators,  or 
assigns,  interest  thereon  at  the  same  rate  by  equal  half-yearly  payments 
on  the  day  of  and  the  day  of 
in  every  year :  AND  THIS  INDENTURE  ALSO  WITNESSETH  that 
for  the  same  consideration  the  said  [mortgagor]  hereby  grants,  and,  as 
beneficial  owner,  conveys  unto  the  said  [mortgagees]  All  [describe  parcels, 
or  if  long  or  otherwise  more  convenient  insert  parcels  in  schedule  to  be  here 
referred  to]  :  To  HOLD  all  the  premises  UNTO  and  to  the  USE  of  the 
said  [mortgagees],  their  heirs  and  assigns,  subject  to  the  proviso  for 
redemption,  following,  namely,  that  if  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  or  assigns  shall  on  the  day  of 
,19  ,  pay  to  the  said  [moiigagees],  their  executors,  adminis- 
trators, or  assigns,  the  sum  of  £  and  interest  thereon  at  the  rate 
aforesaid,  then  the  said  [mortgagees],  their  executors,  administrators,  or 
assigns  will,  at  the  request  and  cost  of  the  said  [mmigagoi-],  his  heirs, 
executors,  administrators,  or  assigns,  re-convey  the  premises  to  the  use 
of  the  said  [mmigagor],  his  heirs  and  assigns,  or  as  he  or  they  shall 
direct:  Provided  always,  that  if  the  said  [mmigagoi'],  his  heirs, 
executors,  administrators,  or  assigns,  shall  on  every  half-yearly  or 
quarterly  day  on  which  the  interest  is  hereinbefore  made  payable,  or 
within  days  after  each  of  such  days  respectively,  pay  to 
the  said  [mmigagees],  their  executors,  administrators,  or  assigns,  interest 

^  Tliis  form  of  mortgage  should  be  used  by  trustees  in  ordinary  mort- 

nes  of  moneys  belonging  to  the  trust  estate  where  (as  is  usually  the  case)  it 
esired  that  the  trust  should  not  be  disclosed. 
vol.  IX.  25 
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on  the  said  principal  sura  or  on  such  part  thereof  as  shall  for  the  time  | 
being  remain  unpaid,  at  the  rate  of  [the  reduced  rate]  per  cent,  per     | 

annum,  and  if  the  said  [mortgagor],  his  heirs,  executors,  administrators,     ; 
or  assigns,  shall  at  all  times  perform  and  observe  all  of  the  covenants     i 
herein  expressed  or  implied,  and  on  his  or  their  part  to  be  performed  or     i 
observed  (other  than  the  covenants  for  payment  of  the  said  principal     | 
sum  and  interest),  then  the  said  [mortgagees],  their  executors,  adminis- 
trators, and  assigns,  shall  accept  interest  for  the  said  principal  sum,  or 
for  such  part  thereof  as  shall  for  the  time  being  remain  unpaid,  at  the 
rate  of  [the  reduced  rate]  per  cent,  per  annum  for  every  half-year     ^ 

for  which  such  interest  shall  be  paid  to  them  within  such  days    1 

as  aforesaid:   Provided   that  if   the   said  mortgagee,  his  executors, 
administrators,  or  assigns  should  become  entitled  to  sell  the  said  mort-    ; 
gaged  premises,  or  if  a  receiver  appointed  under  the  power  vested  in  them    ; 
in  that  behalf,  or  by  any  Court  of  competent  jurisdiction,  should  enter    j 
into  possession  or  receipt  of  the  rents  and  profits  of  the  said  mortgaged    i 
premises  or  any  part  thereof,  then  and  in  such  case  the  provision  last    , 
hereinbefore  contained  for  reduction  of  interest  on  punctual  payment    ! 
shall  cease  to  operate :  Provided  also  that  if  the  said  [mortgagm-],  his 
heirs,  executors,  administrators,  or  assigns  shall,  on  every  half-yearly    ; 
day  on  which   the   interest   is   hereinbefore   made  payable,  or  within    | 
days  next  after  each  of  such  days  respectively,  pay  to    ; 
the  said  [mortgagees]  interest  on  the  said  principal  sum,  or  for  such  part    j 
thereof  as  shall  for  the  time  being  remain  unpaid,  at  the  rate  hereby 
provided,  then  and  in  such  case  the  said  [mortgagees],  their  executors,    | 
administrators,  or  assigns  shall,  not  before  the  day  of  j 

19  ,  call  in  the  said  principal  sum,  or  any  part  thereof:  Provided  | 
ALSO  that  the  said  [mortgagor],  his  heirs,  executors,  administrators,  or  | 
assigns,  shall  not  be  entitled  to  require  or  compel  the  said  [moiigagees],  I 
their  executors,  administrators,  or  assigns,  to  receive  the  said  principal  j 
sum  of  £  ,  or  any  part  thereof,  before  the  said  day   j 

of  19      :  And  the  said  [mortgagoi']  hereby  covenants  with  | 

the  said  [mortgagees]  that  he  the  said  [mortgagor]  his  heirs,  executors,  or  ; 
administrators,  will,  at  his  or  their  own  cost,  from  time  to  time,  so  long  j 
as  any  money  shall  remain  due  under  this  mortgage,  keep  all  buildings  i 
comprised  therein  [in  good  and  substantial  repair  and  also]  insured  ] 
against  loss  or  damage  by  fire,  in  the  Fire  Office,  or  in  some  other  I 

insurance  office  to  be  approved  in  writing  by  the  said  [mortgagees],  their  | 
executors,  administrators,  or  assigns,  in  the  aggregate  sum  of  £  i 

at  the  least;  and  will,  from  time  to  time,  duly  and  punxjtually  pay  the  | 
premiums  and  moneys  necessary  for  effecting  and  keeping  up  such  j 
insurance  ;  and  will,  on  demand,  deliver  to  the  said  [mortgagees],  their 
executors,  administrators,  or  assigns,  the  policy  or  policies  of  such 
insurance,  and  the  receipts  for  all  such  payments  :  And  that,  in  case 
default  shall  at  any  time  be  made  in  keeping  [in  repair  as  aforesaid  or] 
insured  the  said  buildings,  or  any  of  them,  or  in  delivering  the  said 
policy  or  policies  or  the  receipt  for  any  such  payment  as  aforesaid,  then 
and  in  every  such  case  it  shall  be  lawful  for  the  said  [mmigagees],  their 
executors,  administrators,  or  assigns  [to  enter  upon  the  premises  and 
effect  any  repair  which  they  may  think  necessary  or  proper,  or]  to 
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insure  and  keep  insured  all  or  any  of  the  said  messuage,  cottage,  and 
buildings,  in  any  sum  not  exceeding  £  [as  the  case  may  require] ; 

and  that  the  said  [mortgagor-],  his  heirs,  executors,  administrators,  or 
assigns,  will,  on  demand,  pay  unto  the  said  [mmigagees],  their  executors, 
administrators,  or  assigns,  all  such  sums  of  money  as  they  or  any  of 
them  shall  expend  in  or  about  such  [repair  or]  insurance  [as  the  case 
may  be],  with  interest  for  the  same  at  the  rate  aforesaid,  as  from  the 
time  of  the  same  having  been  expended  respectively ;  and  that,  until 
repayment,  the  same  shall  be  a  charge  upon  the  premises  :  Provided 
ALWAYS  that,  in  case  any  loss  or  damage  by  fire  shall  happen  to  the  said 
messuage  or  dwelling-house,  buildings,  and  premises,  all  monies  which 
shall  be  received  by  virtue  of  any  such  policy  of  insurance  as  aforesaid, 
shall  forthwith  be  applied  in  making  good  the  damage  or  injury  which 
shall  have  been  sustained,  or,  in  the  discretion  of  the  said  [mor(gagees]y 
their  executors,  administrators,  or  assigns,  and  if  they  shall  so  require 
by  notice  in  writing  given  to  the  said  \mortgagm'\  his  heirs,  executors, 
administrators,  or  assigns,  or  left  on  the  premises  hereby  conveyed, 
within  days  after  such  loss  or  damage  by  fire  shall  have  happened, 

shall  be  applied  in  or  towards  the  discharge  of  the  monies  for  the  time 
being  due  under  this  mortgage. 
In  witness,  &c. 

The  Schedule  above  referred  to. 


IV.  MORTGAGE  0/ Freeholds  in  Fee  to  several  Mortgagees,  advancing 
Money  on  a  Joint  Account,  with  express  Power  of  Sale.  Attoi'n- 
ment  Clause,  the  Mortgagor  being  in  Possession. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [mortgagor']  of,  &c.  (hereinafter  called  the  mortgagor),  of  the  one 
part ;  and  [moi'tgagee']  of,  &c.,  and  [moiigagee]  of,  &c.,  (hereinafter  called 
the  mortgagees),  of  the  other  part :  Whereas,  under  an  indenture  dated 
the  day  of  19     ,  and  made  between  [parties],  [or 

under  the  will  of  [testator],  late  of,  &c.,  deceased,  dated,  &c.],  the  mort- 
gagor is  seised  of  or  entitled  to  the  hereditaments  described  in  the 
schedule  hereto,  and  intended  to  be  hereby  conveyed  for  an  estate  in 
fee  simple  in  possession,  free  from  incumbrances  :  And  whereas  the 
mortgagees  have  agreed  to  lend  to  the  mortgagor  the  sum  of  £  , 

upon  having  the  repayment  of  the  same  with  interest  thereon,  at  the 
rate  hereinafter  mentioned,  secured  in  manner  hereinafter  appearing. 
NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  sum  of  £  ,  this  day 

paid  to  the  mortgagor  by  the  mortgagees,  out  of  monies  belonging  to 
them  on  a  joint  account,  of  which  sum  the  mortgagor  hereby  acknow- 
ledges the  receipt,  the  mortgagor  hereby  covenants  with  the  mortgagees 
to  pay  to  them,  &c.  [Covenant  to  pay  principal  and  interest,  see  last 
Precedent]'.  AND  THIS  INDENTURE  ALSO  WITNESSETH  that 
for  the  consideration  aforesaid,  the  mortgagor  hereby  grants  and,  as 
beneficial  owner,  conveys  unto  the  mortgagees ;  All  those  messuages 
or  dwelling-houses,  lands,  and   hereditaments,    situate  in   the   parish 
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of  ,    in    the  county  of  ,  particularly  described 

in  the  schedule  hereto,  and  delineated  in  the  map  drawn  on  these 
presents,  and  therein  coloured  ;  To  HOLD  all  the  premises 

Unto  and  to  the  use  of  the  mortgagees,  their  heirs  and  assigns 
[m-  in  fee  simple],  subject  to  the  proviso  for  redemption  following,  that 
is  to  say  [proviso  fai- redemption,  ante,  and,  if  desired,  provisoes  foi'  reduction 
of  interest,  dr.,  see  last  Precedent] ;  ^  And  it  is  hereby  agreed  that  if 
default  shall  be  made  in  payment  of  the  said  principal  sum  of  £ 
and  interest  thereon,  as  aforesaid,  on  the  said  day  of 

19  ,  then  it  shall  be  lawful  for  the  mortgagees,  without  any  further 
consent  of  the  mortgagor,  to  sell  the  premises,  or  any  part  or  parts 
thereof,  either  together  or  separately,  and  either  by  public  auction  or 
private  contract,  and  subject  to  any  stipulations  as  to  title  or  evidence 
or  commencement  of  title  or  otherwise,  which  the  mortgagees  shall  deem 
proper,  with  full  power  to  buy  in  or  rescind  or  vary  any  contract  for  sale, 
and  to  resell  without  being  responsible  for  any  loss  occasioned  thereby ; 
And  to  execute  and  do  all  such  assurances  and  things  for  effectuating 
any  such  sale,  as  they  shall  deem  proper ;  And  that  upon  any  such  sale, 
as  aforesaid,  by  any  person  or  persons  who  may  not  be  seised  of  the 
legal  estate  in  the  premises  sold,  the  person  or  persons  in  whom  the  legal 
estate  in  the  same  premises  shall  be  vested  shall  execute  and  do  all  such 
assurances  and  things  for  carrying  the  sale  into  effect,  as  the  person  or 
persons  by  whom  the  sale  shall  be  made  shall  direct ;  Provided  always, 
that  the  mortgagees  shall  not  execute  the  power  of  sale  hereinbefore 
contained,  unless  and  until  default  shall  have  been  made  in  payment,  at 
the  time  hereinbefore  appointed  for  payment  thereof,  of  some  principal 
money  or  interest,  the  payment  whereof  is  intended  to  be  hereby  secured, 
and  he  or  they  shall  have  given  a  notice  in  writing  to  the  mortgagor  ta 
pay  off  the  monies  for  the  time  being  owing  to  the  security  of  these 
presents,  or  shall  have  left  a  notice  in  writing  to  that  effect,  at  or  upon 
some  part  of  the  premises  hereby  conveyed,  and  default  shall  have  been 
made  in  payment  of  the  whole  or  part  of  such  monies  for  [six]  calendar 
months  from  the  time  of  giving  or  leaving  such  notice,  or  unless  and 
until  the  whole  or  part  of  some  half-yearly  payment  of  interest,  which 
shall  become  due  on  the  security  of  these  presents,  shall  have  become  in 
arrear  for  [three]  calendar  months ;  And  every  such  notice  as  aforesaid 
shall  be  sufficient,  though  not  addressed  to  any  person  or  persons  by 
name  or  designation,  and  notwithstanding  the  person  or  any  of  the 
persons  affected  thereby  may  be  unborn,  unascertained,  or  under  dis- 
ability :  Provided  also,  that  upon  any  sale  purporting  to  be  made  in 
pursuance  of  the  aforesaid  power,  no  purchaser  shall  be  bound  to  inquire 
whether  either  of  the  cases  mentioned  in  the  clause  or  provision  lastly 

^  The  statutory  power  of  sale  given  to  mortgagees  by  sec.  19  of  the  Con- 
veyanciiic  and  Law  ol  Property  Act,  1881,  seems  to  be  fully  sufficient  in  ordinary 
coses,  ana  is  verv  generally  relied  on  in  practice.  A  form  of  an  express  power 
of  sale  of  freeholas,  such  as  was  formerly  in  conmion  use,  is  here  given,  in  case 
a  mortgfigee  should  prefer  to  have  an  express  power,  and  also  as  it  may  be  of 
assistance  in  framing  special  iK)\vers  of  sale  under  particular  circumstances, and 
also  in  framing  mortgages  of  lands  in  British  colonies  or  dependencies,  where 
ix)wer8  of  sale  are  not  imported  into  mortgages  Ijy  statute  or  otherwise.  The 
power  in  the  text  is  also  applicable  in  the  case  of  copyholds. 
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hereinbefore  contained  has  happened,  or  whether  any  default  has  been 
made  in  payment  of  any  such  principal  money  or  interest  as  aforesaid, 
or  whether  any  money  remains  owing  on  the  security  of  these  presents, 
or  as  to  the  necessity  or  expediency  of  the  stipulations,  subject  to  which 
such  sale  shall  have  been  made,  or  otherwise  as  to  the  propriety  or 
regularity  of  such  sale ;  And,  notwithstanding  any  impropriety  or 
irregularity  whatsoever  in  any  such  sale,  the  same  shall,  as  regards  a 
purchaser  or  purchasers,  be  deemed  to  be  within  the  aforesaid  power 
and  be  valid  accordingly ;  And  the  remedy  (if  any)  of  the  mortgagor  in 
respect  of  any  breach  of  the  clause  or  provision  lastly  hereinbefore  con- 
tained, or  of  any  impropriety  or  irregularity  whatsoever  in  any  such  sale, 
shall  be  in  damages  only ;  And  it  is  hereby  also  agreed  that  upon  any 
such  sale  as  aforesaid  the  receipt  of  the  mortgagees  for  the  purchase- 
monies  of  the  premises  sold,  shall  effectually  discharge  the  purchaser  or 
purchasers  therefrom,  and  from  being  concerned  to  see  to  the  application, 
or  being  accountable  for  any  loss  or  misapplication  thereof ;  And  it  is 
hereby  further  agreed  that  the  mortgagees  shall  by  and  out  of  the 
monies  which  shall  arise  from  any  such  sale  as  aforesaid,  in  the  first 
place,  reimburse  themselves,  or  pay  all  the  expenses  incurred  in  or  about 
such  sale,  or  otherwise  in  relation  to  the  premises ;  And,  in  the  next 
place,  apply  such  monies  in  or  towards  satisfaction  of  the  monies  for  the 
time  being  owing  on  the  security  of  these  presents ;  And  then  pay  the 
surplus  (if  any)  unto  the  mortgagor,  or  as  he  shall  direct;  And  it  is 
hereby  also  agreed  that  the  aforesaid  power  of  sale  may  be  exercised  by 
any  person  or  persons,  who,  for  the  time  being,  shall  be  entitled  to  receive 
and  give  a  discharge  for  the  monies  owing  on  the  security  of  these 
presents ;  Provided  also,  that  the  mortgagees  shall  not  be  accountable 
for  any  involuntary  losses  which  may  happen  in  or  about  the  exercise 
or  execution  of  the  aforesaid  power  and  trusts,  or  any  of  them :  And, 
for  the  consideration  aforesaid,  the  mortgagor  hereby  attorns  and 
becomes  tenant  from  year  to  year  to  the  mortgagees  of  the  premises 
hereby  conveyed,  or  of  so  much  and  such  part  or  parts  thereof  as  are 
in  the  occupation  of  the  mortgagor,  at  the  yearly  rent  of  £  ,  clear 

of  all  deductions,  to  be  paid   by  equal  half-yearly  payments  on   the 
day  of  and  day  of  in  every  year  (i.e. 

the  days  appointed  for  payment  of  interest)  during  the  continuance  of  this 
security,  and  so  that  such  rent  shall  be  applied  in  or  towards  satisfaction 
of  such  interest,  and  any  surplus  thereof  in  or  towards  satisfaction  of 
the  principal  moneys  from  time  to  time  owing  on  this  security,  but  so 
that  such  rent  shall  not  be  recoverable  by  distress :  Provided  always, 
that  it  shall  be  lawful  for  the  mortgagees  at  any  time,  without  any 
previous  notice,  to  enter  into  and  upon  and  take  possession  of  the  premises 
whereof  the  mortgagor  has  hereby  attorned  tenant,  and  to  determine  the 
tenancy  created  by  the  attornment  aforesaid :  Provided  ALSO,  that 
neither  the  receipt  of  such  rents  nor  the  creation  of  such  tenancy,  as 
aforesaid,  shall  render  the  mortgagees  liable  to  account  as  mortgagees 
in  possession  :  Provided  lastly,  and  it  is  hereby  agreed  that  in  the 
construction  of  these  presents,  unless  the  contrary  appears,  the  expression 
"the  mortgagor"  shall  include  the  said  [moi'tgagoi']  slxmI  his  heirs  and 
assigns,  and  the  expression  "the  mortgagees"  shall  include  the  said 
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[mortgagees]  and  the  survivors  and  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  and  their  or  his  assigns. 
In  witness,  &c. 

The  Schedule  above  referred  to. 


V.  SECOND  MORTGAGE  of  Freeholds  in  Fee.    Proviso  for 
Repayment  of  Principal  by  Instalments. 

THIS  INDENTURE,  made  the  day  of  19    , 

Between  [mortgagor],  of,  &c.  (hereinafter  called  the  mortgagor),  of  the 
one  part,  and  [mmigagee],  of,  &c.  (hereinafter  called  the  mortgagee),  of  the 
other  part,  WITNESSETH  that  in  consideration  of  the  sum  of  £ 
now  paid  to  the  mortgagor  by  the  mortgagee,  of  which  sum  the  mort- 
gagor hereby  acknowledges  the  receipt,  the  mortgagor  hereby  covenants, 
&c.  [Covenant  f&i-  payment  of  principal  and  interest,  Precedent  IL,  supra]  : 
AND  THIS  INDENTURE  ALSO  WITNESSETH  that  for  the  con- 
sideration aforesaid  the  mortgagor  hereby  grants,  and,  as  beneficial 
owner,  conveys  unto  the  mortgagee  All  that  [describe  parcels]  To  hold 
the  premises  unto  and  to  the  use  of  the  mortgagee,  his  heirs  and 
assigns  [or  in  fee  simple] ;  Subject,  nevertheless,  to  an  indenture  of 
mortgage  dated  the  day  of  19     ,  and  made  between 

[parties],  whereby  the  premises  hereby  conveyed  were  assured  by  the 
mortgagor  to  the  use  of  [prior  mortgagee],  of,  &c.,  his  heirs  and  assigns, 
for  securing  the  sum  of  £  ,  and  interest  thereon  at  the  rate  of 

per  cent,  per  annum  as  therein  mentioned  ;  And  also  subject 
to  the  proviso  for  redemption  following,  namely,  that  if  the  mortgagor 
shall,  on  the  day  of  19     ,  pay  to  the  mortgagee  the 

sum  of  £  ,  and  interest  thereon  at  the  rate  of  per  cent,  per 

annum,  then  the  mortgagee  will,  at  the  request  and  cost  of  the  mort- 
gagor, reconvey  the  premises  to  the  use  of  the  mortgagor,  or  as  he 
shall  direct;  Subject  to  the  said  indenture  of  mortgage,  and  to  all 
monies  thereby  secured,  if  the  same  mortgage  shall  be  then  subsisting : 
Provided  always,  that  if  the  mortgagor  shall  pay  to  the  mortgagee 
the  said  sum  of  £  by  the  instalments  and  at  the  times  following, 

that  is  to  say,  the  sum  of  £  on  the  day  of  19     , 

and   the  further  sum  of  £  on  the  day  of  19     , 

and  a  like  sum  on  the  day  of  of  every  succeeding  year, 

or  within  days  after  each  of  the  said  days,  until  the  said  sum  of 

£  shall  be  fully  paid,  and  shall  also  pay  interest  at  the  rate  afore- 

said on  the  said  sum  of  X  ,  or  on  such  instalments  thereof  as  shall 

for  the  time  being  remain  unpaid  upon  the  half-yearly  days  hereinbefore 
appointed  for  payment  of  interest,  or  within  days  after  such 

days  respectively,  then  and  in  such  case  the  mortgagee  shall  not  call  in 
or  require  payment  of  the  said  principal  sum  of  £  or  any  part 

thereof,  except  by  such  instalments  as  aforesaid. ^ 

In  witness,  &c. 

*  An^  special  provisions  or  covenants  with  regard  to  mode  of  payment 
of  principal  or  interest,  or  as  to  insurance  or  otherwise,  may  be  inserted  as 
rec^uired. 
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VI.  COVENANT  to  surrender  Copyholds  hy  way  of  Mortgaged 

THIS  INDENTURE,  made,  &c.,  Between  [mmigagarl  of,  &c.,  of  the 
one  part ;  and  [mortgagee],  of,  &c.,  of  the  other  part ;  Whereas  the  said 
[mwigagor]  is  seised  of  or  entitled  unto  the  fee  simple  in  possession, 
according  to  the  custom  of  the  manor  of  ,  of  and  in  the  messuages 

or  tenements,  lands  and  hereditaments  hereinafter  described  and  cove- 
nanted to  be  surrendered,  free  from  incumbrances ;  And  whereas  the 
said  [m&iigagee]  has,  at  the  request  of  the  said  [mortgagor],  agreed  to  lend 
to  him  the  sum  of  £  ,  upon  having  the  repayment  thereof  with 

interest  secured  in  manner  hereinafter  appearing  :  NOW  THIS  INDEN- 
TURE WITNESSETH,  that,  in  consideration  of  the  sum  of  £ 
now  paid  to  the  said  [moiigagor]  by  the  said  [mortgagee],  the  receipt 
whereof  the  said  [mmigagoi']  hereby  acknowledges ;  the  said  [mortgagor] 
hereby  covenants  with  the  said  [mortgagee]  [Covenant  for  payment  of 
principal  and  interest,  Precedent  IL,  supra] :  AND  THIS  INDENTURE 
ALSO  WITNESSETH,  that,  for  the  consideration  aforesaid,  the  said 
[mortgagor]  covenants  with  the  said  [moiigagee]  that  he  the  said  [mortgagor], 
or  his  heirs,  will  forthwith,  at  his  or  their  own  cost,  surrender  into  the 
hands  of  the  lord  [or  lady]  of  the  said  manor,  according  to  the  custom  of 
the  manor,  and  he  the  said  [mortgagor]  also  hereby,  as  beneficial  owner,  con- 
veys All  that  [describe parcels],TO  the  use  of  the  said  [moiigagee],  his  heirs 
and  assigns,  according  to  the  custom  of  the  said  manor,  by  and  under  the 
accustomed  rents,  fines,  suits,  and  services ;  Subject  to  a  condition  for 
avoiding  such  surrender  if  the  said  [mortgagor],  his  heirs  or  assigns,  shall, 
on  the  day  of  next,  pay  to  the  said  [mortgagee],  his 

executors,  administrators,  or  assigns,  the  sum  of  £  ,  with  interest 

thereon  after  the  rate  aforesaid :  And  the  said  [moiigago)-]  hereby 
covenants  with  the  said  [mortgagee],  that  the  hereditaments  and  premises 
hereby  covenanted  to  be  surrendered  and  conveyed  shall  henceforth  be 
charged  with  the  payment  of  all  principal  monies  and  interest  intended 
to  be  hereby  secured ;  and  that  until  surrender  the  said  [mo7-tgagor\ 
his  heirs  and  assigns,  will  stand  possessed  thereof  in  trust  for  the  said 
[mortgagee],  his  heirs  and  assigns,  but  subject  to  such  equity  of  redemp- 
tion as  the  same  premises  would  have  been  subject  to  if  surrendered  : 
And  the  said  [mortgagor]  hereby  ii-revocably  appoints  the  said  [moiigagee], 
his  executors,  administrators,  and  assigns,  and  every  of  them,  and  his 
or  their  nominees  or  nominee,  the  attorney  and  attorneys  of  him  the  said 
\moiigagoi'],  in  his  name  and  on  his  behalf,  at  any  time  when  he  or  they 
shall  think  fit,  to  surrender  the  same  premises,  pursuant  to  the  covenant 
in  that  behalf  hereinbefore  contained,  and  to  execute  and  do  all  instru- 
ments, acts,  and  things  which  may  be  necessary  for  that  purpose :  And 
the  said  [mortgagor]  covenants  with  the  said  [mortgagee],  that  he  the  said 
[mortgagor],  his  heirs,  executors,  administrators,  or  assigns,  will  at  all 
times  during  the  continuance  of  this  security,  duly  pay  and  perform  all 
rents,  fines,  suits,  and  services  respectively  which  shall  become  due  and 

^  See  for  mortgage  of  copyholds  by  way  of  conditional  surrender,  Prece- 
dents V.  and  VI.,  art.  Copyholds,  Vol.  III.  p.  615. 
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ought  to  be  paid  and  performed  respectively,  in  respect  of  the  said 


hereditaments  and  premises  hereinbefore  covenanted  to  be  surrendered. 
In  witness,  &c. 

VII.  MORTGAGE  of  Leaseholds  hy  Demise  to  one  Mortgagee. 

THIS  INDENTURE,  made  the  day  of  19    , 

Between  [mortgagor],  of,  &c.,  of  the  one  part ;  and  \mortgagee\  of,  &c., 
of   the   other  part ;    Whereas,  by  an  indenture  of  lease,  dated  the 
day  of  19     ,  and  made  between  [^parties],  All  that 

[describe  parcels  fully  from  the  lease']  was  demised  to  the  said  [lessee],  his 
executors,  administrators,  and  assigns,  for  the  term  of  years, 

at  the  yearly  rent  of  <£  ,  and  subject  to  the  covenants  on  the 

lessee's  part  and  conditions  therein  contained,  which  said  leasehold 
premises  have,  by  virtue  of  certain  mesne  assignments  and  acts  in  the 
law,  and  ultimately  by  an  indenture  of  assignment,  dated,  &c.,  and 
made  between  [parties],  become  and  are  now  vested  in  the  said  [mxri't- 
gagor]  for  all  the  residue  of  the  said  term ;  And  whereas  the  said 
[mMtgagee]  has  agreed  to  lend  to  the  said  [mortgagor]  the  sum  of 
£  ,  upon  having  the  repayment  thereof,  with  interest  after  the 

rate  hereinafter  mentioned,  secured  in  manner  hereinafter  appearing  : 
NOW  THIS  INDENTURE  WITNESSETH,  that  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  sum  of  £  now  paid 

to  the  said  [mortgagor]  by  the  said  [mortgagee\  the  receipt  whereof  the 
said  [mxnigagoi']  hereby  acknowledges,  he  the  said  [mortgagor]  hereby 
covenants  [Covenant  hy  mortgagor  for  payment  of  principal  and  interest, 
Precedent  IL,  supra]  :  AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH, that  for  the  consideration  aforesaid,  he  the  said  [mortgagor] 
hereby  demises,  and,  as  beneficial  owner,  conveys  unto  the  said  [mort- 
gagee] All  that  the  said  messuage  or  tenement  hereinbefore  described, 
and  all  other  the  premises  (if  any)  comprised  in  the  hereinbefore  recited 
indenture  of  lease ;  To  HOLD  all  the  premises  unto  the  said  [mortgagee], 
his  executors,  administrators,  and  assigns,  henceforth  for  all  the  residue 
now  unexpired  of  the  said  term  of  years,  except  the  last  day 

thereof :  And  the  said  [mmigagor]  declares  that  he  and  his  executors, 
administrators,  and  assigns,  will  henceforth  stand  possessed  of  the 
reversion  hereby  excepted  out  of  the  said  term  in  trust  for  the  said 
[mw'tgagees],  their  executors,  administrators,  and  assigns,  and  to  assign 
and  dispose  of  the  same  as  they  shall  from  time  to  time  direct,  subject 
to  such  right  of  redemption  as  may  for  the  time  being  ^be  subsisting 
by  virtue  of  this  mortgage  :  And  the  said  [mortgagm-]  hereby  irrevocably 
appoints  the  said  [mortgagee],  his  executors,  administrators,  and  assigns, 
and  every  of  them  and  his  or  their  nominees  or  nominee,  the  attorneys 
and  attorney  of  him  the  said  [mortgagm-],  in  his  name  and  on  his  behalf, 
at  any  time  when  they  or  he  shall  think  fit,  to  assign  the  said  excepted 
reversion  to  the  said  [mortgagee],  his  executors,  administrators,  or  assigns, 
or  as  he  or  they  shall  direct,  subject  to  such  equity  of  redemption 
(if  any)  subsisting  as  aforesaid,  and  to  execute  and  do  all  deeds,  instru- 

'  This  covenant  will  enable  the  mortgagee,  in  case  of  a  breach  thereof,  to 
exercise  his  statutory  power  of  sale. 
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ments,  and  things  which  may  be  necessary  or  proper  for  that  purpose : 
Provided  always  that  if  the  said  [mortgagor-],  his  executors,  adminis- 
trators, or  assigns  shall,  on  the  day  of  next,  pay  to  the 
said  [inm-tgagee],  his  executors,  administrators,  or  assigns,  the  sum  of 
£  ,  with  interest  thereon  at  the  rate  of  per  cent, 
per  annum,  computed  from  the  date  hereof,  the  said  [mortgagee],  his 
executors,  administrators,  or  assigns  will,  at  the  request  and  at  the 
cost  of  the  said  [morigago)'],  his  executors,  administrators,  or  assigns, 
surrender  or  otherwise  reconvey  the  premises  unto  him  or  them,  or  as 
he  or  they  shall  direct :  And  the  said  [moiigagor]  hereby  covenants 
with  the  said  [mortgagees]  to  keep  the  said  messuage  and  premises  at  all 
times  during  the  continuance  of  this  security  in  good  and  substantial 
repair,  and  insured  against  loss  or  damage  by  fire  in  accordance  with 
the  covenants  of  the  said  lease,  and  on  demand  to  produce  to  the  said 
[mo7igagee],  his  executors,  administrators,  or  assigns,  the  policy  of 
such  insurance,  and  the  receipt  for  every  premium  payable  in  respect 
thereof. 

In  witness,  &c. 


VIII.  MORTGAGE  of  Leaseholds  bi/  Assignment. 

THIS  INDENTURE,  made,  &c.,  Between  [mortgagcxrl  of,  &c.,  of 
the  one  part;  and  [mortgagee],  of,  &c.,  of  the  other  part;  Whereas, 
by  indenture  of  lease  dated  the  day  of  19     ,  and 

made  between  [parties],  the  said  [lessor]  demised  unto  the  said  [mort- 
gagor] [describe  parcels] :  To  hold  the  same  unto  the  said  [martgagoj-]  from 
the  day  of  then  next,  for  the  term  of  years, 

at  the  rent,  and  subject  to  the  covenants  on  the  part  of  the  lessee  to  be 
performed,  and  conditions  therein  contained  ;  And  whereas,  by  another 
indenture  of  lease,  dated,  &c.  [recite,  as  befoi'e,  lease  of  other  property 
intended  to  be  comprised  in  the  mortgage] ;  And  whereas  the  said  [mort- 
gagee] has,  at  the  request  of  the  said  [mmigagor],  agreed  to  lend  to  him 
the  sum  of  .£  ,  on  having  the  repayment  thereof  with  interest 

secured  in  manner  hereinafter  appearing  :  NOW  THIS  INDENTURE 
WITNESSETH,  that  [Covenant  by  mortgage  far  payment  of  principal  and 
interest.  Precedent  IL,  supra] :  AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH, that  for  the  consideration  aforesaid,  he  the  said  [mortgagor] 
hereby  assigns,  and,  as  beneficial  owner,  conveys  unto  the  said  [moi't- 
gagee]  All  those  the  said  several  pieces  or  parcels  of  ground  and 
premises  in  the  said  indentures  of  lease  described,  and  thereby  demised 
respectively ;  To  HOLD  the  same  premises  unto  the  said  [mortgagee] 
henceforth  for  all  the  several  residues  now  unexpired  of  the  said  several 
terms  of  years  granted  by  the  said  several  indentures  of  lease, 

subject  to  the  proviso  for  redemption  hereinafter  contained  ;  Provided 
always,  that  if  the  said  [mortgagor],  his  executors,  administrators,  or 
assigns  shall,  on  the  day  of  19      ,  pay  to  the  said 

[mwtgagee]  his  executors,  administrators,  or  assigns,  the  sum  of  £ 
with  interest  thereon  at  the  rate  aforesaid,  then  the  said  [mortgagee],  his 
executors,  administrators,  or  assigns  will,  at  the  request  and  cost  of  the 


394  MORTGAGE— PKECEDENTS 

said  [niorigagoi-],  his  executors,  administrators,  or  assigns,  reconvey  the 
premises  unto  the  said   [moiigagor],  his   executors,  administrators,  or 
assigns,  or  as  he  or  they  shall  direct. 
In  witness,  &c. 


IX,  MORTGAGE  of  Freeholds  aiid  Copyholds.    Proviso  giving 
Mmigagee  Right  of  Consolidation. 

THIS  INDENTURE,  made  the  day  of  19     , 

Betnveen  [mortgagor],  of,  &c.,  of  the  one  part ;  and  [mortgagee],  of,  &c., 
of  the  other  part,  WITNESSETH  that,  in  consideration  of  the  sum  of 
£  now  paid  to  the  said  [mortgagor]  by  the  said  [moi'tgagee\  the 

receipt  whereof  the  said  [rruyi'tgagm-]  hereby  acknowledges,  the  said 
[mmtgagor]  hereby  covenants,  &c.  [Covenxint  for  payment  of  principal  and 
interest,  Precedent  II.,  supra] :  AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH that  for  the  consideration  aforesaid  the  said  [mortgagor] 
hereby  grants,  and,  as  beneficial  owner,  conveys  [Conveyance  of  freeholds 
to  mortgagee  in  fee,  and  proviso  for  redemption,  Precedent  II.,  supra] :  AND 
THIS  INDENTURE  ALSO  WITNESSETH  that,  for  the  consideration 
aforesaid,  the  said  [mortgagoi']  hereby  covenants  with  the  said  [mortgagee] 
that  he  the  said  [irurrtgagm']  will  forthwith  at  his  own  cost  surrender  into 
the  hands  of  the  lord  or  lady  of  the  said  manor,  according  to  the  custom 
thereof,  and  he  the  said  [mortgagor]  also,  as  beneficial  owner,  conveys  All 
THAT  [describe  parcels]  To  the  use  of  the  said  [mortgagee],  his  heirs  and 
assigns,  according  to  the  custom  of  the  said  manor,  by  and  under  the 
accustomed  rents,  fines,  suits,  and  services,  but  subject  to  a  condition  for 
avoiding  such  surrender  corresponding  to  the  proviso  for  redemption 
hereinbefore  contained  as  to  the  freehold  hereditaments  hereby  granted  : 
[Charge  and  declaration  of  trust  of  copyholds ;  power  of  attm^ney  to  effect 
surrender  ;  and  covenant  by  mmigagor  to  pay  fines,  &c..  Precedent  VI.,  supra] : 
Provided  always,  and  it  is  hereby  agreed  that  it  shall  be  lawful  for 
the  said  [moiigagee],  his  executors,  administrators,  and  assigns,  to  con- 
solidate this  security  with  any  other  security  on  property  other  than 
that  comprised  herein  for  any  money  for  the  time  being  due  to  him  or 
them  from  the  said  [mortgagor],  his  heirs,  executors,  administrators,  or 
assigns,  it  being  the  express  intention  of  the  parties  hereto  that  the 
17th  section  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  shall 
not  apply  to  these  presents  or  to  the  security  intended  to  be  hereby 
made. 

In  witness,  &c.  ' 


X.  MORTGAGE  of  Freeholds  and  Leaseholds  {by  demise).  Covenants 
by  Mortgagor  for  Repairs  and  Insurance.  Paiver  of  Sale  to  aiise 
without  Notice. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [moi'tgagm'],  of,  &c.,  of  the  one  part ;  and  [moiigagee],  of,  &c., 
of  the  other  part,  WITNESSETH  that,  in  consideration  of  the  sum  of 
£  now  paid  to  the  said  [mortgagor]  by  the  said  [moiigagee],  the 
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receipt  whereof  the  said  [mmigagor]  hereby  acknowledges,  the  said 
[mmigago)']  hereby  covenants,  &c.  [Covenant  for  payment  of  principal  and 
interest,  Precedent  II.,  supra]  :  AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH that,  for  the  consideration  aforesaid,  the  said  [mortgagor] 
hereby  grants,  and,  as  beneficial  owner,  conveys  unto  the  said  [mortgagee] 
All  that,  &c.  [describe  parcels  of  freeholds]  :  To  hold  all  the  premises 
hereby  granted  UNTO  AND  TO  THE  USE  of  the  said  [mortgagee],  his  heirs 
and  assigns :  Subject  to  the  proviso  for  redemption  hereinafter  contained : 
AND  THIS  INDENTURE  ALSO  WITNESSP]TH  that,  for  the  con- 
sideration aforesaid,  the  said  [mortgage']  hereby  demises,  and,  as  beneficial 
owner,  conveys  unto  the  said  [mortgagee]  All  that  [describe  parcels 
acco7'ding  to  description  in  the  lease] :  To  HOLD  all  the  premises  hereby 
demised  unto  the  said  [mortgagee],  his  executors,  administrators,  and 
assigns,  for  all  the  residue  now  unexpired  of  a  term  of  years  from 

the  day  of  19     ,  therein  created  by  an  indenture  of 

lease  dated  the  day  of  19     ,  and  made  between 

[parties],  except  the  last  days  of  the  said  term,  Subject  to  the 

proviso  for  redemption  hereinafter  contained  :  [Declaration  of  trust  of 
nominal  reversion  and  power  of  attorney,  Precedent  VII.,  supra]  :  PROVIDED 
ALWAYS  that  if  the  said  [mortgagoi'],  his  heirs,  executors,  administrators, 
or  assigns,  shall,  on  the  day  of  19     ,  pay  to  the  said 

[mortgagee],  his  executors,  administrators,  or  assigns,  the  sum  of  £ 
and  interest  thereon  at  the  rate  aforesaid,  then  the  said  [mortgagee],  his 
executors,  administrators,  or  assigns,  will,  at  the  request  and  cost  of  the 
said  [mmigago)-],  his  heirs,  executors,  administrators,  or  assigns,  reconvey 
the  premises  hereby  granted  unto  the  said  [mortgagoi-],  his  heirs  or 
assigns,  and  surrender  or  otherwise  assure  the  premises  hereby  demised 
unto  the  said  [mmigagor],  his  executors,  administrators,  or  assigns,  or  as 
he  or  they  shall  direct :  And  the  said  [mortgagor]  hereby  covenants  with 
the  said  [mortgagee],  at  all  times  during  the  continuance  of  this  security, 
to  keep  the  several  messuages  and  buildings  respectively  erected  and 
being  on  the  premises  hereby  granted  insured  against  loss  or  damage  by 
fire,  in  the  aggregate  sum  of  £  at  the  least,  in  the 

Insurance  Office,  or  in  some  other  fire  insurance  office,  to  be  approved 
by  the  said  [mortgagee],  his  executors,  administrators,  or  assigns,  and  to 
keep  the  messuage  and  buildings  erected  and  being  upon  the  premises 
hereby  demised  insured  against  loss  or  damage  by  fire  in  accordance 
with  the  covenants  of  the  said  indenture  of  lease,  and  from  time  to  time 
duly  and  punctually  to  pay  all  premiums  and  monies  necessary  for 
effecting  and  keeping  up  such  insurances  respectively,  and  on  demand 
to  produce  to  the  said  [moi'tgagee],  his  executors,  administrators,  or 
assigns,  all  the  policies  of  such  insurances  as  aforesaid,  or  any  of  them, 
and  the  receipts  for  all  premiums  and  payments  in  respect  thereof 
respectively,  or  any  of  them  :  And  that  in  case  of  the  refusal  or  failure 
of  the  said  [mortgagor],  his  heirs,  executors,  administrators,  or  assigns,  to 
produce  any  such  policies  or  policy  or  receipts  or  receipt  as  aforesaid, 
in  pursuance  of  the  covenant  in  that  behalf  hereinbefore  contained,  it 
shall  be  presumed  that  the  .insurances  or  insurance  to  which  such 
policies  or  policy  or  receipts  or  receipt,  if  effected  or  given,  would  relate, 
are  or  is  not  being  kept  up  by  or  on  behalf  of  the  mortgagor  in  accord- 
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ance  with  this  mortgage ;  and  it  shall  be  lawful  for  the  said  [mmigagee], 
his  executors,  administrators,  or  assigns,  at  any  time  thereafter,  to 
effect,  under  the  statutory  power  in  that  behalf,  insurances  or  an  insur- 
ance of  the  premises  in  respect  of  which  no  such  policies  or  policy  or 
receipts  or  receipt  (as  the  case  may  be)  shall  be  produced,  to  the  amounts 
following,  that  is  to  say,  as  to  the  said  messuages  and  buildings  erected 
and  being  on  the  premises  hereby  granted  to  an  aggregate  amount  not 
exceeding  £  ,  and  as  to  the  said  messuage  and  buildings  erected 

and  being  on  the  premises  hereby  demised  to  an  amount  not  exceeding 
£  :  Provided  always  that,  if  default  shall  be  made  in  payment 

of  the  said  principal  sum  of  £  and  interest  thereon  as  aforesaid, 

on  the  day  of  19     ,  then  it  shall  be  lawful  for  the 

said  [mortgagee],  his  executors,  administrators,  or  assigns,  at  any  time 
thereafter,  to  exercise  the  power  of  sale  conferred  on  mortgagees  by  the 
Conveyancing  and  Law  of  Property  Act,  1881,  without  any  restrictions 
as  to  notice  or  otherwise,  it  being  the  express  intention  of  the  parties 
hereto  that  the  20th  section  of  the  said  Act  shall  not  apply  to  these 
presents  or  the  security  intended  to  be  hereby  made. 
In  witness,  &c. 

XL  MORTGAGE  in  Fee  to  secure  a  Present  Loan  and 
Future  Advances} 

THIS    INDENTURE,    made   the  day  of  19     , 

Between  [mortgagor],  of,  &c.,  of  the  one  part ;  and  [mortgagee],  of,  &c., 
of  the  other  part,  WITNESSETH,  that  in  consideration  of  the  sum  of 
£  now  paid  to  the  said  [mortgagor]  by  the  said  [mortgagee],  the 

receipt  of  which  sum  the  said  [mmigagoi']  hereby  acknowledges,  the  said 
[mm-tgagm-]  hereby  covenants  with  the  said  [mortgagee]  to  pay  to  him, 
his  executors,  administrators,  or  assigns,  on  the  day  of  , 

the  sum  of  £  ,  with  interest  thereon  in  the  meantime  at  the  rate 

of  per  centum  per  annum  ;  And  also  to  pay  to  him  or  them  on 

such  day  of  or  day  of  as  shall  first 

happen  after  any  further  sum  of  money  shall  hereafter  be  paid  or 
advanced  on  the  security  of  these  presents  such  sum  or  sums  as  shall  be 
so  paid  and  advanced,  with  interest  thereon  at  the  rate  aforesaid  as  from 
the  time  or  respective  times  of  such  sum  or  sums  being  so  paid  and 
advanced  :  And  also  so  long  as  the  said  sum  of  £  ,  or  any  sum 

or  sums  so  paid  and  advanced  as  aforesaid,  or  any  part  thereof  respec- 
tively, shall  remain  due  under  this  security  after  the  days^  hereinbefore 
appointed  for  payment  thereof  respectively,  to  pay  to  the  said  [mortgagee], 
his  executors,  administrators,  or  assigns,  interest  thereon,  at  the  rate 
aforesaid,  by  equal  half-yearly  payments,  on  the  day  of 

and  the  day  of  in  every  year;  AND  THIS  INDEN- 

TURE ALSO  WITNESSETH,  that  for  the  consideration  aforesaid,  the 
said  [mmtgagor]  hereby  grants,  and,  as  beneficial  owner,  conveys  unto 
the  said  [mmtgagee]  All  that  [describe  parcels] ;  To  HOLD  all  the  pre- 
mises, Unto  and  to  the  use  of  the  said  [mmigagee],  his  heirs,  and 
assigns ;  Suiwect  to  the  proviso  for  redemption  hereinafter  contained  ; 

*  See  Precedent  XXXVI.,  infra. 
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Provided  always,  that  if  the  said   [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns  shall,  on  the  day  of  19     , 

pay  to  the  said  [mmigagee],  his  executors,  administrators,  or  assigns,  the 
said  sum  of  £  ,  with  interest  thereon  in  the  meantime  at  the  rate 

aforesaid,  and  shall  also,  on  such  day  of  or 

day  of  as  shall  first  happen  after  any  further  sum  shall  be  so 

paid  or  advanced  as  aforesaid,  pay  to  him  or  them  such  sum  or  sums 
as  shall  be  so  paid  or  advanced,  with  interest  thereon  at  the  rate  afore- 
said as  from  the  time  or  respective  times  of  such  sum  or  sums  being  so 
paid  or  advanced,  then  the  said  [moiigagee],  his  executors,  administrators, 
or  assigns,  shall,  at  the  request  and  cost  of  the  said  [moiigagor],  his  heirs, 
executors,  administrators,  or  assigns,  reconvey  the  premises  hereby 
granted  to  the  use  of  the  said  [mortgagoi-],  his  heirs  and  assigns,  or  as  he 
or  they  shall  direct.  [Insert  any  special  covenants  w  provisoes  as  to  payment 
of  pincipal  and  interest^  insurance^  &c.^  from  preceding  Precedents.] 
In  witness,  &c. 


XII.  MORTGAGE  in  Fee  of  Freeholds,  Part  of  Property  comprised  in 
a  Prior  Mortgage  ;  the  Prior  Mmigagee  Postponing  his  Mortgage. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [pior  mortgagee],  of,  &c.,  of  the  first  part ;  [moiigagm-],  of,  &c., 
of  the  second  part ;  and  [mortgagee],  of,  &c.,  of  the  other  part :  Whereas, 
by  an  indenture,  dated  the  day  of  19     ,  and  made 

between  the  said  [prior  mortgagee],  of  the  one  part,  and  the  said  [mort- 
gagor], of  the  other  part,  in  consideration  of  the  sum  of  £  paid 
to  the  said  [mm'tgagor]  by  the  said  [prior  moiigagee],  the  hereditaments 
hereby  granted  were,  with  other  hereditaments,  conveyed  unto  the  said 
[pi'ior  mortgagee],  his  heirs  and  assigns,  subject  to  a  proviso  for  redemp- 
tion on  payment  by  the  said  [mortgagor],  his  heirs,  executors,  adminis- 
trators, or  assigns,  on  the  day  of  19  ,  to  the  said 
[piior  moiigagee],  his  executors,  administrators,  or  assigns,  of  the  sum 
of  £  ,  with  interest  for  the  same  in  the  meantime  at  the  rate 
of  per  cent,  per  annum  ;  And  whereas  the  said  [mojigagee]  has 
agreed  to  lend  to  the  said  [mortgagoi']  the  sum  of  £  ,  upon 
having  the  repayment  of  the  same  with  interest  thereon,  at  the  rate 
aforesaid,  secured  in  manner  hereinafter  appearing;  And  whereas  the 
said  [prior  mmigagee]  has,  at  the  request  of  the  said  [mortgagor],  agreed 
to  join  in  these  presents  for  the  purpose  of  postponing  his  security 
under  the  hereinbefore  recited  indenture  of  mortgage  to  the  security 
intended  to  be  hereby  effected,  so  far  as  relates  to  the  said  hereditaments 
hereinafter  expressed  to  be  hereby  granted,  in  manner  hereinafter 
appearing.  NOW  THIS  INDENTURE  WITNESSETH,  that  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the  sum  of 
£  ,  now  paid  to  the  said  [mortgagor']  by  the  said  [mortgagee], 
the  receipt  whereof  the  said  [mortgagor]  hereby  acknowledges,  the  said 
[moiigagor]  hereby  covenants  [Covenant  to  pay  principal  and  interest, 
Precedent  II.,  supra].  AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH, that  in  further  pursuance  of  the  said  agreement,  and  for 
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the  consideration  aforesaid,  the  said  [jjrior  mortgagee]  hereby,  at  the 
request  and  by  the  direction  of  the  said  [moi'tgagoi'],  who  directs  as 
beneficial  owner,  grants  and  releases,  and  as  mortgagee  conveys,  And 
the  said  [uKnigagar]  hereby  grants  and  confirms  unto  the  said 
[mortgagee]  All  that  [describe  parcels  of  premises  released  by  prior 
Tuarigagee],  To  hold  all  the  premises  Unto  and  to  the  use  of  the  said 
[mortgagee],  his  heirs  and  assigns.  Free  and  DISCHARGED  from  the  said 
sum  of  £  [the  prior  mxnigage-debt],  and  all  interest  now  or 

hereafter  to  accrue  due  for  the  same,  and  every  part  thereof  respec- 
tively, and  from  all  claims  and  demands  under  or  by  virtue  of  the 
hereinbefore  recited  indenture  of  mortgage ;  Subject,  nevertheless,  to 
the  proviso  for  redemption  hereinafter  contained ;  Provided  always, 
that  if  the  said  [mmigagoi'],  his  heirs,  executors,  administrators,  or 
assigns,  shall,  on  the  day  of  19      »  pay  to  the 

said  [mortgagee],  his  executors,  administrators,  or  assigns,  the  sum  of 
£  ,  with  interest  thereon  at  the  rate  aforesaid,  then  the  said 

[mortgagee],  his  executors,  administrators,  or  assigns,  will,  at  the  request 
and  cost  of  the  said  [mortgagor],  his  heirs,  executors,  administrators,  or 
assigns,  reconvey  the  premises  hereby  granted  to  the  use  of  the  said 
[mortgagor],  his  heirs  and  assigns,  subject  to  such  right  or  equity  of 
redemption  as  shall  be  subsisting  therein,  and  to  all  such  powers, 
authorities,  and  provisions  as  shall  be  subsisting  or  exercisable  in 
relation  thereto,  under  or  by  virtue  of  the  hereinbefore  recited  inden- 
ture of  mortgage :  And  it  is  hereby  agreed  and  declared  that, 
subject  to  this  security,  the  hereinbefore  recited  indenture  of  mortgage, 
and  all  powers  therein  or  thereby  contained  or  implied,  shall  remain  in 
full  force :  ^  And  the  said  [prior  mortgagee]  hereby  acknowledges  the 
right  of  the  said  [mortgagee]  to  production  of  the  hereinbefore  recited 
indenture  of  mortgage,  and  of  the  several  deeds  and  documents  of  title 
mentioned  in  the  schedule  hereunder  written,  and  to  delivery  of  copies 
thereof  respectively ;  And  the  said  [mortgagee]  hereby  acknowledges  the 
right  of  the  said  [prim-  mortgagee]  to  the  production  of  these  presents,^ 
and  to  the  delivery  of  copies  thereof. 
In  witness,  &c. 

The  Schedule  above  referred  to. 


XIII.  MORTGAGE  of  Freeholds  in  Fee  by  Appointment 
under  a  Power. 

THIS  INDENTURE,  made  the  day  of       '  19     , 

Between  [mortgagor],  of,  &c.,  of  the  one  part ;  and  [mmigagee],  of,  &c., 
of  the  other  part ;  Whereas  by  an  indenture,  dated  the  day 

*  Here  insert  any  special  covenants  and  provisions,  e.g.  restriction  on 
mortgtujor's  leasing  powers,  covenant  to  insure,  &c.,  &c. 

'^  Ifany  of  the  documents  of  title  relate  exclusively  to  the  property  com- 
nriBod  in  this  mortgage,  they  will  probably  be  handed  over  to  the  mortgagee. 
In  that  case  add  here — 

"And  of  the  deeds  and  documents  relating  to  the  premises  hereby  granted, 
mentioned  in  the  second  schedule  hereunder  written,  the  receipt  of  which  from 
the  said  [nrior  mortgagee]  the  said  [mortgagee]  hereby  acknowledges,  and  to 
delivery  ot  copies  thereof  respectively. 
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of  19     ,  and  made  between  [parties],  the  hereditaments  here- 

inafter expressed  to  be  hereby  appointed  were,  for  the  considerations 
therein  mentioned,  conveyed  and  assured  to  such  uses  upon  such  trusts, 
and  for  such  intents  and  purposes  as  the  said  [mortgagor]  should  by  deed 
appoint,  and  in  default  of  such  appointment  to  the  use  of  the  said 
[mortgagm-]  for  his  life,  with  divers  remainders  over ;  And  whereas  the 
said  [moiigagee]  has  agreed  to  lend  to  the  said  [mortgagm-]  the  sum  of 
£  ,  upon  having  the  repayment  thereof  with  interest  at  the  rate 

hereinafter  mentioned  secured  in  manner  hereinafter  appearing.  NOW 
THIS  INDENTURE  WITNESSETH,  that  in  consideration  of  the  sum 
of  £  now  paid  to  the  said  [mortgagor]  by  the  said  [mortgagee], 

the  receipt  of  which  sum  the  said  [mmigagor]  hereby  acknowledges,  the 
said  [mortgagm-]  hereby  covenants,  &c.  [Covenant  for  'payment  of  principal 
and  interest,  Precedent  IL,  supra].  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  that  in  further  pursuance  of  the  said  agreement,  and 
for  the  consideration  aforesaid,  the  said  [mortgagor]  hereby,  in  exercise 
of  the  power  in  that  behalf  given  to  him  by  the  hereinbefore  recited 
indenture,  and  of  every  other  power  (if  any)  him  hereunto  enabling, 
appoints,  and  by  virtue  of  his  estate  and  interest  grants,  and  confirms, 
and,  as  beneficial  owner,  conveys  unto  the  said  [mortgagee]  All,  &c. 
[deso-ihe  parcels],  To  hold  all  the  premises  unto  and  to  the  use  of 
the  said  [mortgagee],  his  heirs  and  assigns ;  Subject  to  the  proviso  for 
redemption  following,  namely,  that  if  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  or  assigns,  shall,  on  the  day  of 

19  ,  pay  to  the  said  [mortgagee],  his  executors,  adminis- 
trators, or  assigns,  the  sum  of  £  ,  and  interest  thereon  at  the 
rate  aforesaid,  then  the  appointment  hereby  made  shall  be  void  [m; 
then  the  said  [mm-tgagee],  his  executors,  administrators,  or  assigns,  shall, 
at  the  request  and  cost  of  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns,  reconvey  the  premises  hereby  appointed  to 
the  use  of  the  said  [mm'tgagm-],  his  heirs  or  assigns,  or  as  he  or  they 
shall  direct]. 

In  witness,  &c. 


XIV.  MORTGAGE  of  Freehold  Lands  under  a  Term  created  hy  a 
Settlement  far  raising  Portions  fm-  Younger  Children. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [trustee],  of,  &c.,  and  [trustee],  of,  &c.,  of  the  first  part; 
[tenant  in  tail],  of,  &c.,  of  the  second  part;  [portionist],  of,  (fee,  and 
[portionist],  of,  &c.,  of  the  third  part;  and  [inm-tgagee],  of,  «&c.,  of  the 
fourth  part;^  Whereas,  by  an  indenture  of  settlement,  dated  the 
day  of  19     ,  and  made  between  [parties] 

(being  the  settlement  made  in  consideration  of  the  then  intended 
marriage  between  [A.  B.]  and  [C.  D.],  afterwards  [C.  B.]  his  wife),  the 
several  messuages,  lands,  and  hereditaments  described  in  the  schedule 

^  Inasmuch  as  the  settlement  will  be  retained  with  other  documents  of 
title  by  the  tenant  for  life  of  the  settled  lands,  it  is  better  that  the  settlement 
should  be  recited  than  that  the  mortgage  should  be  expressed  to  be  made  as 
supplemental  or  as  an  annex  to  the  settlement. 
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thereto,  and  also  in  the  schedule  hereunder  written,  and  hereby  assigned, 
were  conveyed  unto  the  said  [trustees],  to  the  uses  therein  mentioned, 
until  the  solemnisation  of  the  said  marriage,  and  from  and  after  the 
solemnisation  thereof  to  the  use  of  the  said  [A.  B.]  during  his  life,  with 
remainder  to  the  use  that  the  said  [C.  B.],  if  she  should  survive  him, 
should  receive  during  the  remainder  of  her  life  a  yearly  jointure  rent- 
charge  of  £  ,  payable  as  therein  mentioned,  and  subject  to  such 
rent-charge,  to  the  use  of  the  said  [trustees]  for  a  term  of  500  years, 
without  impeachment  of  waste,  upon  the  trusts  thereinafter  declared  of 
the  same,  and  subject  thereto  to  the  use  of  the  first  and  other  sons  of 
the  said  [A.  B.]  and  [C.  B.]  successively,  according  to  seniority  in  tail 
male,  with  remainders  over  as  therein  is  mentioned  :  And  it  was  by  the 
indenture  now  in  recital  declared  that  the  premises  were  thereinbefore 
limited  to  the  said  [trustees]  for  the  said  term  of  500  years,  upon  trust 
that  if  there  should  be  any  child  or  children  of  the  said  marriage  (other 
than  any  son  or  sons  who  before  his  or  their  respectively  attaining  the 
age  of  twenty-one  years  should  become  entitled  thereunder  to  the  pre- 
mises for  the  first  estate  in  tail  male),  who  being  a  son  or  sons  should 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters 
should  attain  that  age  or  marry,  then  the  trustees  or  trustee  for  the 
time  being  should,  after  the  death  of  the  said  [A.  B.],  raise  by  any  of 
the  ways  and  means  therein  mentioned,  and  particularly  by  mortgage 
of  the  premises,  or  any  of  them,  for  all  or  any  part  of  the  said  term,  for 
the  portion  or  portions  of  such  child  or  children  (other  than  as  afore- 
said), such  sum  as  therein  mentioned,  that  is  to  say,  if  there  should  be 
but  one  such  child,  the  sum  of  <£  ,  and  if  there  should  be  but 
two  such  children,  the  sum  of  £  ,  and  if  there  should  be  three 
or  more  such  children,  the  sums  therein  mentioned  respectively,  the 
sum  so  raiseable  to  be  paid  to  the  child  or  children  for  whose  portion  or 
portions  the  same  should  be  raised  at  such  time,  and,  if  more  than  one, 
in  such  shares,  and  in  such  manner  as  the  said  [A.  B.]  should  by  deed 
or  will  appoint,  and  in  default  of  such  appointment  to  be  paid  unto  or 
among  the  child  or  children  for  whose  portion  or  portions  the  same 
should  be  raised,  and,  if  more  than  one,  in  equal  shares,  being  a 
son  or  sons,  on  his  or  their  attaining  the  age  or  respective  ages  of 
twenty-one  years,  or  being  a  daughter  or  daughters  on  her  or  their 
attaining  the  age  or  respective  ages  of  twenty-one  years,  or  day  or 
respective  days  of  marriage,  which  should  first  happen,  if  the  same 
respectively  should  happen  after  the  death  of  the  said  [A.  B.],  but  if 
the  same  should  respectively  happen  during  his  life,  thep  immediately 
after  his  death  ;  And  whereas  the  said  marriage  was  duly  solemnised 
shortly  after  the  date  of  the  hereinbefore  recited  indenture  of  settle- 
ment; And  whereas  the  said  [A.  B.]  died  on  the  day  of 
19  ,  without  having  exercised  the  power  of  appointment  so 
given  to  him  by  the  hereinbefore  recited  indenture  of  settlement  as 
aforesaid ;  And  whereas  there  was  issue  of  the  said  [A.  B.]  and  [C.  B.] 
three  children  and  no  more,  that  is  to  say,  the  said  [tenant  in  tail],  who 
18  their  first  son,  and  the  said  [portionists],  all  of  which  children  attained 
the  age  of  twenty-one  years  during  the  life  of  the  said  [A.  B.] ;  And 
whereas  the  said  [  poiiionists]  have  requested  the  said  [tmstees]  to  raise 
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and  pay  to  them  the  sum  of  £  so  directed  by  the  hereinbefore 

recited  indenture  of  settlement  to  be  raised  for  portions  as  aforesaid  • 
And  whereas  the  said  [trustees]  have  applied  to  the  said  [mortgagee']  to 
lend  to  them  the  sum  of  <£  for  the  purpose  of  such 

portions,  which  he  the  said  [mortgagee]  has  agreed  to  do,  upon  having 
the  repayment  thereof,  with  interest  at  the  rate  hereinafter  mentioned, 
secured  in  manner  hereinafter  appearing.  NOW  THIS  INDENTURE 
WITNESSETH,  that  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  sum  of  £  to  the  said  [jportimtist],  and  of 

the  sum  of  £  to  the  said  [other  portionist],  making  together  the 

sum  £  ,  now  paid  by  the  said  [mortgagee],  at  the  request  and 

by  the  direction  of  the  said  [trustees],  and  with  the  approbation  of  the 
said  [tenaifU  in  tail\  the  receipt  and  payment  of  which  sum  of  £ 
the  said  [portionists]  and  [trustees]  respectively  hereby  acknowledge,  the 
said  [tenant  in  tail]  hereby  covenants  with  the  said  [mmigagee]  [Covenant 
for  payment  of  principal  and  interest,  Precedent  11. ,  supra].  AND  THIS 
INDENTURE  ALSO  WITNESSETH,  that  in  further  pursuance  of  the 
said  agreement,  and  for  the  consideration  aforesaid,  the  said  [trustees], 
in  execution  of  the  trust  for  this  purpose  reposed  in  them  by  the  herein- 
before recited  indenture  of  settlement,  hereby  assign,  and,  as  trustees, 
convey,  and  the  said  [tenant  in  tail]  hereby  confirms  unto  the  said  [mort- 
gagee] All,  &c.  [describe parcels  by  schedule,  or  as  may  be] ;  To  HOLD  the  same 
UNTO  the  said  [moiigagee]  for  all  the  residue  now  unexpired  of  the  said 
term  of  500  years,  without  impeachment  of  waste;  Subject  nevertheless 
to  the  said  annual  jointure  rent-charge  of  .£  ,  by  the  said  indenture 

of  settlement  limited  in  favour  of  the  said  [C.  B.]  during  her  life  as 
aforesaid,  and  the  powers  and  remedies  for  recovering  payment  of  the 
same  ;  And  also  subject  to  the  proviso  for  redemption  following, 
namely,  that  if  the  said  [trustees],  or  the  said  [tenant  in  tail],  or  any 
other  person  or  persons  for  the  time  being  entitled  to  the  premises  hereby 
assigned  in  remainder  immediately  expectant  on.  the  determination 
of  the  said  term,  shall,  on  the  day  of  19     ,  pay  to 

the  said  [mortgagee],  his  executors,  administrators,  or  assigns,  the  sum 
of  £  ,  with  interest  for  the  same  at  the  rate  aforesaid,  then 

the  said  [mortgagee],  his  executors,  administrators,  or  assigns  shall,  at  the 
request  and  cost  of  the  said  [trustees],  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  or  their  or  his  assigns, 
or  of  the  said  [tenant  in  tail],  his  heirs,  executors,  administrators,  or 
assigns,  or  any  such  other  person  or  persons  entitled  as  aforesaid, 
reassign  the  premises  unto  the  said  [trustees],  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their  or  his  assigns, 
or  as  he  or  they  shall  direct :  [^  Provided  always  that  if  the  said 
sum  of  £  shall  not  be  duly  paid  on  the  said  day  of 

19  ,  the  said  [mortgagee],  his  executors,  administrators,  and  assigns, 
shall  be  entitled  to  interest  thereon,  or  on  so  much  thereof  as  shall  for 
the  time  being  remain  unpaid,  at  the  rate  aforesaid,  by  equal  half-yearly 
payments,  on  the  day  of  and  the  day  of 

^  This  proviso  will  be  recjuired  only  if  there  is  not  an  absolute  covenant 
for  payment  of  principal  and  interest,  in  which  case  its  insertion  is  advisable 
(see  lie  Roberts,  14  Ch.  D.  49 ;  see  also  Ex  parte  Fiirber,  17  Ch.  D.  191). 

VOL.  IX.  26 
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in  every  year:]  Provided  always  that  no  power  of  sale  of  the 
premises  hereby  assigned,  or  any  part  thereof,  shall  be  deemed  to  be 
implied  by  or  in,  or  to  apply  to  this  security  under  or  by  virtue  of  any 
statute  or  otherwise  howsoever :  Provided  also  that  nothing  herein 
contained  shall  render  the  said  [imstees]  or  either  of  them  personally,  or 
their  or  his  heirs,  executors,  administrators,  estates,  or  effects,  liable 
as  for  a  debt  in  respect  of  any  monies  intended  to  be  hereby  secured. 
In  witness,  &c.  ^ 

XV.  MORTGAGE  of  Freeholds  by  Executors  to  pay  Debts} 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [executoi-],  of,  &c.,  and  [executor-],  of,  &c.  (hereinafter  referred 
to  as  the  mortgagors),  of  the  one  part,  and  [mortgagee],  of,  &c.  (herein- 
after referred  to  as  the  mortgagee),  of  the  other  part ;  Whereas 
[testator]   duly  made  and  executed  his  will,  dated  the  day  of 

19     ,  and   thereby  appointed    the   mortgagors   to   be   the 
executors  thereof ;  And  whereas  the  said  [testator]  died  on  the 
day  of  19     ,  and  his  said  will  was  on  the  day  of 

19     ,  duly  proved  by  the  mortgagors  as   such    executors 
as  aforesaid  in  the  Registry  of  the  Probate  Division  of  His 

Majesty's  High  Court  of  Justice ;  And  whereas  the  said  [testator]  was 
at  the  date  of  his  death  seised  in  fee  simple  of  the  hereditaments  and 
premises  hereby  assured;  And  whereas  the  mortgagee  has  agreed 
with  the  mortgagors  to  lend  them  the  sum  of  £  ,  which  is 

required  by  them  for  the  purpose  of  paying  the  debts  of  the  said 
[testator]  upon  having  the  repayment  thereof  with  interest  at  the  rate 
hereinafter  mentioned,  secured  in  manner  hereinafter  appearing.  NOW 
THIS  INDENTURE  WITNESSETH,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  £>  now  paid  to  the 

mortgagors  by  the  mortgagee,  the  receipt  whereof  the  mortgagors  do 
hereby  acknowledge,  the  mortgagors  as  personal  representatives  of  the  said 
[testator-]  hereby  convey  unto  the  mortgagee  all  [describe  parcels],  To  hold 
all  the  same  premises  unto  and  to  the  use  of  the  mortgagee,  his  heirs 
and  assigns,  subject  to  the  proviso  for  redemption  hereinafter  contained  : 
Provided  that  if  the  moitgagors  or  one  of  them,  or  any  other  person 
or  persons  interested  in  the  premises  hereby  assured  under  the  herein- 
before recited  will,  shall,  on  the  day  of  19  ,  pay 
to  the  mortgagee,  his  executors,  administrators,  or  assigns,  the  sum 
of  £  ,  with  interest  thereon  in  the  meantime  at  the  rate  of 
£  per  cent,  per  annum,  then  the  mortgagee,*  his  executors, 
administrators  or  assigns  shall,  at  the  cost  of  the  mortgagors  or  one 
of  them,  or  such  other  person  or  persons  as  aforesaid,  reconvey  or  other- 
wise assure  the  said  premises  hereby  conveyed  unto  the  mortgagors  or 
the  survivor  of  them,  or  their  or  his  executors,  administrators,  or  assigns, 
or  as  they  or  he  shall  direct  [Proviso  that  on  default  of  payment  on  day 
named  moitgagee  slmll  be  entitled  to  interest,  Precedent  XIV.^  supra] : 
Provided  also  that  the  said  sum  of  £  ,  hereby  secured,  and 
the  interest  thereon  shall  not  constitute  a  debt  from,  and  shall  not  be 

*  This  Form  is  adaptable  to  leaseholds. 
2  See  Note  1,  p.  401. 
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recoverable  against,  the  mortgagors,  or  either  of  them,  their,  or  either 
of  their  executors  or  administrators  personally. 
In  witness,  &c. 


XVI.  MORTGAGE  hy  Tenants  in  Common  of  Freeholds  held  by 
them,  subject  to  a  Fee  Farm  Rent ;  usual  Power  of  Sale 
extended  in  case  of  Insolvency  of  either  Mortgagor. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  A.,  of,  &c.,  and  B.,  of,  &c.  (hereinafter  called  the  borrowers), 
of  the  one  part,  and  C,  of,  &c.  (hereinafter  called  the  mortgagee),  of  the 
other  part;  Whereas  the  borrowers  are  seised  of  the  hereditaments 
hereby  mortgaged  as  tenants  in  common  in  fee  simple  in  possession  in 
equal  shares,  subject  as  to  such  of  the  same  hereditaments  as  are  first 
hereinafter  described  to  the  payment  of  a  fee  farm  rent,  or  perpetual 
yearly  rent  charge  of  <£  issuing  and  payable  thereout  under 

an  indenture,  dated,  &c.,  and  made  [parties],  and  to  the  observance  and 
performance  of  the  covenants  therein  contained,  and  on  the  part  of  the 
borrowers  their  [respective]  heirs  and  assigns  to  be  observed  and  per- 
formed, but  free  from  any  other  charge  or  incumbrance  ;  And  whereas 
the  mortgagee  has  agreed  with  the  borrowers  to  lend  them  the  sura  of 
£  upon  having  the  repayment  thereof  with  interest  at  the 

rate  hereinafter  mentioned,  secured  in  manner  hereinafter  appearing. 
NOW  THIS  INDENTURE  WITNESSETH,  that  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  sum  of  £  now  paid 

by  the  mortgagee  to  the  borrowers  (the  receipt  whereof  they  do  hereby 
respectively  acknowledge),  the  said  borrowers  hereby,  jointly  and 
severally,  covenant  with  the  mortgagee  to  pay  to  the  mortgagee  on 
the  day  of  next  the  sum  of  £  with  interest  thereon 

in  the  meantime  at  the  rate  of  £  per  cent,  per  annum  from  the 

-date  of  these  presents :  And  further,  if  the  said  money  shall  not  be 
so  paid,  to  pay  to  the  mortgagee  interest  at  the  rate  aforesaid,  by  equal 
half  yearly  or  quarterly  payments  on  the  day  of 

in  every  year  on  the  principal  moneys  for  the  time  being  remaining  due 
on  this  security.  AND  THIS  INDENTURE  ALSO  WITNESSETH 
that,  for  the  consideration  aforesaid,  the  borrowers  as  beneficial  owners 
-do,  and  each  of  them  as  beneficial  owner  doth,  hereby  grant  unto  the 
mortgagee  [describe  parcels] :  To  HOLD  the  same  unto  and  to  the  use  of 
the  mortgagee,  his  heirs  and  assigns,  subject  as  to  the  premises  first 
hereinbefore  described  to  the  payment  of  the  said  perpetual  yearly 
rent  charge  of  £  ,  limited  or  secured  by  the  said  indenture 

of,  &c.,  and  to  the  observance  and  performance  of  the  covenants  in  the 
said  indenture  contained,  and  on  the  part  of  the  borrowers,  their  [respec- 
iive]  heiis  and  assigns  to  be  observed  and  performed,  and  as  to  all  the 
premises  subject  to  the  proviso  for  redemption  hereinafter  contained  : 
Provided  always,  that  if  the  borrowers  or  their  respective  heirs, 
executors,  administrators,  or  assigns,  or  any  of  them,  shall  pay  to  the 
mortgagee,  his  executors,  administrators,  or  assigns,  the  said  sum  of 
£  ,  with  interest  for  the  same  in  the  meantime  at  the  rate 

♦of  per  cent,  per  annum  on  the  said  day  of 
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next,  then  the  mortgagee,  his  executors,  administrators,  or  assigns,  will 
at  any  time  thereafter,  upon  the  request  and  at  the  cost  of  the  borrowers 
or  their  respective  heirs  and  assigns,  reconvey  the  said  premises  herein- 
before assured  unto  and  to  the  use  of  the  borrowers,  their  respective 
heirs  and  assigns,  in  equal  shares  as  tenants  in  common  subject  as 
hereinbefore  mentioned  :  And  the  borrowers  do  hereby,  jointly  and 
severally,  covenant  with  the  mortgagee,  his  executors,  administrators, 
and  assigns,  that  so  long  as  any  money  shall  remain  owing  on  this 
present  security  the  borrowers  or  their  respective  heirs,  executors, 
administrators,  or  assigns  will,  in  exoneration  of  the  mortgagee,  his 
heirs  and  assigns,  pay  the  said  rent  and  observe  and  perform  the 
said  covenants,  subject  to  which  the  said  premises  first  hereinbefore 
described  are  hereinbefore  assured,  and  on  demand  deliver  the  receipts 
for  such  rents  to  the  mortgagee,  his  heirs,  executors,  administrators,  or 
assigns,  and  keep  the  mortgagee,  his  heirs,  executors,  administrators, 
and  assigns  indemnified  against  all  actions,  proceedings,  expenses,  and 
claims  on  account  of  the  non-payment  of  the  said  rent  or  the  breach 
of  the  said  covenants,  or  any  of  them  :  And  that  in  case  and  whenever 
default  shall  be  made  by  the  borrowers,  their  heirs,  executors,  adminis- 
trators, or  assigns,  or  any  of  them,  in  payment  of  the  said  rent  or  in 
observing  or  performing  the  said  covenants,  or  any  of  them,  or  in 
keeping  the  said  premises  repaired  or  insured  as  aforesaid  [if  covenants 
in  that  respect  have  been  inserted]  the  mortgagee,  his  executors,  adminis- 
trators, or  assigns  may  pay  such  sums  of  money  and  do  all  such  acts 
as  may  be  requisite  specifically  to  perform  the  covenants  by  the 
borrowers  hereinbefore  contained,  and  that  all  sums  of  money  expended 
for  any  of  the  purposes  aforesaid  by  the  mortgagee,  his  executors, 
administrators,  or  assigns,  with  interest  thereon  at  the  rate  aforesaid 
from  the  time  of  the  same  respectively  having  been  so  expended,  shall 
be  repaid  by  the  borrowers,  their  heirs,  executors,  administrators,  and 
assigns  to  the  mortgagee,  his  executors,  administrators,  or  assigns  on 
demand  and  until  such  repayment  shall  be  a  charge  upon  all  the  said 
premises  hereby  mortgaged  :  And  it  is  hereby  agreed  and  declared 
that  if  either  of  the  borrowers  or  their  heirs  or  assigns,  or  any  of  them, 
shall  become  a  bankrupt  or  have  a  receiving  order  made  against  him  or 
make  or  enter  into  any  arrangement  or  composition  with  or  for  the 
benefit  of  his  creditors  the  power  of  sale  conferred  on  the  mortgagee, 
his  executors,  administrators,  or  assigns  by  these  presents,  and  the 
statute  in  that  behalf  shall  become  immediately  exercisable  without  the 
necessity  for  giving  any  notice  in  that  behalf  to  the  borrowers,  their 
heirs  or  assigns,  or  any  of  them  :  And  further,  that  any  sale  under 
the  aforesaid  power  may  be  made  either  in  consideration  of  a  gross  sum  or 
of  a  perpetual  rent  charge  or  rent  charges  to  be  payable  to  the  mortgagee, 
his  heirs  and  assigns,  out  of  the  premises  sold,  or  partly  in  considera- 
tion of  a  gross  sum,  and  partly  of  such  rent  charge  or  rent  charges,  and 
subject  to  such  covenants,  exceptions,  reservations,  and  restrictions,  and 
with  the  reservation,  grant,  or  creation  of  such  rights  or  easements  as 
the  mortgagee,  his  executors,  administrators,  or  assigns  shall  think  fit  i 
And  that  on  any  sale  such  conditions  and  provisions  may  be  made  as 
to  the  payment  of  or  indemnity  against  the  said  rent  of  £  ,  and 
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for  charging  the  same  exclusively  on  any  part  of  the  said  premises  out 
of  which  the  same  is  payable  or  for  apportioning  the  same  between 
different  parts  of  the  same  premises,  and  securing  the  indemnity  of  the 
respective  purchasers  against  the  payment  of  such  rent  or  an  undue 
portion  thereof  as  the  mortgagee,  his  executors,  administrators,  or 
assigns  shall  think  fit ;  And  that  all  rent  charges  made  payable  to  the 
mortgagee,  his  heirs  or  assigns,  on  any  sale,  shall  be  subject  to  this 
security  and  to  the  same  power  of  sale  and  right  or  equity  of  redemption 
as  the  premises  sold  in  consideration  thereof. 
In  witness,  &c. 


XVII.  MORTGAGE  hy  a  Firm  of  a  Freehold  and  Leasehold 
Colliery  ^  and  Fixed  Machinery,  &c.,  to  secure  an  Account 
Current  with  a  Banking  Firm  where  the  Security  is  Not  intended 
to  be  a  Bill  of  Sale.  Variations  where  the  Colliery  belongs  to  a 
Limited  Company ^  and  where  the  Bank  is  a  Limited  Company. 

THIS  INDENTURE,  made  the  day  of  Between 

A,    B.,    and   C,  carrying   on   business   in   co-partnership   together  as 
colliery  proprietors   at  under  the   firm  of  A.  &  Go.  [The 

Co.,  Limited]  (hereinafter  called  the  borrowers),  of  the 
one  part,  and  D.,  E.,  and  F.,  carrying  on  business  in  co-partner- 
ship together  as  bankers  at  under  the  firm  of  D.  &  Co. 
[the  Banking  Co.,  Limited]  (hereinafter  called  the  mortgagees), 
of  the  other  part :  Whereas  the  borrowers  carry  on  their  business 
of  colliery  proprietors  at  the  colleries  and  works  known  as,  &c.,  situate, 
&c.,  which  are  partly  of  freehold  and  partly  of  leasehold  tenure ;  And 
whereas  the  freehold  portion  thereof  being  the  hereditaments  hereby 
granted  were  by  an  indenture,  dated,  &c.,  assured  and  limited  to  the  use 
of  the  borrowers  in  fee  simple  [as  joint  tenants  for  the  purposes  of  their 
said  co-partnership,  or  as  the  case  may  be"]  :  And  whereas  the  leasehold 
portion  of  the  said  colliery  and  premises  is  held  under  an  indenture 
of  lease  dated,  &c.,  and  made,  &c.,  whereby  [7'ecite  mining  lease  to  tJie 
borrowers,  setting  out  the  parcels  and  the  clauses  having  reference  to  the  erection 
and  removal  of  machinery ^  dc] ;  And  whereas  the  borrowers  keep  an 
account  [for  the  purposes  of  their  said  co-partnership  in  their  partner- 
ship name  of  A.  &  Co.]  with  the  mortgagees :  And  whereas  the 
mortgagees  may  from  time  to  time  be  under  advance  to  or  on  account 
of  the  borrowers  in  respect  of  bills  or  acceptances  discounted  for  them 
or  otherwise  in  the  usual  course  of  such  banking  business,  and  the 
mortgagees  tave  also  agreed  to  make  advances  to  the  borrowers  by  way 
of  loan  by  permitting  them  to  overdraw  their  banking  account,  or 
granting  them  other  accommodation  upon  an  agreement  that  all  monies 
which  shall  become  owing  on  balance  of  account  or  otherwise  from  the 
borrowers  to  the  mortgagees  with  interest  should  be  secured  in  manner 
hereinafter  appearing:  NOW  THIS  INDENTURE  WITNESSETH 
that  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the 

^  The  mortgage  of  the  colliery  passes  by  implication  the  business  of  working 
it  (County  of  Gloucester  Bank  v.  Eudry,  <fcc.,  Co.,  [1895]  1  Ch.  629). 
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jjremises,  the  borrowers  hereby  [jointly  and  severally]  covenant  with 
the  mortgagees,  their  executors,  administrators,  and  assigns  [the  said 
Banking  Company  and  their  assigns],  that  the  borrowers  or  their 
respective  heirs,  executors,  or  administrators,  or  some  or  one  of  them  or 
the  members  for  the  time  being  of  the  said  firm  of  A.  &  Co.,  will  on 
demand  in  writing  made  to  the  borrowers,  or  their  respective  executors 
or  administrators,  or  some  or  one  of  them,  or  to  the  said  firm  of  A.  &  Co. 
[or  left  upon  some  part  of  the  premises  hereby  mortgaged],  pay  to  the 
mortgagees,  their  executors,  administrators,  or  assigns  [the  said  Banking 
Company  or  their  assigns],  or  one  of  the  cashiers  for  the  time  being  of 
the  said  bank,  the  balance  which  on  the  account  current  of  the  borrowers 
[firm  of  A.  &  Co.  for  the  time  being]  with  the  mortgagees  [bank]  shall 
be  for  the  time  being  owing  in  respect  of  bills,  notes,  or  drafts  accepted, 
paid  or  discounted,  or  advances  made  to  or  for  the  use  or  accommoda- 
tion of  the  borrowers  [firm  of  A.  &  Co.],  and  for  interest,  commission, 
or  other  usual  banker's  chaiges  or  otherwise,  together  with  interest  on 
the  said  balance  from  the  time  of  such  demand  being  made  or  left  till 
the  time  of  payment  at  the  rate  of  per  cent,  per  annum.  Provided 
ALWAYS,  that  where  any  money  hereby  secured  is  or  shall  be  also 
secured  to  the  mortgagees,  their  executors,  administrators,  or  assigns 
[the  said  Banking  Company  or  their  assigns],  by  any  bill  or  other 
instrument  reserving  a  higher  rate  of  interest  than  the  rate  hereby 
reserved,  nothing  herein  contained  shall  affect  the  right  of  the  mort- 
gagees, .  their  executors,  administrators,  or  assigns  [the  Banking 
Company  or  their  assigns]  to  recover  by  virtue  of  any  such  bill  or 
other  instrument  such  higher  rate  of  interest  or,  as  the  case  may  be, 
the  difference  between  such  higher  rate  and  the  rate  which  shall 
have  been  paid  hereunder ;  AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH that  in  further  pursuance  of  the  said  agreement  and  for 
the  consideration  aforesaid  the  borrowers  as  beneficial  owners  [and 
each  of  them  doth]  hereby  grant  unto  the  mortgagees  [describe  parcels] : 
To  HOLD  the  same  premises  Unto  and  to  the  use  of  the  mortgagees 
and  their  [heirs  and]  assigns,  subject  to  the  proviso  for  redemption 
hereinafter  contained :  AND  THIS  INDENTURE  ALSO  WITNESSETH 
that  in  further  pursuance  of  the  said  agreement  and  for  the  considera- 
tion aforesaid,  the  borrowers  as  beneficial  owners  do  [and  each  of 
them  doth]  hereby  demise  unto  the  mortgagees.  All  those  the  pieces 
of  land,  mines  or  beds  of  coal,  powers,  liberties,  authorities,  and  premises 
by  the  hereinbefore  recited  indenture  of  lease  demised  or  granted,  To 
HOLD  all  the  premises  hereby  demised  Unto  the  mortgagees  f©r  the  residue 
of  the  said  teim  of  years  granted  by  the  said  indenture  of  lease, 

except  the  last  day  thereof,  subject  to  the  proviso  for  redemption  here- 
inafter contained  :  Provided  always,  and  it  is  hereby  agreed,  that  if  the 
borrowers  or  their  assigns  [the  borrowers  or  the  persons  or  person  here- 
after constituting  the  said  firm  of  A.  &  Co.,  or  any  of  them,  their  or  any 
of  their  heirs,  executors,  administrators,  or  assigns]  shall  on  demand  or 
without  any  demand  being  made  pay  to  the  mortgagees  [or  the  persons 
or  person  hereafter  constituting  the  said  firm  of  D.  &  Co.]  or  their  [or 
his  respective  executors,  administrators,  or]  assigns,  or  to  one  of  the 
cashiers  of  the  said  Bank  the  balance  which  shall  for  the  time  being  be 
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owing  as  hereinbefore  mentioned  pursuant  to  the  covenant  hereinbefore 
contained,  then  the  mortgagees,  their  [executors,  administrators,  or] 
assigns,  shall  at  any  time  thereafter  upon  the  request  and  at  the  cost 
of  the  borrowers  or  their  assigns  [the  borrowers,  their  heirs,  executors, 
administrators,  or  assigns]  reconvey  or  surrencler  the  said  respective 
premises  hereby  granted  and  demised  respectively  unto  the  borrowers 
and  their  assigns  [the  borrowers,  their  heirs,  executors,  administrators, 
and  assigns,  according  to  the  nature  of  the  said  respective  premises 
and  their  rights  and  interest  therein]  or  as  they  shall  direct ;  Declaration 
of  trust  of  nominal  reversions  of  leaseholds^  Precedent  FIL,  supra :  And  the 
borrowers  hereby  [jointly  and  severally]  covenant  with  the  mortgagees, 
that  the  borrowers  will  at  all  times  during  the  continuance  of  this 
security  keep  up  the  total  value  of  the  fixed  machinery  and  other 
fixtures  for  the  time  being  erected  on  or  affixed  to  the  premises  hereby 
granted,  to  the  sum  of  £  at  the  least,  and  will  keep  up  the  total 

value  of  the  fixed  machinery  and  other  fixtures  for  the  time  being  erected 
on  or  affixed  to  the  premises  hereby  demised  in  accordance  with  the 
covenants  by  the  lessees  in  the  recited  indenture  of  lease,  to  £  at 

the  least,  and  also  will  keep  all  the  said  buildings,  fixed  machinery  and 
other  fixtures  for  the  time  being  erected  on  or  affixed  to  the  premises 
hereby  mortgaged,  in  good  repair  and  working  order,  and  will  keep  such 
of  the  same  premises  as  are  or  shall  be  of  an  insurable  nature  insured 
against  loss  or  damage  by  fire,  continue  covenants  for  insurance,  indemnity^ 
^c,  as  may  be  desirable :  Provided  always,  and  it  is  hereby  agreed, 
that  these  presents  are  intended  to  be  a  continuing  security  for  the 
balance  from  time  to  time  owing  on  the  account  of  the  borrowers  [the 
said  co-partnership  firm  of  A.  &  Co.]  to  the  said  co-partnership  firm  of 
D.  &  Co.  [the  mortgagees]  notwithstanding  any  change  in  [the  said  firm 
of  A.  &  Co.,  or]  the  said  firm  of  D.  &  Co.,  by  the  death  or  retirement 
of  any  member  or  members  thereof  or  the  introduction  of  any  new 
member  or  members  or  otherwise. 
In  witness,  &c. 

XVIII.  MORTGAGE  of  Freeholds  to  a  Building  Society  incorporated 
under  the  Building  Societies  Act,  1874.  Variations  for  Lease- 
holds and  Copyholds,  and  in  other  liesyects} 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  A,  of,  &c.,  a  member  of  the  Building  Society,  incorporated 
under  the  Building  Societies  Act,  1874  (hereinafter  called  the  borrower, 
which  expression  shall  include  also  his  heirs,  executors,  administrators, 
and  assigns,  where  the  context  so  admits),  of  the  one  part,  and  the  said 
Building  Society  (hereinafter  called  the  Society,  which  expression 
shall  include  also  the  assigns  of  the  Society,  where  the  context  so  admits), 
of  the  other  part ;  ^   WITNESSETH  that  in  consideration  of  the  sum 

1  In  the  case  of  this  Precedent  it  is  assumed  that  the  mortgagee's  powers 
are  either  provided  for  by  the  rules,  which  are  incorporated,  or  are  to  be 
dependent  on  the  C.  A.,  1881,  which,  however,  requires  modification  to  adapt 
it  to  a  security  of  this  kind  {vide  clause  infra). 

2  For  copyholds,  add,  "  B.,  C,  and  D.,  trustees  appointed  by  and  on  behalf  of 
the  Society  (hereinafter  called  the  trustees,  which  expression  shall  include  also 
their  heirs  and  assigns,  where  the  context  so  admits  "). 


408  MORTGAGE— PKECEDENTS 

of  £  this  (lay  advanced  by  the  Society  to  the  borrower  (being  the 

amount  to  which  he  is  entitled  according  to  the  rules  of  the  Society,  [and 
in  particular  according  to  the  rules  under  the  head  ,]  in  respect  of 

shares  held  by  him  in  the  Society),  the  receipt  of  which  is  hereby 
acknowledged,  the  borrower  hereby  covenants  with  the  Society  to  pay 
to  the  Society,  according  to  the  rules  thereof,  the  sum  of  £  per 

[month]  during  the   period   of  years,  to  be  computed  from  the 

day  of  ,  the  first  of  such  payments  to  be  made  on  the 

day  of  ,  and  the  subsequent  payments  to  be  made  at  regular  succes- 

sive intervals  of  [one  month]  during  the  whole  of  the  said  period  without 
deduction,  but  so  nevertheless  that,  as  to  any  day  on  which  any  such 
payment  shall  fall  due  which  shall  not  be  a  day  of  meeting  of  the 
Society,  the  sum  falling  due  on  that  day  shall  be  payable  on  the  first 
day  of  meeting  next  ensuing.  And  also  duly  and  punctually  to  pay  as 
and  when  the  same  shall  respectively  become  payable  all  such  fines,  fees, 
or  other   monies  as  may  become  payable  by  the  borrower  under  the 

rule,  or  any  other  rule  or  rules  of  the  Society  for  the  time 
being  in  respect  of  the  shares  held  by  the  borrowers  as  afore- 
said r^  AND  THIS  INDENTURE  FURTHER  WITNESSETH  that 
for  the  consideration  aforesaid  the  borrower,  as  beneficial  owner, 
hereby  grants  ^  foi-  leaseholds,  "  assigns,"  or  "  demises,"  unto  the  Society 
All  the  hereditaments  described  in  the  schedule  hereto,  habendum  for 
freeholds,  Precedent  II.,  supra ;  for  leaseholds,  Precedent  VI I. ,  supra,  in  either 
case  say,  "  the  Society,"  and  for  leaseholds,  instead  of,  "  the  said  term 
of  years  granted  by  the  said  indenture  of  lease,"  say,  "  the  term 

of  years,  granted  by  an  indenture  of  lease,  dated,  &c.,  and  made, 

&c." :  Provided  always,  and  it  is  hereby  agreed  that  if  the  borrower 
shall  duly  and  punctually  pay  to  the  Society  according  to  the  rules 
thereof  the  said  monthly  and  other  sums  of  money,  fines,  and  fees, 
pursuant  to  the  covenant  in  that  behalf  hereinbefore  contained,  then 
and  in  such  case  this  security  shall  be  vacated  by  a  receipt  or  reconvey- 
ance pursuant  to  the  statute  in  that  behalf  and  the  rules  for  the  time 
being  of  the  Society,  or  otherwise  as  the  borrower  shall  direct ;  In  mort- 
gage of  leaseholds  by  demise,  add  declaration  of  trust  of  nominal  reversion,  &c., 

^  If  the  mortgage  (as  in  many  of  the  older  societies)  is  to  secure,  not  (as  in 
the  text)  the  repayment  of  the  sum  advanced  by  instalments,  but  the  payment 
by  the  advanced  member  of  his  subscriptions  and  other  contributions  to  the 
funds  of  the  society  according  to  the  rules,  the  mortgagor  will  covenant  for 
payment  of  "  all  the  [monthly]  subscriptions  which,  according  to  the  rules  for 
the  time  being  of  the  Society,  shall  from  time  to  time  become  payable  by  the 
borrower  in  respect  of  the  said  shares  [calculated  on  the  *  years' 

scale,  that  is  to  say,  the  sum  of  £  per  month  on  the  first  Monday  in  every 

month  for  the  i)eriod  of  years  from  the  day  of  ],  and 

all  fines  and  other  monies  which,  according  to  the  said  rales,  shall  become  due 
on  the  said  shares." 

2  In  a  mortgage  of  copyholds  substitute  for  the  conveyance  and  proviso 
for  redemption  tne  following  :  "  the  borrower,  jis  beneficial  owner,  hereby 
covenants  with  the  Society  that  the  borrower,  and  all  other  necessarv  parties, 
if  any  will  forthwith  at  his  or  their  own  cost  surrender  All  the  hererlitaments 
descriljed  in  the  schedule  hereto,  To  THE  use  of  the  trustees  and  their  heirs 
according  to  the  custom  of  the  manor,  subject  to  a  condition  for  making  void 
such  surrender  on  payment  by  the  borrower  to  the  Society,  according  to  the 
rules  thereof,  of  the  stiid  monthly  and  other  sums  of  money,  fines,  and  fees, 
pursuant  to  the  covenant  in  that  behalf  hereinbefore  contained." 
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Precedent  FIL,  supra]  ;  ^  Provided  always,  and  it  is  hereby  agreed, 
that  the  rules  for  the  time  being  of  the  Society  under  the  head,  insert 
the  numbers  and  heads  of  the  rides  ajiplicable,  or  such  of  them  as  are  capable 
of  applying  to  this  transaction,  shall  apply  hereto  as  if  herein  inserted 
with  the  necessary  modifications.  And  also  that  the  other  rules  for  the 
time  being  of  the  Society  so  far  as  capable  of  applying  to  this  transaction, 
and  except  so  far  as  the  same  are  hereby  varied  or  departed  from  or  are 
inconsistent  with  any  of  the  provisions  hereof,  shall  also  (though  not 
expressly  referred  to)  apply  to  this  transaction  [^Clause  keeping  alive  right 
of  consolidation']. 
In  witness,  &c. 

{^Schedule  of  Paixels."] 


XIX.  MORTGAGE  of  a  Life  Estate  in  Freeholds  and  Policy 
of  Assurance.^ 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [mortgagm-],  of,  &c.,  of  the  one  part;  and  [mortgagee],  of,  &c., 
and  [mortgagee],  of,  &c.,  of  the  other  part;  Whereas,  under  or  by  virtue 
of  an  indenture  of  settlement,  dated,  &c.,  and  made  between  [parties], 
the  said  [mmigagor]  is  seised  of  and  entitled  to  the  messuages,  lands, 
and  hereditaments  described  in  the  First  Schedule  hereunder  written  for 
an  estate  for  his  life  in  possession,  without  impeachment  of  waste ;  And 
WHEREAS  the  said  [moiigagor]  is  entitled  to  a  policy  of  assurance  on  his 
own  life  for  the  sum  of  £  granted  by  the  Assurance 

Society,  dated  the  day  of  19     >  and  numbered  , 

and  under  the  annual  premium  of  £  ;    And  whereas  the 

^  "And  it  is  hereby  agreed  that  the  powers  of  insurance  against  fire 
conferred  on  mortgagees  by  statute  shall  be  exercisable  by  the  Society 
if  the  borrower  shall  omit  or  neglect  to  keep  the  said  mortgaged  premises 
properly  insured,  or  to  produce  to  the  Society  or  to  any  of  their  officers  on 
demand  the  policy  of  such  insurance  or  the  receipt  for  the  current  year's 
premium,  And  that  the  power  of  appointing  receivers  conferred  on  mort- 
gagees by  statute  shall  be  forthwith  exercisable  in  case  default  shall  be  made 
by  the  borrower  for  one  monthly  meeting  of  the  Society  in  payment  of  some 
instalment  or  monies  which  shall  have  become  due  by  him  to  the  Society 
under  this  security,  or  the  rules  of  the  Society,  and  that  any  monies  received 
by  any  receiver  so  appointed  shall,  after  making  any  prior  payments  which 
ought  properly  to  be  made  thereout  pursuant  to  the  said  statute,  be  applied 
in  discharge  of  the  instalments  and  monies  which  shall  have  become  due  under 
these  presents,  and  the  surplus  only  of  the  monies  so  received  which  shall 
remain  after  makinf^  all  such  payments  shall  be  paid  to  the  borrower,  And 
that  the  power  of  sale  conferred  by  statute  on  mortgagees  shall  become  forth- 
with exercisable  by  the  Society  in  case  default  shall  oe  made  by  the  borrower 
for  three  monthly  meetings  in  payment  of  any  instalment  or  monies  which 
shall  have  become  due  to  the  Society  as  aforesaid,  [or  in  the  observance  or 
performance  of  any  of  the  said  rules,  or  in  case  the  borrower  shall  become 
bankrupt,  or  make  or  enter  into  any  arrangement  or  composition  with  or  for 
the  benefit  of  his  creditors  or  shall  register  the  lands  hereby  conveyed,]  and 
the  requirements  and  restrictions  of  the  said  statute  as  to  giving  notice  prior 
to  the  exercise  of  the  said  jwwer  of  sale  shall  not  apply  to  this  security." 

2  A  mortgage  of  a  life  estate  in  realty  is  generally  taken  by  demise,  so  as  to 
avoid  any  risk  of  the  destruction  of  the  powers  given  by  the  settlement  to  the 
tenant  for  life.  The  words  "  bargains  and  sells "  are  inserted  in  the  operative 
part  in  order  to  give  to  the  mortgagee  an  actual  estate  in  the  land  without 
entry,  instead  of  a  mere  iyiteresse  termini. 
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said  [morlgagees]  have  agreed  to  lend  to  the  said  [moiigagm']  the  sum 
of  £  upon  having  the  payment  thereof  with  interest  at  the  rate 

hereinafter  mentioned  secured  in  manner  hereinafter  appearing.  NOW 
THIS  INDENTURE  WITNESSETH,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  £  this  day  paid 

to  the  said  [jmnigagar]  by  the  said  [mortgagees]  out  of  monies  belonging 
to  them  on  a  joint  account  [Covenant  to  pay  principal  and  interest,  see 
Precedent  //.].  AND  THIS  INDENTURE  ALSO  WITNESSETH, 
that  for  the  consideration  aforesaid  he  the  said  [moiigagor]  hereby 
bargains  and  sells,  and  demises,  and,  as  beneficial  owner,  conveys  unto 
the  said  [mm'tgagee\  All  and  every  the  messuages,  lands  and  heredita- 
ments situate  in  the  parish  of  ,  in  the  county  of  ,  and 
in  the  said  indenture  of  settlement  particularly  described,  and  of  or 
to  which  the  said  [mortgagoi']  is  seised  or  entitled  for  his  life,  which 
hereditaments  and  premises  are  particularly  described  with  the  several 
admeasurements  thereof  respectively  (be  the  same  more  or  less)  in  the 
First  Schedule  hereunder  written  :  To  Hold  the  premises  unto  the  said 
[moiigagee]  for  the  term  of  99  years  from  the  day  next  before  the  date 
of  these  presents,  if  the  said  [mortgagor]  shall  so  long  live,  without 
impeachment  of  waste,  subject  to  the  proviso  for  redemption  herein- 
after contained.  AND  THIS  INDENTURE  ALSO  WITNESSETH 
that  for  the  consideration  aforesaid  he,  the  said  [mortgago)-],  hereby 
assigns,  and,  as  beneficial  owner,  conveys  unto  the  said  [mmigagee]  All 
that  the  said  policy  of  assurance  hereinbefore  described,  Together  with 
the  sum  of  £  thereby  assured,  and  all  other  monies  assured  or  to 
become  payable  by  virtue  thereof,  and  the  full  benefit  thereof.  To  hold 
the  said  policy  and  premises  hereby  assigned  unto  the  said  [mortgagee], 
SUBJECT  to  the  proviso  for  redemption  hereinafter  contained  :  Provided 
ALWAYS  that  if  the  said  [mmigagor],  his  heirs,  executors,  administrators, 
or  assigns,  shall  pay  unto  the  said  [mmigagee],  his  executors,  adminis- 
trators, or  assigns,  the  said  sum  of  £  ,  with  interest  for  the  same 
in  the  meantime  at  the  rate  of  per  cent,  per  annum  on  the  said 
day  of  next,  without  any  deduction  :  then  the  said 
[mortgagee],  his  executors,  administrators,  or  assigns,  will  at  any  time 
thereafter  upon  the  request  and  at  the  cost  of  the  said  [mortgagor],  his 
heirs,  executors,  administrators,  or  assigns,  reconvey  and  surrender  the 
said  hereditaments  and  premises  hereby  demised,  to  the  said  [mo^-tgagw] 
or  his  assigns,  and  reassign  the  said  policy  of  assurance  and  premises 
hereby  assigned,  to  the  said  [mortgagm-],  his  executors,  administrators, 
or  assigns,  or  as  he  or  they  shall  direct :  And  the  said  [mortgagor] 
hereby  covenants  with  the  said  [mortgagee]  that  he  the  said  [mortgagm-] 
will  not  do  or  suffer  anything  whereby  the  said  policy  hereby  assigned, 
may  become  void  or  voidable,  or  the  said  [mmigagee],  his  executors, 
administrators,  or  assigns,  may  be  hindered  from  receiving  all  or  any 
of  the  morn'es  assured  or  to  become  payable  by  virtue  thereof;  And 
that  if  the  said  policy  shall  become  void,  the  said  [mmigagor]  will 
immediately  eflect  a  new  policy  or  policies  on  his  life  in  the 
Assurance  Society,  or  in  some  other  life  assurance  society  to  be  approved 
by  the  said  [mmigagee],  his  executors,  administrators,  or  assigns,  in  the 
Dames  of  the  said  [mortgagee],  his  executors,  administrators,  or  assigns, 
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for  a  sum  or  sums  not  less  in  the  whole  than  the  sum  of  £  ,  and 

that  every  such  new  policy  or  policies,  and  the  monies  to  become  payable 
under  the  same,  shall  be  subject  to  the  proviso  for  redemption  herein- 
before contained,  and  to  this  present  security  in  all  respects,  in  like 
manner  as  the  said  existing  policy  of  assurance,  and  the  monies  to 
become  payable  by  virtue  thereof;  And  that  the  said  [mortgagoi-],  his 
heirs,  executors,  or  administrators,  will,  from  time  to  time,  pay  the  said 
annual  premium  of  £  and  any  other  premiums  or  sums  for  the 

time  being  necessary  for  keeping  on  foot  the  said  policy  hereby  assigned, 
or  any  policy  to  be  effected  as  aforesaid  on  the  day  on  which  the  same 
respectively  ought  to  be  paid,  and  forthwith  deliver  the  receipt  for  the 
same  to  the  said  [moiigagee],  his  executors,  administrators,  or  assigns:  And 
will,  on  demand,  pay  to  the  said  [mortgagee],  his  executors,  administrators, 
or  assigns,  all  monies  which  shall  be  expended  by  them,  or  any  of  them, 
in  keeping  up  the  said  existing  policy,  or  in  effecting  or  keeping  up  any 
new  policy  or  policies  in  lieu  thereof,  with  interest  thereon  at  the  rate 
aforesaid,  from  the  time  or  respective  times  of  the  same  having  been 
expended,  and  that  until  such  monies  shall  be  repaid  with  interest  all 
and  singular  the  premises  hereby  demised,  and  the  said  existing,  or  any 
new  policy  or  policies  to  be  effected  as  aforesaid,  and  the  monies  to 
become  payable  under  the  same,  shall  be  charged  with  the  payment 
thereof  :  And  further  that  he,  the  said  [mmigagoi-],  will  not,  without  the 
consent  in  writing  of  the  said  [mmigagee],  his  executors,  adminis- 
trators, or  assigns,  so  long  as  any  money  shall  remain  due  on  this 
security,  execute  any  of  the  powers  or  authorities  contained  in  the  said 
indenture  of  settlement,  or  conferred  by  statute  or  otherwise,  or  do 
or  concur  in  any  other  act  whereby  this  security  shall  be  in  anywise 
prejudiced  or  affected. 
In  witness,  &c. 

The  First  Schedule  above  referred  to. 


XX.  MORTGAGE  of  a  Policy  of  Assurance  effected  in  the  Name  of 
the  Mortgagee  ;  ^  Two  Sureties  Covenant  fw  Payment  of  Principal 
and  Interest,  and  of  Premiums  on  the  Policy. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [mmigago^^],  of,  &c.,  of  the  first  part ;  [surety],  of,  &c.,  and 
[surety],  of,  &c.,  of  the  second  part ;  and  [mmigagee],  of,  &c.,  of  the  third 
part ;  Whereas  the  said  [mmigagee]  has  agreed  to  lend  to  the  said 
[mmtgag&r]  the  sum  of  £  on  having  the  repayment  thereof  with 

interest  at  the  rate  hereinafter  mentioned,  secured  in  manner  hereinafter 
appearing,  and  for  the  purpose  of  securing  such  repayment  has  effected 
an  assurance  in  his  own  name  on  the  life  of  the  said  [mortgagai'],  in  the 
Life  Assurance  Office  for  the  sum  of  £  ,  by  a  policy  dated 

the  day  of  19     ,  numbered  and  under  the  annual 

premium  of  £  ;  And  whereas  the  said  [sureties]  have  agreed  to 

join  in  these  presents  as  sureties  for  the  said  [mmigag&r]  in  manner 
hereinafter  appearing:    NOW  THIS  INDENTURE  WITNESSETH, 

*  Vide  p.  355,  mpra. 
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that  in  pursuance  of  the  said  agreements,  and  in  consideration  of  the 
sum  of  X  ,  this  day  paid  to  the  said  [moi-tgagor]  by  the  said  [mort- 

gagee] with  the  privity  of  the  said  [sureties],  the  receipt  and  payment 
whereof  the  said  [mortgagor]  and  the  said  [sureties]  hereby  respectively 
acknowledge,  the  said  [mortgagor]  and  [sureties]  do,  and  as  separate  cove- 
nants each  of  them  doth,  hereby  covenant  with  the  said  [mortgagee],  that 
they  the  said  [mortgagor]  and  [sureties],  or  their  respective  heirs,  execu- 
tors, or  administrators,  or  some  or  one  of  them,  will  on  the 
day  of  19     ,  pay  to  the  said  [moiigagee],  his  executors, 

administrators,  or  assigns,  the  sum  of  £  ,  with  interest  in  the 

meantime  at  the  rate  of  per  cent,  per  annum  ;  And  will  ALSO, 

as  long  after  that  day  as  any  principal  money  shall  remain  due  under 
this  mortgage,  pay  to  him  or  them  interest  thereon  at  the  rate  aforesaid 
by  equal  half-yearly  payments  on  the  day  of  ,  and 

the  day  of  in  every  year :  And  it  is  hereby 

DECLARED  that  SO  long  as  any  principal,  interest,  or  other  monies  shall 
remain  due  on  the  security  of  these  presents,  the  said  policy  hereinbefore 
recited  to  have  been  effected,  and  all  monies  recoverable  or  receivable 
under  or  by  virtue  of  the  same  policy,  shall  stand  charged  with,  and  shall 
be  redeemable  only  upon  payment  of  the  monies  for  the  time  being  so  due 
and  owing,  and  shall  thereupon,  at  the  request  of  the  said  [mortgagor], 
his  executors,  administrators,  or  assigns,  be  assigned  to  him  or  them,  or 
as  he  or  they  shall  direct ;  And  the  said  [mortgagoi-]  and  [sureties]  do, 
and  as  separate  covenants  each  of  them  doth,  hereby  covenant  with  the 
said  [mmigagee]  as  follows,  that  is  to  say,  that  the  said  policy  is  now 
valid  and  subsisting  for  the  sum  of  £  ,  and  not  void  nor  voidable, 

and  is  free  from  incumbrances,  and  that  the  said  [moiigagor]  will  not  do, 
or  omit  to  do,  nor  suffer  any  act  or  thing  whereby  the  said  policy  or  any 
other  policy  to  be  effected  as  hereinafter  mentioned  may  become  void  or 
voidable,  but  that  the  said  [mortgagor]  and  [sureties],  or  their  respective 
heirs,  executors,  or  administrators,  or  some  or  one  of  them,  will  duly  and 
regularly  pay  all  premiums  and  sums  of  money  payable  for  keeping  on 
foot  the  said  policy,  and  from  time  to  time  deliver  or  produce  the  receipt 
for  every  such  premium  or  sum  to  the  said  [mmigagee],  his  executors, 
administrators,  or  assigns,  within  days  after  every  such  premium 

or  sum  shall  have  become  payable  :  And  that  if  the  said  policy  herein- 
before recited  to  have  been  effected  shall  become  voidable,  the  said 
[mortgagor]  and  [sureties],  and  the  respective  heirs,  executors,  or  adminis- 
trators of  the  said  [sureties],  or  some  or  one  of  them,  will  immediately  at 
their  or  his  own  cost  do,  or  cause  to  be  done,  all  things  necessary  for 
restoring  and  keeping  on  foot  the  same,  and  if  the  said  policy  shall 
become  void,  will  immediately  at  the  like  cost  effect  a  new  policy  or 
policies  on  the  life  of  the  said  [mortgagoi']  in  the  name  or  names  of  the 
said  [mortgagee],  his  executors,  administrators,  or  assigns,  in  an  office  to 
be  approved  by  him  or  them,  for  the  sum  of  £  at  the  least :  And 

in  case  there  shall  at  any  time  be  any  default,  refusal,  neglect,  or 
omission  to  pay,  produce,  restore,  or  effect  any  premium,  receipt,  or 
policy  within  the  times,  and  in  manner  respectively  aforesaid,  it  shall  be 
lawful,  but  not  obligatory  on  the  said  [mortgagee],  his  executors,  adminis- 
trators, or  assigns,  to  pay  the  premium  or  restore  or  effect  the  policy  to 
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which  any  such  default,  refusal,  neglect  or  omission  shall  relate ;  And 
the  said  [mm'tgagor]  and  [sureties],  their  respective  heirs,  executors,  or 
administrators,  or  some  or  one  of  them,  will  on  demand  pay  to  the  said 
[moiigagee],  his  executors,  administrators,  or  assigns,  all  monies  which  he 
or  they  shall  disburse  with  interest  thereon  at  the  rate  aforesaid  until 
payment  thereof,  and  will  do  and  concur  in  all  acts  to  enable  him  and 
them  to  revive  or  effect  any  such  new  policy  as  aforesaid,  and  every  new 
policy  to  be  effected  as  hereinbefore  provided,  and  the  monies  to  become 
payable  thereunder  shall  be  a  security  for  all  the  monies  intended  to  be 
hereby  secured,  and  subject  to  the  covenants  and  provisions  herein  con- 
tained in  like  manner  as  the  said  policy  hereinbefore  recited  to  have  been 
eflfected,  and  the  monies  to  become  payable  under  the  same  :  Provided 
ALSO,  that  although  as  between  the  said  [mmigago7-]  and  the  said  [sure- 
ties], the  said  [sureties]  are  only  sureties  for  the  said  [mmigagor],  never- 
theless as  between  the  said  [sureties]  respectively  and  the  said  [mortgagee], 
the  said  [sureties]  shall  be  taken  to  be  principal  debtors  for  all  monies 
intended  to  be  hereby  secured,  so  that  they  shall  not,  nor  shall  either  of 
them,  nor  the  heirs,  executors,  or  administrators  of  them,  or  either  of 
them,  be  released  from  their  or  his  liability,  under  these  presents,  by 
reason  of  time  being  given  to  the  said  [mmigagai-],  his  heirs,  executors, 
or  administrators,  or  by  the  release  of  any  collateral  securities  for  the 
monies  intended  to  be  hereby  secured,  or  by  any  other  forbearance,  act, 
or  omission  of  the  said  [mmigagee],  or  such  other  person  or  persons  as 
aforesaid,  or  by  any  other  matter  or  thing  whereby  the  said  [sureties]  or 
either  of  them,  or  the  heirs,  executors,  or  administrators  of  either  of  them 
or  either  of  them  would  be  so  released  but  for  this  provision. 
In  witness,  &c. 


XXI.  BUILDER'S  MORTGAGE  of  an  Unfinished  Leasehold  House 
where  the  Money  is  to  he  Advanced  ly  Instalments  as  the  Building 
Proceeds.     Power  to  Mmigagee  to  Enter  and  Complete  Buildings. 

THIS  INDENTUEE,  made  the  day  of  19     , 

Between  [mmigagor],  of,  &c.,  of  the  one  part;  and  [mmigagee],  of,  &c., 
of  the  other  part ;  Whereas  [recital  of  building  lease  to  mmtgagoi;  setting 
out  covenant  to  build  a  dwelling-house,  &c.] ;  And  whereas  the  said  [mort- 
gagor], being  desirous  of  borrowing  the  sum  of  <£  in  order  to  enable 
bim  to  perform  his  said  covenant  to  erect,  upon  the  piece  or  parcel  of 
ground  so  demised  to  him  as  aforesaid,  a  messuage  or  dwelling-house 
with  proper  offices  and  other  conveniences,  has  applied  to  the  said  [moi't- 
gagee]  to  advance  the  same  to  him,  which  he  has  agreed  to  do  in  manner 
hereinafter  mentioned  (that  is  to  say) ;  the  sum  of  £  ,  part  thereof, 
when  so  much  of  the  said  intended  buildings  should  be  completed  to  the 
satisfaction  of  the  surveyor  for  the  time  being  of  the  said  [mwtgagee],  his 
executors,  administrators,  or  assigns,  as  upon  a  valuation  thereof  to  be 
made  by  such  surveyor  should  appear  to  have  cost  the  sum  of  £ 
and  the  sum  of  £  ,  further  part  of  the  said  sum  when  the  said 
intended  buildings  should  have  been  covered  in  to  the  satisfaction  of  the 
said  surveyor ;  and  the  sum  of  £        ,  residue  of  the  said  sum  of  £       , 
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when  the  said  intended  buildings  should  be  to  the  satisfaction  of  the  said 
surveyor  completely  finished  and  fit  for  habitation ;  And  whereas  the 
said  [moiigagoi']  has,  to  the  satisfaction  of  the  said  surveyor,  completed 
so  much  of  the  said  intended  buildings,  as  upon  such  valuation  thereof 
as  aforesaid  appears  to  have  cost  the  sum  of  £  ;  And  whereas 

the  said  [mortgagee],  in  pursuance  of  the  said  agreement  in  this  behalf, 
did  on  the  day  of  last,  advance  to  the  said  [mmi- 

gagar]  the  sum  of  £  ;  and  for  securing  the  repayment  thereof,  and 

also  of  such  further  sums  of  money  as  may  be  advanced  by  the  said 
[mortgagee],  in  further  pursuance  of  the  said  agreement,  with  interest  for 
the  same  respectively,  as  hereinafter  mentioned,  the  said  [mmigagor]  has 
agreed  to  execute  to  the  said  [mortgagee],  his  executors,  administrators, 
or  assigns,  such  security  as  is  hereinafter  contained.  NOW  THIS 
INDENTURE  WITNESSETH,  that,  in  consideration  of  the  sum  of 
£  so  by  the  said  [mortgagee],  to  the  said  [mortgagoi'],  advanced  as 

hereinbefore  is  mentioned,  the  receipt  of  which  said  sum  of  £  the 

said  [mmigagor]  hereby  acknowledges,  and  in  consideration  that  the  said 
[mortgagee]  has  agreed  to  advance  to  the  said  [mortgagor]  the  further  sums 
of  £  and  £  as  hereinbefore  recited,  the  said  [mortgagm-] 

hereby  covenants  with  the  said  [mortgagee]  to  pay  to  him,  his  executors, 
administrators,  or  assigns,  on  the  day  of  next  the  sum 

of  £  [the  miginal  advance]  with  interest  thereon  in  the  meantime  at 

the  rate  of  per  cent,  per  annum  ;  And  ALSO  on  such  day 

of  ,  or  day  of  as  shall  next  happen  after  the 

said  [mortgagee],  his  executors,  administrators,  or  assigns  shall  advance 
any  further  sum  or  sums  of  money  in  pursuance  of  the  hereinbefore 
recited  agreement  in  that  behalf,  to  pay  to  him  or  them  all  and  every 
the  sum  or  sums  which  shall  be  so  advanced,  with  interest  for  the  same 
respectively,  after  the  rate  aforesaid  as  from  the  time  of  his  or  their 
advancing  the  same  respectively ;  And  also  so  long  as  the  said  sum  of 
£  ,  or  any  other  sum  or  sums  which  may  be  so  advanced  as  afore- 

said, or  any  part  thereof  respectively  as  shall  remain  unpaid,  to  pay  to 
the  said  [moiigagee],  his  executors,  administrators,  or  assigns,  interest 
theieon  after  the  rate  aforesaid,  by  equal  half-yearly  payments,  on  the 
day  of  ,  and  the  day  of  in  every 

year.  AND  THIS  INDENTURE  ALSO  WITNESSETH  that  for  the 
consideration  aforesaid,  he,  the  said  [mmigagor]  hereby  demises,  and,  as 
beneficial  owner,  conveys  unto  the  said  [moi'tgagee],  [Parcels  by  reference  to 
lease] :  To  hold  the  said  piece  or  parcel  of  ground,  messuage,  and  premises 
hereby  demised,  UNTO  the  said  [mx/rtgagee],  his  executors,  ajlministrators, 
and  assigns,  henceforth  during  the  unexpired  residue  of  the  said  term 
of  years  granted  by  the  said  recited  indenture  of  lease,  except 

the  last  days  of  the  same  term  ;  SUBJECT  nevertheless  to  the 

proviso  for  redemption  hereinafter  contained.  [Declaration  of  trust  of 
nominal  reversion.  Precedent  VIL,  supra].  AND  THIS  INDENTURE 
ALSO  WITNESSETH  that  for  the  consideration  aforesaid,  the  said 
[mortgagor]  hereby  assigns,  and,  as  beneficial  owner,  conveys  unto  the 
said  [moi'tgagee].  All  that  the  policy  of  insurance  of  the  premises  hereby 
assigned  against  loss  or  damage  by  fire,  and  all  monies  to  bo  received 
under  or  by  virtue  of  the  same  policy ;  To  HOLD  the  said  policy  and 
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premises  hereby  assigned  unto  the  said  [mortgagee],  his  executors, 
administrators,  and  assigns  ;i  Subject  to  the  proviso  for  redemption 
hereinafter  contained.  Provided  always,  that  if  the  said  [mortgagor], 
his  heirs,  executors,  administrators,  or  assigns,  shall  pay  to  the  said 
[mortgagee],  his  executors,  administrators,  or  assigns,  the  sum  of  £  , 

with  interest  for  the  same  after  the  rate  of  per  cent,  per  annum, 

on  the  day  of  next,  and  in  case  the  said  [moiigagee], 

his  executors,  administrators,  or  assigns  shall,  in  pursuance  of  his  said 
agreement  in  this  behalf,  or  otherwise,  advance  any  further  sum  or 
sums  to  or  on  the  account  of  the  said  [mortgagor'],  his  executors, 
administrators,  or  assigns,  then  if  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  or  assigns,  shall,  on  such  day  of 

,  or  day  of  as  shall  next  happen  after 

such  advancement  or  advancements  respectively,  pay  unto  the  said 
[mortgagee],  his  executors,  administrators,  or  assigns,  all  and  every 
the  sum  or  sums  of  money  so  advanced  by  him  or  them,  with 
interest  for  the  same  respectively,  after  the  rate  aforesaid,  from  the 
time  or  respective  times  of  his  or  their  advancing  the  same  respec- 
tively ;  Then,  he  the  said  [mortgagee],  his  executors,  administrators,  or 
assigns,  will,  upon  the  request  and  at  the  cost  of  the  said  [mortgago)'], 
his  executors,  administrators,  or  assigns,  reconvey  the  premises  hereby 
demised  and  assigned  respectively, unto  the  said  [mortgagoi-],h\s  executors, 
administrators,  and  assigns,  or  as  he  or  they  shall  direct ;  And  the  said 
[mortgagor]  hereby  covenants  with  the  said  [mortgagee]  that  he,  the  said 
[mortgagor],  his  executors,  administrators,  or  assigns,  will  within  the 
times  and  in  manner  prescribed  in  and  by  the  hereinbefore  recited 
indenture  of  lease,  and  to  the  satisfaction  of  the  surveyor  of  the  said 
[moiigagee],  his  executors,  administrators,  or  assigns  completely  finish 
the  said  messuage,  and  buildings  fit  for  habitation  and  use ;  And 
FURTHER,  will  before  any  further  advance  or  advances  shall  be  applied 
for  or  made  under  or  by  virtue  of  these  presents,  effect  such  further 
insurance  against  loss  or  damage  by  fire  of  the  said  messuage  and 
premises  hereby  demised  in  the  office  aforesaid,  or  in  some  other  office 
to  be  approved  by  the  said  [mortgagee],  his  executors,  administrators,  or 
assigns,  and  in  his  or  their  names  in  such  a  sum  as  shall  bear  the  same 
proportion  to  the  amount  of  such  further  advance  or  advances  as  the 
amount  in,  or  for  which  the  said  messuage  and  premises  hereby  demised 
are  insured  by  the  policy  hereby  assigned,  bears  to  the  sum  of  £ 
so  already  advanced  to  the  said  [moiigagee]  by  the  said  [moiigagor]  as 
aforesaid ;  And  will  also  pay  all  premiums  and  other  monies  which 
shall  become  payable  in  respect  of  the  said  policy  hereby  assigned, 
and  of  all  policies  of  such  further  insurance  as  aforesaid  ;  And  will 
within  days   after  each   premium  on  any  insurance  shall  fall 

due,  produce  the  receipt  for  such  premium  to  the  said  [mortgagee],  his 
executors,  administrators,  or  assigns,  and  that  on  the  refusal  or  failure 
of  the  said  [moiigagor],  his  executors  or  administrators,  to  produce  any 
such  receipt,  pursuant  to  this  covenant^  then  it  shall  be  presumed  that 
no  insurance  is  being  kept  up  by  the  mortgagor,  in  accordance  with 

^  The  consent  of  the  office  should  be  obtained  to  the  assignment  of  the 
policy,  and  indorsed  on  the  mortgage  deed. 
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these  presents,  and  it  shall  be  lawful  for  the  said  [mmigagee],  his 
executors,  administrators,  or  assigns,  at  any  time  thereafter  to  effect 
an  insurance  of  the  said  messuage  and  buildings  to  an  amount  not 
exceeding  the  sum  of  £  ;  Provided  always  that  if  the  said 

[martgagm],  his  executors  or  administrators,  shall  at  any  time  neglect 
or  omit  to  proceed  uninterruptedly  with  the  finishing  of  the  said 
messuage  and  premises  comprised  in  and  demised  by  the  said  indenture 
of  lease  in  accordance  with  the  covenant  in  that  behalf  hereinbefore 
contained,  and  Mr.  ,  of,  &c.,  or  some  other  competent  surveyor, 

shall  in  writing  certify  to  that  effect,  or  if  the  said  [mortgagor]  shall 
become  bankrupt  or  enter  into  any  statutory  or  other  composition  or 
scheme  for  the  arrangement  or  liquidation  of  his  affairs,  then  and  in 
any  such  case,  it  shall  be  lawful  for  the  said  [mortgagee]^  his  executors, 
administrators,  or  assigns,  to  enter  upon,  proceed  with,  and  complete 
the  same,  and  he  or  they  shall  be  entitled  to  recover  all  monies  which 
he  or  they  shall  expend  for  that  purpose  from  the  said  [mortgagor],  his 
heirs,  executors,  or  administrators,  by  any  action  or  actions,  or  pro- 
ceedings, or  to  prove  for  the  same  against  his  or  their  estate  as  may 
be  thought  expedient,  with  interest  for  the  same  at  the  rate  of 
per  cent,  per  annum  ;  And  all  monies  so  expended  with  interest  shall 
be  deemed  to  be  covered  by  and  included  in  this  security :  Provided 
ALWAYS  [Proviso  restraining  mortgagm^'s  powers  of  leasing,  Precedent  11. ^ 
supra ;  Proviso  as  to  consolidation,  Precedent  IX.] ;  Provided  also,  that 
if  the  said  [mortgagm']  shall  become  bankrupt  or  enter  into  any  such 
composition  or  scheme  as  aforesaid,  then  and  in  such  case  the  mort- 
gagee's power  of  sale  under  or  by  virtue  of  these  presents,  shall  forthwith, 
and  without  the  necessity  for  any  notice  or  demand  for  payment  what- 
soever, become  exercisable,  and  moreover  notwithstanding  anything 
herein  contained,  such  powers  shall  be  exercisable  either  before  or  after 
the  said  messuage  and  premises  shall  be  completed  and  finished,  and 
notwithstanding  the  same  shall  have  been  partially  completed  by  the  said 
[mortgagee],  his  executors,  administrators,  or  assigns. 
In  witness,  &c. 

XXII.  BUILDERS  MORTGAGE  of  Property  c&mp'ised  in  an  Agree- 
ment for  several  Building  Leases.  Poiver  far  Mortgagor  to 
withdraw  Houses  frani  the  Security  on  Payment  of  Instalments 
of  Loan.  j 

THIS  INDENTURE,  made  the  day  of     ,  19     , 

Between  [mortgagor],  of,  &c.,  builder,  of  the  one  part;  and  [nunigagee], 
of,  &c.,  of  the  other  part;   Whereas,  by  an  agreement,  dated  the 
day  of  19     ,  a"d  made  between  [lessor],  of  the 

one  part,  and  the  said  [mmigago)'],  of  the  other  part,  it  was  agreed  that 
when  and  so  soon  as  the  messuages,  or  dwelling-houses,  or  buildings, 
thereinafter  agreed  to  be  built,  should  be  built,  finished,  and  made  fit 
for  habitation  to  the  satisfaction  of  the  architect  or  surveyor  for  the 
time  being  of  the  said  [lessor],  and  such  architect  or  surveyor  should 
have  certified  in  writing  to  that  effect,  the  [lessoi-]  would,  by  one  or 
several  leases  as  therein  mentioned,  demise  unto  the  said  [mortgagoi-]  the 
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piece  or  parcel  of  land  situate  at  ,  in  the  county  of 

and  therein  particularly  described,  and  the  said  messuages,  or  dwelling- 
houses,  and  buildings  to  be  built  thereon,  for  the  several   terms  of 

years,  to  be  computed  from  the  day  of 

19  respectively,  at  such  several  yearly  rents,  with  and  subject  to 
such  exceptions,  reservations,  covenants,  provisoes,  and  stipulations  as 
are  therein  mentioned ;  And  the  said  [mortgagor]  thereby  agreed  with 
the  said  [lessor]  to  build  and  finish,  fit  for  habitation,  to  the  satisfaction 
of  the  said  architect  or  surveyor,  within  the  times  and  in  the  manner 
therein  mentioned,  messuages,  or  dwelling-houses,  and  build- 

ings, with  proper  out-buildings,  as  therein  mentioned  [Recite  shm'tly  any 
special  stipulations  as  to  the  mode  of  granting  leases  which  may  he  material 
as  affecting  the  security'] ;  And  the  agreement  now  in  recital  contained  a 
power  for  the  said  [lessor\  his  heirs  and  assigns,  upon  breach  of  any  of 
the  stipulations  contained  in  the  same  agreement  to  re-enter  upon  the 
premises  thereby  agreed  to  be  demised,  or  such  part  of  the  same  whereof 
no  such  lease  as  aforesaid  should  have  been  actually  granted,  and  for 
cesser  of  the  same  agreement  as  regards  the  whole  or  such  part  of  the 
premises  as  should  be  so  entered  upon  ;  And  whereas,  in  pursuance  of 
the  hereinbefore  recited  agreement,  the  said  [mortgagor]  has  commenced 
to  build  the  said  messuages  and  buildings  on  the  said  piece  or  parcel  of 
ground  so  agreed  to  be  demised  as  aforesaid,  and  has  applied  to  the  said 
[mortgagee]  to  lend  to  him  the  sum  of  £  for  the  purpose  of 

completing  the  said  messuages  or  buildings,  which  he  the  said  [mort- 
gagee] has  agreed  to  do  upon  having  the  repayment  thereof  with  interest 
at  the  rate  hereinafter  mentioned  secured  in  manner  hereinafter  appear- 
ing :  NOW  THIS  INDENTURE  WITNESSETH,  that  in  consideration 
of  the  sum  of  £  now  paid  to  the  said  [mortgagor],  by  the  said 

[mmtgagee]  (the  receipt  whereof  the  said  [mortgagoi']  hereby  acknow- 
ledges), the  said  [mortgage]  hereby  covenants  with  the  said  [moiigagee] 
[Covenant  for  payment  of  principal  and  interest,  Precedent  11. ,  supra] ;  And 
the  said  [mmigagor]  hereby  further  covenants  with  the  said  [moiigagee] 
that  he  the  said  [moiigagoi'],  his  executors  or  administrators,  will,  within 
the  times  and  in  manner  mentioned  in  the  hereinbefore  recited  agree- 
ment, complete  and  finish,  fit  for  habitation  in  all  respects,  the  said 
messuages  and  buildings  so  agreed  to  be  built  on  the  piece 
or  parcel  of  ground  as  aforesaid  ;  And  will  also,  as  soon  as  conveniently 
may  be,  at  his  or  their  own  cost,  perform  and  do  all  acts  and  things 
which  may  be  necessary  to  entitle  him  or  them  to  the  lease  or  several 
leases  by  the  hereinbefore  recited  agreement  agreed  to  be  granted  to 
him  or  them ;  And  will  immediately  upon  obtaining  any  such  lease  or 
leases  execute  a  valid  legal  mortgage  by  way  of  assignment,  or  demise, 
as  the  said  [mmigagee],  his  executors,  administrators,  or  assigns,  shall 
direct,  of  the  premises  comprised  in  such  lease  or  leases,  for  such  terra 
or  respective  terms,  and  with  and  subject  to  all  such  powers,  covenants, 
conditions,  and  provisoes  as  the  said  [moiigagee],  his  executors,  adminis- 
trators, or  assigns,  may  reasonably  require :  [Covenant  by  mortgagor  to 
insure,  ante,  Precedent  III.,  supra ;  power  for  moiigagee  to  enter  and  com- 
plete, ante.  Precedent  XXL,  supra,  mutatis  mutandis] ;  Provided  always, 
that,  subject  and  without  prejudice  to  the  power  of  sale,  or  any  other 
VOL.  IX.  27 
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remedy  subsisting  under  or  by  virtue  of  these  presents,  it  shall  be  lawful 
for  the  said  [nmigagor],  his  executors,  administrators,  or  assigns,  from 
time  to  time,  in  pursuance  of  six  calendar  months'  previous  notice  in 
writing  of  his  intention  in  that  behalf,  to  withdraw  from  this  security 
any  of  the  said  leases  and  the  premises  therein  respectively  comprised 
upon  payment  of  such  sum  of  money  as  is  set  opposite  to  the  said 
respective  leases  in  the  schedule  hereunder  written,  or  upon  payment 
of  a  sum  of  money  bearing  the  same  proportion  to  the  principal  monies 
for  the  time  being  due  on  this  security  as  the  sum  or  sums  set  opposite 
to  the  lease  or  leases  intended  to  be  withdrawn  respectively  bears  to 
the  sum  of  £  {total  amount  of  advance) ;   And  upon   payment 

also  of  all  interest,  and  costs,  charges,  and  expenses  (if  any)  for  the 
time  being  due  on  the  security  of  these  presents ;  And  upon  receipt  of 
all  monies  to  be  paid  for,  or  upon  such  withdrawal,  the  said  [mortgagee], 
his  executors,  administrators,  or  assigns,  will,  at  the  cost  of  the  said 
[rtKnigago)-],  his  executors,  administrators,  or  assigns,  assign,  surrender, 
or  otherwise  convey  the  premises  to  be  withdrawn  to  such  person  or 
persons  and  in  such  manner  in  all  respects  as  the  said  [mortgagor],  his 
executors,  administrators,  or  assigns,  shall  direct. 
In  witness,  &c. 

The  Schedule  above  referred  to. 


XXIII.  MOETGAGE  of  a  Leasehold  Public-House  to  a  Firm  of 
Brewers.     A  Concise  Form. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  A.,  of,  &c.,  [mortgagor]  (hereinafter  called  the  mortgagor, 
which  expression  shall  include  his  executors,  administrators,  and  per- 
mitted assigns,  where  the  context  so  admits),  of  the  one  part  :  and 
B.,  C,  and  D.  (trading  as  co-partners  under  the  firm  of  and  herein- 
after called  B.  &  Co.,  which  expression  shall  include  the  survivors  and 
survivor  of  them  and  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  where  the  context  so  admits),  of  the  other  part 
[Recite  lease  and  devolution  of  title  to  A. ;  Agreement  for  loan  and  future 
advances,  Precedent  IX.,  supra]:  NOW  THIS  INDENTURE  WIT- 
NESSETH, that,  in  pursuance  of  the  said  agreement  and  in  considera- 
tion of  the  sum  of  £  now  paid  to  the  mortgagor  by  B.  &  Co., 
the  receipt  whereof  the  mortgagor  acknowledges,  the  mortgagor  hereby 
covenants  with  B.  &  Co.  on  demand  to  pay  to  B.  &  Cp.  the  sum  of 
£,  ,  with  interest  thereon  until  payment  at  the  rate  of 
per  cent,  per  annum  from  the  date  of  these  presents,  and  also  every 
other  sum  of  money  which  may  be  lent  to  the  mortgagor  by  or  may 
become  owing  from  him  except  for  interest  to  B.  &  Co.,  with  interest 
thereon  until  payment  at  the  rate  aforesaid  from  the  time  of  the  same 
being  lent  or  becoming  due.  And  also  until  such  demand  shall  be 
made  and  complied  with,  to  pay  to  B.  k  Co.  (in  part  payment  of  the 
said  interest)  interest  at  the  rate  aforesaid,  by  equal  half-yearly  pay- 
ments, on  the  day  of  and  day  of 
in  every  year  on  the  principal  monies  for  the  time  being  due  on  this 
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security :  AND  THIS  INDENTURE  ALSO  WITNESSETH  (demise 
Precedent  FIL,  supra),  "all  and  singular  the  premises  comprised  in 
or  demised  by  the  said  indenture  of  lease,  together  with  the  goodwill  1 
of  the  trade  carried  on  thereon,  and  the  benefit  of  the  licenses  for 
carrying  on  the  trade  of  a  victualler  and  beer  retailer  on  the  said 
premises  [Imbendum  fw  the  term  granted  by  lease,  except  the  last  day  thereof, 
subject  to  proviso  for  redemption] :  Provided  always  and  it  is  hereby 
agreed  that  if  the  mortgagor  shall  on  demand  made  or  left  on  the 
premises  hereby  demised,  or  without  such  demand  pay  to  B.  &  Co.  all 
monies  hereby  covenanted  to  be  paid  by  the  mortgagor,  then  B.  &  Co. 
shall,  at  the  expense  and  costs  of  the  mortgagor,  surrender  the  pre- 
mises hereby  mortgaged  [Declaration  of  trust  of  nominal  reversion,  power 
of  attoi'ney.  Precedent  FIL,  supra] ;  And  the  mortgagor  hereby  cove- 
nants with  B.  &  Co.  that  during  the  continuance  of  this  security  : 
first,  he  will  observe  and  perform  all  the  covenants  by  the  lessee 
and  considerations  contained  in  the  said  indenture  of  lease ;  secondly, 
he  will  keep  the  tenant's  fixtures,  trade  fittings,  and  stock-in-trade 
on  the  mortgaged  premises  insured  against  loss  or  damage  by  fire 
in  the  full  value  thereof  in  the  name  and  to  the  satisfaction  of 
B.  &  Co. ;  thirdly,  he  will  keep  the  said  tenant's  fixtures  and  fittings 
in  good  repair,  and  will  not  remove  the  same  without  the  license  in 
writing  of  B.  &  Co. ;  fourthly,  he  will  reside  in  the  house  hereby  mort- 
gaged and  personally  carry  on  the  trade  of  a  licensed  victualler  and 
beerhouse  keeper  thereon ;  fifthly,  he  will  obtain  annually,  or  oftener 
if  necessary,  the  licenses  for  carrying  on  the  said  trade ;  sixthly,  neither 
of  the  said  licenses  shall  be  forfeited,  nor  the  renewal  thereof  refused ; 
seventhly,  he  will  insure  and  keep  insured  against  loss  or  forfeiture 
the  existing  licenses  and  any  renewed  or  future  licenses  in  the  sum 
of  £  in  the  name  of  B.  &  Co.  in  some  office  to  be  approved  by 

them ;  eighthly,  he  will  on  demand  produce  to  B.  &  Co.  the  policies  for 
the  insurances  to  be  effected  pursuant  to  the  covenants  hereinbefore 
contained,  and  the  receipt  for  every  payment  of  the  premiums  thereon, 
and  that  in  the  absence  of  such  production  B.  &  Co.  shall  be  entitled  to 
assume  that  any  policy  or  policies  so  required  to  be  produced  and  not 
produced  has  or  have  not  been  effected,  and  to  act  accordingly;  ninthly, 
he  will  not  assign,  demise,  or  part  with  the  possession  of  the  said  public- 
house  without  the  license  in  writing  of  B.  &  Co. ;  tenthly,  he  will,  on 
the  request  of  B.  &  Co.,  deliver  possession  of  the  mortgaged  premises 
to  any  lessee,  lessees,  purchaser,  or  purchasers  thereof  from  B.  &  Co., 
and  will  endorse  and  transfer  the  said  licenses  to  such  lessee,  lessees, 
purchaser,  or  purchasers,  and  will  sign  and  give  all  notices  required  to 
effect  the  legal  transfer  of  such  licenses  or  for  obtaining  new  licenses  to 
such  lessee,  lessees,  purchaser,  or  purchasers  as  the  case  may  require,  and 
will,  if  required  by  B.  &  Co.,  withdraw  from  the  books  of  the  excise  the 
name  of  the  mortgagor  as  carrying  on  trade  on  the  said  demised  pre- 
mises ;  And  the  mortgagor  doth  hereby  irrevocably  appoint  K.,  L.,  and 
M.,  all  of  the  Brewery,  coopers  to  B.  &  Co.,  and  each  and 

every  of  them,  to  be  the  attorneys  and  attorney  of  the  mortgagor,  in  his 
name  to  give  and  sign  all  notices  and  do  and  execute  all  acts,  instruments, 
1  See  Be  Bennett,  [1899]  1  Ch.  316. 
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and  things  necessary  or  expedient  for  obtaining  or  transferring  the  said 
licenses  in  manner  aforesaid,  and  for  withdrawing  from  the  books  of  the 
excise  the  entry  of  the  mortgagor  as  carrying  on  trade  on  the  said  pre- 
mises ;  eleventhly,  the  mortgagor  will  deal  exclusively  with  B.  &  Co. 
for  all  liquors  which  shall  be  sold  or  consumed  upon  the  said  premises, 
and  will  not,  on  any  pretence  whatever,  purchase,  take  in,  or  receive,  or 
have  in  his  possession,  directly  or  indirectly,  sell  or  dispose  of,  or  permit 
the  sale,  disposal,  or  consumption  in  or  upon  the  said  premises  of  any 
such  articles  other  than  such  as  have  been  purchased  or  taken  of  B.  & 
Co.,  or  provided  they  shall  be  willing  to  supply  the  same  to  the 
at  the  fair  market  price,  and  the  fact  of  any  barrel  other  than  such  as 
are  supplied  by  B.  &  Co.  being  upon  the  said  premises  shall  be  conclu- 
sive evidence  of  a  breach  of  this  covenant :  And  it  is  hereby  agreed 
(1)  that  it  shall  be  lawful  for,  but  not  incumbent  on,  B.  &  Co.  to  pay  on 
behalf  of  the  mortgagor  all  monies  which  at  any  time  while  any  money 
remains  due  on  this  security  shall  be  payable  by  the  lessee  under  the 
covenants  contained  in  the  said  indenture  of  lease,  and  all  rates,  taxes, 
duties,  outgoings,  or  assessments  imposed  on  the  mortgaged  premises  or 
on  the  owner  or  occupier  in  respect  thereof,  and  all  monies  which  may 
be  payable  for  the  insurances  and  licenses  hereinbefore  covenanted  to 
be  obtained ;  (2)  that  all  monies  paid  by  B.  &  Co,  under  the  provision 
lastly  hereinbefore  contained  shall  be  deemed  to  be  money  lent  to 
the  mortgagor  by  B.  &  Co.  as  on  the  date  of  the  same  being  paid 
by  B.  &  Co. ;  (3)  that  it  shall  be  lawful  for  B.  &  Co.,  whether  having 
taken  possession  or  not,  to  demise  the  premises  hereby  mortgaged,  with 
or  without  the  benefit  of  the  said  licenses,  for  any  term  not  exceeding 
the  residue  for  the  time  being  unexpired  of  the  term  granted  by  the 
said  indenture  of  lease ;  (4)  that  for  the  purpose  of  any  sale  of  the 
premises  hereby  mortgaged,  or  any  part  thereof,  under  the  power  of 
sale  vested  in  B.  &  Co.  by  virtue  of  these  presents  and  the  statute  in 
that  behalf,  the  whole  of  the  principal  money  hereby  secured  shall  be 
deemed  to  become  due  on  the  day  of  19      J  (5) 

that  any  sale  of  the  mortgaged  premises  made  by  B.  &  Co.  may  be 
made  either  by  assignment  or  by  underlease,  and  either  subject  to  or 
free  from  any  underlease  or  incumbrance  not  binding  B.  &  Co. ;  (6)  that 
all  moneys  which  shall  be  received  by  B.  &  Co.  in  respect  of  any 
policy  hereby  covenanted  to  be  effected  shall  be  applied,  first,  in  pay- 
ment of  the  costs  incurred  by  B.  &  Co.  under  these  presents ;  secondly, 
in  or  towards  payment  of  the  monies  for  the  time  being  due  to 
B.  &  Co,  on  this  security,  and  subject  thereto  shall  be' held  in  trust 
for  the  borrower  [Altornment  clause^  Precedent  IV.^  supra] :  Provided 
that  all  monies  becoming  due  on  this  security  shall  be  deemed  to 
belong  to  B,  &  Co.  as  part  of  their  partnership  property,  and  accord- 
ingly that  the  receipt  of  any  person  entitled  to  give  receipts  on  behalf 
of  B.  &  Co,  for  any  principal  monies  or  interest  hereby  secured,  or  for 
any  monies  arising  from  a  sale  of  the  mortgaged  premises  or  any  part 
thereof,  shall  effectually  discharge  the  person  paying  the  same. 
In  witness,  &c. 
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XXIV.  MORTGAGE  under  Seal  of  Bonds  and  Shares  of  Companies 
incarpm-ated  under  Special  Ads  and  Limited  Companies^  some 
of  the  Shares  being  fully  and  others  partially  Paid-up  Shares 
in  a  Costbook  Mining  Company  or  other  Company  in  lohich  the 
Shares  are  Transferable  without  Deed,,  and  Scrip  of  a  foreign 
Government  Loan  and  of  an  English  Company,  far  secunng  past 
and  future  Trade  Debts. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  A.,  of,  &c.,  [hereinafter  called  the  borrower]  of  the  one  part; 
and  B.,  of,  &c.,  [hereinafter  called  the  mortgagee]  of  the  other  part; 
Whereas  the  borrower  is  indebted  to  the  mortgagee  in  several  sums 
of  money,  amounting  to  upwards  of  £  for  goods  sold,  monies 

advanced,  and  otherwise,  and  in  order  to  induce  the  mortgagee  to  con- 
tinue his  dealings  with  the  borrower  and  for  the  purpose  of  securing  the 
payment  of  all  such  sums  of  money  as  are  or  shall  at  any  time  hereinafter 
be  due  and  owing  from  the  borrower,  his  executors  or  administrators, 
to  the  mortgagee,  his  executors,  administrators,  or  assigns,  with  interest 
for  the  same  as  hereinafter  mentioned,  the  borrower  has  transferred  the 
bonds  and  shares  mentioned  in  the  first  schedule  hereto,^  to  the  mort- 
gagee, and  has  deposited  with  the  mortgagee  the  certificates,  together 
with  transfers  from  the  borrower  to  the  mortgagee  of  the  shares  men- 
tioned in  the  second  schedule  hereto,  but  such  transfers  have  not  been 
executed  by  the  mortgagee  or  registered,  and  the  borrower  has  executed 
and  deposited  with  the  mortgagee  transfers  in  blank  of  the  shares 
mentioned  in  the  third  schedule  hereto,  and  has  deposited  with  the 
mortgagee  the  scrip  certificates  mentioned  in  the  fourth  and  fifth 
schedules  hereto,  and  has  agreed  to  execute  these  presents:  NOW  THIS 
INDENTURE  WITNESSETH  that  in  consideration  of  the  borrower 
being  indebted  to  the  mortgagee  as  aforesaid,  and  of  the  said  recited 
agreement  and  premises,  the  borrower  hereby  covenants  with  the  mort- 
gagee to  pay  on  demand  to  the  mortgagee,  his  executors,  administrators, 
or  assigns.  All  and  every  the  sum  and  sums  of  money  which  are  now 
or  shall  hereafter  be  due  and  owing  from  the  borrower  to  the  mortgagee, 
his  executors,  administrators,  or  assigns,  in  respect  of  goods  sold,  advances 
made,  or  on  any  other  account  whatsoever.  Together  with  interest  for 
the  same  respectively,  after  the  rate  of  per  cetit.  per  annum, 

from  the  time  or  respective  times  of  the  same  having  become  due  :  Pro- 
vided ALWAYS,  that  if  the  borrower,  his  executors,  administrators,  or 
assigns,  shall  pay  to  the  mortgagee,  his  executors,  administrators,  or 

^  The  shares  in  the  first  schedule  are  fully  paid  up ;  those  in  the  second 
schedule  are  liable  to  calls  ;  and  both  those  in  the  first  and  second  schedules 
are  transferable  by  deed  with  or  without  registration.  The  shares  in  the  third 
schedule  are  transferable  without  any  formal  document ;  the  scrip  in  the  fourth 
schedule  is  scrip  of  a  foreign  loan,  and  is  a  negotiable  instrument  liable  to 
forfeiture  on  non-payment  of  the  remaining  instalments,  and  when  fully  paid 
up  is  exchangeable  for  a  bond  of  the  government  (see  Goodwin  v.  Robarts, 
1  App.  Cas.  476)  ;  and  the  scrip  in  the  fifth  schedule  is  scrip  of  a  company 
in  which  the  scrip-holder  does  not  acquire  the  rights  of  a  sharenolder  until  his 
scrip  has  been  exchanged  for  share-certificates  and  his  name  has  been  inserted 
in  the  company's  register  of  shareholders.  The  Precedent  can,  of  course,  by 
excision  be  adapted  to  simpler  cases. 
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assigns,  all  such  sums  and  sum  of  money  as  aforesaid  with  interest, 
pursuant  to  the  covenant  of  the  borrower  hereinbefore  contained,  then 
the  mortgagee,  his  executors,  administrators,  or  assigns,  shall  at  any 
time  thereafter,  upon  the  request  and  at  the  cost  of  the  borrower,  his 
executors,  administrators,  or  assigns,  retransfer  and  deliver  up  to  him  or 
them,  or  as  he  or  they  shall  direct,  all  the  said  bonds,  shares,  certificates, 
scrip,  transfers  and  premises  hereinbefore  mentioned  to  have  been 
respectively  transferred  to  and  deposited  with  the  mortgagee,  or  in  case 
any  of  the  said  scrip  certificates  shall  have  been  exchanged  for  bonds  or 
shares,  then  such  bonds  or  shares,  all  which  premises  are  hereinafter 
collectively  called  the  said  mortgaged  premises :  And  it  is  hereby 
agreed  that  until  the  transfers  of  the  said  shares  specified  in  the  said 
second  and  third  schedules  shall  have  been  respectively  completed  and 
perfected  by  registration,  so  far  as  the  same  may  be  necessary,  the 
borrower,  his  executors  or  administrators,  shall  stand  possessed  thereof 
in  trust  for  the  mortgagee,  his  executors,  administrators,  or  assigns, 
subject  to  such  equity  of  redemption,  if  any,  as  shall  for  the  time  being 
be  subsisting  therein  by  virtue  of  the  proviso  for  redemption  herein- 
before contained  ;  And  the  borrower  hereby  further  covenants  with 
the  mortgagee  that  he,  the  borrower,  his  executors  or  administrators, 
will,  during  the  continuance  of  this  security,  duly  and  punctually 
pay  all  calls  and  instalments  that  may  be  made  or  become  due  in 
respect  of  any  of  the  said  mortgaged  premises :  And  that  in  default 
of  his  or  their  so  doing,  the  mortgagee,  his  executors,  administrators, 
or  assigns  may,  but  shall  be  under  no  obligation  to  make  such  pay- 
ments, and  that  all  sums  paid  by  him  or  them  for  that  purpose  with 
interest  for  the  same  after  the  rate  aforesaid,  shall  be  repaid  by  the 
borrower,  his  heirs,  executors,  or  administrators,  on  demand,  and  shall 
in  the  meantime  be  a  charge  on  all  the  said  mortgaged  premises :  Pro- 
vided ALWAYS,  that  it  shall  be  lawful  for  the  mortgagee,  his  executors, 
administrators,  or  assigns,  as  well  before  as  after  the  said  transfers  of 
the  said  shares  specified  in  the  said  second  and  third  schedules  shall 
have  been  completed  and  perfected  as  aforesaid,  to  receive  all  dividends 
and  bonuses  becoming  due  thereon  :  And  also  to  exchange  the  scrip 
certificates  mentioned  in  the  said  fourth  and  fifth  schedules  for  the 
bonds  or  shares  for  which  the  same  may  respectively  be  exchajigeable : 
And  also  at  any  time  or  times  hereafter  without  any  further  consent 
of  the  borrower  to  sell  the  said  mortgaged  premises,  or  any  part  thereof, 
either  together  or  in  parcels  or  separately,  and  either  by  public  auction  or 
private  contract,  and  subject  to  any  stipulations  as  to  title  6v  otherwise, 
and  with  power  to  buy  in  at  any  sale  by  auction,  and  to  rescind  or  vary 
any  contract  for  sale,  and  to  re-sell  without  being  responsible  for  loss, 
and  to  enter  into,  execute,  and  do  any  agreements,  assurances,  or  acts 
for  the  purposes  aforesaid  :  expressly  including  the  completion  and 
registration  of  the  said  transfers  of  the  said  shares  mentioned  in  the 
said  second  and  third  schedules  or  any  of  them,  or  the  filling  in  of  the 
name  or  names  of  any  person  or  persons  as  transferee  or  transferees  in 
the  said  transfers  of  the  said  shares  mentioned  in  said  third  schedule  or 
any  of  them,  and  the  delivery  of  the  said  scrip  certificates  or  any  of 
them  to  any  person  or  persons :  Provided  always,  that  no  company, 
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purchaser,  or  other  person  paying  any  moneys,  whether  on  sale  or  other- 
wise, to,  or  having  any  dealings  with  the  mortgagee,  his  executors, 
administrators,  or  assigns,  in  respect  of  any  of  the  said  mortgaged 
premises,  shall  be  bound  to  enquire  whether  any  moneys  remain  due 
on  this  security,  or  otherwise  as  to  his  or  their  right  to  receive  such 
monej^s  or  the  regularity  of  any  such  sale,  or  other  dealing,  or  be 
affected  by  any  irregularity  therein  :  And  it  is  hereby  agreed  that 
if  the  mortgagee,  his  executors,  administrators,  or  assigns,  shall  receive 
any  moneys  in  respect  of  any  of  the  said  mortgaged  premises,  whether 
upon  a  sale  or  otherwise,  he  or  they  shall  apply  the  same  in  the  first 
place  in  or  towards  the  payment  or  discharge  of  all  costs  or  expenses 
incurred  in  obtaining  payment  of  and  receiving  the  same,  or  in  or  about 
the  execution  of  the  trusts  or  powers  of  these  presents  or  otherwise  in 
relation  to  the  premises,  and  in  the  next  place  in  or  towards  satisfaction 
of  the  moneys  for  the  time  being  owing  on  the  security  of  these  presents 
and  then  pay  the  surplus  (if  any)  thereof  to  the  borrower,  his  executors, 
administrators,  or  assigns ;  And  the  borrower  hereby  covenants  with 
the  mortgagee  that  he,  the  borrower,  and  every  other  person  having 
any  claim  or  interest  in  the  mortgaged  premises  or  any  part  thereof  at 
the  cost  until  foreclosure  or  sale,  of  the  borrower,  and  afterwards  of 
the  person  requiring  the  same,  execute  and  do  all  such  assurances,  acts, 
and  things  for  effectually  vesting  the  said  mortgaged  premises  or  any  of 
them  in  the  mortgagee,  his  executors,  administrators,  or  assigns,  or  any 
purchaser  or  purchasers  from  him  or  them,  and  for  enabling  the  mort- 
gagee, his  executors,  administrators,  or  assigns,  at  any  time  or  times 
hereafter,  while  any  money  shall  remain  due  on  the  security  of  these 
presents,  to  receive  any  sums  of  money  becoming  due  or  receivable 
either  for  principal  or  for  interest,  dividends,  or  bonuses,  in  respect  of 
any  of  the  said  mortgaged  premises  :  And  further,  that  the  borrower, 
his  executors,  administrators,  or  assigns,  will,  if  required  by  the  mort- 
gagee, his  executors  or  administrators,  permit  all  or  any  of  the  shares 
specified  in  the  said  second  and  third  schedules,  to  be  revested  in  the 
borrower,  his  executors,  administrators,  or  assigns,  in  such  manner  as 
the  mortgagee,  his  executors,  administrators,  or  assigns,  shall  think  fit : 
And  will  indemnify  the  mortgagee,  his  executors  and  administrators, 
against  all  costs  and  liabilities  which  may  be  incurred  or  sustained  in 
respect  of  any  of  the  said  mortgaged  premises :  And  LASTLY,  in  con- 
sideration of  the  premises  the  borrower  doth  hereby  irrevocably  appoint 
the  mortgagee,  his  executors,  administrators,  and  assigns,  to  be  the 
attorney  and  attorneys  of  the  borrower  in  his  name  or  otherwise  to 
receive  and  give  receipts  for  all  or  any  monies  becoming  due  or  receivable 
in  respect  of  any  of  the  said  mortgaged  premises,  and  to  execute  and 
do  all  such  transfers  and  things  as  are  hereby  covenanted  to  be  executed 
and  done  by  the  borrower. 
In  witness,  &c. 

Five  Schedules. 


424  MORTGAGE— PRECEDENTS 

XXV.  SUBMORTGAGE  or  Mortgage  of  a  Mwigage  Debt  and 
the  Security  for  the  same. 

THIS  INDENTURE,  made  the  day  of  19    , 

Between  [m(n-tgagm'\  of,  &c.,  of  the  one  part ;  and  [mortgagee],  of,  &c.,  of 
the   other   part;   Whereas  by  an  indenture  of  mortgage  dated  the 
day  of  19     J  and  made  between  [A.  B.]  of  the  one 

part,  and  the  said  [m^igagm-]  of  the  other  part,  All  those,  &c.,  [describe 
parcels]  were  conveyed  unto  and  to  the  use  of  the  said  [mwigagor],  his 
heirs  and  assigns,  by  way  of  mortgage,  for  securing  the  repayment  to 
the  said  [moiigagm'],  his  executors,  administrators,  or  assigns,  of  the 
sum  of  £  and  interest  at  the  rate  of  per  cent,  per  annum ; 

And  whereas  the  said  sum  of  £  still  remains  owing  to  the  said 

[mai'tgagoi-]  on  the  security  of  the  said  indenture  of  mortgage,  together 
with  arrears  of  interest  thereon  amounting  to  the  sum  of  £  [or 

"but  all  interest  thereon  has  been  paid  up  to  the  date  of  these 
presents  "].  And  whereas  the  said  [mortgagee]  has  agreed  to  lend  to 
the  said  [mortgagor]  the  sum  of  <£  upon  having  the  repayment  of 

the  same,  with  interest  at  the  rate  hereinafter  mentioned,  secured  in 
manner  hereinafter  appearing:  NOW  THIS  INDENTURE  WIT- 
NESSETH, that  in  consideration  of  the  sum  of  £  now  paid  to 
the  said  [mmigagor]  by  the  said  [mmigagee],  (the  receipt  whereof  the  said 
[mortgagor]  hereby  acknowledges),  the.  said  [moiigagar]  hereby  covenants 
[Covenants  for  payment  of  principal  and  interest,  ante,  Precedent  11. ,  supra]. 
AND  THIS  INDENTURE  ALSO  WITNESSETH,  that  for  the  con- 
sideration aforesaid  the  said  [mortgagor]  hereby  assigns  and,  as  beneficial 
owner,  conveys  unto  the  said  [mmigagee]  the  said  principal  sum  of 
£  owing  on  the  security  of  the  hereinbefore  recited  indenture  as 
aforesaid ;  And  all  interest  now  due  and  henceforth  to  accrue  due 
thereon,  and  the  benefit  of  all  securities  for  the  same  and  of  all  powers 
(including  the  statutory  power  of  sale)  and  remedies  thereby  conferred, 
TOGETHER  with  full  power  for  the  said  [moiigagee],  his  executors, 
administrators,  or  assigns  in  the  name  or  names  of  the  said  [mortgagor], 
his  executors,  administrators,  or  assigns,  or  otherwise  to  demand,  sue 
for,  receive,  and  give  effectual  discharges  for  the  said  principal  sum  and 
interest,  or  any  part  thereof  respectively,  and  to  settle  all  accounts  in 
respect  thereof :  To  HOLD  all  the  premises  hereby  assigned  UNTO  the 
said  [moiigagee],  his  executors,  administrators,  and  assigns,  subject  to  the 
proviso  for  redemption  hereinafter  contained :  AND  THIS  INDEN- 
TURE ALSO  WITNESSETH  that  for  the  consideration  aioresaid  the 
said  [mmigagor]  hereby  grants,  and,  as  beneficial  owner,  conveys  unto 
the  said  [moiigagee]  all  the  hereditaments  and  premises  hereinbefore 
described,  and  all  other,  if  any,  the  hereditaments  comprised  in  the 
hereinbefore  recited  indenture  of  mortgage.  To  HOLD  UNTO  AND  TO  THE 
USE  of  the  said  [mortgagee],  his  heirs  and  assigns,  subject  to  such  right 
or  equity  of  redemption  as  is  now  subsisting  therein  by  virtue  of  the 
hereinbefore  recited  indenture  of  mortgage,  and  also  to  the  proviso  for 
redemption  hereinafter  contained :  Provided  always,  that  if  the  said 
8um  of  £  ,  with  interest  thereon  at  the  rate  aforesaid,  shall  be 
paid  on  the                   day  of                   in  pursuance  of  the  covenant  in 
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that  behalf  hereinbefore  contained,  then  the  said  principal  sura  and 
interest,  hereditaments,  and  premises  hereby  assigned  and  granted 
respectively,  shall,  at  the  request  and  cost  of  the  said  [mortgagor],  his 
executors,  administrators,  or  assigns,  be  reconveyed,  as  to  the  said 
principal  sum  and  interest  hereby  assigned,  to  the  said  [mortgagor],  his 
executors,  administrators  and  assigns,  or  as  be  or  they  shall  direct ;  and 
as  to  the  said  hereditaments  and  premises  to  the  use  of  the  said  [m,ort- 
gagoi'\  his  heirs  and  assigns,  or  as  he  or  they  shall  direct,  but  as  to  such 
last-mentioned  premises,  subject  to  such  right  or  equity  of  redemption 
as  shall  for  the  time  being  be  subsisting  therein  under  or  by  virtue  of 
the  hereinbefore  recited  indenture  of  mortgage :  Provided  always, 
and  it  is  hereby  agreed,  that  it  shall  not  be  obligatory  on  the  said 
[mortgagee]  his  executors,  administrators,  or  assigns,  to  demand  or 
require  payment  of,  or  institute,  maintain,  or  do  any  act  or  thing  for 
the  recovery  of,  the  said  principal  sum  and  interest  hereby  assigned  or 
any  part  thereof,  nor  shall  he  or  they  be  responsible  for  any  loss  which 
may  be  occasioned  by  his  or  their  omitting  or  neglecting  to  enforce  any 
rights  or  remedies  in  respect  of  the  said  principal  sum  and  interest  or 
any  part  thereof :  Provided  always  that  the  i-eceipt  in  writing  of  the 
said  [moiigagee],  his  executors,  administrators,  or  assigns,  shall  be  a 
sufficient  discharge  for  any  monies  arising  under  the  said  indenture  of 
mortgage  of  the  day  of  19     ,  or  under  the  statutory 

power  of  sale  thereby  conferred :  And  the  said  [mmigagor]  hereby 
covenants  with  the  [mmigagee]  that  the  principal  sura  of  £  , 

[together  with  arrears  of  interest  thereon  amounting  to  the  sura  of 
£  ]  is  now  due  and  owing  to  the  said  [mortgagm-]  on  the  security 

of  the  hereinbefore  recited  indenture  of  mortgage. 
In  witness,  &c. 


XXVI.  MORTGAGE  of  a  Legacy.  Variation  where  the  Mortgage  is  of  a 
Beversionary  Undivided  Share  in  General  Personal  Estate;  Also 
where  it  is  of  a  Fund  in  Court. 

THIS  INDENTUEE,  made  the  day  of  19     , 

Between  [mwtgagor-],  of,  &c.,  of  the  one  part;  and  [mortgagee],  of,  &c., 
of  the  other  part ;  Whereas  [testator],  of  ,  deceased,  the  father 

of  the  said  [mortgagor],  by  his  will  dated  the  day  of 

19  ,  bequeathed  unto  each  of  his  children  the  sura  of  £1000,  to  be 
payable  when  such  children  should  respectively  attain  the  age  of  twenty- 
one  years,!  ^nd  appointed  [executors],  executors  of  his  said  will ;  And 
WHEREAS  the  said  [testator]  died  on  the  day  of  without 

having  revoked  or  altered  his  said  will,  which  was  duly  proved  by  the 
said  [executm-s],  on  the  day  of  ,  in  the  Principal  Eegistry 

of  the  Probate  Division  of  His  Majesty's  High  Court  of  Justice ;  And 
WHEREAS  the  said  [mortgagor]  attained  his  age  of  twenty-one  years  on 

^  Or  "bequeathed  nnto  [trustees],  all  his  personal  estate  whatsoever  and 
wheresoever,  Upon  trust,  to  pay  the  income  thereof  to  [wife]  his  wife,  during 
her  natural  life,  and,  at  her  decease,  to  divide  the  same  personal  estate  equally 
between  his  children,  share  and  share  alike,  for  their  respective  absolute  use 
and  benefit." 
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the  day  of  ;i  And  whereas  the  said  legacy  has  not 

yet  been  paid,  and  the  said  [mmigagee]  has  agree  to  lend  the  said 
[mortgagm-]  the  sum  of  £  ,  at  interest,  on  the  security  thereof : 

NOW  THIS  INDENTURE  WITNESSETH,  that,  in  consideration  of 
the  sum  of  £  this  day  paid  by  the  said  [mmigagee]  to  the  said 

\moi'tgagoi'\  (the  receipt  whereof  the  said  [moiigagor]  hereby  acknow- 
ledges), he  the  said  [mortgagoi']  covenants  [Covenant  to  pay  pincipal  and 
interest,  Precedent IL,  supra]:  AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH, that,  for  the  consideration  aforesaid,  he  the  said  [mortgagor] 
hereby  assigns,  and,  as  beneficial  owner,  conveys  unto  the  said  [mort- 
gagee] All  that  the^  legacy  or  sum  of  £1000  so  bequeathed  to  him  the 
said  [moiigagor]  by  the  hereinbefore  recited  will  of  the  said  [testator], 
deceased,  as  aforesaid,  and  all  monies  to  become  due  and  payable  in 
respect  of  the  same  legacy ;  ^  Together  with  full  power  to  demand,  sue 
for,  recover,  receive,  and  give  effectual  discharges  for  the  same  legacy 
and  monies  in  the  name  or  names  of  the  said  [mortgagor],  his  executors 
or  administrators,  or  otherwise :  To  HOLD  the  said  legacy  ^  and  other 
premises  hereby  assigned  unto  the  said  [mortgagee],  his  executors, 
administrators,  and  assigns.  Upon  trust  to  receive  the  same,  and 
thereout  in  the  first  place  to  pay  all  costs  and  expenses  of  and  incidental 
to  obtaining  payment  thereof,  and  in  the  next  place  to  retain  to  himself 
and  themselves  all  principal  monies  and  interest  which  shall  then  be  due 
to  him  or  them  under  or  by  virtue  of  this  security ;  And  to  pay  the 
surplus  (if  any)  of  the  said  legacy  and  premises  unto  the  said  [mmigagor] 
his  executors,  administrators,  or  assigns.^ 
In  witness,  &c. 

^  If  an  action  has  been  instituted  for  carrying  into  effect  the  trusts  of  the 
testator's  will,  in  which  an  order  has  been  made,  say — 

"  And  whereas,  by  an  order  of  the  Chancery  Division  of  His  Majesty's 
High  Court  of  Justice,  dated  the  day  of       '        ,  made  by  his  Lordship, 

Mr.  Justice  [  ],  in  an  action  wherein  [C.  D.]  and  others  are  plaintiffs,  and 

the  said  [executors]  are  defendants  :  [recite  the  introductory  part  of  the  order]  It 
was  ordered  that  the  trusts  of  the  said  [testator's]  will  should  be  established 
and  carried  into  execution,  and  that  it  should  be  referred,"  «&c.  [state  the  terms 
of  the  order,  and  the  subsequent  proceedings,  if  any,  in  Glmmhers. 

2  "One  undivided  fourth  part  or  share  of  him  the  said  [mortgagor]  and  all 
other  his  part  and  share  of  and  in  the  personal  estate  of  the  said  [testator\ 
deceased,  given  and  bequeathed  in  and  by  his  hereinbefore-recited  will,  and 
all  and  every  sums,"  &c. 

2  Add,  if  the  assignment  is  of  a  fund  in  Court — 
"And  all  and  every  such  sums  or  sum  of  money  as  shall  be  payable  to  or 
recoverable  by  the  said  [mortgagor^  under  or  by  virtue  of  the  hereinbefore 
recited  order,  or  otherwise  in  the  hereinbefore  mentioned  action." 

*  "  undivided  part  or  share." 

''  If  the  assignment  is  of  a  fund  in  Court,  proceed  as  follows  : — 
"And  the  said  [mortgagor]  hereby  empowers  the  said  [^mortgagee],  his  executors, 
administrators,  and  assigns,  at  the  cost  of  the  said  [mortgagor],  his  executors  or 
administrators,  to  apply  for,  and  obtain,  and  in  the  name  or  names  of  the  said 
[nwrtyagor],  his  executors  or  administrators,  to  concur  in  obtaining,  or  to  consent 
to  an  order  in  the  said  action  for  the  purpose  of  preventing  the  payment  or 
transfer  of  the  monies  and  premises  hereby  assigned  to  any  person  or  ])ersons 
otlier  than  the  said  [mortgagee],  his  executors,  administrators,  or  assigns,  without 
due  notice  thereof  to  him  or  them,  and  to  instruct  solicitor  and  counsel 
accordingly. 
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XXVII.  MORTGAGE  of  Share  in  a  Partnership  Business  to 
Solicitors  for  Costs  and  Advances.  Variation  where  the 
Security  extends  to  future  Costs. 

THIS  INDENTURE,   made   the  day   of  19     , 

Between  A.,  of,  &c.,  hereinafter  called  the  borrower,  which  expression 
shall  include  his  executors,  &c.,  of  the  one  part,  and  B.  and  C,  solicitors 
in  partnership,  hereinafter  called  the  mortgagees,  which  expression  shall 
include  their  executors,  &c.,  of  the  other  part  [Recite  partnership  articles 
of  A.'s  firm,  showing  the  term  of  the  partnership  and  the  provisions  as  to 
capital  and  interest  thereon  and  profits.']  And  whereas  the  borrower  is 
indebted  to  the  mortgagees  in  the  sum  of  £  for  costs  in  respect 

of  business  done  for  and  professional  services  rendered  to  him  by  the 
mortgagees  :  And  whereas  the  borrower  has  applied  to  the  mortgagees 
to  lend  him  the  further  sum  of  <£  to  enable  him  to  bring  an  addi- 

tional capital  of  £,  into  his  said  partnership  business,  which  the 

mortgagees  have  agreed  to  do  on  having  the  repayment  of  the  said 
sum  of  £  owing  to  them  for  costs  as  aforesaid,  as  well  as  the  said 

sum  of  £  to  be  advanced  by  them  to  the  borrower,^  with  interest 

secured  to  them  in  manner  hereinafter  appearing :  NOW  THIS  IN- 
DENTURE WITNESSETH  that  in  pursuance,  &c.,  and  in  consideration 
of  the  sum  of  £  so  owing  to  the  mortgagees  for  costs  as  aforesaid, 

and  of  the  sum  of  £  now  paid  by  the  mortgagees  out  of  their 

partnership  moneys  to  the  mortgagor  (the  receipt  whereof  he  doth 
hereby  acknowledge),  covenant  fm'  payment  of  aggregate  debt  and  interest 
after  default  to  the  mortgagees,  Precedent  IL,  supra  :  AND  THIS  INDEN- 
TURE FURTHER  WITNESSETH  that  in  pursuance,  &c.,  and  for  the 
consideration  aforesaid,  the  borrower  doth  hereby  assign  to  the  mort- 
gagees All  the  estate  and  interest  of  him  the  borrower  in  the  capital  of 
the  said  partnership  business  of,  &c.,  including  as  well  as  the  said  sum  of 
£  ,  now  standing  to  the  credit  of  the  borrower  in  the  books  of  the 

said  partnership  business,  as  the  said  sum  of  £  so  to  be  brought  in 

by  him  as  additional  capital  as  aforesaid  :  And  all  such  further  sums  of 
money  as  may  from  time  to  time  hereafter  be  brought  into  the  said 
partnership  business  by  the  borrower,  whether  by  accumulation  of 
profits  or  otherwise,  And  all  the  interest  due  and  to  grow  due  in  respect 
of  such  capital.  And  all  the  share  and  interest  of  him,  the  borrower,  in 
all  and  singular  the  debts,  property,  and  effects  of  every  description,  as 
well  present  as  future,  payable  or  belonging  to  the  said  partnership.  To 

^  Where  the  security  extends  to  future  costs,  see  Wales  v.  CarTj  [1902]  1  Ch. 
860,  and  add  here  :  "  And  also  of  all  costs,  charges  and  disbursements  at  any 
time  or  times  hereafter  to  become  due  from  the  borrower  to  the  mort^ragees." 
The  covenant  for  payment  will  be  in  that  form  with  the  following  addition  : 
And  also  on  such  day  of  or  day  of  as  shall  happen 

next  after  the  same  shall  be  ascertained  either  by  agreement  or  taxation  every 
sum  of  money  to  become  owing  to  the  mortgagees  from  the  borrower  for  busi- 
ness transacted  by  them  with  interest  thereon  in  the  meantime  at  the  rate 
aforesaid  from  the  time  of  the  same  being  so  ascertained  :  Provided  that, 
notwithstanding  the  provisions  hereinbefore  contained,  future  costs  shall  be 
deemed  to  become  owmg  from  the  borrower  to  the  mortgagees  on  the  first  day 
on  which  the  mortgagees  shall  be  able  by  law  to  take  proceedings  by  action  or 
otherwise  for  the  recovery  of  the  same,  and  the  interest  thereon  shall  commence 
to  accrue  from  that  day." 
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HOLD  the  same  unto  the  mortgagees  subject  to  the  proviso  for  redemp- 
tion hereinafter  contained  [Proviso  for  redemption,  Precedent  IL,  supra: 
Provided  always,  &c.,  that  the  execution  of  these  presents  and  the 
creation  of  the  security  intended  to  be  hereby  made  shall  not  prejudice 
or  affect  any  lien  which  the  mortgagees  now  have  or  may  hereafter  have, 
or  but  for  these  presents  would  have,  upon  any  papers  or  documents 
belonging  to  the  borrower,  his  heirs,  executors,  administrators,  or 
assigns,  or  any  of  them,  which  lien  is  hereby  expressly  reserved  to  the 
mortgagees. 

In  witness,  &c. 

XXVIII.  DEED  of  Further  Charge  hy  Indorsement. 

THIS  INDENTURE,  made  the  day  of  19    , 

Between  the  within-named  \mm-tgagoi']  of  the  one  part ;  and  the  within- 
named  [moiigagee^  of  the  other  part,  WITNESSETH  that  in  considera- 
tion of  the  sum  of  £  now  paid  to  the  said  [mortgagor]  by  the  said 
\rrwrtgagee\  the  receipt  whereof  the  said  [mmigagor]  hereby  acknowledges, 
the  said  [mortgagor]  hereby  covenants  with  the  said  [mortgagee]  to  pay  to 
him,  his  executors,  administrators,  or  assigns,  on  the  day  of 
19  ,  the  sum  of  £  and  interest  thereon  in  the  mean- 
time at  the  rate  of  per  centum  per  annum  ;  and  also  so  long  after 
that  day  as  any  principal  money  shall  remain  due  under  this  security, 
to  pay  to  him  or  them  interest  thereon  at  the  rate  aforesaid,  by  equal 
half-yearly  payments  on  the  day  of  and  the 
day  of  :  And  further,  that  all  the  lands  and  hereditaments 
[or  property]  comprised  in  the  within-written  indenture  shall  stand 
charged  with  the  payment  to  the  said  [mortgagee],  his  executors,  adminis- 
trators, or  assigns,  of  the  said  sum  of  £  and  the  interest  thereon 
hereinbefore  covenanted  to  be  paid,  as  well  as  of  the  sum  of  £ 
and  interest  secured  by  the  within-written  indenture. 

In  witness,  &c. 

XXVIIIa.  memorandum  of  Agreement  arid  Charge  to  accompany 
Deposit  of  Title-Deeds  to  secure  Repayment  of  a  Loan. 

MEMORANDUM  OF  AGREEMENT  made  the  day  of 

19  ,  Between  [moi-tgagm-],  of  the  one  part ;  and  [mortgagee],  of,  &c., 
and  [mm-tgagee],  of,  &c.,  of  the  other  part ;  Whereas,  at  the  request  of 
the  said  [mortgagor],  the  said  [mortgagees]  have  this  day  advanced  to  him 
out  of  monies  belonging  to  them  on  a  joint  account  the  sum  of  £ 
(the  receipt  whereof  is  hereby  acknowledged),  to  bear  interest  after  the 
rate  of  per  cent,  per  annum  from  the  day  of  the  date  of  these 

presents  ;  And  whereas  the  said  [mortgagor]  has  this  day  deposited 
with  the  said  [mortgagees],  by  way  of  equitable  mortgage  for  securing  the 
sum  of  £  and  interest,  after  the  rate  aforesaid,  the  several  deeds 

and  documents  of  title  mentioned  in  the  schedule  hereunder  written, 
which  deeds  and  documents  relate  to  certain  lands  and  hereditaments  of 
the  said  [mortgagm],  at  ,  in  the  county  of  :  NOW 

THESE  PRESENTS  WITNESS  that  in  consideration  of  the  premises. 
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the  said  [mortgagor]  hereby  charges  all  his  estate  and  interest  of  and  in 
the  said  lands  and  hereditaments,  with  the  said  principal  sum  of  £ 
and  interest  thereon  at  the  rate  and  in  manner  aforesaid,  and  agrees 
that  he,  the  said  \mortgagm'\  will  at  his  own  cost  perfect  and  evidence 
the  title  to  the  said  estate  to  the  satisfaction  of  the  counsel  in  the  law 
of  the  said  \moiigagees\  and  at  the  like  cost,  on  their  request,  execute  a 
legal  mortgage  of  the  said  estate,  to  be  prepared  by  their  solicitor,  and 
to  contain  all  such  powers  and  provisions  as  their  counsel  in  the  law 
shall  advise  :  And  it  is  hereby  also  agreed  that  in  the  meantime 
the  said  [moi'tgagees]  and  the  survivors  and  survivor  of  them,  and  the 
executors  or  administrators  of  such  survivor,  and  their  or  his  assigns, 
shall  have  all  such  remedies  as  they  or  he  would  be  entitled  to  as  equit- 
able mortgagees  by  deposit  of  deeds,  and  also  all  such  other  remedies 
(if  any)  as  they  or  he  ought  to  have  or  be  held  entitled  to  in  consequence 
or  by  virtue  of  the  said  advance  or  of  these  presents. 
As  WITNESS,  &c. 

The  Schedule  above  referred  to. 

XXIX.  RECONVEYANCE  of  Freehold  Lands  hy  Deed  endorsed 

on  the  Mm'tgage. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  the  within-named  \mortgagee\  of  the  one  part,  and  the  within- 
named  [mortgagor],  of  the  other  part ;  WITNESSETH,  that  in  considera- 
tion of  all  principal  money  and  interest  due  under  the  within-written 
indenture  having  been  paid  (of  which  principal  money  and  interest  the 
said  [mortgagee]  hereby  acknowledges  the  receipt),  the  said  [mortgagee] 
hereby  grants,  and,  as  mortgagee,  conveys  unto  the  said  [mwtgagor]  and 
his  heirs.  All  the  lands  and  hereditaments  comprised  in  the  within- 
written  indenture ;  To  hold  the  same  UNTO  AND  TO  THE  use  of  the 
said  [mortgagor],  his  heirs  and  assigns,  free  and  discharged  from  all 
principal  money  and  interest  secured  by  and  from  all  claims  and  demands 
under  the  said  indenture. 

In  witness,  &c. 

XXX.  RECONVEYANCE  of  Mortgage  Term,  creoied  hy  Way 
of  Underlease,  on  Payment  of  Mm'tgage  Debt. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [mortgagee],  of,  &c.,  of  the  one  part,  and  [mortgagor],  of,  &c.,  of 
the  other  part ;  WHEREAS,  by  an  indenture,  dated  the  day  of 

19  ,  made  between  the  said  [mortgagor],  of  the  one  part,  and 
the  said  [mxrrtgagee],  of  the  other  part,  the  said  [mortgagm-]  demised  unto 
the  said  [mortgagee],  his  executors,  administrators,  and  assigns.  All 
that  [desciihe  ^parcels],  with  the  appurtenances  thereunto  belonging ;  To 
hold  the  same  for,^  the  residue  then  unexpired  of  a  term  of  ninety-nine 

^  If  the  term  was  orimnally  created  by  a  tenant  in  fee  simple  and  it  is 
intended  that  the  term  shall  merge  in  the  fee,  say  : — 

"  For  the  term  of  500  years  thence  next  ensuing  ;  Subject  to  a  proviso  for 
redemption,  on  payment  by  the  said  \mortgagor\  his  heirs,  executors,  adminis- 
trators, or  assigns,  unto  the  said  [mortgagee],''  &c. 
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years,  created  by  an  indenture  of  lease  therein  recited,  dated  the 
day  of  ,  and  commencing  from  the  date  of  the  said  indenture  of 

lease,  except  the  last  two  days  of  the  said  term ;  Subject  to  a  proviso 
for  redemption  on  payment  by  the  said  [moiigagor\  his  executors, 
admim'strators,  or  assigns,  unto  the  said  [moiigagee],  his  executors, 
administrators,  or  assigns,  of  the  principal  sum  of  £1000  and  interest, 
on  a  day  long  since  past;  And  whereas  the  sum  of  £400,  part  of  the 
said  principal  sum  of  £1000,  has  since  been  paid  by  the  said  [mortgagor] 
to  the  said  [mm-tgagee],  as  the  said  [mmigagee]  hereby  acknowledges; 
And  whereas  the  principal  sum  of  £600  still  remains  owing  to  the 
said  [moiigagee]  on  his  said  mortgage  security,  but  all  interest  thereon 
has  been  fully  discharged  up  to  the  date  hereof,  as  the  said  [mortgagee] 
hereby  acknowledges:  NOW  THIS  INDENTURE  WITNESSETH, 
that  in  consideration  of  the  sum  of  £600  now  paid  by  the  said  [mort- 
gagor] to  the  said  [moiigagee],  in  full  satisfaction  of  all  monies  now  owing 
under  the  hereinbefore  recited  indenture  of  mortgage,  the  receipt  of 
which  sum  of  £600  the  said  [moiigagee]  hereby  acknowledges,  the  said 
[moiigagee]  hereby  surrenders,  and,  as  mortgagee,  conveys  unto  the 
said  [mortgagm-],  his  ^  executors,  administrators,  and  assigns.  All  and 
SINGULAR  the  premises  comprised  in  and  demised  by  the  hereinbefore 
recited  indenture  of  mortgage,  with  the  appurtenances  thereunto 
belonging;  To  the  intent  that  the  residue  now  unexpired  of  the  term 
granted  by  the  hereinbefore  recited  indenture  of  mortgage,  and  all 
other  the  term  and  interest  (if  any)  of  the  said  [rrwtigagee]  therein  may 
be  merged  in  the  ^  immediate  reversion  of  the  same  premises. 
In  witness,  &c. 


XXXI.  TRANSFER  of  Mortgage  of  Freeholds  hy  Indorsement, 
the  Mortgagm'  not  being  a  Party. 

THIS  INDENTURE,  made  the  day  of  19    , 

Between  the  within-named  [moiigagee],  of  the  one  part,  and  the  within- 
named  [transferee]  of  the  other  part;  Whereas  the  within-mentioned 
sum  of  £  ,  with  interest  thereon  from  the  day  of  ,  is 

now  owing  to  the  said  [moiigagee]  on  the  security  of  the  within-written 
indenture,  as  the  said  [mmigagee]  hereby  covenants  and  declares ;  And 
WHEREAS  the  said  [transferee]  has  agreed  to  pay  to  the  said  [mortgagee] 
the  said  sum  of  £  and  the  sum  of  £  ,  being  the  amount  of 

the  interest  so  owing  as  aforesaid,  making  together  the  sum  of  £  , 

upon  having  such  transfer  as  is  hereinafter  contained,  of  the  said 
principal  sum  and  interest  and  the  securities  for  the  same :  NOW 
THIS  INDENTURE  WITNESSETH  that,  in  consideration  of  the  sura 
of  £  now  paid  to  the  said  [mortgagee]  by  the  said  [transferee],  the 

receipt  whereof  the  said  [m&iigagee]  hereby  acknowledges,  the  said 
[mortgagee]  hereby  assigns,  and,  as  mortgagee,  conveys  to  the  said 
[transferee]  All  that  the  said  principal  sum  of  £  secured  by  the 

*  Or  "heirs  and  assigns." 

*  Or  "  freehold  reversion  and  inheritance." 
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within-written  indenture,  and  all  interest  due  or  to  become  due  for  the 
same,  and  the  benefit  of  all  securities  for  the  same :  To  hold  all  the 
premises  unto  the  said  [transferee],  his  executors,  administrators,  and 
assigns,  absolutely  :  AND  THIS  INDENTURE  ALSO  WITNESSETH 
that,  in  further  pursuance  of  the  said  agreement,  and  for  the  considera- 
tion aforesaid,  the  said  [rnortgagee']  hereby  grants  and,  as  mortgagee, 
conveys  unto  the  said  [transferee],  his  heirs  and  assigns.  All  and 
SINGULAR  the  hereditaments  comprised  in  and  expressed  to  be  granted  by 
the  within-written  indenture,  or  which  are  now  by  any  means  vested  in 
the  said  [mmigagee]  subject  to  redemption  by  virtue  of  the  within-written 
indenture  :  To  HOLD  all  the  same  hereditaments  and  premises  UNTO 
AND  TO  THE  USE  of  the  said  [transferee],  his  heirs  and  assigns,  with  the 
powers  and  subject  to  the  right  on  equity  of  redemption  to  which  the 
same  premises  are  now  subject  under  or  by  virtue  of  the  within-written 
indenture. 

In  witness,  &c. 


XXXII.  1  TRANSFER  of  Mortgage  of  Copyholds  to  which  the  Mmi- 
gagee  has  been  Admitted,  by  Indorsement  on  the  Mortgage  Deed^ 
the  Moiigagor  being  a  PoA'ty. 

THIS   INDENTURE,   made   the  day   of  19      , 

Between  the  within-named  [^mortgagee],  of  the  first  part,  the  within- 
named  [mxyrtgagor],  of  the  second  part,  and  [transferee],  of,  &c.,  of  the 
third  part ;  Whereas  in  pursuance  of  the  covenant  in  that  behalf 
contained  in  the  within-written  indenture  the  said  [mortgagor]  duly 
surrendered  the  copyhold  hereditaments  therein  described,  and  thereby 
covenanted  to  be  surrendered  into  the  hands  of  the  lord  of  the  within- 
mentioned  manor,  to  the  use  of  the  said  [mortgagee],  his  heirs  and 
assigns,  subject  to  a  proviso  for  avoiding  such  surrender  on  payment 
to  the  said  [mmigagee],  his  executors,  administrators,  or  assigns,  on 
the  day  of  19     ,   of  the  within-mentioned   sum  of 

£  ,  with  interest  thereon  at  the  rate  of  per  cent,  per 

annum ;   And  WHEREAS  the  said  [mortgagee]  was,  on  the  day 

of  19     ,  admitted  to  the  said  copyhold  hereditaments  under  the 

said  surrender ;  And  WHEREAS  the  said  sum  of  £  is  now  owing 

to  the  said  [mmigagee]  but  all  interest  thereon  has  been  paid  up  to  the 
date  of  these  presents,  as  the  said  [mmigagee]  hereby  covenants  and 
declares  and  the  said  [mortgagor]  hereby  acknowledges ;  And  whereas 
the  said  [transferee]  has  agreed  to  pay  to  the  said  [mortgagee]  the  said 
sum  of  £  upon  having  (among  other  securities)  such  transfer 

as  is  hereinafter  contained  of  the  said  principal  sum  and  interest : 
NOW  THIS  INDENTURE  WITNESSETH  that  in  consideration, 
&c.  [Assignment  of  mortgage  debt,  see  Precedent  XXXI.]. 

In  witness,  (fee. 

^  For  Precedent  of  Mortgage  of  Copyholds  by  Conditional  Surrender,  see 
Vol.  III.  p.  615. 
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XXXIII.  SURRENDER  upon  Transfer  of  a  Mortgage  of  Copy- 
holds to  which  the  Mortgagee  has  been  Admitted. 

Manor  of  ,  ^WHEREAS    [mortgagor],  of,  &c.,  did  on  the 

County  of  J  day  of  19      duly  surrender 

into  the  hands  of  the  lord  of  the  said  manor  to  the  use  of  [mortgagee]^ 
of,  &c.,  his  heirs  and  assigns,  subject  to  a  proviso  for  avoiding  such 
surrender  on  payment  to  the  said  [mmigagee],  his  executors,  adminis- 
trators, or  assigns,  of  £  ,  with  interest  thereon  at  the  rate  of 
per  cent,  per  annum,  on  the  day  of  19  ;  And 
WHEREAS  the  said  [mw'tgagee]  was  on  the  day  of  duly 
admitted  to  the  said  hereditaments  under  the  said  surrender;  And 
WHEREAS  the  said  [mortgagee']  has  agreed  to  transfer  the  said  mortgage 
debt  and  the  securities  for  the  same  to  [transferee],  of,  &c.  :  NOW  BE 
IT  REMEMBERED  that,  on  the  day  of  19  ,  the 
said  [moiigagee]  came  before  [steward],  gentleman,  steward  of  the  said 
manor,  and,  in  consideration  of  the  sum  of  £  paid  to  him  by 
the  said  [transferee]  (the  receipt  of  which  sum  the  said  [mortgagee]  hereby 
acknowledges),  did,  out  of  Court,  surrender  into  the  hands  of  the  lord 
of  the  said  manor,  by  the  hands  and  acceptance  of  the  said  [steward] 
by  the  rod,  according  to  the  custom  of  the  said  manor,  all  the  said  here- 
ditaments and  premises,  with  the  appurtenances,  and  all  the  estate  and 
interest  of  the  said  [moiigagee]  therein.  To  the  use  of  the  said  [transferee]^ 
his  heirs  and  assigns  for  him.  To  HOLD  by  copy  of  Court  roll,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor,  at  and  under 
the  rents,  fines,  suits,  and  services  therefore  due  and  of  right  accustomed, 
Subject  nevertheless  to  the  equities  now  affecting  the  same  by  virtue 
of  the  said  surrender,  and  of  these  presents. 


XXXIV.  TRANSFER  of  Mortgage  of  Copyholds  (which  have  been 
Surrendered,  but  to  which  the  Mmigagee  has  Not  been  Admitted) 
by  Supplemental  Deed  ;  Mortgagoi'  not  a  Party. 

THIS   INDENTURE,   made   the  day   of  19     , 

Between  [mortgagee]  of  the  one  part,  and  [transferee]  of  the  other  part ; 
And  supplemental  to  an  indenture  of  mortgage  (hereinafter  referred 
to  as  the  principal  indenture),  dated  the  day  of  19     , 

and  made  between  [mortgage]  of  the  one  part,  and  the  said  [nmigagee] 
of  the  other  part,  whereby  the  copyhold  lands  and  hereditaments  holden 
of   the   manor   of  ,    in    the   county    of  ,   and   therein 

described,  were  covenanted  to  be  surrendered  or  assured  to  the  use  of 
the  said  [mortgagee],  his  heirs  and  assigns,  by  way  of  mortgage,  to  secure 
to  him,  his  executors,  administrators,  or  assigns,  the  payment  of  a 
principal  sum  of  £  ,  and  interest  thereon  at  the  rate  of 

per  cent,  per  annum  as  therein  is  mentioned ;  Whereas,  in  pursuance 
of  the  covenant  in  that  behalf  contained  in  the  principal  indenture, 
the  said  [mortgagm-]  duly  surrendered  the  said  copyhold  lands  and 
premises  into  the  hands  of  the  lord  of  the  said  manor  to  the  use  of  the 
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said  [mortgagee],  his  heirs,  and  assigns,  subject  to  a  proviso  for  avoiding 
such  surrender  on  payment  of  the  said  [moiigagee],  his  executors, 
administrators,  or  assigns,  on  the  day  of  19     ,  of  the 

said  principal  sum  and  interest  thereon  at  the  rate  aforesaid  ;  And 
WHEREAS  [recite  state  of  mmigage  debt  and  agreement  for  transfer,  ante, 
Precedent  XXXI.]:  NOW  THIS  INDENTURE  WITNESSETH 
that,  in  consideration,  &c.  [assignment  of  mwigage  debt,  ante,  Precedent 
XXXL]'.  AND  THIS  INDENTURE  ALSO  WITNESSETH  that, 
in  further  pursuance  of  the  said  agreement,  and  for  the  con- 
sideration aforesaid,  the  said  [mortgagee^  hereby  covenants  with 
the  said  [transferee^  that  he  the  said  [mortgagee]  will  forthwith 
surrender  or  cause  to  be  surrendered  into  the  hands  of  the  lord 
of  the  manor  of  ,  according  to  the  custom  thereof,  and  he 

also,  as  mortgagee,  conveys  unto  the  said  [transferee]  ALL  the  said 
hereditaments  and  premises  comprised  in  the  principal  indenture  and 
the  hereinbefore  recited  surrender  respectively,  and  all  other  heredita- 
ments, if  any,  which  are  now  vested  in  the  said  [moi'tgagee]  by  virtue 
of  the  principal  indenture  to  the  use  of  the  said  [mortgagee],  his  heirs 
and  assigns,  according  to  the  custom  of  the  said  manor  by  and  under 
the  accustomed  rents,  fines,  suits,  and  services,  with  the  powers  and 
subject  to  the  right  or  equity  of  redemption  to  which  the  same 
premises  are  now  subject  under  or  by  virtue  of  the  principal  indenture 
and  the  said  surrender  made  in  pursuance  thereof ;  And  the  said 
[mortgagee]  hereby  covenants  with  the  said  [transferee]  that  until 
surrender  the  said  [mmigagee],  his  heirs  and  assigns,  &c.  [Declaration 
of  trust  and  power  of  attorney]. 
In  witness,  &c. 


XXXV.  SURRENDER  upon  Transfer  of  Mortgage  of  Copyholds, 

which  have  been  Surrendered,  but  to  which  the  Mortgagee  has 
Not  been  Admitted. 

Manor  of  ,  )^  WHEREAS  [Recite  surrender  Precedent  XXXIII., 

County  of  .  j  supra];  And  WHEREAS  the  said  [mortgagee]  has 
not  been  admitted  to  the  said  hereditaments  under  the  said  surrender ; 
And  whereas  the  sum  of  £  ,  part  of  the  said  principal  sum 

has  been  paid  to  the  said  [mortgagee],  but  the  sum  of  £  ,  the 

residue  thereof,  is  still  owing  to  the  said  [inoi'tgagee],  but  all  interest 
thereon  has  been  paid  up  to  this  date,  and  the  said  [mortgagee]  has  agreed 
with  the  said  [transferee]  to  transfer  to  him  the  said  mortgage  debt  sa 
owing  as  aforesaid,  and  the  securities  for  the  same :  NOW  BE  IT 
REMEMBERED  that,  on  the  day  of  19     ,  the 

said  [mmigagor]  came  before  [steward],  gentleman,  steward  of  the  said 
manor,  and,  in  consideration  of  the  sum  of  £  {the  amount  still 

owing)  paid  to  the  said  [mortgagee]  by  the  said  [transferee],  the  receipt 
of  which  sum  the  said  [mortgagee]  hereby  acknowledges,  did,  by  the 
direction  of  the  said  [mmigagee],  out  of  Court  surrender,  &c.  [coTitinue 
ut  ante.  Precedent  XXXIII.,  supra]. 

VOL.  IX.  28 
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XXXVI.  TRANSFER  of  Mortgage  of  Freeholds,  Copyholds  {which 
have  Ti-oi  been  Surrendered),  and  Leaseholds,  the  Mortgagor  being 
a  Party,  and  receiving  a  Further  Advance. 

THIS   INDENTURE,   made   the  day   of  19     , 

Between  [moi-tgagee],  of,  &c.,  of  the  first  part,  [mortgagor],  of,  &c.,  of 
the  second  part,  and  [transferee],  of,  &c.,  of  the  third  part ;  And 
Supplemental,  &c.  [as  in  Precedent  XXXIV.,  supra,  to  Precedent 
VI.,  supra] ;  Whereas  no  surrender  was  made  of  the  copyhold 
hereditaments  comprised  in  the  principal  indenture  pursuant  to  the 
covenant  in  that  behalf  contained  in  the  same  indenture;  And 
whereas,    the    said    sum    of    £  now   remains    owing  on 

the  security  of  the  principal  indenture,  but  all  interest  for  the  same 
has  been  paid  up  to  the  date  of  these  presents ;  And  whereas 
the  said  [transferee]  has  agreed,  at  the  request  of  the  said  [moiigagor\ 
to  pay  to  the  said  [moiigagee]  the  sum  of  £  ,  and  to  lend  to 

the  said  [mortgagor]  the  further  sum  of  £  ,  making  together 

the  aggregate  sum  of  £  ,   upon  having  the  said  sum  of 

£  and  interest  secured  by  the  principal  indenture  and  the 

securities  for  the  same  assigned  to  him,  and  upon  having  the  repayment 
of  the  said  aggregate  sum  of  £  ,  with  interest  thereon  at  the 

rate  hereinafter  mentioned,  further  secured  in  manner  hereinafter 
appearing:  NOW  THIS  INDENTURE  WITNESSETH,  that  in 
pursuance  of  the  said  agreement  and  in  consideration  of  the  sum  of 
£  [original  mmigage  debt]  now  paid  to  the  said  [mortgagee]  by 

the  said  [transferee]  at  the  request  of  the  said  [mortgagoi'],  the  receipt 
whereof  the  said  [mortgagee]  hereby  acknowledges,  and  of  the  sum 
of  £  [further  advance]  now  paid  to  the  said  [mortgagor]  by 

the  said  [transferee],  the  payment  and  receipt  respectively  of  which  sums 
of  £  and  £  making  together  the  aggregate  sum 

of  £  the  said  [mortgagor]  hereby  acknowledges,  the  said  [mort- 

gagee] at  the  request  of  the  said  [mortgagor]  hereby  as  mortgagee  assigns 
and  conveys  unto  the  said  [transferee],  &c.  [assignment  of  mortgage  debt, 
Precedent  XXXI.,  supra] :  AND  THIS  INDENTURE  ALSO  WITNES- 
SETH, that  in  further  pursuance  of  the  said  agreement  and  for  the 
considerations  aforesaid,  the  said  [rnoiigago?']  hereby  covenants,  &c. 
[Covenant  for  payment  of  aggregate  principal  sum  and  interest.  Precedent 
II.,  supra]:  AND  THIS  INDENTURE  ALSO  WITNESSETH, 
that,  in  further  pursuance  of  the  said  agreement,  and  for  the  considera- 
tion aforesaid,  the  said  [mortgagee]  at  the  request  of  the  ^aid  [mortgagor] 
hereby  as  mortgagee  grants  and  conveys,  and  the  said  [mortgagor] 
hereby,  as  beneficial  owner,  grants,  conveys,  and  confirms  unto  the 
said  [transferee],  his  heirs  and  assigns,  ALL  AND  SINGULAR  the  freehold 
hereditaments  comprised  in  and  expressed  to  be  granted  by  the  principal 
indenture,  or  which  are  now  by  any  means  vested  in  the  said  [mortgagee], 
8uV)ject  to  redemption  under  or  by  virtue  of  the  principal  indenture  ;  To 
HOLD  the  premises  hereby  granted  UNTO  AND  TO  the  use  of  the  said 
[transferee],  his  heirs  and  assigns,  freed  and  discharged  from  all  right 
or  equity  of  redemption  to  which  the  same  premises  are  now  subject, 
under  or  by  virtue  of  the  principal  indenture,  but  subject  to  the  pro- 
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viso  for  redemption  hereinafter  contained  :  AND  THIS  INDENTURE 
ALSO  WITNESSETH  that,  in  further  pursuance  of  the  said  agree- 
ment, and  for  the  considerations  aforesaid,  the  said  [m(yiigagee],  at  the 
request  of  the  said  \jnortgagor\  hereby  assigns,  and,  as  mortgagee, 
conveys,  and  the  said  [mortgagor']  hereby  conveys  and  confirms,  unto 
the  said  [transferee],  his  heirs  and  assigns,  all  the  copyhold  and  cus- 
tomary hereditaments  covenanted  to  be  surrendered  by  the  principal 
indenture,  together  with  the  benefit  of  the  covenant  for  the  surrender 
thereof  contained  in  the  same  indenture,  with  full  power  to  sue  thereon 
in  the  name  or  names  of  the  said  [moi'tgagee],  or  his  heirs,  and  all  other 
powers  for  enforcing  the  performance  of  the  said  covenant ;  To  HOLD 
the  said  copyhold  hereditaments  and  premises  hereby  assigned,  FREE 
AND  DISCHARGED  from  all  right  or  equity  of  redemption  to  which  the 
same  premises  are  now  subject  under  or  by  virtue  of  the  principal 
indenture,  but  SUBJECT  to  a  condition  for  the  avoidance  of  the  surrender 
to  be  made  pursuant  to  the  covenant  in  that  behalf  contained  in  the 
principal  indenture,  and  in  these  presents  corresponding  to  the  proviso 
for  redemption  hereinafter  contained  :  And  the  said  [mortgagor]  hereby 
covenants  with  the  said  [transferee]  to  surrender,  and,  as  beneficial 
owner,  conveys  to  the  said  [transferee],  the  said  copyhold  premises 
accordingly :  AND  THIS  INDENTURE  ALSO  WITNESSETH  that, 
in  further  pursuance  of  the  said  agreement,  and  for  the  consideration 
aforesaid,  the  said  [mortgagee],  at  the  request  of  the  said  [mmigagor], 
hereby  assigns,  and,  as  mortgagee,  conveys,  and  the  said  [mortgagor] 
hereby  assigns  and  confirms,  and,  as  beneficial  owner,  conveys  unto  the 
said  [transferee].  All  and  singular  the  leasehold  hereditaments  com- 
prised in  and  demised  by  the  principal  indenture ;  And  all  other 
leasehold  hereditaments  which  are  now  by  any  means  vested  in  the  said 
[mortgagee],  subject  to  redemption  by  virtue  of  the  principal  indenture ; 
To  HOLD  the  said  leasehold  premises  unto  the  said  [transferee],  his 
executors,  administrators,  and  assigns,  for  the  residue  now  unexpired 
of  the  term  of  years  therein  granted  by  the  said  indenture,  &c.,  free 
and  discharged  from  all  right  or  equity  of  redemption  to  which  the 
same  premises  are  now  subject  under  or  by  virtue  of  the  principal 
indenture,  but  subject  to  the  proviso  for  redemption  hereinafter  con- 
tained :  Provided  always,  that  if  the  said  [mmigagoi-],  his  heirs, 
executors,   administrators,   or  assigns,   shall,   on   the  day  of 

19  ,  pay  to  the  said  [transferee],  his  executors,  adminis- 
trators, or  assigns  the  sum  of  £  [aggregate  amount  of  original 
debt  and  further  advance],  and  interest  thereon  at  the  rate  aforesaid,  then 
the  said  [transferee],  his  executors,  administrators,  or  assigns,  will,  at 
the  cost  of  the  said  [mmigagor],  his  heirs  or  assigns,  reconvey  the  said 
freehold  premises  hereby  granted  to  the  use  of  the  said  [mffitgagm'],  his 
heirs  and  assigns,  and  reassign  the  said  leasehold  premises  hereby 
assigned  unto  the  said  [mortgagor],  his  executors,  administrators,  or 
assigns,  or  as  he  or  they  shall  direct ;  And  IT  IS  HEREBY  AGREED  that 
the  proviso  in  the  principal  indenture  contained  for  the  reduction 
of  rate  of  interest  on  the  said  sum  of  £  [originul  debt]  thereby 
secured  shall  extend  and  be  applicable  to  the  principal  monies  and 
interest  hereby  secured,  as  if  such  proviso  were  herein  repeated  with 
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the  substitution  thereon  of  the  said  sum  of  £,  [the  aggregate 

anmmi]  for  the  said  sum  of  £  [original  debt]  secured  by  the 

principal  indenture;  And  IT  IS  HEREBY  ALSO  AGREED  AND  declared, 
that  all  covenants,  trusts,  powers,  and  provisions  in  and  by  the  principal 
indenture  contained  and  implied  by  virtue  of  any  statute,  or  otherwise, 
for  securing  the  payment  of  the  said  sum  of  £  [miginal  debt], 

and  the  interest  thereon  shall  extend  to  and  be  applicable  so  as  to  be 
also  a  security  for  the  said  sum  of  £  [further  advance],  and 

the  interest  thereon  as  if  the  said  sum  of  £  [farther  advance] 

had  formed  part  of  the  principal  monies  secured  by  the  principal  inden- 
ture ;  Except  and  provided  nevertheless  that  the  total  amount  of  the 
insurance  of  buildings  and  insurable  property  against  fire  to  be  effected 
and  kept  on  foot  henceforth  by  the  said  [moiigagar],  his  heirs,  executors, 
administrators,  shall  be  the  sum  of  £  ,  instead  of  the  sum  of 

£  ,  as  mentioned  in  the  covenant  in  that  behalf  contained 

in  the  principal  indenture. 
In  witness,  &c. 

lYIortgagCS,  Consolidation  of.— The  doctrine  of  con- 
solidation is  as  to  mortgages  made  after  the  commencement  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  excluded  by  sec.  17, 
subs.  (1),  which  is  as  follows  :  "  A  mortgagor  seeking  to  redeem  any  one 
mortgage  shall,  by  virtue  of  this  Act,  be  entitled  to  do  so  without 
paying  any  money  due  under  any  separate  mortgage  made  by  him,  or 
by  any  person  through  whom  he  claims,  on  property  other  than  that 
comprised  in  the  mortgage  which  he  seeks  to  redeem."  But  by  subs. 
(2)  it  is  enacted  that  this  is  only  to  apply  if  and  so  far  as  a  contrary 
intention  is  not  expressed  in  the  mortgage  deeds  or  one  of  them.  [See- 
Bird  V.  Wenn,  1886,  33  Ch.  D.  215.]  It  is  a  common  practice  in  mort- 
gages to  exclude  the  apphcation  of  sec.  17,  so  that  the  law  is  still 
material.  See  tit.  "  Mortgage,"  Precedent  IX.  [The  clause  excluding  the 
operation  of  sec.  17  is  not,  however,  a  usual  clause,  and  will  not  be- 
inserted  in  a  mortgage  given  in  pursuance  of  an  undertaking  to  execute 
a  legal  mortgage  {Farmer  v.  Fitt,  [1902]  1  Ch.  954).  If  one  only  of 
several  mortgages  by  the  same  mortgagor  contains  the  excluding  clause- 
the  right  of  consolidation  arises  {Re  Salmon,  [1903]  1  K.  B.  147).] 

Consolidation  is  sometimes  called  "tacking,"  as  in  the  marginal 
note  in  Vint  v.  Fadgett,  1858,  2  De  G.  &  J.  611,  one  of  the  leading 
cases  on  consolidation ;  but  the  two  are  distinct,  though  both  often 
occur  in  the  same  case  (see  Bovey  v.  Skipwith,  reported  1  Ch.  Cas.  201),. 
which  also  shows  that  both  were  established  as  long  agp  as  the  reign 
of  Charles  ii. 

Consolidation  is  the  right  of  the  holder  of  two  mortgages  [given  hj 
the  same  mortgagor  {Jones  v.  Smith,  1794,  2  Yes.  Jun.  376;  30  E.  R  679)] 
on  different  properties,  when  the  time  fixed  for  redemption  has  passed, 
and  the  equities  of  redemption  are  vested  in  the  same  person,  to  retain 
the  two  until  the  amounts  due  on  both  are  paid  off.  It  arises  where 
each  mortgage  debt  is  a  distinct  charge  on  only  one  property,  and  the 
right  is  to  retain  each  property  until  payment,  not  only  of  the  debt 
which  is  charged  on  it,  but  also  that  which  is  not  charged  on  it. 

The  doctrine  of  tacking  mortgages  [see  Tacking]  applies  where  there 
are  three  or  more  mortgage  debts  charged  on  the  same  property,  and 
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the  owner  of  one  of  the  subsequent  mortgages  acquiring  the  legal  estate 
is  allowed  to  tack  his  subsequent  mortgage  to  a  prior  mortgage  so  as  to 
take  priority  over  an  intermediate  mortgage.  The  right  of  tacking  arises 
from  the  rules  which  "allow  superior  force  and  strength  to  a  legal  title" 
{Marsh  V.  Lee,  1682,  2  Vent.  337 ;  2  Wh.  &  Tu.  L.  C.  Eq.).  The  right  of 
consolidation  is  founded  on  the  mortgagor's  having  occasion  to  come 
into  equity  in  order  to  redeem,  and  depends  on  the  power  of  the  Court 
to  put  its  own  price  on  its  assistance,  to  grant  redemption  (see  per 
James,  L.J.,  in  Cummins  v.  Fletcher,  1880,  14  Ch.  D.  708).  It  only 
applies  when  the  mortgagor  has  to  rely  on  the  equity  to  redeem  (see 
per  Lindley,  L.J.,  in  Chestvorth  v.  mmt,  1880,  5  C.  P.  D.  271).  [It  is  one 
of  the  essentials  to  the  application  of  the  doctrine  that  both  mortgages 
sought  to  be  consolidated  should  be  united  in  one  hand  {Biley  v.  Hall, 
1898,  79  L.  T.  244).] 

"The  principle  of  the  doctrine  is  that  a  person  who  comes  into 
equity  must  do  equity,  and  if  he  has  a  mortgage  of  £300  on  one  estate, 
and  £600  on  another,  and  the  time  of  redemption  being  past,  the  mort- 
gagor comes  to  eqviity  to  redeem  or  the  mortgagee  to  foreclose,  the 
mortgagee  is  entitled  to  say,  '  I  will  not  part  with  one  estate  until  I 
am  paid  all  owing  to  me  on  both.'  Of  course,  he  cannot  say  so  if  the 
mortgagor  comes  within  the  time  limited  by  the  deed  for  payment,  in 
which  case  the  equitable  doctrine  has  no  application,  but  if  he  has 
allowed  that  time  to  pass  and  has  no  legal  rights,  then  the  equitable 
doctrine  applies  "  (Chesworth  v.  Hunt,  uhi  supra). 

Application  to  Equitable  Mortgages. — It  applies,  however,  to  equitable 
as  well  as  to  legal  mortgages.  "  It  has  long  been  settled  that  the 
right  of  consolidation  may  be  exercised  by  the  transferee  of  the  mort- 
gages as  well  as  by  the  original  mortgagee,  and  may  be  exercised  in 
respect  of  equitable  mortgages  as  well  as  by  a  mortgagee  holding  the 
legal  estate  absolute  at  law ;  and,  on  the  other  hand,  that  it  may  be 
asserted  against  the  assignee  of  an  equity  of  redemption  from  the 
mortgagor  as  well  as  against  the  mortgagor  himself  "  {per  Lord  Davey 
in  Pledge  v.  White,  [1896]  A.  C.  192).  See  also  as  to  its  application  to 
equitable  mortgages,  Neve  v.  Pennell,  1863,  2  Hem.  &  M.  170 ;  71  E.  E. 
427 ;  and  in  the  case  of  a  mortgage  by  deposit,  Cracknall  v.  Janson, 
1879,  11  Ch.  D.  1. 

Foreclosure  Actions. — As  appears  from  Cracknall  v.  Janson,  uhi  supra, 
it  applies  equally  in  foreclosure  and  in  redemption  suits.  See  also  per 
I  James,  L.J.,  in  Cummins  v.  Fletcher,  1879,  14  Ch.  D.  698 ;  Watts  v. 
Symes,  1858,  1  De  G.,  M.  &  G.  240;  42  E.  E.  544;  Selhy  v.  Fomfret, 
1861,  1  John.  &  H.  336 ;  70  E.  E.  776;  on  app.,  3  De  G.,^r.  &  J.  595; 
45  E.  E.  1009  ;  Neve  v.  Fennell,  1863,  3  Hem.  &  M.  170  ;  71  E.  E.  427. 
[Form  of  order,  Seton,  6th  ed.,  p.  2082.] 

As  against  Assignees  of  One  or  More  of  the  Equities  of  Redemption. — 
There  has  been  much  litigation  on  the  question  how  far  the  doctrine 
applies  as  against  the  assignees  from  the  mortgagor  of  the  equity  of 
redemption  in  one  or  both  of  the  mortgaged  properties.  The  leading 
case  on  the  subject  is  Vint  v.  Padgett,  1858,  1  Gif.  446 ;  65  E.  E.  994 ; 
2  De  G.  &  J.  611 ;  44  E.  E.  1126,  where  there  were  distinct  mortgages 
by  the  same  mortgagor  of  two  different  properties  to  two  different 
persons.  The  equity  of  redemption  in  part  of  one  of  the  properties  and 
of  the  whole  of  the  other  property  was  then  mortgaged  to  the  defendants, 
and  subsequently  the  two  first  mortgages  became  united  by  transfer  to 
the  plaintiffs  with  notice  of  the  second  mortgage  to  the  defendant.     It 
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was  held  that  the  plaintiffs  were  entitled  to  consolidate.  Here,  therefore, 
the  two  first  mortgages  were  created  before,  but  first  became  united 
after,  the  assignment  of  the  two  equities. 

Nothing  seems  to  have  turned  on  the  fact  that  the  equity  of 
redemption  in  only  a  part  of  one  of  the  properties  was  comprised  in 
the  second  mortgage.  The  case  is  treated  as  an  authority  for  the 
proposition  that  where  the  two  first  mortgages  have  become  united 
in  title  in  the  same  person,  if  the  equity  of  redemption  in  both  pro- 
perties mortgaged  has  become  vested  in  the  same  person,  although 
the  two  first  mortgages  first  united  after,  and  with  notice  of  the  second 
mortgage,  the  right  of  consolidation  attaches,  and  the  doctrine  to  this 
extent  has  been  affirmed  by  the  subsequent  case  in  ♦the  House  of  Lords 
(op.  Pledge  v.  White,  [1896]  A.  G.  194). 

In  the  case  of  White  v.  Hillacre,  1839,  3  Y.  &  C.  Ex.  597 ;  51  R.  R. 
413,  before  the  title  to  the  two  first  mortgages  of  the  separate  pro- 
perties became  united  in  the  same  person  the  equity  of  redemption  in 
the  properties  had  been  separated  and  become  vested  in  two  different 
persons.  It  was  held  by  Alderson,  B.,  that  the  person  holding  the 
two  mortgages  could  not  consolidate,  and  that  the  right  of  separate 
redemption  was  not  lost. 

In  Beevor  v.  Luck,  1867,  L.  R.  4  Eq.  537,  V.-C.  Wood  disapproved 
of  the  decision  in  White  v.  Hillacre,  and  held  that  a  mortgagee  of  one 
property  might,  as  against  an  assignee  of  the  equity  of  redemption  of 
another  property,  consolidate  with  his  mortgage  a  mortgage  from  the 
same  mortgagor  on  that  other  property  of  which  he  had  taken  a  transfer 
after  the  date  of  the  assignment  of  the  equity  of  redemption  of  the 
second  property  only,  but  this  decision  [Beevor  v.  Lucli\  has  been 
questioned ;  cp.  cases  cited  infra. 

In  Tassell  v.  Smith,  1858,  2  De  G.  &  J.  713  ;  44  E.  R.  1166,  there 
was  first  a  first  mortgage  to  trustees  for  an  insurance  company  of  one 
property  ;  next,  a  second  mortgage  of  the  same  property  to  a  subsequent 
mortgagee,  who  did  not  give  notice  to  the  first  mortgagees  ;  then,  a  first 
mortgage  of  another  property  to  other  trustees  for  the  same  insurance 
company,  without  notice  of  the  second  mortgage  of  the  first  property. 
The  fact  that  the  second  was  a  mortgage  to  separate  trustees  was 
treated  as  immaterial,  and  it  was  held  that  the  insurance  company,  as 
equitable  owners  of  both,  had  a  right  to  consolidate  as  against  the  second 
incumbrancer  of  one  of  the  properties.  Here  the  mortgage  of  the 
second  property  was  taken  without  notice  of  the  second  mortgage  on 
the  first  property,  and  this  was  noticed  by  L.  J.  Turner  as  material.  See 
also  as  to  this  the  judgment  of  Hall,  Y.-C.,  in  Baker  v.  Gray,  infra. 

In  Baker  v.  Gray,  1875,  1  Ch.  D.  491,  the  case  was  similar  to 
Beevor  v.  Luck  and  Tassell  v.  Smith,  in  the  fact  that  the  first  mortgage 
on  the  second  estate  was  not  in  existence  at  the  time  of  the  second 
mortgage  of  the  first  estate,  but  when  the  mortgage  of  the  second 
property  was  taken  the  mortgagee  had  notice  of  the  second  mortgage 
of  the  first  property.  Y.-C.  Hall  disallowed  the  claim  to  consolidate, 
and  distinguished  the  case  from  Tassell  v.  Smith  on  this  ground,  that  in 
Tassell  v.  Smith,  when  the  insurance  company  took  the  mortgage 
on  the  second  mortgage,  they  had  no  notice  of  the  first  mortgage. 

It  is  to  be  observed  that  Hall,  Y.-C,  in  Baker  v.  Gray,  considers  that 
Tassell  v.  Smith  might  be  supported  on  the  ground  of  want  of  notice. 
In  tlie  case  of  Jennim/s  v.  Joi^dan,  infra,  Lord  Selborne  seems  to  treat  it 
as  possible  that  Tassell  v.  Smith  might  be  supported  on  the  facts ;  and 
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in  Pledge  v.  White,  noticed  below,  in  delivering  judgment  in  the  House 
of  Lords,  Lord  Davey  refers  to  Beevor  v.  Luck  as  founded  on  a  mis- 
understanding of  Tassell  v.  Smith.  It  seems  very  doubtful,  however, 
having  regard  to  recent  cases,  whether,  when  there  is  no  express  agree- 
ment for  consolidation,  Tassell  v.  Smith  can  be  supported  on  the  ground 
that  there  was  no  notice  when  the  mortgages  were  united  of  the 
second  mortgage  on  the  first  property,  at  any  rate  in  cases  relating 
to  land  where  notice  is  not  material  in  order  to  perfect  title  against 
a  subsequent  incumbrancer. 

In  Mills  V.  Jennings,  1880,  13  Ch.  D.  639,  the  Court  of  Appeal 
decided  that  consolidation  could  not  be  allowed  where  the  first  mortgage 
of  the  second  property  was  created  after  a  second  mortgage  of  the  first 
property ;  Cotton,  L. J.,  however,  said,  "  It  is  true  that  a  mortgagee  of 
one  estate  may  get  in,  and  consolidate  the  mortgage  of  another  estate 
against  the  purchaser  of  the  equity  of  redemption  of  one  of  the  estates, 
even  though  at  the  time  of  the  purchase  the  two  mortgages  were  vested 
in  different  persons,  provided  both  the  mortgages  were  executed  pre- 
viously to  the  sale  of  the  equity  of  redemption  of  one  of  the  estates." 
The  judgment  of  the  Court  of  Appeal  was  affirmed  by  the  House  of 
Lords  {suh  nom..  Jennings  v.  Jordan,  1881,  6  App.  Cas.  698),  but  they 
did  not  recognise  this  distinction ;  and  it  is  pointed  out  by  Lord  Davey 
in  Pledge  v.  White,  [1896]  A.  C.  196,  they  preferred  the  decision  in 
White  V.  Hillacre  to  that  of  Wood,  V.-C,  in  Bee'vor  v.  Luck. 

Shortly  after  the  decision  in  Mills  v.  Jennings,  the  case  occurred  in 
Harter  v.  Colman,  1882,  19  Ch.  D.  630,  of  both  the  first  mortgages  of 
the  two  properties  being  created  though  not  united  before  the  assign- 
ment of  the  equity  of  redemption  in  one  of  them ;  and  Fry,  J.,  after 
discussing  the  cases,  held  that  in  such  case  there  could  be  no  consolida- 
tion. The  decision  is  no  doubt  correct,  but  the  broad  principle  on 
which  Fry,  J.,  based  his  judgment,  namely,  that  the  purchaser  of  an 
equity  of  redemption  takes  it  subject  only  to  such  equities  as  were 
subsisting  at  the  date  of  his  deed,  must  be  qualified  in  the  case  where 
the  purchaser  takes  two  equities  of  redemption  subject  to  distinct 
mortgages. 

In  Minter  v.  Carr,  [1894]  3  Ch.  498,  the  mortgagor  had  made  several 
mortgages  of  eight  different  properties,  and  Pledge,  from  whom  the 
plaintiff  claimed,  had  become  entitled  to  the  equity  of  redemption  in  all 
of  them,  but  had  obtained  this  in  property  A.  from  one  Stunt,  who  had 
taken  his  [second]  mortgage  of  A.  before  the  union  of  the  [first]  mort- 
gages, and  the  plaintiff  claimed  that  as  Stunt  had  the  right  to  redeem 
property  A.  separately,  this  was  still  subsisting  in  the  plaintiff,  though 
he  had  obtained  the  equity  of  redemption  in  the  other  properties.  It 
was  held  by  Komer,  J.,  and  the  Court  of  Appeal,  [1894]  2  Ch.  321,  and 
[1894]  3  Ch.  498,  that  the  plaintiff's  contention  was  correct,  and  that  he 
was  entitled  to  redeem  property  A.  without  redeeming  the  others. 

Minter  v.  Carr  therefore  affirmed  the  doctrine  of  White  v.  Hillacre 
and  Harter  v.  Colman,  supra,  that  where  the  equities  of  redemption 
were  separately  assigned  before  the  union  of  the  first  mortgages,  the 
holder  of  them  could  not  consolidate  against  the  purchaser  of  one  of 
the  equities,  and  that  his  right  to  redeem  would  pass  to  his  assignee, 
though  that  assignee  also  took  all  the  equities  of  redemption  in  the 
other  properties.  In  Pledge  v.  White,  [1896]  A.  C.  187,  the  Court  had 
to  consider  whether  this  doctrine  applied,  as  regards  the  seven  other 
mortgages,  the  equities  of  redemption  in  which  had  vested  in  Pledge 
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after  the  union  of  the  mortgages,  in  the  defendant  or  his  predecessors 
in  title.  Pledge  claimed  to  redeem  one  of  them.  The  House  of  Lords, 
affirming  Romer,  J.,  and  the  Court  of  Appeal  held  that  the  defendants 
were  entitled  to  consolidate.  Lord  Davey  discussed  the  authorities 
in  a  valuable  judgment,  and  distinguished  the  case  from  those  of 
purchases  of  one  of  the  equities,  as  follows : — "  It  appears  to  me,  my 
Lords,  that  an  assignee  of  two  or  more  equities  of  redemption  from 
one  mortgagor  stands  in  a  widely  different  position  from  the  assignee 
of  one  equity  only. 

"  He  knows,  or  has  the  opportunity  of  knowing,  what  are  the  mort- 
gages subject  to  which  he  has  purchased  the  property,  and  he  knows 
that  they  may  become  united  by  transfer  in  one  hand.  If  the  doctrine 
of  consolidation  be  once  admitted,  it  appears  to  me  not  unreasonable  to 
hold  that  a  person  in  such  a  position  occupies  the  place  of  the  mortgagor 
or  assignor  to  him  towards  the  holders  of  mortgages  subject  to  which  he 
has  purchased,  although  it  may  be  unreasonable  to  hold  that  he  can  be 
affected  by  the  transfer  to  such  holders  of  the  mortgages  to  other  persons 
by  the  same  mortgagor  or  property  which  he  has  not  purchased,  and 
with  the  equity  of  redemption  of  which  he  has  no  concern.  He  does 
not  investigate  the  title  to  such  other  property,  and  cannot  know  in 
the  latter  case  to  what  mortgages  the  property  is  subject.  If  your  Lord- 
ships affirm  the  decree  now  under  appeal,  the  doctrine  of  consolidation 
will  be  confined  within  at  least  intelligible  limits. 

"  It  will  be  applicable  (1)  where  at  the  date  where  redemption  is 
sought  all  the  mortgages  are  united  in  one  hand,  and  redeemable  by 
the  same  person ;  or  (2)  where  after  that  state  of  things  has  once 
existed,  equities  of  redemption  have  become  separate." 

In  addition  to  these  two  propositions  the  House  of  Lords  in  tliis 
case  distinctly  laid  down  that  the  case  of  Vmt  v.  Padgett  had  been  too 
long  established  to  be  overruled,  and  was  a  binding  authority,  and 
approved  of  the  decision  in  Harter  v.  Colman,  ubi  supra.  So  that  it 
may  be  treated  as  settled  that  the  right  of  consolidation  attaches, 
although  at  the  date  when  the  two  mortgages  are  united  the  transferee 
has  notice  of  the  second  mortgage  or  sale  of  the  equities  of  redemption 
in  both  of  them  (Vint  v.  Padgett,  1858,  2  De  G.  &  J.  611;  44  E.  K. 
1126;  Tweedale  v.  Tiveedale,  1857,  23  Beav.  341;  53  E.  R.  134);  and 
that  the  right  does  not  attach  if  the  equity  of  redemption  in  one  only  of 
the  properties  has  become  vested  in  a  separate  person  before  the  union 
of  the  two  first  mortgages,  whether  they  had  or  not  been  created 
before  the  assignment  of  the  equity  (Harter  v.  Colman,  1882,  19  Ch.  D. 
630). 

It  has  also  been  held  that  the  right  to  consolidate  did  not,  under  the 
old  doctrine  as  to  the  purchasers  under  27  Eliz.  c.  4,  enat)le  the  mort- 
gagor to  upset  a  voluntary  settlement  of  one  of  the  mortgaged  properties 
efi'ected  before  the  union  of  the  mortgages  (In  re  Walhamvton  Estate, 
1884,  26  Ch.  D.  391). 

Bankruptcy  of  the  Mortgagor. — In  Selhy  v.  Pomfret,  1861,  1  John. 
&  H.  366 ;  70  E.  K.  776,  before  Wood,  V.-C,  and  before  Campbell, 
L.C.,  3  De  G.,  F.  &  J.  595  ;  45  E.  K.  1009,  the  mortgagor  became 
Ijankrupt  before  the  union  of  two  separate  mortgages  made  by  him 
on  different  properties.  It  was  held  that  the  holder  of  the  two  mort- 
gages was  entitled  to  consolidate  against  the  assignees  in  bankruptcy. 
See  the  case  discussed  by  Lord  Davey  in  Pledge  v.  White,  [1896]  A.  C, 
seep.  194;  [ainiRe  Salmon,  [1903]  1  K.  B.  147.      There  is  of  course 
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no  right  as  against  the  trustee  in  bankruptcy  to  consolidate  with  a 
mortgage  which  is  a  fraudulent  preference  (cp.  Hoclgkin,  1875,  20  Eq. 
746)]. 

Doctrine  not  Applicable  where  One  of  the  Properties  has  Ceased  to 
Exist. — It  has  also  been  decided  that  the  right  of  consolidation  cannot 
be  claimed  where  one  of  the  properties  has  ceased  to  exist,  i.e.  that 
the  holder  of  a  mortgage  on  property,  the  interest  in  which  is  subsisting, 
cannot  claim  to  hold  that  property  until  a  debt  is  paid  which  was 
charged  on  another  property,  the  interest  on  which  has  ceased  to  exist, 
e.g.  in  the  case  of  a  security  redeemed  by  a  person  against  whom  the 
right  of  consolidation  did  not  attach  (see  per  Selborne,  L.C.,  in  Jennings 
V.  Jordan,  1881,  6  App.  Cas.  707);  or  a  leasehold  which  had  determined 
{In  re  Raggett,  1880,  16  Ch.  D.  117) ;  or  an  annuity  which  had  ceased 
{In  re  Gregson,  1887,  36  Ch.  D.  223).  These  were  cases  of  claims  by 
the  mortgagee  against  creditors  of  the  mortgagor.  It  must  be  borne  in 
mind,  that  as  against  the  heir  or  devisee  of  the  mortgagor,  in  order  to 
avoid  circuity  of  action,  a  mortgagee  has  a  right  to  tack  to  his  security 
unsecured  debts  due  from  the  mortgagor  [see  TackingJ. 

Consolidation  has  been  allowed  in  cases  where  the  mortgagee  claiming 
to  consolidate  has  sold  one  or  both  properties  under  his  power  as  mort- 
gagee ;  see  Selhy  v.  Fonifret,  supra,  3  De  G.,  F.  &  J.  595  ;  45  E.  E.  1009 ; 
Cracknall  v.  Janson,  1871,  11  Ch.  D.  1,  where  a  first  mortgagee  claimed 
the  proceeds  of  sale  by  a  second  mortgagee,  and,  on  being  paid,  handed 
over  to  the  second  mortgagee  a  separate  equitable  security,  and  it  was 
held  that  the  second  mortgagee  was  entitled  to  consolidate;  and  see 
Marshall  v.  Shrewsbury,  1875,  L.  R  10  Ch.  250,  where  the  mortgagee 
claiming  to  consolidate  had  agreed  to  sell  both  properties.  In  Griffith 
v.  Pound,  1890,  45  Ch.  D.  553,  it  was  allowed  where  the  mortgagee 
claiming  to  consolidate  had  given  notice  to  pay  off  the  money  owing 
to  one  of  the  mortgagees. 

As  against  Sureties. — The  holder  of  two  mortgages  cannot  consolidate 
against  a  surety  for  one  of  them  of  whose  rights  he  had  notice  when 
he  took  one  of  the  mortgages,  e.g.  if  the  surety  joined  in  the  mortgage 
deed  {Bowker  v.  Bull,  1851,  1  Sim.  K  S.  29 ;  61  E.  E.  11;  Forbes  v.  Jackson, 
1882, 19  Ch.  D.  615).  But  it  has  been  held  that  he  can  do  so  if,  when 
the  mortgages  united  and  his  claim  to  consolidate  accrued,  he  had  no 
notice  {In  re  Toogood,  1889,  61  L.  T.  19). 

Mortgages  in  Different  Rights. — In  Cummins  v.  Fletcher,  1880,  14 
Oh.  D.  699,  it  was  said  that  there  can  be  no  consolidation  between  a 
mortgage  by  A.  for  his  own  debt,  and  a  mortgage  by  A.  &  B.  of  other 
property  for  their  partnership  debt  {Re  Raggett,  1880,  16  Ch.  D.  110, 
p.  117).  [The  same  principle  applies  where  there  is  a  first  mortgage  by 
two  persons  of  their  shares  in  an  estate  and  each  one  afterwards  gives 
a  separate  mortgage  of  his  own  share  {Thorneycroft  v.  Crockett,  1848, 
2H.  L.  C.  239;  9  E.  E.  1082).] 

lYIortmain. — The  alienation  of  lands  to  corporations  was 
looked  upon  as  of  great  detriment  to  the  Crown  and  the  lord,  if  any, 
of  whom  such  land  was  held.  By  such  alienation  the  lord  was  deprived 
of  the  valuable  incidents  of  tenure  {e.g.  escheat,  wardships,  etc.)  to 
which,  had  the  land  been  held  by  a  private  individual,  he  would  have 
been  entitled.  Accordingly,  from  the  time  of  Edward  i.  we  find  the 
legislature  providing  against  this  class  of  alienation.  Alienation  in 
mortmain  {i.e.  whereby  the  land  remained  in  mortud   7}ianu)   in   the 
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strict  and  only  proper  sense  of  the  term  refers  only  to  alienation  to 
corporations  and  has  nothing  to  do  with  alienation  to  charities.  But 
inasmuch  as  the  statutes  that  dealt  with  alienation  of  the  one  kind 
also  dealt  with  the  other,  the  term  "  mortmain  "  is  sometimes  loosely 
used  to  include  alienation  to  charities.  The  early  statutes  dealing  with 
alienation  to  corporations  are — 9  Henry  ill.  c.  36  (Magna  Carta); 
7  Edw.  I.  c.  13  (De  Viris  Eeligiosis,  called  also  the  Statute  of  West- 
minster the  Second) ;  13  Edw.  I.  c.  32  ;  15  Kich.  ii.  c.  5  ;  and  23  Hen.  viii. 
c.  10.  By  these,  alienation  to  corporations  without  licence  in  mortmain 
from  the  Crown,  and  a  licence  also  from  the  lord,  if  any,  from  whom 
the  land  was  held,  was  made  a  cause  of  forfeiture.  [The  licence  of 
the  Crown  operated  as  a  waiver  of  the  right  to  enter  for  the  escheat, 
leaving  unaffected  the  right  of  the  mesne  lord  (if  any).  As  a  precursor 
to  the  royal  licence  being  granted,  a  writ  of  ad  quod  damnum  had  to  be 
issued,  but  this  procedure  has  long  been  obsolete  (Grant  on  Corporations, 
pp.  101  e^  seq.).']  The  licence  of  the  lord  grew  to  be  of  little  practical 
importance,  and  was  dispensed  with  by  7  &  8  Will.  ill.  c.  37.  The 
same  Act  (passed  but  a  few  years  after  the  Bill  of  Eights)  expressly 
declared  the  right  of  the  Crown  to  grant  licences  in  mortmain — thus 
precluding  any  doubt  as  to  whether  such  right  was  constitutional  as 
being  an  exercise  without  consent  of  Parliament  of  the  "  suspending 
power"  by  the  Crown  over  the  laws. 

Alienation  in  mortmain  is  not  void  but  voidable  only,  and  was  good 
if  the  right  of  the  Crown  or  lord  to  re-enter  remained  unexercised. 
The  right  is  enforced  by  entry.  The  Acts  aim  against  alienation  in 
perpetuity,  and  therefore  leases  are  not  within  the  Acts. 

Exemptions  from  the  law  of  mortmain  have  from  time  to  time  been 
introduced  by  statute,  and  corporations  of  certain  kinds  have  been 
thereby  enabled  to  hold  lands  without  licence  from  the  Crown.  Of 
these  may  be  mentioned — 

1.  Incorporated  Charities  (by  virtue  of  18  &  19  Yict.  c.  124,  s.  35; 
33  &  34  Vict.  c.  34)  may,  with  the  consent  of  the  Charity  Commissioners, 
invest  money  received  from  any  sale,  or  by  way  of  equality  of  exchange 
or  partition  of  land  belonging  to  the  charity,  in  the  purchase  of  land ; 
and  may  hold  such  land ;  and  also  land  received  in  exchange  or  partition, 
without  licence  in  mortmain. 

The  present  law  on  the  subject  is  contained  in  Part  I.  of  the 
Mortmain  and  Charitable  Uses  Act,  1888,  51  &  52  Vict.  c.  42.  It 
repeals  the  old  statutes  against  mortmain  above  noticed,  and  expressly 
saves  the  operation  or  validity  of  any  charter,  licence,  or  custom  in  force 
at  the  passing  of  the  Act,  enabling  land  to  be  assured  or  held  in  mort- 
main. It  enacts  that  land  shall  not  be  assured  to,  or  for  the  benefit  of, 
or  acquired  by,  or  on  behalf  of  any  corporation  in  mortmain  otherwise  than 
under  the  authority  of  a  licence  from  the  Crown  or  of  a  statute  for  the  time 
being  in  force ;  and  if  any  land  is  so  assured  the  land  shall  be  forfeited 
to  the  Crown,  who  may  enter  and  hold  the  land.  If,  however,  the  land 
is  held  directly  of  a  mesne  lord  under  the  Crown,  the  mesne  lord  may 
enter  at  any  time  before  twelve  months  from  the  date  of  the  assurance; 
and  if  the  land  is  held  of  more  than  one  mesne  lord,  the  superior  lord 
may  enter  at  anytime  within  six  months  after  the  expiration  of  the  inferior 
lord's  right  of  entry.  If  the  right  is  exercised  by  a  mesne  lord,  the 
land  shall  be  forfeited  to  that  lord  instead  of  to  the  Crown.  It  re-enacts 
the  provisions  already  noticed  of  7  &  8  Will.  iil.  c.  37  (repealed  by  the 
Act),  and  also  provides  that  no  entry  or  holding  by  or  forfeiture  to  the 
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Crown  shall  merge  or  extinguish  or  otherwise  affect  any  rent  or  service 
which  may  be  due  in  respect  of  any  land  to  the  Crown  or  other  lord 
thereof. 

"Land"  is  defined  by  the  Mortmain  and  Charitable  Uses  Act,  1891, 
54  &  55  Vict.  c.  73,  repealing  the  definition  in  the  Act  of  1888,  as 
"  tenements  and  hereditaments,  corporeal  or  incorporeal,  of  any  tenure, 
but  not  money  secured  on  land  or  other  personal  estate  arising  from  or 
connected  with  land." 

For  details  as  to  the  provisions  and  effect  of  the  modern  Mortmain 
and  Charitable  Uses  Acts,  and  also  the  exemptions  therefrom,  see 
Charities. 

2.  Joint-Stock  Companies  incorporated  under  the  Joint-Stock  Com- 
panies Acts,  and  companies  generally  under  the  Companies  Acts,  1862 
to  1890,  may  likewise  hold  land  without  licence  by  virtue  of  the  pro- 
visions in  the  Acts  (s.  18,  Act  of  1862).  But  companies  formed  for 
the  purpose  of  promoting  art,  science,  religion,  charity,  or  any  other 
like  object  not  involving  the  acquisition  of  gain,  may  not,  without  the 
consent  of  the  Board  of  Trade,  hold  more  than  two  acres  of  land ;  the 
Board,  however,  may  by  licence  empower  it  to  hold  land  in  any  quantity, 
and  subject  to  certain  conditions  (Companies  Act,  1862,  s.  21).  And 
where  corporations  have  been  incorporated  by  private  Acts  of  Parliament, 
similar  powers  to  hold  land  have  been  given  them  by  these  Acts. 

[Incorporated  building  societies  are  empowered  to  hold  land  for  the 
purpose  only  of  erecting  thereon  a  building  for  conducting  the  business 
of  the  society  (Building  Societies  Act,  37  &  38  Vict.  c.  42,  s.  37),  and 
any  land  to  which  such  a  society  may  become  entitled  by  foreclosure, 
surrender,  or  other  extinguishment  of  the  right  of  redemption  must  be 
sold  as  soon  afterwards  as  may  be  conveniently  practicable  (s.  13).  An 
unincorporated  society  can  hold  land  {Mullock  v.  Jenkins,  1851, 14  Beav. 
628;  51E.  K.  426).] 

IVIortuary.  —  This  word  is  used  in  different  significations. 
In  the  old  ecclesiastical  law  it  meant  a  payment  to  the  church  on  the 
decease  of  a  member  of  it  (see  Burn,  Eccl.  Law,  vol.  ii.). 

In  modern  usage  it  denotes  a  place  for  the  reception  of  dead  bodies 
before  interment.  Statutory  power  to  provide  such  places  was  first  given 
to  Boards  of  Health  by  the  Public  Health  Act,  1848, 10  &  11  Vict.  c.  63, 
8.  81 ;  this  power  was  extended  by  the  Sanitary  Act,  1866,  29  &  30  Vict. 
c.  90,  s.  27,  to  all  nuisance  authorities.  These  sections  were  repealed 
and  re-enacted  by  the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55, 
8.  141,  with  the  important  addition  that,  where  required  by  the  Local 
Government  Board,  a  local  sanitary  authority  must  provide  a  mortuary. 
Such  authorities  have  general  powers  under  the  Act  of  acquiring  land, 
if  necessary,  by  compulsion  (ss.  175  and  176),  and  so  may  obtain  a  site 
for  this  purpose.  But  neighbours,  not  unnaturally,  may  object  to  the 
estabhshment  of  a  mortuary  in  a  populous  neighbourhood.  The  most 
suitable  site  is  often  in  an  existing  churchyard  or  burial-ground,  and 
the  ecclesiastical  Courts  are  willing  in  proper  cases  to  grant  a  faculty 
for  the  erection  of  a  mortuary  there  {Hansard  v.  St.  Matthew,  Bethnal 
Oreen,  1878,  4  P.  D.  46).  Where  a  mortuary  has  been  provided,  the 
local  authority  may  make  by-laws  with  respect  to  its  management 
and  to  the  charges  for  its  use,  and  may  provide  for  the  decent  and 
economical  interment,  at  charges  to  be  fixed  by  such  by-laws,  of  any 
dead  body  which  may  be  received  into  a  mortuary  (Act  of  1875,  s.  141). 
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The  Local  Government  Board  have  issued  a  series  of  model  by-laws, 
which  local  authorities  may  adopt  wholly  or  in  part. 

Local  authorities  may  also  provide  and  maintain  places  for  the 
reception  of  dead  bodies  during  the  time  required  to  conduct  any  post- 
mortem examination  ordered  by  a  coroner  or  other  constituted  authority. 
The  place  must  not  be  at  a  workhouse  or  mortuary  (s.  143).  The  coroner 
may  order  the  removal  of  a  body  to  and  from  such  place  for  the  purpose 
of  carrying  out  such  post-mortem  examination,  and  the  costs  of  such 
removal  are  part  of  tiie  costs  of  holding  an  inquest  (50  &  51  Vict, 
c.  71,  8.  24). 

When  the  body  of  any  person  who  has  died  of  infectious  disease  is 
retained  in  a  room  in  which  persons  live  or  sleep,  or  any  dead  body 
which  is  in  such  a  state  as  to  endanger  the  health  of  the  inmates  is 
retained  in  any  house  or  room,  any  justice  of  the  peace  may,  on  a  certi- 
ficate signed  by  a  legally  qualified  medical  practitioner  (see  Medicine), 
order  the  removal  of  the  body  to  any  mortuary  provided  by  a  local 
authority,  at  their  cost.  Any  person  obstructing  the  execution  of  such 
an  order  is  liable  to  a  penalty  (s.  142).  Such  orders  are  usually  obtained 
ex  parte,  without  observing  the  formalities  required  for  procedure  before 
a  Court  of  summary  jurisdiction,  but  when  made,  parties  charged  with 
obstructing  their  execution  cannot  dispute  their  validity  (see  Booker  v. 
Taylor,  Times,  November  21,  1882). 

The  regulations  for  London  are  now  given  by  54  &  55  Vict.  c.  76, 
88.  88-93.  They  are  similar  in  most  respects  to  those  above  described, 
which  apply  to  the  rest  of  England.  In  London  every  sanitary  authority 
must  provide  a  mortuary  (s.  88),  and  may,  and  if  required  by  the  County 
Council  must,  provide  a  separate  place  for  post-mortem  examinations ; 
but  such  examinations  may  not  be  conducted  in  a  mortuary  (s.  90). 
Sanitary  authorities  may,  with  the  approval  of  the  County  Council, 
combine  for  the  purpose  of  providing  a  mortuary  or  place  for  holding 
post-mortem  examinations  jointly  (s.  91).  Places  for  holding  inquests 
must  be  provided  by  the  County  Council,  and  they  may  by  agreement 
be  in  connection  with  a  mortuary  or  place  for  post-mortem  examinations 
provided  by  a  sanitary  authority  (s.  92).  The  County  Council  is  further 
empowered  to  provide  one  or  two  morgues  or  places  in  which  bodies 
may  be  retained  or  preserved  with  a  view  to  identification  (s.  93). 

IVIosses.— See  Quin  v.  Shields,  1877,  Ir.  K.  11  C.  L.  254,  where 
the  words  "  all  mosses  "  as  used  in  a  fee-farm  grant  and  controlled  by 
the  context  were  held  to  mean  all  places  in  which  turf,  or  matter  in  the 
course  of  becoming  turf,  was  found,  including  the  soil  of  such  places. 

IVIost  Rent — See  Doe  d.  Newnham  v.  Creed,  1815,  4  M.  &  S.  371. 

IVlotion. — A  motion  is  a  method  of  making  an  application  to  the 
Court  where  in  the  course  of  the  proceedings  it  is  necessary  to  invoke  its 
assistance  in  any  matter  requiring  to  be  speedily  dealt  with.  It  differs 
from  a  Petition  in  this,  that  it  is  founded  on  no  written  statement  of 
the  facts,  but  is  made  by  counsel  ore  tentcs. 

Ori/jiymting  Motions. — Originating  motions  (which  in  practice  are 
comparatively  rare)  are  so  termed  where  a  notice  of  motion  forms  the 
initial  step  in  the  proceedings.  In  such  case  the  notice  of- motion  must, 
m  the  Chancery  Division,  be  assigned  to  one  of  the  judges  of  that  Division, 
under  the  provisions  of  Order  5,  r.  9  (c)  of  the  Kules  of  the  Supreme 
Court,  1883. 
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Motions  of  this  nature  are  principally  confined  to  applications  under 
various  Acts  of  Parliament,  as,  for  instance,  under  the  Companies 
Act,  1860,  25  &  26  Vict.  c.  89,  to  rectify  the  register  of  a  limited 
company,  or  under  the  Patents,  Designs,  and  Trade  Marks  Act,  1883, 
46  &  47  Vict.  c.  57,  to  rectify  the  register  of  trade  marks. 

An  originating  notice  of  motion  may  be  amended,  at  anyrate  where 
no  new  relief  is  sought,  without  requiring  a  new  notice  of  motion  to  be 
filed  {In  re  King  &  Co.'s  Trade  Marks,  [1892]  2  Ch.  462).  It  cannot  be 
served  out  of  the  jurisdiction  (In  re  La  Gompagnie  G4n4rale  d'Eatix 
Mimrales,  etc.,  [1891]  3  Ch.  451;  In  re  King  &  Co.'s  Trade  Marks,  ubi 
sup.).  As  regards  motions  to  rectify  the  register  of  trade  marks,  it 
has  been  held  by  the  Court  of  Appeal  that,  inasmuch  as  no  special 
procedure  is  prescribed  by  the  Acts  or  rules  as  to  service  on  parties 
interested  of  notice  of  the  application,  it  is  sufficient  if  such  notice  is 
given  as  is  required  by  natural  justice.  Accordingly,  where  the  regis- 
tered proprietor  of  a  trade  mark  was  domiciled  in  Ireland,  out  of  the 
jurisdiction  of  the  English  Courts,  and  therefore  could  not  be  served 
with  a  notice  of  motion  to  expunge  the  trade  mark,  it  was  held  sufficient 
to  send  him  a  copy  of  the  notice  of  motion  with  a  letter  informing  him 
that  proceedings  had  been  commenced  which  might  affect  his  interests 
(In  re  King  &  Co.'s  Trade  Marks,  uhi  sup.). 

Motions  for  Orders  nisi. — Prior  to  the  Judicature  Acts  applications  by 
motion  in  the  Courts  of  Common  Law  were  usually  heard  exparte  in  the 
first  instance,  and  an  order  (or  rule)  nisi  was  obtained,  a  day  being  fixed 
for  the  opposite  party  to  show  cause  against  it.  Under  the  present 
practice  this  method  of  procedure  has  fallen  largely  into  disuse.  For, 
by  Order  52,  r.  2  of  the  Kules  of  the  Supreme  Court,  1883,  it  is  pro- 
vided that  no  motion  or  application  for  a  rule  nisi,  or  order  to  show 
cause,  shall  hereafter  be  made  in  any  action,  or  («)  to  set  aside,  remit,  or 
enforce  an  award,  or  (b)  for  attachment,  or  (c)  to  answer  the  matters  in 
an  affidavit,  or  {d)  to  strike  off  the  rolls,  or  {e)  against  a  sheriff  to  pay 
money  levied  under  an  execution.  The  rule  is  an  enlargement  of  the 
corresponding  one  in  the  Eules  of  the  Supreme  Court,  1875  (Order  53, 
r.  2),  which  was  confined  to  applications  in  an  action.  Under  that  rule 
it  was  held  that  on  an  application  to  enforce  an  award  where  the  sub- 
mission had  been  made  a  rule  of  Court,  the  old  practice  still  prevailed, 
and  a  rule  nisi  was  granted  {In  re  Phillips  &  Gill,  1875,  1  Q.  B.  I).  78); 
and  so  in  the  case  of  an  application  for  assignment  of  an  administration 
bond  {In  the  goods  of  Cartwright,  1876,  1  P.  D.  422).  Of  the  above 
examples,  the  former  would,  the  latter  would  not,  come  within  the 
present  rule.  On  the  other  hand,  a  rule  calling  on  the  sheriff  to  pay 
over  to  the  plaintiffs  solicitor  money  levied  under  Sifl.fa.  was  held  to  be 
a  rule  granted  in  an  action,  and  therefore  requiring  notice  to  be  given 
(Delmar  v.  Freemantle,  1878,  3  Ex.  D.  237).  It  follows  that  in  cases  not 
within  the  provisions  of  the  rule,  an  application  for  an  order  nisi  may 
still  be  made.  Thus  in  Matthews  v.  Oveij,  1884,  13  Q.  B.  D.  403,  it  was 
held  that  an  appeal  from  the  decision  of  a  County  Court  judge  should 
be  by  ex  j^rte  motion  in  the  first  instance,  and  not  by  notice  of  motion. 
As  to  the  practice  on  motions  for  orders  nisi,  see  Chitty's  Archhold's 
Practice,  pp.  1386-1395. 

Ordinary  Motions. — Such  being  the  position  of  the  practice  as  to 
motions  to  show  cause,  that  much  larger  class,  which  is  of  constant 
occurrence  in  the  conduct  of  actions  in  the  High  Court,  demands  con- 
sideration.    Such  motions  may  be  classified  as  being  (1)  Of  Course,  or 
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(2)  Special.  And,  again,  special  motions  may  be  either  ex  parte  or  on 
notice. 

Motions  of  Course. — Motions  of  course  are  confined  to  the  Chancery 
Division.  In  modern  practice  they  are  much  less  frequent  than  was 
formerly  the  case.  A  familiar  instance  of  a  motion  of  course  is  an 
application  for  an  order  for  foreclosure  absolute,  where  the  party  having 
the  right  to  redeem  has  failed  to  attend  and  pay  the  redemption  money 
on  the  day  named  in  the  master's  certificate. 

An  order  of  course  is  defined  by  the  Eules  of  the  Supreme  Court  to 
be  "  an  order  made  on  an  ex  parte  application,  and  to  which  a  party  is 
entitled  as  of  right  on  his  statement  and  at  his  own  risk "  (App,  N. 
No.  195).  Accordingly,  on  a  motion  of  course  no  notice  is  required  to 
be  given  to  any  party  {Eyles  v.  Ward,  1730,  Mos.  255 ;  25  E.  K.  381). 
A  motion  of  course  is  not  moved  in  Court,  but  a  motion  paper,  signed 
by  counsel,  is  handed  to  the  registrar  in  Court,  who  enters  it  in  his 
book.  The  order  is  drawn  up  at  the  order  of  course  seat  in  the  registrar's 
office  (Daniell's  Ch.  Pr.,  7th  ed.,  p.  1304). 

Special  Motions. — As  has  already  been  stated,  these  may  be  either 
ex  parte  or  on  notice.  With  respect  to  them,  the  provisions  of  E.  S.  C. 
1883,  Order  52,  must  be  regarded. 

Where  any  application  is  authorised  to  be  made  to  the  Court  or  a 
judge,  it  must,  if  made  to  a  Divisional  Court,  be  made  by  motion  (Order  52, 
r.  1).  As  to  the  proceedings  to  be  heard  or  determined  before  Divisional 
Courts,  see  Order  59,  r.  1. 

Except  where,  according  to  the  existing  practice  at  the  time  of  the 
passing  of  the  Judicature  Act,  any  order  or  rule  might  be  made  absolute 
ex  parte  in  the  first  instance,  and  except  where  notwithstanding  r.  2 
{supra)  a  motion  or  application  may  be  made  for  an  order  to  show 
cause  only,  no  motion  is  to  be  made  without  previous  notice  to  the 
parties  affected  thereby.  But  the  Court  or  a  judge,  if  satisfied  that  the 
delay  caused  by  proceeding  in  the  ordinary  way  would  or  might  entail 
irreparable  or  serious  mischief,  may  make  an  order  ex  parte  upon  such 
terms  as  to  costs  or  otherwise,  and  subject  to  such  undertaking,  if  any, 
as  the  Court  or  judge  may  think  just ;  and  any  party  affected  by  such' 
order  may  move  to  set  it  aside  (Order  52,  r.  3). 

Ex  'parte  Motions. — A  motion  may  be  made  ex  parte  in  the  following 
cases : — 

(1)  Where  a  case  of  pressing  urgency  requiring  the  prompt  inter- 
ference of  the  Court  is  shown  to  exist,  of  which  an  application  for  an 
injunction  suggests  itself  as  the  most  familiar  example.  In  such  cases 
the  Court  will  make  an  order  which  has  the  effect  of  preserving  the 
subject-matter  of  the  action  in  statu  quo  until  an  opportunity  is  afforded 
for  argument  on  the  merits  (see  Injunction). 

(2)  Where  the  application  is  one  merely  for  the  purpose  of  obtaining 
leave  from  the  Court  to  take  a  step  which  is  outside  the  ordinary  course 
of  procedure,  as,  e.g.,  for  leave  to  serve  short  notice  of  motion. 

(3)  Where  there  is  no  person  who  could  be  served,  as,  e.g.,  an  applica- 
tion for  substituted  service. 

On  all  ex  parte  applications  care  must  be  taken  that  the  utmost  good 
faith  {icberrima  fides)  is  kept  with  the  Court,  for  if  material  facts  are 
suppressed,  the  order  will  be  discharged  with  costs  (Sttcrgeon  v.  Hooker, 
1847,  1  De  G.  &  Sm.  484;  63  E.  K.  1158;  Dalglish  v.  Jarvie,  1850, 
2  Mac.  &  G.  231 ;  42  E.  K.  89  ;  liepublic  of  Peru  v.  Dreyfus,  1886,  55  L.  T. 
802).     An  application  to  discharge  an  ex  parte  order  should  be  made  to 
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the  judge  to  whose  Court  the  cause  in  which  the  order  was  made  is 
attached,  and  not  to  the  Court  of  Appeal  {Boyle  v.  Sacker,  1888, 
39  Ch.  D.  249). 

Motions  on  Notice :  The  Notice  of  Motion. — In  the  case  of  motions  on 
notice  the  first  step  is  for  the  applicant  to  serve  a  notice  of  motion, 
which  is  a  document  in  writing  setting  forth  the  particular  relief  sought 
from  the  Court.  A  form  of  notice  is  provided  in  the  Eules  of  the 
Supreme  Court  (App.  B.  No.  18). 

Every  notice  of  motion  to  set  aside,  remit,  or  enforce  an  award,  or 
for  attachment,  or  to  strike  off  the  rolls,  must  state  in  general  terms  the 
grounds  of  the  application  (Order  52,  r.  4). 

Where  an  application  is  made  to  set  aside  proceedings  for  irregu- 
larity, the  several  objections  intended  to  be  insisted  upon  must  be  stated 
in  the  notice  of  motion  (Order  70,  r.  3).  Non-compliance  with  this  rule 
is  a  sufficient  ground  for  depriving  a  party,  even  though  successful 
in  his  application,  of  costs  (Baillie  v.  Goodwin  &  Co.,  1886,  33  Ch.  D. 
604). 

The  notice  of  motion  should  state  the  day  on  which  the  Court  will 
be  moved,  with  the  addition  of  the  words  "  or  so  soon  thereafter  as  counsel 
can  be  heard." 

No  notice  of  motion  can  be  served  on  behalf  of  a  person  admitted  to 
sue  or  defend  as  a  pauper,  except  for  the  discharge  of  his  solicitor,  unless 
it  is  signed  by  his  solicitor  (Order  16,  r.  29);  and  it  is  the  duty  of  the 
solicitor  assigned  to  a  pauper  to  see  that  no  notice  is  served  without 
good  cause  (Order  16,  r.  30). 

In  the  King's  Bench  Division  motions  are  entered  in  a  list  and  are 
heard  on  the  days  appointed  for  the  purpose.  In  the  Chancery  Division 
one  day  a  week  is  fixed  in  the  Court  of  each  judge  for  hearing  motions, 
and  the  notice  of  motion  should  be  given  for  that  day,  unless  special  leave 
has  been  obtained  to  serve  the  notice  for  any  other  day.  Notice  is  good 
if  given  for  a  day  not  in  the  sittings  {In  re  Coulton,  Hamliny  v.  Elliott, 
34  Ch.  D.  22,  not  following  Dauhney  v.  Shuttleworth,  1876,  1  Ex.  D.  53). 
In  Williams  v.  De  Boinville,  1886,  17  Q.  B.  D.  180,  leave  was  given  to 
amend. 

Length  of  Notice. — Unless  special  leave  to  the  contrary  be  given, 
there  must  be  at  least  two  clear  days  between  the  service  of  a  notice  of 
motion  and  the  day  named  in  the  notice  for  hearing,  but  on  applications 
to  answer  matters  in  an  affidavit,  or  to  strike  off  the  rolls,  at  least  ten 
days'  notice  is  required  (Order  52,  r.  5).  In  urgent  cases  leave  to  serve 
short  notice  of  motion  can  be  obtained.  Such  leave  can  only  be  granted 
by  the  judge  in  person,  and  not  by  a  master  at  chambers  even  in  vaca- 
tion {Conacher  v.  Conacher,  1881,  29  W.  E.  230).  The  fact  that  leave  to 
serve  short  notice  of  motion  is  applied  for  must  be  distinctly  stated  to 
the  Court,  and  the  fact  that  leave  to  serve  short  notice  has  been  granted 
must  appear  on  the  face  of  the  notice  itself  {Dawson  v.  Beeson,  1882, 
22  Ch.  D.  504 ;  Mander  v.  Falcke,  [1891]  3  Ch.  488). 

Service. — The  plaintiff  is  at  liberty,  without  special  leave,  to  serve 
notice  of  motion  upon  any  defendant  who,  having  been  duly  served  with 
a  writ,  has  not  appeared  within  the  time  limited  for  that  purpose 
(Order  52,  r.  8).  Where  default  in  appearance  has  been  made,  the 
notice  may  be  filed  in  the  Central  Office  under  the  provisions  of 
Order  67,  r.  4.  This  general  statement,  however,  is  subject  to  this 
qualification,  that  a  motion  for  attachment  ought,  at  any  rate  where 
the  address  of  the  defendant  is  known,  to  be  personally  served  {In  re 
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Bassctt,  Bassett  v.  Bassett,  [1894]  3  Ch.  179),  though  in  two  earlier  cases, 
where  the  defendant  had  been  personally  served  with  the  order  of  which 
a  breach  had  been  committed,  filing  the  notice  of  motion  was  held  to  be 
sufhcient  service  (In  re  Morris,  Morris  v.  Fowler,  1890,  44  Ch.  D.  151; 
In  re  Evans,  Evans  v.  Mton,  [1893]  1  Ch.  252). 

Where  an  appearance  has  been  entered,  the  notice  of  motion  may  be 
served  on  the  solicitor  on  the  record,  or  at  the  address  for  service  if  the 
defendant  has  appeared  in  person  (Order  67,  r.  2).  This  extends  to  the 
case  of  a  notice  of  motion  for  attachment,  at  any  rate  where,  but  for 
the  Judicature  Rules,  the  party  moving  would  jfiave  been  entitled  to 
issue  an  attachment  without  leave  (see  Memorandum  of  Mr.  Lavie,  In  re 
Evans,  Evans  v.  Noton,  [1893]  1  Ch.  252  (n.)).  On  the  other  hand,  it  is 
well  settled  that  a  notice  of  motion  to  commit  requires  personal  service 
(Angerstein  v.  Hunt,  1801,  6  Ves.  487  ;  31  E.  R.  1158  ;  EUerton  v.  Thirsk, 
1820,  1  Jac.  &  W.  376 ;  37  E.  R.  419 ;  Hope  v.  Carnegie,  1868,  L.  R. 
7  Eq.  254;  MaTider  v.  Falcke,  [1891]  3  Ch.  488). 

An  originating  notice  of  motion,  or  an  ordinary  notice  requiring 
personal  service,  must  be  served  in  the  same  way  as  a  writ  of  summons 
(Order  4,  r.  4;  Order  67,  r.  5). 

By  leave  of  the  Court  or  a  judge,  notice  of  motion  may  be  served 
upon  a  defendant  with  the  writ  of  summons,  at  any  time  after  service 
of  the  writ,  and  before  the  time  limited  for  appearance  (Order  52, 
r.  9). 

It  has  been  held  that  leave  cannot  be  obtained  to  serve  notice  of 
motion  for  an  injunction  with  the  writ  on  a  defendant  out  of  the  juris- 
diction before  appearance  (Manitoba  and  North-  Western  Land  Corpora- 
tion V.  Allan,  [1893]  3  Ch.  432).  But  in  Overton  v.  Burn,  1896,  74  L.  T. 
776,  the  Court  of  Appeal  allowed  service  of  notice  of  motion  for  an 
interlocutory  injunction,  together  with  notice  of  the  writ  on  a  foreigner 
resident  out  of  the  jurisdiction,  without  prejudice  to  any  question 
which  might  be  raised  on  the  order,  following  Hersey  v.  Young,  1894, 
W.  N.  18. 

Evidence  on  Motions. — As  in  the  case  of  other  interlocutory  applica- 
tions, evidence  on  motions  may  be  by  affidavit,  though  the  Court  may 
order  cross-examination  on  such  affidavits  (Order  38,  r.  1).  The  discre- 
tion of  the  Court  as  to  allowing  or  refusing  cross-examination  is  absolute 
(La  Trinidad  v.  Broivne,  1887,  36  W.  R.  138).  Statements  as  to  the 
belief  of  a  witness  are  admissible  in  affidavits  filed  on  a  motion,  but  the 
grounds  of  belief  must  be  stated  (Order  38,  r.  3). 

Affidavits  to  be  used  on  an  originating  motion  must  not  be  sworn 
before  the  day  on  which  the  motion  is  marked  with  the  name  of  one  of 
the  judges  of  the  Chancery  Division  (In  re  Abbott's  Trade  Mark,  1904, 
48  Sol.  Jo.  351). 

An  affidavit  used  on  a  motion,  but  not  filed  until  afterwards,  may  be 
entered  in  the  order  as  read,  even  though  the  fact  of  its  not  having  been 
filed  has  not  been  brought  to  the  notice  of  the  Court,  provided  it  does 
not  interfere  with  the  date  of  the  order  (In  re  Xing  &  Co.'s  Trade  Mark, 
1892,  2  Ch.  462). 

It  is  not  necessary  to  obtain  the  leave  of  the  Court  to  use  at  the 
hearing  affidavits  filed  prior  to  the  alteration  or  amendment  of  an 
originating  notice  of  motion  (s.c.). 

It  is  a  matter  of  indulgence  to  allow  fresh  evidence  to  be  gone  into 
after  a  motion  has  once  been  opened  (Jacobs  v.  Brett,  1875,  L.  R.  20  Eq. 
p.  5).   Where  the  hearing  of  a  motion  is  ordered  to  stand  over  on  certain 
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terms  till  the  hearing  of  the  cause,  no  new  evidence  can  be  filed  on  the 
motion  (Singer  v.  Audsley,  1872,  L.  E.  13  Eq.  p.  405). 

Where  Notice  of  Evidence  to  he  Given. — In  cases  within  Order  52,  r.  4, 
copies  of  the  affidavits  intended  to  be  used  must  be  served  with  the 
notice  of  motion.  This  rule  is  strictly  construed,  particularly  in  cases 
affecting  the  liberty  of  the  subject.  It  extends  even  to  affidavits  of 
service  or  otherwise  relating  to  procedure  {Evan^  v.  Evans,  1893, 
67  L.  T.  719;  Taijlor  v.  Boe,  1893,  68  L.  T.  213;  In  re  Dunning,  Stur- 
geon V.  Lawrence,  1894,  71  L.  T.  57 ;  Hall  v.  Trigg,  [1897]  2  Ch.  219). 
The  conduct  of  the  respondent  may  be  such  as  to  amount  to  a  waiver 
of  the  irregularity  where  there  has  been  an  omission  to  comply  with 
the  rule  {Rendell  v.  Grundy,  [1895]  1  Q.  B.  16).  In  the  case  of  In 
re  Wyggeston  Hospital  and  Stephenson,  1885,  33  W.  R.  551,  omission  to 
serve  copies  of  the  affidavits  with  a  notice  of  motion  to  set  aside  an 
award  was  not  held  fatal,  as  it  was  considered  that  under  Order  70,  r.  1, 
the  Court  had  power  to  condone  the  irregularity ;  and  see  Hampden  v. 
Wallis,  1884,  26  Ch.  D.  746 ;  Petty  v.  Daniel,  1886,  34  Ch.  D.  172. 

The  rule  does  not  apply  to  a  case  where  a  motion  launched  on  affi- 
davit evidence  is  subsequently  ordered  to  be  heard  with  witnesses. 
Evidence  beyond  that  in  the  affidavits  is  in  such  case  admissible  {Dean 
and  Chapter  of  Chester  v.  Smelting  Corporation,  [1902]  W.  N.  5). 

Hearing  of  Motion. — In  the  Chancery  Division  motions  are  ordinarily 
heard  on  the  special  days  (usually  one  day  in  each  week  during  the 
sittings)  appointed  for  the  purpose.  The  judge  calls  on  counsel  to  move 
according  to  their  seniority,  each  counsel  having  the  right  to  move  twice. 
Motions  for  discharge  from  custody  are  entitled  to  priority  over  those 
for  other  purposes  (Ashton  v.  Shorrock,  1880,  29  W.  E.  117). 

Saving  Motion. — A  counsel  instead  of  moving  may  save  his  motion 
to  the  next  motion  day  with  consent  of  the  other  side,  or  by  leave  of  the 
Court.  If  he  neither  moves  nor  saves  it,  the  motion  will  be  treated 
as  abandoned,  and  the  party  serving  the  notice  will  be  ordered  to  pay 
the  costs  (In  re  Banwen  Iron  Co.,  1852,  17  Jur.  127 ;  and  see  Wedder- 
hum  v.  Llewellyn,  1865,  13  W.  E.  939).  A  motion  cannot  be  treated  as 
abandoned  until  the  "seal  is  closed,"  that  is  to  say,  until  the  paper 
of  cases  in  the  list  for  the  day  is  called. 

Boioer  of  Court  on  Hearing  Motion. — If,  on  the  hearing  of  a  motion, 
the  Court  or  a  judge  shall  be  of  opinion  that  any  person  to  whom  notice 
has  not  been  given  ought  to  have  or  to  have  had  such  notice,  the  Court 
or  judge  may  either  dismiss  the  motion  or  adjourn  the  hearing  thereof, 
in  order  that  such  notice  may  be  given  upon  such  terms,  if  any,  as  the 
Court  or  judge  may  think  fit  to  impose  (Order  52,  r.  6). 

The  hearing  of  any  motion  may  from  time  to  time  be  adjourned 
upon  such  terms,  if  any,  as  the  Court  or  judge  shall  think  fit  (Order 
52,  r.  7). 

Orders  on  Motion. — The  Court  will  not  on  motion  decide  the  main 
point  in  the  action  unless,  as  constantly  happens,  the  parties  agree  that 
the  hearing  of  the  motion  shall  be  treated  as  the  hearing  of  the  cause. 

"Where  the  respondent  to  a  motion  does  not  appear,  and  the  order  is 
made  on  affidavit  of  service,  such  order  must  not  depart  from  the  terras 
of  the  notice  of  motion,  even  though  it  be  less  extensive  than  the  notice 
of  motion,  if  such  less  extensive  order  may  be  more  prejudicial  to  the 
party  against  whom  it  is  made  than  would  have  been  the  larger  one 
which  was  asked  for  (Hutton  v.  Hepworth,  1848,  6  Hare,  315;  67  E.  E. 
1186). 
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On  the  motion  coming  on  for  argument,  the  Court  frequently  orders 
that  it  should  stand  to  the  hearing  of  the  action. 

Costs  on  Motions. — Even  though  the  notice  of  motion  does  not  ask 
for  costs,  there  is   power  to  award  them  {Powell   v.   Cockerell,   1846, 
4  Hare,  557;  67  E.  K.  769);    Clark  v.  Jacques,  1849,   11  Beav.  623;  : 
50  E.  E.  957) ;  but  not,  it  seems,  where  the  respondent  does  not  appear 
{Pratt  V.  Walker,  1854,  19  Beav.  261 ;  52  KB.  349).  ; 

An  order  for  costs  on  an  ex  parte  motion  is  irregular  {Nokes  v.  Gibbon,  ' 
1857,  5  W.  B.  216 ;  Cast  v.  Poyser,  1857,  26  L.  J.  Ch.  353).  ; 

P2de  ivhere  Order  Silent  as  to  Costs. — The  following  rules  as  to  making  : 
costs  of  motions  costs  in  the  cause,  where  no  mention  of  costs  is  made  in  i 
the  order,  were  laid  down  by  Sir  John  Leach,  V.-C,  1823,  1  S.  &  S.  357;  ' 
57  E.  B.  143 ;  24  B.  B.  190  :— 

(1)  That  the  party  making  a  successful  motion  is  entitled  to  his 
costs  as  costs  in  the  cause,  but  the  party  opposing  is  not. 

(2)  That  the  party  making  a  motion  which  fails  is  not  entitled  to 
his  costs  as  costs  in  the  cause,  but  the  party  opposing  it  is  entitled  to  his 
costs  as  costs  in  the  cause. 

(3)  That  when  a  motion  is  made  by  one  party  and  not  opposed  by 
the  other,  the  costs  of  both  parties  are  costs  in  the  cause. 

Where  a  motion  for  an  injunction  was  ordered  to  stand  over  until  the 
hearing,  and  the  plaintiff  ultimately  succeeded  in  obtaining  a  decree  with 
costs  which  was  silent  as  to  the  costs  of  the  motion,  it  was  held  that 
under  the  first  of  the  above  rules  he  was  entitled  to  such  costs  as  being 
those  of  a  successful  motion  {Mounsey  v.  Earl  of  Lonsdale,  1870,  L.  B. 
lOEq.  557;  6  Ch.  141). 

Where  the  Court  orders  a  motion  to  stand  to  the  hearing,  it 
simply  reserves  to  itself  the  power  of  dealing  with  the  costs  of  it 
differently  from  the  costs  in  the  cause  {Singer  v.  Audsley,  1872,  L.  B. 
13  Eq.  401). 

Where  the  plaintiff's  bill  was  dismissed,  the  defendant  was  allowed 
under  the  second  rule  his  costs  of  a  motion  which  stood  over  until  the 
hearing  ( Witt  v.  Corcoran,  1871,  L.  B.  13  Eq.  53  ;  and  see  Gosnell 
V.  Bishop,  1888,  38  Ch.  D.  385). 

The  exceptions  to  the  above  rules  are  thus  summed  up  in  a  leading 
authority  on  the  subject : — 

(1)  Where  the  merits  of  the  costs  are  reserved  until  the  trial;  (2) 
where  the  motion  is  rendered  necessary  by  the  default  of  the  moving 
party,  or  for  some  other  reason  he  is  asking  for  an  indulgence ;  (3)  where 
the  motion  is  rendered  necessary  by  the  opposite  party's  default ;  or  (4) 
where  the  motion  is  irregular  (Morgan  and  Wurtzburg  on  Costs,  pp.  49-65, 
where  the  cases  are  collected). 

The  following  rule  as  to  the  costs  of  interlocutory  applications  has 
been  laid  down  by  the  judges  of  tlie  Chancery  Division : — Where  inter- 
locutory applications  have  been  ordered  to  stand  to  the  trial,  and  are  not 
then  mentioned  to  the  judge,  the  costs  of  such  applications  are  to  be 
treated  as  costs  in  the  action,  and  taxed  accordingly,  and  need  not 
be  mentioned  in  the  judgment.  Where  such  applications  have  been 
disposed  of,  but  the  costs  have  been  reserved,  such  costs  are  not  to 
be  mentioned  in  the  judgment  or  order,  or  allowed  on  taxation,  without 
the  special  direction  of  the  judge  {British  Natural  Premiuni  Provident 
Association  v.  Bywater,  [1897]  2  Ch.  531). 

Where  Complete  lidief  Obtained  on  Motion. — Where  the  object  of  the 
action  is  attained  on  motion,  the  plaintiff  ought  to  apply  to  the  defendant 
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to  have  the  costs  disposed  of  on  motion,  otherwise  he  will  not  be  allowed 
the  extra  costs  of  bringing  on  the  action  to  trial  (Sonnenschein  v.  Barnard, 
1888,  57  L.  T.  712). 

Costs  of  Abandoned  Motions. — Under  the  practice  of  the  Court  of 
Chancery  the  following  practice  prevailed  with  respect  to  the  costs 
of  an  abandoned  motion : — 

"  When  a  party  gives  a  notice  of  motion,  and  does  not  move  accord- 
ingly, he  shall  pay  to  the  other  side  costs  to  be  taxed  by  the 
taxing  master,  unless  the  Court  itself  shall  direct,  upon 
production  of  the  notice  of  motion,  what  sum  shall  be  paid 
for  costs"  (Cons.  Order  40,  r.  23). 

Although  the  above  rule  has  been  repealed  and  there  is  no  corre- 
sponding provision  in  the  Eules  of  the  Supreme  Court,  the  same  practice 
is  in  force.  Thus  where  defendants  gave  notice  of  motion  and  failed  to 
appear,  they  were  ordered  to  pay  the  plaintiff's  costs  (Berry  v.  Exchange 
Trading  Co.,  1875,  1  Q.  B.  D.  77). 

As  to  what  have  been  treated  as  abandoned  motions,  see  Morgan  and 
Wurtzburg,  p.  65.  Where  a  respondent  appeared  after  being  served 
with  a  notice  of  motion  which  was  on  the  face  of  it  bad,  he  was  not 
allowed  his  costs,  the  plaintiff  not  appearing  to  support  the  motion 
{I)a\d)ney  v.  Shnttleworth,  1876,  1  Ex.  D.  53). 

The  costs  of  an  abandoned  motion  must  be  applied  for  on  the  next 
Court  day  after  the  day  for  which  the  notice  of  motion  was  given 
{Woodcock  V.  Oxford,  Worcester  and  Wolverhampton  Big.  Co.,  1853,  17 
Jur.  33 ;  and  see  Bccles  v.  Liverpool  Borough  Bank,  1859,  John.  402 ; 
70  E.  R.  478;  Farquharson  v.  Pitcher,  1828,  4  Russ.  510;  38  E.  R.  897; 
Yetts  V.  Biles,  1877,  25  W.  R.  452). 

Where  it  is  intended  to  ask  for  the  costs  of  a  motion  as  abandoned, 
notice  of  such  intention  should  be  given  to  the  other  side  (Aitken 
V.  Dunbar,  1877,  25  W.  R.  366);  and  the  costs  of  an  application  for  the 
<}osts  of  a  notice  of  appeal  which  has  been  abandoned  will  not  be  allowed 
unless  such  costs  have  previously  been  applied  for  and  payment  has  been 
refused  {Griffin  v.  Allen,  1879,  11  Ch.  D.  913). 

The  costs  of  an  abandoned  motion  must  be  paid  before  a  renewed 
motion  will  be  heard  {Bellchamber  v.  Gfiani,  1819,  3  Madd.  550;  56 
E.  R.  607). 

In  Harrison  v.  Leutner,  1881,  16  Ch.  D.  559,  the  Court  inquired  as 
to  the  practice  of  the  taxing  masters  with  regard  to  the  costs  which 
they  allowed  on  taxing  the  costs  of  an  abandoned  motion.  The  principle 
is  that  the  costs  of  all  work  in  preparing,  briefing,  or  otherwise  relating 
to  affidavits  or  pleadings  reasonably  and  properly  and  not  prematurely 
done  down  to  the  time  of  any  notice  which  stops  the  work  should  be 
-allowed ;  and  the  taxing  master,  having  regard  to  the  circumstances 
of  each  case,  must  decide  whether  the  work  was  reasonable  and  proper 
and  tlie  time  for  doing  it  had  arrived. 

Party  Appearing  having  no  Interest. — A  party  who  has  been  served 
with  a  notice  of  motion,  but  who  has  no  interest,  ought  not  to  appear 
merely  to  ask  for  costs  {Campbell  v.  Holyland,  1877,  7  Oh.  D.  166). 

Appecd  Motions. — All  appeals  to  the  Court  of  Appeal  are  brought  by 
notice  of  motion.  The  appellant  may  by  his  notice  of  motion  appeal  from 
the  whole  or  any  part  of  any  judgment  or  order,  and  the  notice  of  motion 
niust  state  whether  the  whole  or  part  only  of  such  judgment  or  order  is 
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complained  of,  and  in  the  latter  case  must  specify  such  part  (Order  58, 
r.  1).     See  further,  Appeals,  Vol.  I.  of  the  present  work. 

{Authm^itics. — The  Annual  Practice,  1908;  Chitty's  Archhold's  Practice, 
14th  ed.,  1885,  cli.  cxxii. ;   Daniell's  Chancery  Practice,  7th  ed.,  1901, 
pp.  1304-1317  ;  Morgan  and  Wurtzburg  on  the  Law  of  Costs,  pp.  46-73 ;  \ 
Seton's  Ji/dgments  and  Orders,  6th  ed.,  1901,  ch.  xxiv.] 

IVIotion  for  Judgment.— It  is  provided  by  Order  40,  r.  6, 
of  the  llules  of  the  Supreme  Court,  1883,  that,  except  where  under   I 
the  Judicature  Acts  or  Kules,  judgment  may  be  obtained  in  any  other   j 
manner,  the  judgment  of  the  Court  shall  be  obtained  by  motion  for  i 
judgment. 

To  what  Cases  Applicable. — Judgment  may  be  thus  obtained  in  the  \ 
following  cases: —  i 

1.  Where  a  defendant  has  made  default  in  appearance  to  a  writ   | 
of  summons,  and  the  case  does  not  fall  within  any  of  the  provisions 
of  Order  13,  rr.  3-9  (that  is  to  say,  where  the  writ  is  not  endorsed  for 

a  liquidated  demand,  nor  for  detention  of  goods  and  damages,  whether 
with  or  without  a  liquidated  demand,  nor  with  a  claim  for  the  recovery 
of  land  or  mesne  profits),  then,  upon  filing  of  an  affidavit  of  service,  and 
of  a  statement  of  claim,  the  action  may  proceed  as  if  the  defendant  had 
appeared  (Order  13,  r.  12);  and,  if  the  defendant  still  fails  to  appear 
and  to  deliver  a  defence  within  the  time  limited,  the  plaintiff'  may 
move  for  judgment  under  Order  27,  r.  11,  and  the  practice  mentioned 
in  paragraph  2,  infra,  applies. 

2.  Where  default  is  made  in  delivery  of  a  defence  in  cases  not  within 
the  provisions  for  judgment  in  default  in  rr.  2-10  of  Order  27,  the 
plaintiff  may  set  down  the  action  on  motion  for  judgment,  and  such 
judgment  will  be  given  as  upon  the  statement  of  claim  the  Court  or 
a  judge  shall  consider  the  plaintiff  to  be  entitled  to  (Order  27,  r.  11). 
In  such  case,  where  one  of  several  defendants  is  in  default,  the  action 
may  be  at  once  set  down  on  motion  for  judgment  against  such  defendant, 
or  may  be  set  down  against  him  at  the  time  when  it  is  entered  for 
trial  or  set  down  on  motion  for  judgment  against  the  other  defendants 
(Order  27,  r.  12).  Where  issues  arise  in  any  action  other  than  between 
the  plaintiff  and  defendant,  if  any  party  to  such  issue  makes  default  in 
delivering  any  pleading,  the  opposite  party  may  apply  for  such  judg^ 
ment,  if  any,  as  upon  the  pleadings  he  may  appear  to  be  entitled  to- 
(Order  27,  r.  14). 

3.  Where  a  defendant  to  a  counterclaim,  whether  the  plaintiff  in  the 
action,  or  another  party  brought  in  by  the  counterclaim,  fails  to  deliver 
a  reply  thereto  in  pursuance  of  an  order,  the  counterclaiming  defendant 
may  move  for  judgment  on  his  counterclaim  {Higgins  v.  ^cott,  1888,  21 
Q.  B.  D.  10 ;  Jone^  v.  Macaulay,  [1891]  1  Q.  B.  221,  C.  A.).  These  cases 
decided  that  motion  for  judgment  in  such  a  case  is  necessary,  even  where 
the  counterclaim  is  in  respect  of  a  liquidated  demand  only. 

4.  Where  admissions  of  fact  have  been  made,  either  on  the  pleadings 
or  otherwise,  any  party  may  at  any  stage  of  a  cause  or  matter  apply  to 
the  Court  or  a  judge  for  such  judgment  or  order  as  upon  such  admissions 
he  may  be  entitled  to,  without  waiting  for  the  determination  of  any  other 
question  between  the  parties,  and  tlie  Court  or  a  judge  may  upon  such 
application  make  such  order,  or  give  such  judgment,  as  the  Court  or  judge 
may  think  just  (Order  32,  r.  6). 

5.  Wliere  issues  have  been  ordered  to  be  tried,  or  issues  or  questions 
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of  fact  to  be  determined  in  any  manner,  the  plaintiff  may  set  down  a 
motion  for  judgment  as  soon  as  such  issues  or  questions  have  been 
determined.  If  he  does  not  do  so,  and  give  notice  thereof  to  the  other 
parties  within  ten  days  after  his  right  to  do  so  has  arisen,  the  defendant 
may  set  down  a  motion  for  judgment,  and  give  notice  thereof  (Order  40, 
r.  7). 

6.  Where  issues  have  been  ordered  to  be  tried,  or  issues  or  questions 
of  fact  to  be  determined  in  any  manner,  any  party  who  considers  that 
the  result  of  such  trial  or  determination  renders  the  trial  or  determina- 
tion of  the  others  of  them  unnecessary,  or  renders  it  desirable  that  the 
trial  or  determination  thereof  should  be  postponed,  may  apply  for  leave 
to  set  down  a  motion  for  judgment  without  waiting  for  such  trial  or 
determination,  and  the  Court  or  judge  may,  if  satisfied  of  the  expediency 
thereof,  give  such  leave,  upon  such  terms,  if  any,  as  shall  appear  just, 
and  may  give  any  direction  which  may  appear  desirable  as  to  postponing 
the  trial  of  the  other  issues  of  fact  (Order  40,  r.  8). 

The  rules  originally  contained  a  provision  (Order  40,  r.  2)  that, 
where  at  the  trial  a  judge  or  referee  abstained  from  directing  any 
judgment  to  be  entered,  the  plaintiff,  or  on  his  default  the  defendant, 
might  set  down  a  motion  for  judgment.  But  the  practice  has  now  been 
altered,  and  the  judge  must,  at  or  after  the  trial,  direct  judgment  to  be 
entered  as  he  shall  think  right,  and  no  motion  for  judgment  is  required 
in  order  to  obtain  such  judgment  (Order  36,  r.  39,  introduced  in  Feb- 
ruary 1892) ;  and  every  referee  to  whom  a  cause  or  matter  is  referred 
for  trial  must  direct  how  judgment  shall  be  entered,  and  such  judgment 
shall  be  entered  accordingly  by  a  master  or  registrar  as  the  case  may 
be  (Order  40,  r.  2,  substituted  for  original  rule  in  February  1892). 

In  addition  to  the  cases  above  stated,  which  comprise  those  (1) 
where  facts  are  not  put  in  issue,  and  (2)  where  facts  are  put  in  issue, 
there  are  provisions  as  to  what  can  be  done  after  the  trial. 

Where  at  or  after  a  trial  with  a  jury  the  judge  has  directed  that 
any  judgment  be  entered,  any  party  may  apply  to  set  aside  such  judg- 
ment and  enter  any  other  judgment,  on  the  ground  that  the  judgment 
directed  to  be  entered  is  wrong  by  reason  that  the  finding  of  the  jury 
upon  the  questions  submitted  to  them  has  not  been  properly  entered 
(Order  40,  r.  3). 

Where  at  or  after  a  trial  by  a  judge,  either  with  or  without  a  jury, 
the  judge  has  directed  that  any  judgment  be  entered,  any  party  may 
apply  to  set  aside  such  judgment  and  to  enter  any  other  judgment, 
upon  the  ground  that,  upon  the  finding  as  entered,  the  judgment  so 
directed  is  wrong  (Order  40,  r.  4). 

Where  at  a  trial  by  a  referee  he  has  directed  that  any  judgment 
be  entered,  any  party  may  move  to  set  aside  such  judgment,  and  to 
enter  any  other  judgment,  on  the  ground  that,  upon  the  finding  as 
entered,  the  judgment  so  directed  is  wrong  (Order  40,  r.  6). 

Applications  under  Order  40,  rr.  3,  4,  are  by  motion  of  appeal  to 
the  Court  of  Appeal  (Order  40,  r.  5) ;  but  in  the  King's  Bench  Division 
a  motion  to  set  aside  a  judgment  directed  by  a  referee  is  made  to  a 
Divisional  Court  (Order  40,  r.  6 ;  Proudfoot  v.  Hart,  1890,  25  Q.  B.  D. 
42;  Gower  v.  ToUtt,  1891,  39  W.  E.  193).  In  the  Chancery  Division 
an  application  to  set  aside  a  judgment  directed  to  be  entered  by  a 
referee  must  be  made  to  the  judge  by  whom  the  order  of  reference 
was  made  {Wynne-Finch  v.  Chaytor,  [1903]  2  Ch.  475,  which  case  im- 
pliedly overruled  Serle  v.  Fardell,  1890,  44  Ch.  D.  299,  to  the  contrary). 
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Defmdt  of  Pleading. — The  plaintiff  is  only  entitled  under  Order  27, 
r.  11,  sv/pray  to  such  relief  as  is  asked  by  the  statement  of  claim. 
Therefore,  where  in  a  foreclosure  action  the  plaintiff  claimed  an 
account  and  payment  of  what  should  be  found  due,  it  was  held 
that  lie  was  not  entitled  to  an  immediate  judgment  for  the  amount 
alleged  by  the  statement  of  claim  to  be  due  on  defendant's  covenant, 
but  only  to  judgment  for  an  account  and  payment  of  the  amount  so 
ascertained  (Faithful  v.  Woodley,  1889,  43  Ch.  D.  287 ;  see  Gee  v.  Bell, 
1887,  35  Ch.  D.  160;  Law  v.  Fhilhj,  1887,  35  W.  K.  450). 

In  a  foreclosure  action  against  the  mortgagor  and  incumbrancers 
subsequent  to  the  plaintiff,  the  plaintiff  is  entitled  in  default  of  defence 
to  a  judgment  allowing  one  period  for  redemption  against  all  the 
defendants  (Flatt  v.  Ilcndel,  1884,  27  Ch.  D.  246).  As  to  form  of 
order  in  such  case,  see  Biddulph  v.  Billiter  Street  Offices  Co.,  1895, 
72  L.  T.  834. 

The  Court  will  not  look  beyond  the  pleadings.  Therefore  in  an 
action  for  specific  performance,  where  neither  the  contract  nor  the 
property  were  sufficiently  described  in  the  statement  of  claim,  judgment 
in  default  of  defence  was  refused,  and  the  plaintifi'  was  required  to  sever 
an  amended  statement  of  claim  {Smith  v.  Buchan,  1888,  36  W.  R.  631 ; 
and  see  Tacon  v.  National  Standard  Land  Co.,  1887,  56  L.  J.  Ch.  529). 

Upon  a  motion  for  judgment  under  the  rule,  the  Court  has  a  discre- 
tion. It  may  give  a  final  judgment  or  it  may  give  a  judgment  which 
requires  to  be  subsequently  worked  out,  and  which  is  in  a  sense  an 
interlocutory  judgment  {Charles  v.  Shepherd,  [1892]  2  Q.  B.  622). 
There  is  the  same  discretion  in  the  Court  as  to  costs  as  in  other  cases 
{Young  v.  Thomas,  [1892]  2  Ch.  134). 

Counterclaim. — The  rule  applies  to  a  case  where  the  plaintiff  fails 
to  deliver  a  defence  to  a  counterclaim  {Street  v.  Crump,  1883,  25  Ch.  D. 
68;  Higgins  v.  Scott,  1888,  21  Q.  B.  D.  10;  Jones  v.  Macaulav,  [1891] 
1  Q.  B.  221 ;  and  see  Lumsden  v.  Winter,  1882,  8  Q.  B.  D.  650).  And 
it  matters  not  that  the  plaintiff's  action  has  been  dismissed  for  want 
of  prosecution;  for,  under  Order  21,  r.  16,  if  a  defendant  sets  up  a 
counterclaim,  and  the  action  is  dismissed,  the  counterclaim  may  still 
be  proceeded  with  {Roberts  v.  Booth,  [1893]  1  Ch.  52). 

Judgment  against  one  of  several  Defendants. — In  cases  within  Order 
27,  r.  12,  where  the  cause  of  action  is  severable  and  judgment  is  applied 
for  against  one  of  several  defendants,  it  is  not  necessary  to  serve  the 
other  defendants  with  notice  of  the  motion  {Macmillan  v.  Australadan 
Territories  Limited,  1897,  76  L.  T.  182). 

Fleading  delivered  out  of  Time. — Where  a  pleading  was  delivered, 
though  out  of  time,  before  notice  of  motion  was  served,  judgment  was 
refused  {Graves  v.  Terrg,  1882,  9  Q.  B.  D.  170).  And  so'  where,  after 
notice  of  motion  given,  a  defence  was  put  in,  it  was  held  that  it  could 
not  be  treated  as  a  nullity  {Gill  v.  Woodfin,  1884,  25  Ch.  D.  707), 
though  in  that  case,  as  the  defence  disclosed  no  real  answer  to  the 
action,  the  Court  of  Appeal  ordered  the  notice  of  motion  to  be  amended 
and  judgment  given  for  defendant  on  admissions  in  the  defence.  See, 
too,  Gibhings  v.  Strong,  1884,  26  Ch.  D.  66,  where  it  was  held  that  if  a 
defence  has  been  put  in,  though  irregularly,  the  Court  will  not  disregard 
it,  but  will  see  whether  it  sets  up  grounds  of  defence  which,  if  proved, 
will  be  material,  and  if  so,  will  deal  with  the  case  in  such  manner  that 
justice  can  be  done. 

No  Evidence  accepted. — No  evidence  is  required  or  will  be  accepted 
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{Bagleij  v.  Searle,  1887,  35  W.  R  404;  Smith  v.  Bicchan,  1888,  36  W.  E. 
631 ;   Webster  v.  Vi7ice7it,  1897,  77  L.  T.  167). 

The  cases  are  conflicting  as  to  whether,  where  there  are  infant 
defendants,  evidence  should  be  filed  in  proof  of  the  allegations  in  the 
statement  of  claim.  In  In  re  Fitziuater,  Fitzwater  v.  Waterhoicse,  1883, 
52  L.  J.  Ch.  83  ;  Gardner  v.  Tapling,  1885,  33  W.  E.  473,  where 
defences  on  behalf  of  infants  had  either  not  been  put  in  or  had  been 
withdrawn,  such  evidence  was  required.  On  the  other  hand,  in  Ellis 
V.  Rohbins,  1881,  50  L.  J.  Ch.  512  ;  National  Provincial  Bank  v.  Evans, 
1882,  30  W.  E.  177,  it  was  held  that  the  proper  course  was  to  give 
notice  of  trial  in  the  case  of  infant  defendants. 

In  Rij)ley  v.  Sawyer,  1886,  31  Ch.  D.  494,  where  there  were  infant 
defendants,  whose  interests  were  otherwise  safeguarded,  judgment  was 
given  in  a  partition  action  without  any  affidavit. 

Judgment  on  Admissions.  —  The  rule  (Order  32,  r.  6)  enables  the 
plaintiff  or  defendant  to  get  rid  of  so  much  of  the  action  as  to  which 
there  is  no  controversy  {^r  Jessel,  M.E.,  Thorp  v.  Holdsivorth,  1876, 
3  Ch.  D.  637). 

Time  for  Application. — As  to  the  time  for  applying  for  an  order, 
see  Broion  v.  Pearson,  1882,  21  Ch.  D.  716,  where  a  plaintiff  was  held 
entitled  to  move  after  joinder  of  issue  and  notice  of  trial. 

Mode  of  Application. — The  usual  course  in  the  Chancery  Division, 
under  Order  32,  r.  6,  is  to  move  for  judgment  on  the  admissions  {Cook 
y.  Heynes,  [1884]  W.  N.  75).  But  an  order  may  be  obtained  on 
summons  where  the  defendant  consents,  and  unless  that  course  be 
adopted,  the  plaintiff  may  be  made  to  pay  the  extra  costs  occasioned 
by  his  adoption  of  the  more  costly  course  of  procedure  {London  Steam 
Dyeing  Co.  v.  Dighj,  1888,  36  W.  E.  497;  Allen  v.  Oakeij,  1890, 
62  L.  T.  724).  In  the  King's  Bench  Division  the  application  is  made 
by  summons  {Padgett  v.  Burns,  1884,  W.  N.  10). 

Discretion  of  Court. — There  is  a  discretion  in  the  Court  as  to  making 
an  order  under  the  rule  {Mellor  v.  Sidebottom,,  1877,  5  Ch.  D.  342 ;  In  re 
Wright,  Kirke  v.  North,  [1895]  2  Ch.  747). 

Ride  Permissive  only. — The  rule  is  permissive  only,  and  it  was 
held  tliat  a  plaintiff  did  not  waive  his  right  to  judgment  on  the 
admissions  by  not  having  moved  under  it  {Tildesley  v.  Harper,  1877, 
7  Ch.  D.  403). 

Practice  where  some  only  of  Defendants  appear. — "Where  one  of 
several  defendants  has  not  appeared,  whilst  the  others  have  done  so, 
and  delivered  defences,  the  plaintiff'  may  move  for  judgment  under 
the  rule  as  against  the  defendants  who  have  appeared  under  the  rule, 
and  against  the  defendant  in  default  under  Order  27,  r.  11  {Parsons 
V.  Harris,  1877,  6  Ch.  D.  694;  In  re  Smith's  Estate,  Bridson  v.  Smith, 
1876,  24  W.  E.  392).  In  such  a  case  Order  13,  r.  12  applies  to  the 
defendant  who  has  not  appeared.  A  statement  of  claim  must  be  filed 
against  him  in  default  under  that  rule,  and  judgment  can  only  be 
obtained  by  motion  for  judgment,  even  though  the  action  has  been 
ordered  on  summons  for  directions  to  proceed  to  trial  without  pleadings. 
The  statement  of  claim  cannot  be  dispensed  with  as  regards  the 
defendant  in  default  of  appearance  {In  re  Norman,  Norman  v.  Norman, 
[1900]  W.  N.  159). 

One  of  several  Co-plaintiffs  cannot  apply. — An  application  against  a 
defendant  must  be  made  by  all  the  plaintiffs,  and  not  merely  by  some 
of  them  {In  re  Wright,  Kirke  v.  Noi^th,  [1895]  2  Ch.  747). 
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Wliat  is  a  sufficient  Admission. — As  to  what  constitutes  a  sufficient 
admission  for  an  order  for  payment  into  Court,  see  London  Syndicate  v. 
Lord,  1878,  8  Ch.  D.  84;  Freeman  v.  Cox,  1878,  8  Ch.  D.  148 ;  Porrett 
V.  WhUe,  1885,  31  Ch.  D.  52 ;  Hollis  v.  Burton,  [1892]  3  Ch.  226  ;  In  re 
Beeny,  French  v.  Sproston,  [1894]  1  Ch.  499  ;  Neville  v.  Matthewman, 
[1894]  3  Ch.  345  ;  Ln  re  Benscm,  Elletson  v.  Fillers,  [1899]  1  Ch.  39. 

Unless  the  allegations  in  a  statement  of  claim  are  specifically- 
denied,  the  plaintiff  is  entitled  to  move  for  judgment  as  upon  admission 
of  facts  in  the  pleadings  {Butter  v.  Tregent,  1879,  12  Ch.  D.  758 ;  and 
see  Green  v.  Sevin,  1879,  13  Ch.  D.  589). 

Summons  for  Directions. — In  a  paper  case  an  order  may  be  made  on 
hearing  a  summons  for  directions  under  Order  30  directing  an  action  to 
be  set  down  on  motion  for  judgment  or  without  pleadings  to  be  heard 
as  a  short  cause  {Ln  re  Pringle  <&  Co.,  Fownall  v.  Pringle  &  Co.,  1903, 
89  L.  T.  743 ;  Ln  re  Cadogan  &  Hans  Place,  Limited,  [1906]  W.  N.  112). 
Whether  in  such  cases  a  statement  of  claim  should  be  delivered,  the 
authorities  are  not  uniform.  In  Ln  re  Cadogan  &  LLans  Place,  Limited, 
Buckley,  J.,  thought  it  unnecessary;  contra,  Swinfen,  J.,  in  Ln  re 
Lhipont,  Limited,  [1906]  W.  N.  14. 

Service  of  Notice  of  Motion  for  Judgment. — A  notice  of  motion  for 
judgment  may,  in  case  of  default  of  appearance,  be^  delivered  by  being 
filed  at  the  Central  Office  (Order  19,  r.  10  ;  Order  67,  r.  4;  Dymond  v. 
Croft,  1876,  3  Ch.  D.  512 ;  Morton  v.  Miller,  1876,  3  Ch.  D.  516). 

How  Heard. — In  the  Chancery  Division  motions  for  judgment  are 
not  brought  on  as  ordinary  motions,  but  are  set  down  in  the  cause  book. 
They  can  be  marked  "  short,"  on  production  of  the  usual  certificate  of 
counsel,  and  will  then  be  placed  in  the  paper  on  the  first  short  cause 
day  after  the  day  for  which  notice  is  given  (Notice  of  Judges,  April 
1876 ;  Annual  Practice,  1908,  548).  Any  cause  intended  to  be  heard 
as  a  short  cause  must  be  so  marked  on  the  cause  book  at  least  one 
clear  day  before  the  same  can  be  put  in  the  paper  to  be  so  heard. 

On  setting  down  a  motion  for  judgment  in  the  Chancery  Division, 
a  copy  of  the  notice  of  motion  and  two  copies  of  the  pleadings  should 
be  left  with  the  proper  officer,  one  for  the  use  of  the  judge  and  the 
other  for  the  use  of  the  registrar. 

Where  the  cause  is  marked  to  be  heard  as  a  short  cause  two  copies 
of  the  minutes  of  the  proposed  judgment  or  order  must  be  left  with 
the  judge's  clerk  one  clear  day  lief  ore  the  cause  is  to  be  put  in  the 
paper.  Unless  the  papers  are  left  the  cause  will  be  struck  out 
{Practice  Note,  [1901]  W.  N.  78).  Even  where  the  common  form  judg- 
ment in  a  debenture-holder's  action  is  asked  for  the  minutes  must  be 
left  {Ln  re  Autojiiatic  Machines,  Limited,  [1902]  W.  N.  236). 

If  the  action  is  proceeding  in  a  district  registry  the  motion  is  set 
down  by  the  district  registrar,  who  will  forward  a  notification  of  such 
setting  down  to  the  senior  registrar,  together  with  a  copy  of  the  notice 
of  motion  and  two  copies  of  the  pleadings  (Daniell's  CJmncery  Practice, 
p.  568 ;  Seton,  p.  182). 

In  the  King's  Bench  Division  motions  for  judgment  are  now  com- 
paratively rare.  In  the  case  of  a  motion  for  judgment  in  any  cause 
or  matter  in  which  there  has  been  a  trial  thereof,  or  of  any  issue 
therein  with  a  jury,  such  motion  for  judgment  must  be  heard  and 
determined  by  the  judge  before  whom  such  trial  by  jury  took  place, 
and  not  Ijy  a  Divisional  Court,  unless  it  is  impossible  or  inconvenient 
that  such  judge  should  act,  in  which  case  such  motion  must  be  heard 
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and  determined  by  some  other  judge,  to  be  nominated  by  the  President 
of  the  Division  to  which  the  cause  or  matter  belongs  (Judicature  Act, 
1890,  53  &  54  Vict.  c.  44,  s.  2 ;  see  Stevens  v.  Marston,  1890,  39  W.  R.  129). 

In  the  King's  Bench  Division  motions  for  judgment  are  set  down  in 
the  Crown  OlSce.  Those  which  arise  on  default  of  defence  under 
Order  27,  r.  11,  are  entered  in  the  list  of  opposed  motions;  those  which 
come  within  the  provisions  of  rr.  3-5  of  Order  40  are  entered  in  the 
new  trial  paper. 

Time  for  Moving. — No  motion  for  judgment  can,  except  by  leave  of 
the  Court  or  judge,  be  set  down  after  the  expiration  of  one  year  from 
the  time  when  the  party  seeking  to  set  down  the  same  first  became 
entitled  to  do  so  (Order  40,  r.  9). 

Power  of  Court  on  hearing  Motion. — Upon  a  motion  for  judgment, 
the  Court  may  draw  all  inferences  of  fact  not  inconsistent  with  the 
findings  of  the  jury,  and  if  satisfied  that  it  has  before  it  all  the 
materials  necessary  for  finally  determining  the  questions  in  dispute,  or 
any  of  them,  or  for  awarding  any  relief  sought,  give  judgment  accord- 
ingly, or  may,  if  it  shall  be  of  opinion  that  it  has  not  sufficient 
materials  before  it  to  enable  it  to  give  judgment,  direct  the  motion  to 
stand  over  for  further  consideration,  and  direct  such  issues  or  questions 
to  be  tried  or  determined,  and  such  accounts  and  inquiries  to  be  taken 
and  made,  as  it  may  think  fit  (Order  40,  r.  10)  (see  Waddell  v.  Blockey, 
1878,  10  Ch.  D.  416;  Hamilton  v.  Johnson,  1879,  5  Q.  B.  D.  263; 
Williams  v.  Mercier,  1882,  9  Q.  B.  D.  337 ;  Clark  v.  Sonnenschein,  1890, 
25  Q.  B.  D.  464). 

[Authorities. — The  Anmcal  Practice,  1908 ;  Chitty's  Archhold's  Prac- 
tice, 14th  ed.,  1885,  ch.  Ixix. ;  Daniell's  Chancery  Practice,  7th  ed.,  1901, 
ch.  xiv. ;  Seton's  Judgments  and  Order's,  6th  ed.,  1901,  ch.  xiii.] 

Motive. — There  are  two  distinct  matters  to  be  taken  into  account 
in  considering  legal  responsibility  for  an  act — 

1.  Did  the  person  sought  to  be  made  liable  mean  to  do  the  act  ? 
Was  his  mind  so  far  directing  his  limbs  in  doing  the  act  as  to  make 
it  his?  Or  did  "force  majeure,"  or  "act  of  God,"  or  irresistible  com- 
pulsion, or  utter  accident  (Stanley  v.  Powell,  [1891]  1  Q.  B.  86)  make 
him  the  means  of  doing  the  act,  rather  than  the  intelligent  agent  ? 
Or  did  he  take  so  little  care  of  what  he  was  doing  that  the  injury,  though 
not  directly  intended,  is  imputable  to  him  ? 

2.  If  he  meant  to  do  the  act,  why  did  he  do  it,  i.e.  what  was  his 
motive  ?  In  civil  cases,  apart  from  questions  as  to  act  of  God  or 
inevitable  accident,  this  ulterior  motive  is,  as  a  general  rule,  not  to  be 
considered  in  fixing  the  fact  of  civil  responsibility,  i.e.  it  is  immaterial 
whether  the  act  was  done  from  the  highest  motives  in  the  supposed 
interest  of  the  person  wronged,  or  from  an  honest  assertion  of  a 
supposed  right,  or  from  some  feeling  of  ill-will  or  hostility  or  private 
gain  (Allen  v.  Flood,  [1898]  A.  C.  1).  The  substantial  point  decided 
in  that  case  is  that  "an  act  which  does  not  amount  to  a  legal  injury 
cannot  be  actionable  because  it  is  done  with  a  bad  intent "  (Stevenson 
V.  Newnham,  1853,  13  C.  B.  297,  approved  by  Lord  Macnaghten  in 
Qiiinn  v.  Leathern,  [1901]  A.  C.  495,  509).  Thus  in  an  action  of  deceit, 
when  it  is  established  that  a  statement  known  to  be  false  was 
deliberately  made,  and  acted  on  by  another  to  his  damage,  the  motive 
for  the  lie  is  immaterial  (Foster  v.  Charles,  1830,  6  Bing.  396;  31  R.  R. 
446). 
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This  may  be  stated  in  another  way.  As  a  general  rule,  in  civil  cases 
the  cause  of  action  depends  on  the  rights  of  another,  and  not  on  the 
motive  with  which  the  rights  were  violated  {Allen  v.  Flood,  [1898] 
A.  C.  1 ;  Qiiinn  v.  Leathern,  [1901]  A.  C.  495),  though  the  existence  of 
an  honest  motive  may  influence  the  tribunal  in  mitigation  of  the 
damages  awarded,  e.g.  where  a  libel  is  due  to  a  slip  of  the  pen  or 
printer's  error,  or  a  trespass  to  land  is  made  under  an  honest  claim 
of  right,  or  by  inadvertence  (Mayne  on  Damages,  7th  ed.,  45,  148). 
These  rules  do  not  apply  to  actions  founded  on  contract,  except  breach 
of  promise  of  marriage  (Mayne,  7th  ed.,  44,  517). 

On  the  other  hand,  proof  of  scandalous  or  vindictive  motives  for  the 
commission  of  a  wrong  may  warrant  exemplary  damages,  e.g.  in  the  case 
of  seduction  or  libel  {Wanvick  v.  Foulkes,  1844,  12  Mee.  &  W.  507  ; 
Temj  V.  Hutchinson,  1868,  L.  R.  3  Q.  B.  599). 

The  cases  of  malicious  prosecution  and  libel  on  a  privileged  occasion 
appear  to  be  exemptions  to  the  general  rule  that  in  civil  cases  motive  is 
immaterial.    See  Malice  ;  Malicious  Prosecution. 

In  the  case  of  many  crimes  a  particular  motive — an  intent  to  steal, 
destroy,  injure,  or  defraud,  or  "wilful"  or  "malicious"  quality  in  the 
act  or  omission — is  an  essential  element  in  the  offence.  "  It  would 
revolutionise  criminal  law  to  say  that  the  criminal  responsibility  never 
depends  on  intention"  (Quinn  v.  Leathern,  [1901]  A.  C.  495,  533,  Lord 
Lindley).  But  the  existence  of  a  laudable  motive  is  not  pei^  se  enough 
to  deprive  an  act  of  its  criminality  or  to  extenuate  it  (Steele  v.  Brannan, 
1867,  L.  R  7  C.  P.  261),  although  its  presence  may  be  a  ground  for 
mitigating  the  severity  of  the  punishment.  This  point  has  already  been 
discussed  under  Guilty  Mind  and  Malice.  It  was  most  fully  considered 
in  B.  V.  Tolson,  1889,  23  Q.  B.  D.  168,  where  all  the  views  as  to  the 
elements  constituting  an  offence  were  stated. 

From  another  point  of  view  the  question  of  motive  may  be  very 
important.  Wherever  a  person  is  accused  of  doing  a  wrongful  or 
criminal  act,  and  there  is  no  direct  evidence  that  he  did  it,  evidence 
of  the  existence  of  a  motive  for  doing  the  act  may  assist  in  the  deter- 
mination that  the  accused  person  did  the  act,  or  may  operate  to  get  rid 
of  any  defence  of  absence  of  the  intent  necessary  in  law  to  constitute 
the  wrong  or  crime.  The  principle  regulating  the  admissibility  of 
evidence  of  this  kind  is  stated  in  Makin  v.  A.-G.  for  N.  S.  W.,  [1894] 
A.  C.  57,  and  its  importance  is  illustrated  by  Palmers  Case,  1856,  reported 
and  discussed  in  3  Steph.  Hist.  Cr.  Lavj,  389.  The  cases  on  this  subject 
are  corrected  in  Archbold,  Cr.  PL,  23rd  ed.  307 ;  see  also  E.  v.  Bond, 
[1906]  2  K.  B.  389. 
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Until   the  passing   of   the   Locomotives   on   Highways   Act,   1896, 
59  &  60  Vict.  c.  36,  motor  cars  could  not,  for  any  practical  purpose, 
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be  freely  used  on  highways,  as  all  the  irksome  restrictions  applicable  to 
slow-moving  traction  engines  applied  equally  to  the  newly-invented 
motor  car.  Such  vehicles  as  came  within  the  Act  of  1896  were  named 
"  Light  Locomotives."  As  the  use  of  motor-cars  increased,  demands  for 
the  alteration  of  the  law%  both  in  a  friendly  and  in  a  hostile  spirit, 
continued  to  be  made,  until  at  length  the  Motor  Car  Act,  1903, 
3  Edw.  VII.  c.  36,  placed  matters  on  a  firmer  and  more  independent 
basis.  By  this  Act  a  system  of  registration  and  numbering  of  cars  was 
introduced  in  order  to  facilitate  identification,  and  while  the  speed 
limit  was  relaxed,  offenders  against  the  law  became  liable  to  more 
severe  penalties.  A  series  of  regulations  under  the  Act  has  been  made 
by  the  Local  Government  Board  relating  to — (1)  Eegistration  and 
licensing,  1903;  (2)  Use  and  construction,  1904;  and  (3)  Heavy  motor 
cars  {i.e.  of  a  weight  exceeding  two  tons),  1904. 

Definition. — A  motor  car  is  a  '"'light  locomotive"  as  defined  by  the 
Act  of  1896,  i.e.  any  vehicle  propelled  by  mechanical  power  if  it  is  under 
three  tons  in  weight  unladen,  and  is  not  used  for  the  purpose  of  drawing 
more  than  one  vehicle  (such  vehicle  with  its  locomotive  not  to  exceed 
in  weight,  unladen,  four  tons),  and  is  so  constructed  that  no  smoke  or 
visible  vapour  is  emitted  therefrom,  except  from  any  temporary  or 
accidental  cause.  The  weight  above  mentioned  may  now  {i.e.  since 
March  1,  1905)  be  five  tons,  or  with  trailer  six  and  a  half  tons,  but  all 
the  requirements  of  the  Heavy  Motor  Car  Order,  1904,  must  then  be 
complied  with. 

Thus,  according  to  the  Act  of  1903,  and  the  regulations  made  under 
it,  a  motor  car  is  a  light  locomotive  which  must  not  weigh  more  than 
live  tons,  or  with  a  trailer  six  and  a  half  tons. 

The  Heavy  Motor  Car  Order,  1904,  in  effect  divides  motor  cars  into 
two  classes,  in  that  all  cars  exceeding  two  tons  in  weight  unladen  are 
subject  to  its  regulations  (Art.  II.). 

Very  few  private  motor  cars  exceed  two  tons  in  weight,  hence  the 
ordinary  car  does  not  come  within  the  provisions  of  the  Order  of  1904, 
but  is  subject  only  to  the  Act  of  1903,  the  Eegistration  and  Licensing 
Order  of  1903,  and  the  Use  and  Construction  Order  of  1904. 

Use  and  Construction. — The  Motor  Cars  (Use  and  Construction)  Order 
of  1904  defines  a  motor  car  in  the  terms  of  the  Act  of  1896  (see  sicpra), 
and  lays  down  certain  conditions  precedent  to  the  use  of  a  motor  car  on 
any  highway.  As  these  conditions  are  prescribed  with  minuteness  the 
order  should  be  carefully  examined.  The  points  given  below  are  a 
general  summary  of  the  conditions : — (1)  If  the  car  exceeds  in  weight 
five  cwt.  it  must  be  capable  of  being  worked  backwards  and  forwards : 
(2)  It  must  not  exceed  7  feet  2  inches  in  width  between  its  extreme 
projecting  points :  (3)  Unless  the  tyres  are  pneumatic  or  of  some  soft 
material  certain  widths  of  tyre  (which  must  be  fiat  where  it  touches 
the  ground)  are  prescribed  according  to  the  weight  of  the  car  :  (4)  There 
must  be  two  independent  brakes  of  a  specified  efficiency :  (5)  If  the  car 
has  not  pneumatic  or  soft  material  tyres  its  weight  must  be  painted 
upon  some  conspicuous  part  of  its  right  or  off  side  :  (6)  Car  and  fittings 
must  be  in  such  a  condition  as  not  to  cause  or  to  be  likely  to  cause 
danger  to  any  person  on  the  car  or  on  the  highway :  (7)  Lamps  to  be 
carried  and  lighted  between  one  hour  after  sunset  and  one  hour  before 
sunrise.  "White  light  to  shine  ahead  and  a  red  light  behind.  The  lights 
must  be  fixed.  The  conditions  (2),  (3),  (5),  and  (6)  above  mentioned 
apply  equally  to  the  trailer.      Where  a  trailer  exceeds  two  cwts.  in 
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weight  unladen,  it  must  be  fitted  with  a  brake,  and  must  have  some 
person  in  charge  competent  to  work  the  brake,  unless  such  brake  can 
be  made  to  work  with  the  brakes  of  the  motor  car.  Every  car  must  be 
so  constructed  as  to  enable  the  driver  to  prevent  noise  when  the  car 
is  stationary. 

When  the  motor  car  is  travelling  on  the  highway  the  driver  must 
comply  with  the  following  conditions : — 

1.  He  must  not  travel  backwards  for  a  greater  distance  or  time  than 
is  requisite  for  safety  and  convenience. 

2.  He  must  be  in  such  a  position  that  he  can  have  full  control  over 
the  car  and  obtain  a  full  view  of  the  road  and  traffic  ahead  of  the  car. 
He  must  not  quit  the  car  without  taking  precautions  to  prevent  it  being 
started  in  his  absence,  and  must  not  leave  his  car  so  that  it  obstructs 
the  highway. 

3.  When  meeting  traffic  he  shall  keep  the  car  on  the  left  side  of  the 
road ;  and  when  passing,  on  the  right. 

4.  When  in  traffic  he  must  not  obstruct  it,  and  shall  allow  passage 
by  drawing  up  on  the  left  side  of  the  road. 

5.  He  must,  whenever  necessary,  give  audible  and  sufficient  warning 
of  the  approach  of  the  car  by  sounding  a  bell  or  other  instrument  as 
required  by  sec.  3  of  the  Locomotives  on  Highways  Act,  1896. 

6.  He  must,  at  the  request  of  the  police  (in  uniform)  or  of  any 
person  having  charge  of  a  horse  (or  if  the  above-mentioned  raise  their 
hand  as  a  signal)  cause  the  car  to  stop  and  remaining  stationary  so  long 
as  may  be  reasonably  necessary. 

Following  on  the  above  set  of  regulations  came  the  Heavy  Motor 
Car  Order,  1904,  which  refers  to  all  cars  exceeding  two  tons  in  weight, 
and  not  exceeding,  unladen,  five  tons  (or  if  with  a  trailer,  six  and  a  half 
tons  unladen).  If  that  weight  be  exceeded,  the  ordinary  law  relating  to 
locomotives  applies  (see  Traction  Engine).  In  the  case  of  War  Office 
property  the  above  weights  must  be  read  six  and  eight  respectively. 
When  a  heavy  car  is  registered  certain  weights  and  measurements 
of  the  parts  must  be  verified  and  recorded,  and  also  painted  on  the 
car,  and  until  these  conditions  are  complied  with  the  certificate  of 
registration  will  not  be  given  (Art.  IV.).  A  certain  factor  is  prescribed 
for  the  axle-weight  (Art.  V.).  If  a  car  has  not  pneumatic  or  soft 
material  tyres  a  certain  form  for  tyres  is  insisted  upon,  and  the  width 
of  the  tyres  is  to  be  varied  according  to  the  axle-weight.  The  axle- 
weight  is  to  vary  according  to  the  diameter  of  the  wheel  (Art.  VL); 
which,  if  the  tyre  is  not  pneumatic  or  of  soft  material,  may  not  be 
less  than  two  feet  (Art.  VIII.).  The  speed  may  not  exceed  eight  miles 
an  hour  as  a  maximum,  diminishing  with  increase  of  weight  of  car  to 
five  miles  an  hour,  but  if  the  car  has  pneumatic  or  soft  material  tyres 
the  speeds  may  be  twelve  and  eight  respectively.  If  there  is  a  trailer 
the  speed  may  never  be  more  than  five  miles  an  hour  (Art.  VI L). 
The  width  of  a  heavy  motor  car,  if  its  weight  unladen  is  three  tons  or 
exceeds  three  tons  (and  of  a  trailer),  may  exceed  the  7  feet  2  inches 
laid  down  by  the  Use  and  Construction  Order  of  1904,  but  must  not  be 
more  than  7  feet  6  inches  (Art.  IX.).  Cars  nmst  have  suitable  and 
sufficient  springs  between  each  axle  and  the  frame.  Trailers  are 
subject  to  much  the  same  rules  as  to  painting  weights,  width  of  wheels, 
etc.,  as  the  cars  drawing  them  (Art.  XL).  Officers  of  local  authorities 
may  cause  heavy  cars  running  on  a  highway  to  be  weighed  on  public 
weighing-machines  (Art.  XIL).     As  to  the  rules  laid  down  concerning 
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use  on  and  damage  to  bridges  and  roads,  see  Extraordinary  Traffic, 
and  the  Heavy  Motor  Car  Amendment  Order,  1907,  which  replaces 
Art.  XIV.  of  the  Order  of  1904. 

The  Registration  and  Licensing  Order,  1903,  and  the  Use  and  Con- 
struction Order,  1904,  apply  to  heavy  motor  cars,  except  in  so  far  as 
not  inconsistent  with  the  Heavy  Motor  Car  Orders,  1904  and  1907. 
For  Scotland  and  Ireland  similar  orders  to  those  made  for  England  are 
in  existence. 

Registration  and  Identification. — The  registering  authorities  are  the 
County  Councils  and  the  County  Borough  Councils.  Each  car  has 
assigned  to  it  a  separate  number,  preceded  by  the  special  letter-mark 
assigned  to  each  council  (Act  of  1903,  s.  2  (1);  Order  of  1903,  Sched.  I.). 
The  letter  and  number  form  the  identification  mark  which  must  be 
shown  affixed  to  the  car.  A  fee  of  twenty  shillings  is  payable  on 
registration.  When  the  owner  applies  for  registration  he  is  required 
to  give — (1)  his  full  name;  (2)  his  postal  address  or  usual  residence; 
(3)  the  description  and  type  of  car ;  (4)  type  and  colour  of  car-body ; 
(5)  weight  of  car  unladen;  (6)  whether  the  car  is  intended  {a)  for 
private  use,  (h)  for  trade  purposes,  (c)  for  use  as  a  public  conveyance ; 
(7)  particulars  as  to  the  position  where  he  proposes  to  put  the  plate 
containing  identification  mark  (Order  of  1903,  Sched.  III.).  In  the 
event  of  any  change  of  ownership  notice  of  the  change  must  be  given 
to  the  registering  authority  by  either  the  new  or  the  old  owner.  The 
registration  may  be  cancelled  or  continued,  and  if  continued  the  new 
owner  pays  a  fee  of  five  shillings,  and  supplies  such  particulars  as  are 
required  for  a  new  car.  Owners  are  entitled  to  copies  of  any  entries  in 
the  register  {ibid.,  Art.  3).  Any  notice  may  be  given  before  the 
actual  change  of  ownership,  but  to  take  effect  from  such  change.  Any 
circumstance  which  changes  the  nature  of  the  car  as  to  appearance, 
colour,  form,  etc.,  must  be  notified  to  the  registering  authority  for 
rectifying  their  register.  A  copy  of  the  amended  entry  must  be  fur- 
nished to  the  owner  and  no  fee  may  be  charged  for  it  {ibid.,  Art.  5). 
The  identification  mark  consists  of  two  plates  which  must  conform  as  to 
numbering,  lettering,  and  otherwise  to  the  provisions  of  Sched.  IV.  of 
the  Order  {ihid.,  Art.  7).  The  plates  must  be  fixed,  one  on  the 
front  and  the  other  at  the  back  of  the  car,  so  that  the  plate  is  upright 
and  easily  distinguishable.  The  registering  authority  must  be  satis- 
fied with  the  position  of  an  identification  plate  {ihid.,  Art.  8).  In 
practice,  the  plates  are  supplied  by  the  registering  authority  at  cost 
price  (see  Art.  10).  Whenever  a  car  is  on  a  public  highway  during  the 
period  of  one  hour  after  sunset  to  one  hour  before  sunrise,  a  lamp  must 
be  kept  burning  on  the  car,  so  contrived  as  to  illuminate  by  means  of 
reflection,  transparency,  or  otherwise,  and  render  easily  distinguishable 
every  letter  or  figure  on  the  indentification  plate  fixed  on  the  back  of 
the  car  {ihid.,  Art.  11). 

Manufacturers  and  dealers  are  placed  in  a  privileged  position  with 
regard  to  cars  on  trial  after  completion,  or  on  trial  by  an  intending 
purchaser.  They  receive  what  is  known  as  a  general  identification 
mark  from  the  registering  authority,  and  may  affix  the  same  to  any  car 
of  the  class  above  mentioned  (Act  of  1903,  s.  2  (4)  (/;),  and  Art.  12, 
Order  of  1903);  but  whenever  such  mark  is  used,  the  name  and  address 
of  the  person  driving  the  car  must  be  recorded,  and  such  record  must  be 
open  to  inspection  by  the  police  {ihid.,  Art.  12).  Copies  of  entries  to 
the  register  must  be  supplied  to  any  other  registering  authority  or  to 
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the  police  free  of  charge,  and  for  a  fee  of  one  shilling,  to  any  person 
who  shows  he  has  a  reasonable  cause  for  requiring  a  copy.  Inland 
Revenue  officials  may  inspect  the  register  and  take  copies  thereof  at  any 
time,  free  of  charge  (ibid.,  Art.  13). 

Drivimj  Licence. — No  person  may  drive  a  motor  car  on  a  public  high- 
way unless  licensed  by  a  County  or  County  Borough  Council  (Act  of 
190:^,  s.  3  (1)).  "Public  highway"  includes  any  roadway  to  which  the 
public  are  granted  access  {ihicL,  s.  20  (1)).  Any  person  over  seventeen 
years  of  age  upon  payment  of  five  shillings  may  obtain  a  licence  (unless 
disqualified  by  the  Act),  upon  application  to  the  Council  within  whose 
area  he  resides,  and,  if  resident  abroad,  upon  application  to  any  authority, 
the  licensing  authority  having  no  discretion  in  the  matter  {ibid.,  s.  3  (5)). 
No  person  may  have  more  than  one  licence,  which  remains  in  force  for 
twelve  months  from  the  date  of  grant,  and  is  capable  of  renewal.  A 
licence  must  be  produced  whenever  demanded  by  the  police,  and  failure 
to  produce  renders  the  offender  liable  to  a  fine  not  exceeding  £5  {ibid., 
8.  3  (4)). 

Licences  may  be  suspended  or  taken  away  under  the  following  con- 
ditions (see  sec.  4) : — On  conviction  under  the  Act,  or  of  any  offence 
in  connection  with  the  driving  of  a  motor  car  {i.e.  such  as  manslaughter 
or  obstruction)  other  than  a  first  or  second  offence,  consisting  solely  of 
exceeding  any  speed  limit. 

(1)  The  Court  may  (if  dealing  with  a  person  holding  a  licence)  sus- 
pend the  licence  during  such  time  as  it  thinks  fit,  and  may  disqualify 
the  person  convicted  for  obtaining  a  licence  during  such  period  as  it 
thinks  fit. 

(2)  The  Court  may  (if  dealing  with  a  person  not  holding  a  licence) 
disqualify  him  for  obtaining  one  during  such  time  as  it  thinks  fit. 

(3)  The  Court  (if  dealing  with  a  person  holding  a  licence)  shall  cause 
particulars  of  the  conviction  and  of  any  order  of  the  Court  made  under 
sec.  4  of  the  Act  of  1903  to  be  endorsed  upon  any  licence  held  by  the 
person  convicted.  A  copy  of  the  particulars  so  endorsed  must  be  sent 
to  the  Council  issuing  the  licence. 

The  Court's  powers  of  suspension  are  discretionary,  and  may  not  be 
•exercised  on  a  charge  of  exceeding  the  speed  limit  fixed  under  the  Act 
until  two  convictions  have  been  recorded.  For  any  other  offence  con- 
nected with  driving  a  motor  car  the  powers  of  suspension  may  be 
exercised  on  a  first  conviction.  The  Court  is  compelled  to  endorse  a 
licence  on  conviction  for  any  offence  against  the  speed  limit  after  two 
previous  convictions  for  such  an  offence,  or  on  a  first  conviction  for  any 
other  offence  in  connection  with  driving  a  motor  car.  Any  person  con- 
victed of  an  offence  for  which  his  licence  must  be  endorsed  must  produce 
the  same  within  a  reasonable  time  for  endorsement.  NQu-production 
is  an  offence  under  the  Act  (Act  of  1903,  s.  4  (2)).  Probably  a  licence 
taken  out  after  an  offence,  but  before  conviction,  must  be  produced  for 
endorsement. 

Any  person  may  appeal  against  an  order  for  endorsement  in  the 
fiame  manner  as  a  person  may  appeal  who  is  ordered  to  be  imprisoned 
without  the  option  of  a  fine  {ibid.,  s.  4  (4)),  i.e.  an  unrestricted  right  of 
appeal  to  Quarter  Sessions  (42  &  43  Vict.  c.  49,  s.  19). 

A  licence  to  drive  is  personal,  and  may  not  be  transferred  or  lent 
<Act  of  1903,  8.  5).  To  lend  or  to  borrow  is  equally  an  offence.  It  is 
an  oflence  to  apply  for  a  licence  while  under  dis(iualification,  or  when 
applying  for  a  licence  to  omit  to  give  full  particulars  of  any  previous 
endorsement. 
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Duplicates  of  lost  or  defaced  licences  may  be  obtained  from  the 
licensing  authority  on  payment  of  a  fee  of  Is.  (Order  of  1903,  Art.  17). 

Speed. — The  maximum  speed  at  which  a  car  may  go  under  any  cir- 
cumstances is  twenty  miles  an  hour,  and  within  certain  limits  where 
special  regulations  have  been  made  by  the  Local  Government  Board  for 
the  safety  of  the  public  on  the  application  of  the  local  authority  may 
not  exceed  ten  miles  an  hour  (Act  of  1903,  s.  9).  In  practice  even 
this  rate  is  subject  to  considerable  limitation  (see  the  Heavy  Car 
Orders,  supra).  A  car  must  not  be  driven  recklessly  or  negligently,  or 
at  a  speed  or  in  a  manner  dangerous  to  the  public,  and  in  deciding 
whether  driving  is  reckless,  negligent,  or  dangerous  to  the  public,  the 
nature,  condition,  and  use  of  the  highway  must  be  taken  into  account, 
also  the  amount  of  traffic  actually  on  the  highway,  or  that  might 
reasonably  be  expected  to  be  on  the  highway  {ihid.,  1  (1)).  There  are 
four  distinct  offences  contemplated  above,  i.e.  driving  a  car  (1)  recklessly, 
(2)  negligently,  (3)  at  a  speed  dangerous  to  the  public,  and  (4)  at  a  speed 
which  might  under  certain  circumstances  be  dangerous  to  the  public. 
The  subsection  does  not  provide  for  one  offence  only,  and  a  defendant  is 
entitled  to  compel  the  prosecutor  to  elect  under  which  offence  he  will 
proceed,  otherwise  a  conviction  will  be  bad  for  duplicity  {B.  v.  Wells, 
1904,  20  T.  L.  R.  549 ;  91  L.  T.  98). 

1.  Reckless  Driving. — "  The  intention  of  the  section  was  to  prevent 
misconduct  in  the  management  of  a  motor  car  towards  the  public  who 
were  outside  it  on  the  highway"  {'per  Kennedy,  J.,  in  Troughton  v. 
Manning,  1905,  21  T.  L.  R.,  at  p.  409).  A  toll-keeper  who  refused  to 
get  out  of  the  way,  and  endeavoured  to  stop  a  car  by  holding  on  to  its 
side  was  carried  on  for  some  distance  and  eventually  fell  and  was  hurt. 
The  car  was  going  at  a  reasonable  speed.  Held  that  the  toll-keeper's 
action  and  subsequent  injury  were  facts  not  sufficient  to  show  "reckless 
driving  "  within  the  section  {ibid.). 

2.  Negligent  Driving. — This  offence  does  not  depend  upon  the  state 
of  the  traffic  actually  at  the  moment  when  the  driving  is  taking  place. 
There  need  be  no  direct  evidence  that  any  particular  person  or  vehicle 
using  the  highway  was  interrupted,  interfered  with,  incommoded,  or 
affected  by  reason  of  the  speed  of  a  car.  A  car  may  be  driven  to  the 
common  danger  of  passengers  although  no  passengers  were  actually 
endangered  {Mayheiv  v.  Sutton,  1901,  86  L.  T.  18).  "Having  regard  to 
the  traffic  on  the  highway,"  means  having  regard  to  the  traffic  on  the 
road,  and  not  to  the  traffic  in  the  immediate  vicinity  of  a  motor  {Smith 
v.  Boon,  1901,  84  L.  T.  593). 

3.  Manner  Dangerous  to  the  Public. — Though  it  is  a  separate  offence 
to  drive  at  a  speed  dangerous  to  the  public,  speed  is  an  element  which 
can  be  taken  into  consideration  when  the  charge  is  one  of  driving  to  the 
danger  of  the  public  {Hargreaves  v.  Baldtuin,  1905,  21  L.  T.  715 ;  93  L.  T. 
311;  explaining  B.  v.  Wells,  supra). 

4.  "  Speed  Dangerous  to  the  Public,  having  Begard  to  all  the  Circum- 
stances of  the  Case''  and  traffic  which  might  reasonably  be  expected  to  be  on 
the  Highway. — Evidence  may  be  admitted  to  show  the  general  nature 
of  the  traffic  on  the  road  in  question,  i.e.  the  traffic  usually  on  the  road, 
but  not  on  it  at  the  actual  moment  when  the  car  was  being  driven 
{Elwes  V.  Hopkins,  [1906]  2  K.  B.  1). 

5.  Evidence  as  to  Speed  and  Identity. — Signalling  and  stop-watch.  See 
Beresford  v.  St.  Albans  Justices,  1906,  22  T.  L.  R.  1 ;  Plancq  v.  Marks, 
1906,  22  T.  L.  R.  432. 
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6.  Speed  Limit  in  Royal  Parks. — The  regulations  made  by  the  Com- 
missioners under  sec.  4  of  the  St.  R.  &  0.,  1904,  No.  979,  by  virtue  of  the 
Parks  Regulation  Act,  1872,  are  good  and  not  ultra  vires  {Musgrave  v. 
Kennison,  1906,  21  T.  L.  R.  600). 

7.  Endorsement  of  Licence. — In  a  Royal  park,  in  case  of  conviction 
for  travelling  at  a  speed  greater  than  twelve  miles  an  hour  contrary  to 
the  regulations  made  under  the  Parks  Regulation  Act,  1872,  if  the 
ofience  be  a  first  offence  the  magistrate  is  not  bound  to  endorse  the 
driver's  licence  under  sec.  4  (1)  (c)  of  the  Act  of  1903  {R.  v.  Marsham, 
1907,  23  T.  L.  R.  629). 

8.  Obstructing  Police. — A  person  who  warns  motorists  of  the  exist- 
ence of  a  "  police  trap,"  and  so  causes  them  to  slacken  speed,  is  not 
obstructing  the  police  in  the  execution  of  their  duty  (Bastable  v. 
LiUle,  1906,  23  T.  L.  R.  38). 

9.  Aiding  and  Abetting  an  Offence. — The  owner  of  a  car  who  is  sitting 
next  to  a  driver  who  is  proceeding  at  an  excessive  and  dangerous  speed 
must  be  taken  to  be  aware  of  the  dangerous  speed,  and  is  guilty  of 
aiding  and  abetting  his  driver  in  breaking  the  law.  The  offence  being 
a  misdemeanor,  the  owner  can  be  convicted  as  a  principal  (Du  Cros  v. 
Lambaarne,  1906,  22  T.  L.  R.  3). 

10.  Smoke  Nuisance. — A  motor  omnibus,  under  five  tons  in  weight, 
which  emits  quantities  of  smoke  caused  by  excessive  lubrication,  cannot 
be  convicted  of  not  consuming  its  own  smoke,  as  this  refers  to  the  engine 
(which  was  smokeless).  See  sec.  30  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  and  Star  Omnibus  Co.  v.  Tagg,  1907,  23  T.  L.  R. 
488. 

Excise  Duties. — The  following  duties  are  payable  by  owners  of  motor 
cars : — (1)  If  of  four  or  more  wheels,  as  a  carriage,  under  51  &  52  Vict. 
c.  8,  s.  4,  £2,  2s.,  and  by  way  of  additional  duty  under  59  &  60  Vict.  c.  36,  if 
over  1  ton  but  under  2  tons  in  weight,  an  extra  £2,  2s. ;  and  if  over  2  tons, 
an  extra  £3,  3s.  A  motor  cycle,  or  any  description  of  light  locomotive 
of  three  or  less  wheels,  pays  only  15s.  If  a  motor  car  is  a  hackney 
carriage  which  does  not  stand  or  ply  for  general  hire,  and  is  let  for 
periods  of  less  than  three  months,  it  pays  a  15s.  licence  as  a  carriage, 
and,  in  addition,  the  duties  given  above,  fixed  by  59  &  60  Vict.  c.  36. 
If  the  car  stands  or  plys  for  general  hire,  a  further  fee  of  £2  must  be 
paid.  Twenty-one  days  is  allowed  from  the  first  day  of  keeping  a  car 
in  which  to  take  out  the  licence,  and  such  licence  must  be  renewed  on 
or  before  every  31st  day  of  January  (32  &  33  Vict.  c.  14,  s.  22).  If  taken 
out  after  1st  October  only  half  the  first  year's  duty  is  payable.  A  licence 
is  not  transferable.  Where  a  car  is  hired  for  more  than  a  year,  tlie 
hirer  is  regarded  for  excise  purposes  as  its  "  keeper,"  but  if  for  less  than 
a  year  the  lender  is  the  "keeper"  (38  &  39  Vict.  c.  23,  s.  11).  Motor 
car  owners  who  keep  a  driver  must  pay  an  excise  duty  annually  of  15s. 
for  keeping  a  "male  servant"  (3  Edw.  vii.  c.  36,  s.  13);  but  it  appears 
that  this  licence  is  not  necessary  if  the  driver  is  only  occasionally  used, 
and  is  chiefiy  employed  in  some  other  capacity,  or  only  gives  part  of  his 
time,  and  does  not  live  on  the  premises.  Those  persons  who  supply 
drivers  for  hire  must  take  out  licences  for  them.  Drivers  employed  on 
cars  conveying  goods,  or  on  cars  which  are  implements  of  trade  or 
husbandry,  are  not  chargeable  with  duty  (Local  Government  Board 
Circular,  1903).  Inland  Revenue  licences  can  be  demanded  only  by 
Inland  Revenue  officials,  and  not  by  police  or  public  (32  &  33  Vict. 
c.  14,  8.  33). 
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Cats  and  Omnibuses. — All  motor  cars,  i.e.  carriages  which  are  let  for 
hire  for  periods  of  less  than  three  months,  must  be  licensed  as  hackney 
carriages,  but  unless  such  carriages  stand  or  ply  for  hire  in  a  public 
street,  road,  or  place,  the  ordinary  "cab"  restrictions  do  not  apply 
(51  Vict.  c.  8,  s.  4).  See  London  Cab  and  Stage  Carriage  Act,  1907, 
7  Edw.  vii.  c.  55,  and  Cab;  Omnibus.  See  also  as  to  omnibus  the 
Heavy  Motor  Car  Order,  1904,  which  refers  to  motor  cars  exceeding 
two  tons  in  weight  unladen. 

Offences  and  Penalties. — The  following  are  the  principal  offences  which 
may  be  committed : — 

1.  For  offences  and  penalties  in  connection  with  the  structure  of  a 
motor  car,  see  the  Motor  Car  (Use  and  Construction)  Order,  1904. 

2.  Driving  on  footpath  (Highways  Act,  1835,  5  &  6  Will.  iv.  c.  50, 
s.  72). 

3.  Obstructing  footpath  (Highways  Act,  1835,  s.  72). 

4.  Causing  bodily  harm  by  wanton  or  furious  driving  or  wilful 
neglect  in  driving  (Offences  Against  the  Person  Act,  1861). 

5.  Reckless  or  negligent  driving  (Motor  Car  Act,  1903,  ss.  1  and  2). 

6.  Driving  (1)  at  a  speed  or  (2)  in  a  manner  dangerous  to  the  public, 
having  regard  to  all  the  circumstances  (Motor  Car  Act,  1903,  s.  1). 

7.  Exceeding  a  speed  of  twenty  miles  per  hour  (Motor  Car  Act, 
1903,  s.  9). 

8.  Exceeding  a  speed  of  ten  miles  an  hour  in  those  districts  where 
special  regulations  have  been  made  limiting  speed  (Motor  Car  Act, 
1903,  s.  9). 

9.  Furiously  driving  (Highways  Act,  1835,  s.  78;  Town  Police 
Clauses  Act,  1847,  s.  28;  Metropolitan  Police  Act,  1839;  Parks 
Regulation  Act,  1872). 

10.  Refusing  name  and  address  or  giving  false  name  and  address 
after  committing  an  offence  under  sec.  1  of  the  Motor  Car  Act,  1903. 
The  owner  of  the  car,  if  the  driver  gives  a  false  name  and  address  or 
refuses  to  give  any  name  and  address  at  all,  if  required,  must  give  such 
information  as  is  within  his  power,  which  may  lead  to  the  identification 
and  apprehension  of  the  driver.  If  the  owner  fails  to  give  such 
information  he  is  guilty  of  an  offence  under  the  Act  (Motor  Car  Act, 
1903,  s.  1  (3)). 

11.  Leaving  car  unattended,  obstructing,  improper  passing  or  over- 
taking, improper  control  (Highways  Act,  1835,  s.  78 ;  Motor  Car  Order 
(Use  and  Construction),  1904). 

12.  Drunk  in  charge  (Licensing  Act,  1872,  s.  12). 

13.  Failing  to  give  proper  warning  of  approach  by  omitting  to  sound 
bell  or  horn  (Use  and  Construction  Order,  1904,  Art.  IV.).  Neglecting 
to  carry  a  lamp  {ihid.,  Art.  II.  (7)).  Using  lamp  as  searchlight  {ihid.. 
Art.  II.  (7)).  Not  illuminating  number  on  car  (Registration  and 
Licensing  Order,  1903,  Art.  11). 

14.  Not  taking  out  excise  licences  for  carriages  (Customs  and  Inland 
Revenue  Act,  1869,  32  &  33  Vict.  c.  14,  ss.  25,  27,  33). 

15.  License  offences,  see  Driving  Licence,  swpra. 

16.  Registration  and  identification  offences,  see  Registration  and 
Identification,  swpra. 

17.  Unlawful  storing  or  keeping  of  petroleum,  see  Petroleum,  supra. 
For  responsibility  in  cases  of  accident,  see  Negligence  ;  Negligent 

Driving.     A  driver  comes  under  the  Workmen's  Compensation  Acts 
{q.v.)  if  injured  in  the  course  of  his  employment. 
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[AiUhorities. — The  Orders  cited  in  the  text,  and  Lucas  and  Crane's 
Law  Affecting  Motor  Cars,  1905  ed.] 

IVIulct. — A  fine  or  penalty. 

lYIultitude. — A  "multitude,"  as  used  by  Littleton,  sec.  432, 
was  said  to  mean  ten  or  more,  but  Coke  in  his  commentary  upon  this 
section  says,  "  I  could  never  read  it  restrained  by  the  common  law  to 
any  certain  number,  but  left  to  the  discretion  of  the  judges  "  (Co.  Litt. 
257a). 

IVIunicipal  Corporations. 
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Origin. — The  word  "  municipality  "  derives  its  name  from  the  Koman 
municipium — a  free  town  possessing  the  right  of  Eoman  citizenship,  but 
governed  by  its  own  laws.  Such  a  type  of  community  was  well  suited 
to  the  political  genius  of  the  Anglo-Saxons,  and  towns  formed  on  this 
self-governing  model  and  protected  by  royal  or  baronial  charters  sprung 
up  rapidly  in  mediaeval  England.  The  important  part  played  by  these 
well-ordered  and  peaceable  trading  communities  in  breaking  down  the 
power  of  the  feudal  barons  and  reinforcing  the  weakness  of  the  Crown  is 
well  known.  They  helped,  says  the  historian  Kobertson,  more  than  any 
other  cause  to  introduce  regular  government,  police,  and  arts.  They  are 
still  the  pillars  of  modern  civilisation. 

Boroughs  of  a  rude  kind  existed  from  a  very  early  period  (see  Pro- 
fessor Maitland's  Domesday  Booh),  but  it  was  not  until  the  reign  of 
Henry  vi.  that  the  first  charter  of  municipal  incorporation  ^as  granted. 
By  the  Municipal  Corporations  Act,  1835,  the  various  chartered  muni- 
cipalities, which  had  grown  up  in  the  long  interval  between  the  Wars  of 
the  Koses  and  the  date  of  the  first  Eeforni  Bill,  were  brought  under  a 
comprehensive  and  uniform  scheme  of  constitution  and  government,  to 
the  end,  as  the  Act  recites,  "  that  the  same  might  for  ever  be  and  remain 
well  and  quietly  governed."  Between  1835  and  1882  no  less  than 
thirty-two  amending  Acts  were  added  to  the  statute-book.  All  these 
are  now  consolidated  in  the  Municipal  Corporations  Act,  1882,  summing 
up  in  its  260  sections  and  9  schedules  the  experience  and  progress  of 
over  four  hundred  years.  London  is  legislated  for  separately,  but  325 
boroughs  and  cities,  with  a  population  of  over  9  millions,  are  at  the 
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present  moment  regulated  by  the  provisions  of  this  Act,  some  49  decayed 
boroughs  having  been  weeded  out  by  the  Municipal  Corporations  Act, 
1883.  Of  these  325  municipal  corporations,  264  are  ordinary  boroughs, 
61  are  borough  counties,  that  is  to  say  they  have,  in  addition  to  the 
incidents  of  an  ordinary  borough,  the  duties,  powers,  and  privileges  of 
an  administrative  county  under  the  Local  Government  Act,  1888. 

Many  of  the  subjects  touched  upon  in  this  article  have  been  dealt 
with  in  other  parts  of  the  work  under  the  proper  alphabetical  headings. 
But  they  cannot  be  excluded  from  an  article  the  aim  of  which  is  to  give 
a  general  survey  of  the  law  as  to  municipal  corporations. 

Constitution  and  Government  of  Borough. — A  Borough  under  the 
Act  is  defined  (s.  7)  in  the  usual  style  of  statutory  circumlocution 
as  a  city  or  town  to  which  the  Act  applies,  and  the  Act  applies  (s.  6) 
to  every  city  and  town  to  which  the  Municipal  Corporations  Act, 
1835,  applied  at  the  commencement  of  the  Act  of  1882,  and  to  any 
town,  district,  or  place  whereof  the  inhabitants  are  incorporated  after 
the  commencement  of  the  Act,  and  whereto  the  provisions  of  the 
Municipal  Corporations  Acts  are  under  the  Act  of  1882  extended  by 
charter.     See  p.  481. 

Name. — The  municipality  is  for  purposes  of  identification  to  bear  a 
name — nomen  collectivum — "  The  Mayor,  Aldermen,  and  Burgesses  of  the 
Borough  of  ."     If  the  borough  is  a  city,  the  burgesses  are  styled 

■citizens  (s.  8).  Who  these  "  burgesses  "  or  "  citizens  "  are  is  defined  by 
sec.  9  of  the  Act. 

The  Burgesses. — A  person  is  not  to  be  deemed  a  Burgess  unless 
enrolled.  To  be  entitled  to  be  enrolled  as  a  burgess  a  person  must  be 
of  full  age,  in  occupation  of  some  qualifying  property,  such  as  a  house, 
warehouse,  counting-house,  shop,  etc.,  of  the  clear  yearly  value  of  £10, 
must  have  resided  for  twelve  months  in  the  borough  or  within  seven 
miles  of  it,  and  must  have  been  rated  to  all  the  poor  rates  made  during 
the  qualifying  period  of  twelve  months  in  respect  of  the  qualifying 
property,  subject  to  the  allowance  of  four  months'  absence  granted  in 
•certain  cases  by  the  Municipal  Voters  Relief  Act,  1885,  and  the  Electoral 
Disabilities  Removal  Act,  1891,  and  must  have  paid  the  rates  up  to 
5th  of  January  before  the  following  20th  July.  These  conditions  ful- 
filled entitle  the  ratepayer  to  enrolment,  unless  he  is  an  alien  or  has 
received  union  or  parochial  relief  or  other  alms  during  the  aforesaid 
twelve  months,  or  is  disentitled  under  some  Act  of  Parliament.  Medical 
■or  surgical  assistance  from  the  trustees  of  municipal  charities  or  removal 
to  a  hospital  does  not  count  as  relief,  nor  does  an  inhabitant's  child  being 
taught  in  any  public  or  endowed  school  (s.  33  (4)). 

The  Council. — An  abstract  legal  entity,  convenient  as  it  is  to  deal 
with,  can  only  discover  its  mind  and  will  through  agents,  and  the  legis- 
lature has  accordingly  provided  (s.  10)  that  the  municipal  corporation 
of  a  borough  shall  be  capable  of  acting  by  the  council  of  the  borough, 
and  that  the  council  shall  exercise  all  powers  vested  in  the  corporation 
by  the  Act  or  otherwise.  This  council,  in  other  words,  is  to  be  the 
executive  of  the  municipal  corporation,  but  it  is  more  than  a  mere 
executive  body;  it  is  the  soul  of  the  corporation,  occupying  a  much 
more  independent  and  autocratic  position  than  the  directors  of  a  com- 
pany, for  instance.  The  council  is  to  consist  of  the  mayor,  aldermen, 
and  councillors. 

The  Mayor. — The  mayor  is  to  be  a  fit  person,  elected  by  the  council 
irom  among  the  aldermen  or  councillors,  or  persons  qualified  to  be  such 
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(s.  15).  His  term  of  office  is  to  be  for  one  year,  and  he  may  receive  such 
remuneration  as  the  council  think  reasonable.  He  is,  by  virtue  of  his 
office,  a  justice  for  the  borough,  subject  to  removal  under  the  Justices 
of  the  Peace  Act,  1906,  s.  4.  He  is  to  have  precedence  in  all  places  in 
the  borough,  subject  to  the  provisions  of  the  Act  as  to  justices  (s.  15). 
A  person  who  is  elected  mayor  and  refuses  to  act  is  liable  to  pay  a  fine 
not  exceeding  £100. 

The  Councillors. — A  councillor  must  be  a  "  fit "  person ;  he  must  also 
be  an  enrolled  burgess,  must  reside  within  fifteen  miles,  and  be  possessed 
of  property  or  rated  to  the  poor  rate  to  a  certain  amount  (s.  11).  A 
woman  is  not  in  the  technical  sense  a  fit  person  {Hoi^e  v.  Lady  Sand- 
hurst, 1889,  23  Q.  B.  D.  79),  though  she  is  entitled  under  sec.  63  of  the 
Act  to  vote  if  not  married  (B.  v.  Harrald,  L.  R.  7  Q.  B.  361),  nor  is 
an  officer  on  full  pay,  nor  a  felon  undergoing  punishment.  Infancy, 
bankruptcy,  holy  orders,  elective  auditorship,  or  the  holding  of  any 
place  of  profit  in  the  disposal  of  the  council  are  also  disqualifications ; 
but  drunkenness,  it  would  seem,  is  not  a  disqualification  {Alexander  v. 
Jenkins,  [1892]  1  Q.  B.  797).  As  to  the  effect  of  prolonged  absence  from 
meetings,  see  Kershaw  v.  Shoreditch  Borough  Council,  95  L.  T.  55.  An 
interest  in  any  contract  or  employment  with  the  council  will  disqualify, 
subject  to  certain  exceptions  (s.  12  (2))  (see  Cox  v.  Truscott,  69  J.  P. 
174;  Nicholscm  v.  Fields,  1862,  7  H.  &  N.  810;  Simpson  v.  Ready,  1845, 

13  L.  J.  Ex.  193 ;  Ta%osey  v.  White,  1827,  5  Barn.  &  Cress.  125 ;  Fletcher 
V.  Hudson,  1881,  7  Q.  B.  D.  611 ;  Miles  v.  M'lhoraith,  1883,  8  App.  Cas. 
120 ;  Mayor  of  Salford  v.  Lever,  [1891]  1  Q.  B.  168 ;  OCarroll  v.  Hastings, 
[1905]  2  Ir.  R.  590,  K.  B.  D. ;  Norton  v.  Taylor,  75  L.  J.  P.  C.  79).  A 
councillor's  term  of  office  is  three  years  (s.  13).  One- third  of  the 
council — those  who  have  been  longest  in  office — are  to  retire  in  rotation 
every  year. 

The  Aldermen. — The  number  of  these  is  to  be  one-third  of  the  coun- 
cillors. They  are  elected  by  the  council,  and  must  be  either  councillors 
or  qualified  to  be  councillors.  The  term  of  office  for  aldermen  is  six 
years — twice  that  of  councillors,  one-half  of  the  body — the  longest  in 
office — retiring  in  rotation  every  year.  The  aim  of  the  legislature 
seems  to  have  been  to  create  or  rather  perpetuate  in  the  aldermen  of 
a  borough  an  office  of  dignity  and  infiuence  in  local  affairs,  and  of 
greater  permanence  than  that  of  councillor ;  and  in  accordance  with  this 
aldermen  have  generally  been  selected  from  the  justices  of  the  peace 
or  persons  whose  rank  and  position  in  the  county,  experience  in  local 
affairs,  or  special  knowledge  peculiarly  qualify  them  to  aid  and  elevate 
the  work  of  local  self-government.  Like  the  mayor,  any  qualified 
person  elected  to  a  corporate  office  and  declining  to  accept  it  is  liable 
to  a  fine  not  exceeding  £50  (s.  34)  (see  K  v.  Wigan  Corporation,  1885,. 

14  Q.  B.  D.  908). 

Town  Clerk. — The  chief  officers  of  the  council  are  the  town  clerk 
and  the  treasurer.  Both  offices  cannot  be  held  by  the  same  person. 
The  town  clerk  must  be  a  fit  person,  not  a  member  of  the  council  (s.  17). 
He  holds  his  office  during  pleasure.  He  is  intrusted  with  the  charge 
and  custody  of  the  corporation's  deeds  and  charters.  As  town  clerk,  he 
can  have  no  lien  on  these  muniments,  but  as  solicitor  he  may  on  papers 
on  which  he  has  done  work  in  that  capacity  (R.  v.  Sankey,  1839, 
5  Ad.  &  E.  423 ;  44  R.  R.  453). 

Treasurer. — The  treasurer  must  not  be  a  member  of  the  council,  and 
ho,  too,  holds  office  during  pleasure  (s.  18).     He  is  not  the  servant  of 
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the  coimcil,  but,  as  custodian  of  the  borough  funds,  owes  a  duty  to  the 
burgesses  as  a  body,  and  cannot  plead  the  orders  of  the  council  for  an 
unlawful  act  (Att.-Gen.  v.  Be  Winton,  [1906]  2  Ch.  106). 

Meetings. — The  council  is  required  to  hold  four  quarterly  meetings 
in  every  year  for  the  transaction  of  business.  The  mayor  may  at  any 
time  call  a  meeting  of  the  council.  If  he  refuses  to  do  so  after  a  requisi- 
tion for  that  purpose  signed  by  five  members  of  the  council,  any  five 
members  of  the  council  may  call  a  meeting  (s.  22  and  second  schedule). 
The  council  may  appoint  committees. 

By-Laws. — Corporation,  mayor,  councillors,  aldermen,  treasurer,  town 
clerk  are  but  means  to  an  end ;  and  the  end  for  which  all  such  muni- 
cipal machinery  is  designed  and  to  which  it  is  directed  is  the  good 
government  of  the  borough  and  the  welfare  of  the  inhabitants  of  the 
borough.  To  secure  this  consummation  the  council  is  by  sec.  23  of  the 
Act  empowered  to  make  By-Laws  for  the  good  rule  and  government  of 
the  borough,  and  for  the  prevention  and  suppression  of  nuisances.  And 
inasmuch  as  by-laws  without  a  sanction  are  vain,  the  council  is  further 
empowered  to  impose  fines  not  exceeding  in  any  case  £5  for  enforcing 
the  observance  of  such  by-laws;  and  this  power  is  not  restricted  to 
offences  for  which  a  summary  method  of  punishment  already  exists 
{Teale  v.  Harris,  1896,  60  J.  P.  744).  Our  common  law  presumes  every 
man  to  know  the  law,  but  in  the  case  of  these  local  laws  or  by-laws  the 
legislature  has  been  careful  to  secure  that  everyone  amenable  to  them 
shall  have  due  notice  or,  at  least,  means  of  knowledge.  No  by-law  is  to 
come  into  force  until  the  expiration  of  forty  days  after  a  copy  thereof 
has  been  fixed  on  the  town  hall  in  a  conspicuous  place  on  or  near  the 
outer  door  (s.  232).  The  legislature  has  also  taken  care  that  these 
by-laws  shall  not  be  improvidently  made.  Two-thirds  at  least  of  the 
council  must  be  present  at  the  making  of  a  by-law,  and  the  by-law  when 
made  must,  unless  it  is  one  for  the  prevention  and  suppression  of  a 
nuisance,  be  passed  by  His  Majesty  in  Council  (s.  23  (4)). 

Validity  of  By-Laws. — A  large  body  of  case  law  has  grown  up 
touching  by-laws  and  their  validity.  The  criterion  in  all  such  cases — 
whether  the  by-law  is  the  by-law  of  a  railway  company,  of  a  corporation 
like  the  Trinity  House,  of  a  chartered  trading  company  or  a  municipal 
corporation — is  the  same ;  is  the  by-law  reasonable  or  unreasonable  ?  is 
it,  that  is  to  say,  reasonably  necessary  for  the  objects  of  the  corporation 
— in  the  case  of  a  municipal  corporation,  for  the  good  government  of  the 
borough  ?  This  consideration  defines  and  circumscribes  the  legislative 
capacity  of  the  council.  A  by-law  cannot,  for  instance,  be  reasonable 
which  is  repugnant  to  statute  law — as  to  what  is  repugnant,  see  Gentel 
v.  Eapps,  71  L.  J.  K.  B.  105 — or  to  that  common  law  which  is  the  per- 
fection of  reason.  Hence  a  by-law  in  undue  restraint  of  trade  is  bad. 
Sec.  247  of  the  Act,  indeed,  expressly  provides  that  notwithstanding 
any  custom  or  by-law  every  person  in  any  borough  may  keep  any  shop 
for  the  sale  of  all  lawful  wares  and  merchandises  by  wholesale  or  retail, 
and  use  every  lawful  trade,  occupation,  mystery,  and  handicraft  for  hire, 
gain,  sale,  or  otherwise  within  any  borough;  but  this  recognition  and 
respect  for  the  right  of  free  trading  does  not  disable  the  council  from 
making  valid  by-laws  to  regulate  trading  in  the  borough,  e.g.  by  pro- 
hibiting the  slaughtering  of  any  animal  within  the  walls  of  a  city 
(Fierce  v.  Bartrum,  1775,  Cowp.  269).  Some  illustrations  of  what  are 
good  by-laws  and  what  are  not  may  be  instructive.  The  following  have 
been  held  valid: — A  by-law  against  any  person  frequenting  or  using 
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any  street  or  other  place  for  the  purpose  of  bookmaking  or  betting 
{Burnett  v.  Berry  (No.  1),  [1896]  1  Q.  B.  641 ;  65  L.  J.  M.  C.  118 ;  Jones 
V.  Walters,  1898,  78  L.  T.  167 ;  Davies  v.  Jeans,  6  F.  (Just.  Cas.),  37  Court 
of  Just. ;  Kitson  v.  Ashe,  68  L.  J.  Q.  B.  286 ;  Kruse  v.  Johnson,  47  L.  J. 
Q.  B.  792) ;  against  keeping  a  shooting  gallery,  swingboat,  or  roundabout, 
to  the  annoyance  of  passengers  in  any  street  or  public  place  or  land 
adjoining  {Teale  v.  Harris,  1896,  60  J.  P.  744);  a  by-law  prohibiting  the 
use  of  any  noisy  instrument  to  the  annoyance  of  any  of  the  inhabitants, 
n.h.  a  concertina  is  a  noisy  instrument  {Booth  v.  Howell,  1889,  53  J.  P. 
678) ;  so,  too,  a  by-law  making  it  an  offence  for  anyone  to  play  upon  a 
musical  instrument,  or  sing,  "  or  make  any  noise  whatever  in  any  street 
or  near  any  house  "  within  the  borough  after  having  been  required  by  a 
householder  or  police  constable  to  desist  {B.  v.  Powell,  1885,  51  L.  T.  92; 
Brownsconihe  v.  Johnson,  78  L.  T.  265).  On  the  other  hand,  a  by-law 
that  no  person  should  play  upon  any  musical  instrument  in  any  of  the 
streets  of  a  borough  on  Sunday  was  held  bad  {Johnson  v.  Croydon  {Mayor 
of),  1886,  16  Q.  B.  D.  708);  likewise  a  by-law  imposing  a  fine  on  any- 
one who  should  play  upon  any  musical  or  noisy  instrument,  or  should 
sing,  recite,  or  preach  in  any  street  without  having  previously  obtained 
a  licence  in  writing  from  the  mayor  {Munro  v.  Watson,  1888,  57  L.  T. 
366);  likewise  a  by-law  prohibiting  persons  under  a  penalty  from 
frequenting  or  using  any  street  or  other  public  place  for  the  purpose 
of  selling  or  distributing  any  paper  devoted  wholly  or  mainly  to  giving 
information  as  to  the  probable  result  of  races,  steeplechases,  or  other 
competitions  {Scott  v.  Pilliner,  73  L.  J.  K.  B.  998).  A  by-law  that 
parents  should  be  liable  to  a  penalty  if  they  suffered  a  child  to  be  selling 
articles  in  the  streets  after  a  certain  hour  was  held  ultra  vires  as  too 
general  and  absolute  {Macdonald  v.  Lochrane,  1887,  51  J.  P.  629).  So  a 
by-law  that  "no  person  shall  wilfully  annoy  passengers  in  the  street" 
was  held  void  for  uncertainty  {Nash  v.  Finlay,  85  L.  T.  682).  As  to  a 
by-law  regulating  the  charge  for  bathing  machines,  see  Parker  v.  Clegg, 
2  L.  G.  E.  608  D. ;  and  see  By-Law,  Vol.  I.  p.  493. 

The  town  council  of  a  borough  made  a  by-law,  "  that  if  any  butcher 
or  dealer  in  meat,  or  any  fishmonger,  poulterer,  or  other  person,  shall 
expose  or  offer  for  sale  on  his  premises,  or  have  in  his  possession  with 
intent  to  sell  or  expose  for  sale,  any  meat,  fish,  poultry,  or  other  victuals 
or  provisions  unfit  for  the  food  of  man,  he  shall  be  subject  to  a  penalty 
to  be  recovered  before  justices  who  shall  decide  on  the  unfitness."  A 
grocer  exposed  for  sale  on  his  premises  cheese  which  the  justices  held 
was  unfit  for  food,  and  convicted  him  accordingly : — Held  that  to  expose 
for  sale  or  to  have  possession  of  with  intent  to  sell,  things  unfit  for 
human  food,  was  a  nuisance  at  common  law,  that  consequently  the 
by-law  was  within  the  powers  of  the  corporation,  and  that  the  grocer 
was  within  the  by-law  {Shillito  v.  Thompson,  1876,  45  L.  J.  M.  C.  18; 
1  Q.  B.  D.  12 ;  see  also  Dunstan  v.  Imperial  Gas  Co.,  1833,  3  Barn.  &  Adol. 
125  ;  37  R  Pt.  352).  A  by-law  creating  an  offence,  for  which  it  imposes 
a  fine  or  other  punishment,  must  be  clear  and  unambiguous  in  its 
language  {Foster  v.  Mo(yre,  1880,  4  L.  R.  Ir.  670).  Every  by-law  may 
be  repealed  by  the  same  body  that  made  it  {B.  v.  Ashwell,  1812,  12 
East,  22). 

Public  Health  Acts. — By-laws  are,  in  the  main,  prohibitive,  not 
mandatory.  But  in  addition  to  the  regulative  jurisdiction  by  by-laws, 
the  council  is  invested  with  the  powers  of  an  urban  sanitary  authority 
under  the  Public  Health  Act,   1875  {Kirkdale  Burial  Board  v.  Cor- 
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poration  of  Liverpool,  [1904]  1  Ch.  829;  and  see  A.-G.  v.  Ashboio-ne 
Eecreation  Co.,  72  L.  J.  Ch.  47 ;  Devonport  v.  Tozer,  71  L.  J.  Ch.  754). 
As  to  the  liability  of  a  municipal  corporation  for  a  nuisance,  see 
A.-G.  V.  Dorchester  Corporation,  94  L.  T.  682 ;  for  negligence,  see 
Hawthorn  Corporation  v.  Kannaluick,  75  L.  J.  P.  C.  7.  The  scheme 
of  the  Public  Health  Act  by  sec.  5  is  to  divide  all  England  into  certain 
districts,  in  each  of  which  there  is  to  be  an  authority  either  rural  or 
urban,  and  each  of  such  districts  is  to  be  subject  thenceforth  to  the 
jurisdiction  of  the  local  authority  established  by  the  Act,  and  invested 
with  the  powers  in  the  Act  mentioned.  In  the  case  of  a  borough  this 
authority  is  the  mayor,  aldermen,  and  burgesses  acting  by  the  council. 
The  council  and  the  urban  authority  are  not  in  such  a  case  two  distinct 
bodies.  The  corporate  body  is  the  local  board,  and  every  contract  made 
with  the  corporation  acting  as  a  local  board,  or  with  the  corporation 
alone,  is  made  with  the  corporation  {Andrews  v.  Ryde  {Mayor  of),  1874, 
L.  R.  9  Ex.  302 ;  43  L.  J.  Ex.  172). 

As  urban  authority,  the  council  possesses  a  great  variety  of  powers — 
the  power  of  altering  or  discontinuing  sewers,  cleansing  offensive  ditches, 
closing  polluted  wells,  compelling  paving  of  streets,  demolition  of  houses, 
disposal  of  sewage,  enforcing  ashpit  and  privy  accommodation  and  purifica- 
tion of  houses,  laying  water  mains,  etc.  These  powers  are  further  enlarged 
for  the  purposes  of  urban  improvement  and  embellishment  by  the  Public 
Health  Act,  1891.  Under  this  Act  a  municipal  council  may  adopt  the 
powers  of  the  Act  with  respect  to  the  prevention  of  danger  from  telegraph 
wires,  the  disposal  and  carriage  of  refuse,  the  structure  of  floors,  hearths, 
staircases,  and  the  height  of  rooms  to  be  used  for  human  habitation,  for 
keeping  courts  and  passages  clean;  the  powers  with  respect  to  the 
exposing  for  sale  of  articles  unfit  for  human  food  (see  Food,  Vol.  I. 
p.  143,  and  Adulteration,  Vol.  I.  p.  200) ;  licensing  of  slaughter-houses 
{Goodwin  v.  Sale,  76  L.  J.  K.  B.  654),  building  operations,  safety  of 
platforms,  balconies,  cabmen's  shelters,  statues  and  monuments,  closing 
parks  and  pleasure  grounds,  letting  for  hire  pleasure-boats,  music  and 
dancing  licences.  The  council  may  further,  under  the  Local  Government 
Act,  1894,  take  over  the  powers  of  any  local  authority  constituted  under 
the  Lighting  and  Watching  Act,  1833,  the  Baths  and  Washhouses  Acts, 
1846-1882  (amended  Baths  and  Washhouses  Acts,  1899,  62  &  63  Vict. 
c.  29),  the  Burial  Acts,  1852-1885,  the  Public  Improvements  Act,  1860, 
the  Public  Libraries  Act,  1892,  and  the  Infectious  Diseases  Act,  1893. 
As  to  Housing  of  the  Working  Classes,  see  Housing  of  Working  Classes 
Act,  53  &  54  Vict.  c.  70,  and  Housing  of  Working  Classes  Act,  63  &  64 
Vict.  c.  59.  As  to  shop  hours,  see  the  Shop  Hours  Act,  1904,  c.  31.  As 
to  loans  to  enable  persons  to  acquire  small  houses,  see  the  Small  Dwellings 
Acquisition  Act,  1899,  62&63  Vict.  c.  44.  As  to  open  spaces,  see  the 
Open  Spaces  Act,  1906,  6  Edw.  vii.  c.  25  ;  and  as  to  liquor  licences,  see 
the  Licensing  Act,  1872  (s.  38),  and  the  Licensing  Act,  1904  (s.  5  (4)). 
The  council  may  also  extend  the  application  of  any  local  Act  existing  at 
the  date  of  the  Municipal  Corporations  Act  for  lighting  part  of  a  borough 
to  the  rest  of  the  borough.  Under  the  Electric  Lighting  Act,  1882  (s.  3), 
the  Board  of  Trade  may  licence  a  municipal  corporation  supplying  elec- 
tricity for  lighting  purposes  ;  and  under  the  Electric  Lighting  Act,  1888 
(ss.  2,  3),  a  municipal  corporation  may  acquire  such  an  undertaking  by 
compulsory  purchase  at  a  "fair  market  value."  Under  the  Public 
Health  Act,  1875  (s.  162),  a  municipal  corporation  may  purchase  gas 
and  waterworks  undertakings,  but  it  can  only  do  so  by  agreement,  not 
compulsorily. 
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Boroughs,  as  above  mentioned,  are  divided  into  two  classes — ordinary- 
boroughs  and  borough  counties.  In  the  case  of  these  latter — borough 
counties — of  which  there  are  sixty-one,  there  is  transferred  to  the 
council  of  the  borough  by  the  Local  Government  Act,  1888,  the  ad- 
ministrative business  of  the  justices  of  the  county  in  Quarter  Sessions 
assembled,  that  is  to  say,  all  business  done  by  the  Quarter  Sessions  or 
any  committee  appointed  by  the  Quarter  Sessions  in  respect  of  the 
several  matters  following  :—(i.)  The  borrowing  of  money ;  (ii.)  shire 
halls,  county  halls,  assize  courts,  judges'  lodgings,  lock-up  houses,  court- 
houses, justices'  rooms,  police  stations,  and  county  buildings'  works  and 
property  ;  (iii.)  the  licensing  under  any  general  Act  of  houses  and 
other  places  for  music  or  dancing,  and  the  grant  of  licences  under  the 
Racecourses  Licensing  Act,  1879 ;  (iv.)  the  provision,  enlargement, 
maintenance,  management,  and  visitation  of,  and  other  dealing  with, 
asylums  for  pauper  lunatics;  (v.)  the  establishment  and  maintenance 
of,  and  the  contribution  to,  reformatory  and  industrial  schools;  (vi.) 
bridges  and  roads  repairable  with  bridges,  and  any  powers  vested  by  the 
Highways  and  Locomotives  (Amendment)  Act,  1878,  in  the  county 
authority ;  (vii.)  the  execution,  as  local  authority,  of  the  Acts  relating 
to  contagious  diseases  of  animals,  to  destructive  insects,  to  fish  conser- 
vancy, to  wild  birds,  to  weights  and  measures,  and  to  gas  meters,  and 
of  the  Local  Stamp  Act,  1869;  (viii.)  any  matters  arising  under  the 
Riot  (Damages)  Act,  1886 ;  (ix.)  the  registration  of  rules  of  scientific 
societies  under  6  &  7  Vict.  c.  36 ;  the  registration  of  charitable  gifts 
under  52  Geo.  iii.  c.  102;  the  certifying  and  recording  of  places  of 
religious  worship  under  52  Vict.  c.  155 ;  the  confirmation  and  record  of 
the  rules  of  loan  societies  under  3  &  4  Vict.  c.  110;  (x.)  any  other 
business  transferred  by  the  Act  (L.  G.  A.,  1888).  As  to  compensation 
for  loss  of  contributions  where  a  county  borough  is  carved  out  of  a 
county,  see  West  Hartlepool  Borough  Council  v.  Durham  County  Council, 
76  L.  J.  K.  B.  859. 

Contracts. — A  municipal  corporation  can  only  enter  into  such  con- 
tracts as  are  within  the  scope  of  the  objects  for  which  it  was  incorporated. 
Any  contract  going  beyond  this  limitation  is  ultra  vires,  and  it  is  a 
corollary  from  this  proposition  that  the  governing  body  of  a  corporation 
cannot  use  the  funds  of  the  community  for  a  purpose  other  than  that 
for  which  the  corporation  was  constituted  {Shrewsbury  &  Birmingham 
Bly.  Co.  V.  L.  &  JV.  W.  Ely,  Co.,  1857,  6  H.  L.  C.  113;  10  E.  R.  1237; 
Taylor  v.  Chichester  Ely.  Co.,  1866,  L.  R.  2  Ex.  356  ;  Pickering  v.  Stephenson, 
1872,  L.  R.  14  Eq.  322). 

But  this  will  not  prevent  a  corporation  acting  in  any  ordinary  matter 
of  business  in  the  manner  in  which  an  individual  conducting  the  same 
kind  of  business  can  act.  There  is  nothing  illegal,  for  instance,  or  ultra 
vires  in  a  corporation  defending  its  servant  in  an  action  of  libel  in 
respect  of  matter  published  by  the  servant  if  the  matter  complained 
of  was  published  in  the  usual  course  of  that  business  {Breay  v.  Royal 
British  Nurses  Association,  [1897]  2  Ch.  272;  66  L.  J.  Ch.  587;  and  see 
TaurUon  v.  Eoyal  Insurance  Co.,  1864,  2  H.  &  M.  135  ;  71  E.  R.  413  ;  and 
Henderson  v.  Bank  of  Australasia,  1888,  40  Ch.  1).  170).  Sec.  174  (2) 
of  the  Public  Health  Act,  1875,  requiring  contracts  by  an  urban 
authority  to  specify  some  pecuniary  penalty  in  case  the  terms  of  the 
contract  are  not  fully  performed  is  directory  only,  and  its  omission  will 
not  avoid  tlie  contract  (Soothill  Uvper  Urban  Council  v.  Wakefield  Rural 
Council,  1905,  74  L.  J.  Ch.  703). 
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Sealing. — The  general  rule  is  that  contracts  by  municipal  corporations 
must  be  under  seal  (1  Black.  Com.  475;  Comyns,  Big.  "Franchise," 
P.  12,  13;  Bac.  Ahr.  "Corp."  E. ;  Ludlow  {Mayor  of)  v.  Charlton,  1840, 
6  Mee.  &  W.  815  ;  55  E.  E.  794  ;  Church  v.  Imperial  Gas  Light  Co.,  1838, 
6  Ad.  &  E.  846  ;  45  E.  E.  638  ;  Oxford  {Mayor  of)  v.  Crow,  [1893]  3  Ch. 
535) — it  is  the  only  way  in  which  a  corporation  can  express  its  will, 
or  do  any  act ;  and  this  requirement  as  to  sealing  is,  as  Eolfe,  B.,  points 
out,  no  merely  technical  rule ;  the  seal  authenticates  the  concurrence 
of  the  whole  body  corporate.  But  whenever  the  rigour  of  the  rule 
would  occasion  very  great  inconvenience,  or  tend  to  defeat  the  very 
object  for  which  the  corporation  was  created,  an  exception  has  been 
allowed,  e.g.  in  such  insignificant  acts  not  affecting  the  revenues  of  the 
corporation,  as  appointing  a  mere  servant — a  butler,  cook,  or  bailiff; 
but  for  appointment  to  an  office  of  any  importance  such  as  a  medical 
officer  {Dyke  v.  St.  Pancras  Board  of  Guardians,  1873,  27  L.  T.  342),  a 
solicitor  {Arnold  v.  Poole  {Mayor  of),  1842,  4  Man.  &  G.  860;  61  E.  E. 
664;  and  see  Brooks  v.  Torquay  Corporation,  1902,  71  L.  J.  K.  B.  109), 
a  collector  of  poor  rates  {Smart  v.  West  Ham  Union,  1855,  10  Ex.  Eep. 
867),  or  clerk  to  master  of  workhouse  {Austin  v.  Guardians  of  Bethnal 
Green,  1874,  L.  E.  9  C.  P.  91),  sealing  is  still  necessary  or  the  appointee 
cannot  recover  his  salary.  If  the  contract  is  executed,  and  the  other 
party  has  had  the  benefit  of  it,  the  corporation  may  sue  on  it,  but  it 
does  so  on  the  executed  consideration  and  the  implied  contract  arising 
therefrom,  not  on  the  unsealed  contract ;  and  the  same  principle  applies 
where  the  corporation  has  acted  upon  an  executed  contract,  as  by 
accepting  rent ;  it  is  then  to  be  presumed  against  the  corporation  that 
everything  has  been  done  to  make  a  binding  demise  {Doe  d.  Pennington 
V.  Taniere,  1848,  12  Q.  B.  N.  S.  998 ;  18  L.  J.  Q.  B.  49 ;  and  see  Crook 
V.  Seaford  Corporation,  1871,  L.  E.  6  Ch.  551;  and  Spencer,  Whateley  & 
Underhill  v.  Southall- Norwood  Urban  Council,  1905,  3  L.  G.  E.  641). 
When  sealed,  the  contract  of  a  corporation  is  like  that  of  an  individual 
{Dartford  Union  v.  Trickett,  1889,  59  L.  T.  754).  The  seal  must  be 
affixed  with  the  authority  of  the  council  meeting  as  a  council  {BArcy  v. 
Taraar,  Kit  Hill  and  Callington  Ply.  Co.,  1866,  L.  E.  2  Ex.  158). 

Property  of  Corp)oration. — The  general  rule  or  policy  of  English  law 
is  that  corporations  can  only  hold  land  by  licence  from  the  Crown. 
This  rule  sprang  from  the  jealousy  with  which  the  State  viewed  the 
growing  acquisitions  of  ecclesiastical  corporations  and  the  locking  up 
of  land  in  the  dead  hand,  and  the  Mortmain  Acts — a  shattered  but 
picturesque  ruin — still  witness  to  the  strength  of  the  sentiment.  The 
Municipal  Corporations  Act,  1882,  so  far  relaxes  the  rule  that  it  allows 
a  municipal  corporation  to  contract  for  the  purchase  of  land  either  in 
or  out  of  the  borough,  but  (i.)  it  restricts  the  amount  to  five  acres  ;  and 
(ii.)  the  corporation  can  only  make  the  purchase  for  certain  specified 
objects — for  building  a  town  hall,  council  house,  justices'  room,  with 
or  without  a  police  station  and  cells  or  lock-ups,  quarter  and  petty 
sessions  house  or  assize  court-house,  with  or  witliout  judges'  lodgings, 
a  polling  station,  or  some  other  building  necessary  or  proper  for  the 
purposes  of  civic  life.  The  Mortmain  and  Charitable  Uses  Act,  1888, 
now  sanctions  in  addition  to  this  the  acquisition  of  land  for  a  public 
park,  garden,  or  recreation  ground,  or  for  a  public  museum;  and  the 
Military  Lands  Act,  1892,  sanctions  purchases  for  the  purposes  of  that 
Act.  If  a  municipal  corporation  desires  to  acquire  land  beyond  this, 
the  council  must  obtain  the  sanction  of  the  Local  Government  Board. 
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Nor  can  the  council  sell,  mortgage,  or  alienate  any  corporate  land 
(M.  C.  A.,  1883,  s.  107;  Local  Government  Act,  1888,  s.  72),  except  where 
authorised  to  do  so  by  some  special  Act  of  Parliament,  as  for  building 
workmen's  dwellings  (35  &  36  Vict.  c.  68,  s.  10),  or  for  baths  and  wash- 
houses  (9  &  10  Vict.  c.  74,  s.  24 ;  45  &  46  Vict.  c.  30,  s.  3),  or  for  a  public 
recreation  ground  (22  Vict.  c.  27,  s.  3 ;  53  &  54  Vict.  c.  15).  With  this 
sanction,  and  subject  to  such  conditions  as  the  Board  may  direct  as  to 
investment,  the  council  may  sell,  exchange,  mortgage,  charge,  demise, 
lease,  or  otherwise  deal  with  the  corporate  land,  but  without  the  paternal 
supervision  of  the  Local  Government  Board  all  that  the  council  can  do 
is  to  grant  leases  for  thirty-one  years  and  seventy-five  years  respectively, 
and  renewals  on  the  terms  specified  in  sees.  108,  109  of  the  Municipal 
Corporations  Act,  1883.  If  a  municipal  corporation  determines  to 
convert  any  corporate  land  into  sites  for  working-men's  dwellings,  and 
obtains  the  approval  of  the  Treasury  for  so  doing,  the  corporation  may 
for  that  purpose  make  grants  or  leases  for  terms  of  999  years,  or 
any  shorter  term,  of  any  parts  of  the  corporate  land.  As  to  restrictive 
covenants,  see  Davis  v.  Leicester  Corporation,  [1894]  2  Ch.  208. 

Borough  Fund. — The  municipal  machinery  which  has  been  sketched 
above  cannot  be  worked,  it  is  obvious,  without  expenditure,  any  more 
than  any  other  administrative  machinery,  charitable,  economic,  or 
political.  The  source  from  which  in  the  case  of  municipal  corporations 
the  working  revenue  is  derived  is  the  Borough  Fund.  This  fund  is 
the  borough  chest  or  treasury,  and  into  it  go — but  passing  through  the 
hands  of  the  treasurer  (s.  142) — the  rents  and  profits  of  all  corporate 
land,  and  the  interest,  dividends,  and  annual  proceeds  of  all  moneys,  dues, 
chattels,  and  valuable  securities  belonging  or  payable  to  the  corporation, 
or  to  any  member  or  officer  of  it  in  his  corporate  capacity,  and  every 
fine  or  penalty  for  any  offences  against  the  Act.  It  may  also  be  increased 
by  the  income  of  moneys  received  from  the  Secretary  of  State  as  a 
consideration  for  the  transfer  of  barracks,  store  houses  for  arms  and 
ammunition,  or  other  buildings  or  land  under  the  Militia  Service  Act 
of  1873.  The  revenue  thus  provided  is  applicable  to  the  purposes  of 
the  corporation,  but  its  application  is  strictly  confined  to  the  purposes 
authorised  expressly  or  impliedly  by  the  Municipal  Corporations  Act 
or  some  other  Act,  and  by  the  constitution  of  the  borough.  Any  appli- 
cation to  other  than  such  purposes  is  ultra,  vires  and  may  be  restrained 
by  injunction  {A.-G.  v.  Aspinall,  1833,  2  Myl.  &  Cr.  613 ;  40  E.  E.  773 ; 
45  R.  R.  142 ;  A.-G.  v.  Norwich  (Mayor  of),  1833,  2  Myl.  &  Cr.  406 ; 
40  E.  R.  695 ;  44  R.  R.  143 ;  A.-G!  v.  Newcastle-on-Tyne  {Mayor  of), 
1889,  23  Q.  B.  D.  492;  A.-G.  v.  De  Winton,  [1906]  2  Ch.  106;  Tyne- 
mouth  Corporation  v.  A.-G.,  [1899]  A.  C.  293);  only  rents,  profits, 
interests,  dividends,  and  annual  proceeds,  moreover,  can  be, spent ;  the 
principal  cannot  be  touched.  The  payments  to  which  the  borough  fund 
is  applicable,  and  with  which  it  is  charged,  are  prescribed  by  sec.  140  of 
the  Act,  and  specified,  in  part,  in  the  fifth  schedule.  A  distinction  is 
there  drawn  between  payments  which  may  be  made  out  of  the  fund 
without  an  order,  that  is,  an  order  of  the  borough  council,  and  payments 
which  may  not  be  made  without  an  order.  The  payments  which  may  be 
made  without  an  order  are  the  remuneration  (if  any)  of  the  mayor,  of 
the  recorder,  of  the  stipendiary  magistrate,  of  the  town  clerk,  treasurer, 
clerk  of  the  peace,  and  any  other  officer  appointed  by  the  council,  and 
of  the  clerk  to  the  justices;  also  tlie  remuneration  and  allowances 
certified  by  the  Treasury  to  be  payable  to  the  Treasury  in  respect  of  an 
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election.  Payments  which  may  not  be  made  without  an  order  are  {inter 
alia)  expenses  incurred  by  overseers  and  town  clerk  in  enrolling 
burgesses  and  holding  municipal  elections,  the  accommodation  of  an 
election  Court,  furnishing  and  maintaining  corporate  buildings,  fees 
payable  to  the  clerk  of  the  peace  and  the  borough  coroner,  to  the 
borough  police  and  watch  committee,  of  altering  wards,  of  obtaining 
a  charter  of  incorporation,  and  all  other  expenses  charged  on  the 
borough  fund  by  any  Act  of  Parliament,  or  necessarily  incurred  in 
carrying  the  Act  (M.  C.  A.)  into  effect.  All  payments  out  of  the 
borough  fund  are  to  be  made  by  the  treasurer  (s.  142  (1)).  Any  order 
of  the  council  for  payment  is  to  be  signed  by  three  members  of  the 
council,  and  countersigned  by  the  town  clerk  (s.  141).  If  a  payment 
order  is  challenged  it  may  be  disallowed  wholly  or  in  part  by  the  High 
Court  (King's  Bench  Division)  irrespective  of  the  independent  remedy 
in  Chancery  by  injunction  (A.-G.  v.  Blackhurn  Corporation,  1888,  57  L.  T. 
385).  The  payments  in  the  schedule  are  not  exhaustive,  and  many 
doubtful  and  difficult  questions  are  constantly  arising  as  to  what  may 
and  what  may  not  be  paid  out  of  the  borough  fund.  Those  may  be 
illustrated  by  a  few  examples.  Thus  a  municipal  corporation  cannot 
spend  its  funds  in  bringing  an  action  for  libel  in  respect  of  a  letter 
charging  the  corporation  with  corruption,  for  it  is  only  the  individual 
and  not  the  corporation  in  its  corporate  capacity  who  can  be  guilty  of 
such  an  offence  (Manchester  (Mayor  of)  v.  Williams,  [1891]  1  Q.  B.  94; 
60  L.  J.  Q.  B.  23) ;  but  it  may,  if  the  statement  reflects  on  its  character  in 
the  conduct  of  its  business,  without  proof  of  special  damage  (South  Hetton 
Coal  Co.  v.  North-Eastern  News  Association,  [1894]  1  Q.  B.  133) ;  nor 
can  a  municipal  corporation,  though  lord  of  the  manor,  entertain  juries 
of  the  manor  to  dinner  and  refreshments,  and  charge  the  expenses  to 
the  borough  fund  (R.  v.  Bideford  (Mayor  of),  1883,  47  J.  P.  7567^.),  or 
purchase  out  of  the  borough  fund  a  gold  chain  for  the  mayor  (A.-G.  v. 
Batley,  1872,  26  L.  T.  (K  S.)  392);  or  pay  out  of  the  borough  fund  the 
costs  of  an  officer  of  its  own  who  has  incurred  a  penalty  under  sec.  193 
of  the  Public  Health  Act  (B.  v.  Ramsgate  (Mayor  of),  1889,  24  Q.  B.  D.  66 ; 
58  L.  J.  Q.  B.  352 ;  and  see  Tynemouth  Corporation  v.  A.-G.,  [1899] 
A.  C.  293) ;  or  travelling  expenses  incurred  by  a  member  of  the  council 
(R.  V.  Dolhy,  1902,  66  J.  P.  521) ;  or  pay  interest  on  a  fund  which 
the  corporation  is  authorised  to  contribute  to  the  endowment  of  a 
college  (A.-G.  v.  Cardiff  (Mayor  of),  [1894]  2  Ch.  337);  or  satisfy  a 
judgment  given  for  a  sum  of  money  not  legally  due  (A.-G.  v.  Newcastle- 
on-Tyne,  1889,  23  Q.  B.  D.  392) ;  or  carry  on  the  business  of  carriers 
(A.-G.  V.  Manchester  Corporation,  [1906]  1  Ch.  643).  On  the  other  hand, 
a  corporation  was  held  entitled  to  pay  out  of  its  borough  fund  a  sum 
for  the  due  celebration  of  Her  late  Majesty's  jubilee  (A.-G.  v.  Blackburn 
Corporation,  1888,  57  L.  T.  385);  and  a  corporation  may  always  pay  out 
of  its  corporate  funds  the  expenses  of  defending  any  attack  made  by  a 
Bill  in  Parliament  on  its  property,  powers,  or  privileges,  but  not,  it  has 
been  held,  the  expenses  of  opposing  a  Bill  to  supply  water  to  the  town 
{E.  v.  Sheffield  Corporation,  1871,  L.  Pt.  6  Q.  B.  652),  or  a  Bill  promoted 
by  a  gas  company  which  sought  to  alter  the  price  of  gas  supplied  to  tlie 
town  (A.-G.  v.  Swansea  Corporation,  [1898]  1  Ch.  602).  See  Legal 
Proceedings,  infra.  Obtaining  a  free  passage  over  a  footbridge  for  the 
inhabitants  of  a  borough  is  a  public  benefit  on  which  a  corporation 
may  spend  the  borough  funds  (A.-G.  v.  Newcastle-on-Tync  Corporation, 
[1892]  A.  C.  568).     A  municipal  corporation  may  also,  under  statutory 
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authority,  contribute  to  laying  out  and  planting  public  walks  or  pleasure 
grounds  (P.  H.  A.  1891,  s.  45),  to  expenses  incurred  by  a  board  of 
salmon  conservators  in  exercise  of  their  powers  under  the  Sea  Fisheries 
Act,  1888,  or  towards  the  expenses  of  any  inquiry  conducted  by  the 
Charity  Commissioners  into  any  charities  which  are  by  the  trusts 
governing  their  administration  expressly  appropriated  in  whole  or  in 
part  for  the  benefit  of  the  borough.  A  municipal  corporation  may  also 
pay  the  expenses  of  a  library  authority  under  the  Public  Libraries  Act, 
1892,  55  &  56  Vict.  c.  53,  s.  18  (1)  («);  as  to  the  persons  to  vote  on  a 
requisition  to  ascertain  the  opinion  of  the  ratepayers  as  to  the  adoption 
of  the  Public  Libraries  Act,  see  A.-G.  v.  Croydon  Corporation,  1889, 
42  Ch.  D.  178;  and  35  &  36  Vict.  c.  91 ;  41  &  42  Vict.  c.  26,  s.  30; 
51  &  52  Vict.  c.  43,  s.  4. 

Borough  Bate. — If  the  borough  fund  is  insufficient  to  meet  the  demands 
upon  it,  the  council,  it  would  seem,  has  no  power  to  contract  a  tem- 
porary loan  until  the  amount  can  be  obtained  out  of  the  rates  (cp.  B.  v. 
Beed,  1880,  5  Q.  B.  D.  483);  for  this  reason  the  payment  of  interest  on 
an  overdraft  at  the  corporation's  bankers  is  illegal  {A.-G.  v.  De  Winton, 
[1906]  2  Ch.  106).  Recourse  must  be  had  to  a  borough  rate.  For  the 
purposes  of  such  a  rate  the  council  must  from  time  to  time  estimate  as 
correctly  as  it  can  what  amount,  in  addition  to  the  borough  fund,  will  be 
sufficient  for  the  purpose  in  view,  giving  in  such  estimate  particulars 
of  the  proposed  expenditure  under  general  heads,  but  in  sufficient 
detail  to  be  explanatory  of  the  purposes,  and  may  order  a  rate  to  that 
amount  to  be  made  in  the  borough.  Such  a  rate  may  be  made  retro- 
spectively in  order  to  raise  money  for  the  payment  of  charges  and 
expenses  incurred,  or  which  have  come  in  course  of  payment  at  any 
time  within  six  months  before  the  making  of  the  rate.  The  contribu- 
tions are  to  be  assessed  on  the  several  parishes  and  parts  of  parishes  in 
the  borough,  according  to  the  valuation  list  in  force  for  the  time  being 
according  to  the  last  poor  rate;  and  for  purposes  of  assessment  the 
council  may  require  the  rate  assessment  books  to  be  brought  before 
them  (s.  144  (7)) ;  but  the  council  only  order  the  rate  for  the  particular 
total  amount ;  they  do  not  fix  the  amount  per  pound  to  be  paid ;  that 
is  done  by  the  overseers.  If  the  overseers  of  a  parish  think  that  parish 
aggrieved  by  a  borough  rate,  they  may  appeal  to  the  recorder,  or,  if 
none,  to  the  next  Quarter  Sessions  for  the  county.  When  made,  the  rate 
is  to  be  collected  by  the  overseers  of  the  parish  or  respective  parishes,  in 
the  same  way  as  the  poor  rate.  The  council  have  no  power  to  collect 
it  or  to  appoint  overseers  to  collect  it. 

If  a  parish  is  wholly  in  a  borough,  the  overseer  pays  the  parish  con- 
tribution out  of  the  poor  rate.  If  a  parish  is  partly  in  and  partly  out  of 
a  borough,  the  overseers  on  receipt  of  an  order  for  payment  of  money  for 
the  contribution  of  the  part  of  a  parish  in  the  borough  towards  the  rate, 
assess  and  levy  from  the  occupiers  of  hereditaments  rateable  to  the  poor 
rate  in  that  part  of  tlie  parish  the  amount  necessary  for  the  contribution, 
and  pay  it  over  to  the  order  of  the  town  council ;  if  the  overseers  fail  to 
pay  over,  the  remedy  of  the  council  is  to  levy  off  them  by  distress  by 
virtue  of  a  warrant  signed  by  the  mayor,  and  sealed  with  the  corporate 
seal,  or  signed  by  the  justices  in  and  for  the  borough,  not  by  mandamm 
to  the  overseer  to  levy  a  rate  {B.  v.  Hunslct  Overseers,  1863,  1  El.  &  El. 
775).  The  granting  of  a  distress  warrant  in  such  a  case  is  a  matter  of 
discretion  {Tynemoutk  Union  v.  Backworth  Overseers,  1888,  57  L.  J.  M.  C. 
53).     The  proceeds  of  a  borough  rate  when  collected  go  to  the  borough 
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fund,  and  are  applicable  to  the  same  purposes  as  the  borough  fund.  The 
corporation  inserting  in  the  precept  to  the  overseers  the  amount  levied 
in  the  fund  will  not  invalidate  the  rate  {Durham  {Mayor  of)  v.  Fouler, 
1889,  22  Q.  B.  D.  394). 

Watch  Rate. — Under  sec.  197  of  the  Municipal  Act  the  council  of 
any  borough  where,  at  the  commencement  of  the  Act,  a  watch  rate  was 
leviable,  may  levy  such  rate;  and  see  Local  Government  Act,  1888,  s.  38. 
See  Police,  infra. 

If  the  borough  fund  is  more  than  sufficient  for  the  purposes  to  which 
it  is  applicable  under  the  Act  (M.  C.  A.,  1882),  or  otherwise  by  law,  the 
surplus  is  to  be  applied  under  the  direction  of  the  council  for  the  public 
benefit  of  the  inhabitants  and  improvement  of  the  borough  (s.  143).  It 
is  only,  however,  when  the  surplus  arises  from  the  rents  and  profits 
of  the  property  of  a  municipal  corporation  that  it  can  be  applied  in 
improving  the  borough  by  drainage,  enlargement  of  streets,  or  other- 
wise. It  would  obviously  be  a  dangerous  power  to  intrust  to  town 
councils  to  allow  them  to  pay  for  schemes  of  improvement  out  of  a 
borough  rate  (cp.  B.  v.  Sheffield  {Mayor  of),  1872,  L.  E.  6  Q.  B.  652 ; 
A.-G.  V.  Birmingham,  1866,  L.  E.  3  Eq.  552).  Quarter  Sessions  boroughs 
are  exempt  from  county  rate ;  but,  on  the  other  hand.  Quarter  Sessions 
boroughs  are  liable  in  respect  of  the  costs  arising  out  of  the  prosecution, 
maintenance,  and  punishment  of  all  offenders  committed  for  trial  from 
the  borough  to  the  assizes  for  the  county,  that  is  for  its  own  prisoners 
(and  see  the  Prisons  Act,  1877,  ss.  4,  57 ;  the  Local  Government  Act, 
1888,  ss.  32  (3)  a,  35  (6),  38,  39  (1),  100;  MullinsY.  Treasurer  of  Surrey, 
1881,  7  App.  Gas.  1 ;  Prison  Commissioners  v.  Corporation  of  Liverpool, 
1879,  4  Q.  B.  D.  329 ;  1880,  5  Q.  B.  D.  332).  Sec.  153  gives  the  mode 
in  which  the  borough  is  to  account  to  the  county. 

Borroiving. — Municipal  corporations  find  themselves  frequently  under 
a  necessity  of  borrowing  (see  Borrowing  Powers) — in  these  days  especi- 
ally when  improvements  march  fast — for  the  execution  of  public  works. 
It  may  be  the  building  of  a  town  hall,  public  library,  an  assize  Court, 
the  inauguration  of  a  new  system  of  drainage,  or  the  acquisition  of  water- 
works and  gasworks.  Every  facility  is  now  offered  for  such  schemes  of 
municipal  amelioration.  Thus  the  council  of  a  borough  is  empowered 
by  sec.  120  of  the  Municipal  Corporations  Act,  1883,  to  borrow  money 
for  the  purpose  of  building,  enlarging,  repairing,  improving,  and  fitting 
up  any  building  authorised  by  the  Act,  e.g.  working-men's  dwellings, 
and  may  levy  a  rate  and  mortgage  it  to  repay  the  loan.  The  council 
may  also  borrow  at  interest  on  the  security  of  any  corporate  land,  or  of 
the  borough  fund  or  borough  rate  (ss.  106,  112),  under  the  Local  Loans 
Act  or  otherwise.  The  sanction  of  the  Local  Government  Board  is 
required  in  such  a  case,  and  a  month's  notice  of  the  intended  applica- 
tion for  such  sanction  must  be  given  by  fixing  the  notice  on  the  town 
hall.  The  Local  Government  Board  in  giving  the  sanction  may,  as  a 
condition,  require  that  the  money  borrowed  as  the  security  of  the  mort- 
gage or  charge  be  repaid  with  all  interest  thereon  in  thirty  years  or  any 
less  period,  and  either  by  instalments  or  by  means  of  a  sinking  fund,  or 
both.  Sec.  113  provides  how  such  a  sinking  fund  is  to  be  formed,  by 
the  appropriation  of  yearly  or  half-yearly  sums,  to  be  accumulated  at 
compound  interest  and  invested.  The  legitimate  investments  are  now 
prescribed  by  the  Trustee  Act,  1893.  Under  the  Local  Loans  Act, 
1875,  and  the  Local  Loans  Sinking  Fund  Act,  1885,  the  town  council 
of  a  borough  may  secure  loans  raised  under  the  Acts  by  the  issue 
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of  debentures  and  debenture  stock.  The  Public  Health  Act,  1890,  s.  52, 
further  empowers  a  municipal  corporation  to  borrow  by  the  creation  of 
stock. 

Editcation. — The  council  of  every  county  borough  is  the  local  educa- 
tion authority  under  the  Education  Act,  1902,  for  the  purposes  of  both 
higher  and  elementary  education,  and  the  council  of  every  non-county 
borough  with  a  population  of  over  10,000  is  the  local  education  authority 
(see  Education,  Vol.  V.  p.  39). 

Administration  of  Justice. — This  is  one  of  the  most  important  func- 
tions and  privileges  of  a  municipal  corporation  (see,  too,  Inferior  Courts). 
Some  boroughs  possess  a  separate  Court  of  Quarter  Sessions.  But  where 
a  borough  has  no  such  separate  Court,  the  justices  of  the  county  in  which 
the  borough  is  situate  are  to  exercise  the  jurisdiction  of  justices  in  and 
for  the  county.  The  King  may,  however,  grant  to  the  borough  a  separate 
commission  of  the  peace  and  assign  to  any  persons  His  Majesty's  com- 
mission to  act  as  justices  in  and  for  such  a  borough.  Every  borough 
justice  must  reside  in  the  borough  or  within  seven  miles  of  it,  or  occupy 
a  warehouse  or  other  property  in  the  borough.  He  must,  before  quali- 
fying, take  the  usual  oaths — the  oaths  of  allegiance  and  the  judicial 
oaths  (s.  157)  (see  Oaths);  but  acts  done  by  an  unsworn  justice  are 
still  valid  {Margate  Pier  Co.  v.  Hannam,  1819,  3  Barn.  &  Aid.  266 ; 
22  R.  R.  378;  E.  v.  Jordan,  1808,  9  East,  2637i.). 

The  mayor  is  ex  officio  a  justice  for  the  borough  during  his  year 
of  office,  and  also  for  the  year  succeeding  his  year  of  office.  The  mayor 
is  entitled  to  precedence  over  all  other  justices  acting  in  and  for  the 
borough,  and  is  entitled  to  take  the  chair  at  all  meetings  of  justices 
held  in  the  borough  at  which  he  is  present.  He  may  be  removed  under 
sec.  4  of  the  Justices  of  the  Peace  Act,  1906. 

A  solicitor  or  proctor  is  disqualified  from  being  a  justice  of  a  county, 
of  a  city  or  of  a  town  in  which  he  practises  (34  &  35  Vict.  c.   18, 

The  jurisdiction  of  borough  justices  is  the  same  with  respect  to 
offences  committed  and  matters  arising  within  the  borough  as  that  of 
a  justice  for  a  county  with  respect  to  offences  committed  and  matters 
arising  within  the  county  (s.  158).  County  justices  cannot  exclude 
borough  justices  from  taking  part  in  the  trial  of  a  person  for  an  offence 
alleged  to  have  been  committed  within  the  borough  {R.  v.  Williamson, 
1890,  7  T.  L.  R.  534).  As  to  the  jurisdiction  of  borough  justices  in  regard 
to  the  relief  of  the  poor,  see  12  &  13  Vict.  c.  64,  s.  1 ;  15  &  16  Vict.  c.  38. 
A  difficulty  which  inevitably  arises  in  the  case  of  borough  justices  is  that 
such  justices  are  commonly  interested  as  councillors  or  ratepayers  in 
€ases  coming  before  them.  To  meet  this  difficulty  the  Public  Health 
Act,  1875,  s.  258,  provides  that  no  justice  of  the  peace  is  tp  be  deemed 
incapable  of  acting  in  cases  arising  under  that  Act  by  reason  of  his  being 
a  member  of  the  local  authority  or  being  a  ratepayer  or  one  of  a  class 
liable  to  contribute  to  or  to  be  benefited  by  any  rate  or  fund  out  of 
which  expenses  are  to  be  defrayed ;  but  this  is  to  be  understood  of 
a  technical  interest  merely.  If  the  justices  have  such  a  substantial 
interest  as  may  give  them  a  real  bias,  they  ought  not  to  act.  They 
must  not,  for  instance,  hear  a  summons  for  nuisance  in  which  they  are 
practically  prosecutors.  If  they  do,  the  conviction  will  be  quashed 
{R.  V.  Millage,  1879,  4  Q.  B.  I).  332;  R.  v.  Cumberland  JJ.,  Ex  parte 
Midland  Rly.  Co.,  1848,  17  L.  J.  Q.  B.  102;  R.  v.  Lee,  1882,  9  Q.  B.  D. 
394;  R,  v.  Great   Yarmouth  JJ.,  1882,  8  Q.  B.  D.  525;  R.  v.  Mayor  of 
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Deal,  Ex  parte  Curling,  1882,  45  L.  T.  439 ;  B.  v.  Henley,  [1892]  1  Q  B 
504). 

When  a  separate  commission  of  the  peace  is  granted  to  a  borouc^h 
the  council  must  provide  and  furnish  a  suitable  justices'  room  with  the 
offices,  for  the  business  of  the  borough  justices.  No  room  in  a  house 
licensed  for  the  sale  of  intoxicating  liquors  may  be  used  for  this  purpose. 

Clerk  to  the  Justices. — This  person  is  appointed  by  the  justices  to  the 
borough,  and  is  removable  at  their  pleasure  (s.  159);  consequently  with- 
out notice  and  without  reason  assigned  {Hayman  v.  Governing  Body  of 
Bughy  School,  1874,  43  L.  J.  Ch.  834).  He  must  not  be  an  alderman 
or  councillor  or  clerk  of  the  peace  of  the  borough  (B.  v.  Bodmin  (Mayor), 
1892,  40  W.  R  606),  and  he  must  not  by  himself  or  his  partner  be 
employed  or  interested  directly  or  indirectly  in  the  prosecution  of  any 
offender  committed  for  trial  by  the  justices,  at  the  peril  of  a  fine  (s.  159). 
This  fine  is  the  penalty  for  contravention  of  the  section.  Interest  in  a 
justices'  clerk  does  not  vacate  the  appointment.  See  Justices'  Clerk, 
Vol.  VII.  p.  593. 

Stipendiary  Magistrate. — The  council  may,  if  they  desire  it,  obtain 
the  appointment  of  a  salaried  stipendiary  magistrate  on  petition  to  the 
Secretary  of  State  (s.  161).  Such  a  stipendiary  is  a  Court  of  summary 
jurisdiction,  and  can  act  alone  where  otherwise  two  justices  are  required ; 
he  cannot  act  as  recorder.  The  Secretary  of  State  may  appoint  a  deputy 
stipendiary  where  the  stipendiary  is  incapable  of  doing  so  (Recorders 
Stipendiary  Magistrates  and  Clerks  of  the  Peace  Act,  1906). 

Quarter  Sessions  and  Becorder. — The  King  may  also  on  petition  to 
His  Majesty  in  Council  grant  the  borough  a  separate  Court  of  Quarter 
Sessions  (s.  162).  In  this  case  the  Council  is  to  appoint  a  fit  person  to 
act  as  clerk  of  the  peace.  The  King  may  also  appoint  for  a  borough 
having  a  separate  Court  of  Quarter  Sessions  a  recorder,  who  must  be 
a  barrister  of  five  years'  standing.  A  person  may  be  recorder  of  two 
or  more  boroughs  conjointly  (s.  163).  The  recorder  takes  precedence 
next  after  the  mayor.  He  may  be  a  revising  barrister  for  the  borough, 
but  he  is  disqualified  from  acting  as  an  alderman  or  councillor  or  from 
serving  in  Parliament  for  the  borough.  A  recorder  is  to  hold  once  at 
least  in  every  quarter  of  a  year  a  Court  of  Quarter  Sessions  in  and  for 
the  borough.  At  this  Court,  which  is  a  Court  of  record,  he  sits  as  sole 
judge,  and  takes  cognisance  of  all  crimes,  offences,  and  matters  cognisable 
by  Courts  of  Quarter  Sessions  for  counties  in  England.  The  municipal 
council  of  a  borough  having  a  separate  Court  of  Quarter  Sessions  is  liable 
to  pay  the  costs  and  expenses  attending  the  prosecution  of  felonies  com- 
mitted in  the  borough  (s.  169;  and  see  Ex  parte  County  Coicncil  of  Kent 
and  Town  Councils  of  Dover  and  Sandwich,  [1891]  1  Q.  B.  389;  and 
Thetford  Corporation  v.  Norfolk  County  Council,  [1898]  2  Q.  B.  468). 

Borough  Civil  Court. — The  recorder  is  to  be  the  judge  of  the  borough 
civil  Court,  if  any  (s.  175).  Where  the  town  clerk  does  not  act  as 
a  registrar,  the  council  is  to  appoint  a  registrar  of  the  borough  Court. 
Such  registrar  must  not  practise  as  a  solicitor  in  the  Court.  Each 
borough  civil  Court  is  to  be  holden  for  trial  of  issues  of  fact  and  law 
four  times  at  least  in  each  year. 

Sheriff. — Where  a  borough  is  also  a  county  of  itself  (see  p.  472),  the 
council  is  on  the  9th  November  in  every  year  to  appoint  a  fit  person  to 
execute  the  office  of  sheriff.  Such  a  borough-county  sheriff  has  the 
ordinary  duties  and  powers  of  a  Sheriff  ;  the  law  as  to  which  is  now 
to  be  found  consolidated  in  the  Sheriffs  Act,  1887. 
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Boi'ough  Juries. — These  are  regulated  by  sec.  186  of  the  Act.  Every 
burgess,  unless  exempt  or  disqualified,  is  liable  to  serve  on  grand  juries  in 
the  borough  and  on  juries  for  the  trial  of  issues  joined  either  in  the  Court 
of  Quarter  Sessions  or  in  the  borough  civil  Court. 

Police. — This  department  is  regulated  by  what  is  termed  the  watch 
committee — a  sub-committee  of  the  municipal  corporation  (s.  190).  It 
is  the  function  of  this  watch  committee  to  appoint  from  time  to  time 
a  sufficient  number  of  fit  men  to  be  borough  constables,  and  to  frame 
regulations  for  the  guidance  of  the  constables  and  to  secure  their  efficiency 
— that  they  shall  not,  like  Dogberry  and  Verges,  "  go  sit  upon  the  church 
bench,  and  then  to  bed."  A  copy  of  these  regulations  is  to  be  sent  to  the 
Secretary  of  State. 

A  borough  constable  may,  while  on  duty,  apprehend  any  idle  and 
disorderly  person  whom  he  finds  disturbing  the  public  peace,  or  whom 
he  has  just  cause  to  suspect  of  intention  to  commit  a  felony,  and  deliver 
him  to  the  constable  in  attendance  at  the  nearest  watch  house,  until 
he  can  be  brought  before  a  justice.  Bail  may  in  some  cases  be  taken 
(ss.  193,  227).  A  borough  constable  guilty  of  neglect  or  disobedience 
may  be  imprisoned,  or  lined,  or  dismissed.  Assaulting  or  resisting  a 
borough  constable  is  punishable  with  a  fine  not  exceeding  £5.  And  see 
Prevention  of  Crimes  Amendment  Act,  1885,  s.  12. 

Sec.  196  contains  provisions  for  the  appointment  of  special  constables 
where  the  ordinary  police  force  is  insufficient  (see  B.  v.  Hulton,  1849, 
13  Q.  B.  592 ;  78  R.  R.  465).  The  expenses  of  a  police  force  may,  in 
those  boroughs  where  a  watch  rate  could  be  levied  at  the  commencement 
of  the  Act,  be  defrayed  by  levy  of  a  watch  rate  (s.  197),  otherwise  they 
ace  payable  out  of  the  borough  fund. 

Part  X.  of  the  Act  deals  with  the  rights  of  freemen,  that  is  to  say, 
any  person  of  the  class  whose  rights  and  interests  were  reserved  by  the 
Municipal  Corporations  Act,  1835. 

Legal  Proceedings. — These  are  regulated  by  sees.  219-227.  In  summary 
proceedings  for  offences  and  fines  under  the  Act,  the  information  is  to 
be  laid  within  six  calendar  months  after  the  commission  of  the  offence. 
Any  person  aggrieved  by  a  conviction  of  a  Court  of  summary  jurisdic- 
tion may  appeal  therefrom  to  a  Court  of  Quarter  Sessions  (see  Summary 
Jurisdiction  Act,  1879,  s.  31).  Yihq^  primd  facie  go  to  the  treasurer  of 
the  borough  (s.  221).  Service  of  summons  or  warrant  is  regulated  by 
sec.  223. 

An  action  to  recover  a  fine  from  any  person  for  acting  in  a  corporate 
office  without  having  made  the  requisite  declaration,  or  without  being 
qualified,  is  hedged  round  with  various  restrictions.  It  can  only  be 
brought  by  a  burgess  of  the  borough ;  the  plaintiff  must,  moreover,  have 
served  notice  in  writing  on  the  alleged  usurper  within  fourteen  days 
after  the  cause  of  action  arose,  of  his  intention  to  sue,  and  the  action 
must  have  been  commenced  within  three  months  after  the  cause  of 
action  arose.  The  Courts  require  the  plaintiff  to  give  security  for  costs 
— usually  £100 — and  unless  the  plaintiff  gets  judgment,  the  defendant 
is  to  be  entitled  to  his  costs,  to  be  taxed  as  between  solicitor  and 
client.  If  the  plaintiff  succeeds,  he  gets  a  moiety  of  the  fine,  which 
is  not  to  exceed  £50.  The  risk  to  the  informer  is  therefore  great ;  the 
reward  small. 

When  a  person  claims  to  hold  a  corporate  office  improperly,  the 
Crown,  acting  as  visitor  of  municipal  corporations  by  the  King's  Bench 
Division  (see  Corporation)  may  inquire  by  what  title  or  authority  he 
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usurps  the  office.  This  it  does  by  the  proceeding  known  as  Q210 
warranto  (q.v.).  The  relator  need  not  be  a  burgess,  but  he  must  be  an 
inhabitant.  Applications  for  an  information  in  the  nature  of  a  Quo 
warranto  are  like  actions,  hedged  in  by  various  safeguards  against 
abuses.  The  Court  has,  moreover,  always  a  discretion  in  granting  the 
writ,  and  it  will  be  specially  cautious  where  the  application  is  by  an 
individual,  and  not  by  the  corporation  or  mayor.  Neither  will  it 
interfere  to  try  the  title  where  there  has  been  a  mere  irregularity, 
without  any  bad  faith,  or  where  to  do  so  would  be  nugatory,  as  where 
the  claimant  if  reinstated  might  be  immediately  and  legally  dis- 
missed— Lex  nihil  frustra  facit  (B.  v.  Ward,  1872,  L.  E.  8  Q.  B.  210; 
Ux  parte  Richards,  1877,  3  Q.  B.  D.  368;  In  re  Wiseman,  1888, 
3  T.  L.  E.  12). 

Bills  in  Parliament. — The  governing  body  in  any  district  may,  under 
the  Borough  Funds  Act,  1872,  when  in  their  opinion  it  is  expedient  to 
promote  or  oppose  any  local  or  personal  Bill  in  Parliament,  or  prosecute 
or  defend  any  legal  proceedings  necessary  for  the  promotion  or  protec- 
tion of  the  interests  of  the  inhabitants,  apply  the  public  funds  or  rates- 
in  payment  of  necessary  costs  and  expenses,  but  there  must  for  this 
purpose  be  an  "  absolute  majority  "  of  the  "  governing  body,"  and  approval 
by  the  Local  Government  Board  (Borough  Funds  Act,  3  Edw.  vii.  c.  14, 
1903). 

Mandamus. — Mandamus  is  a  high  prerogative  writ  conveying  a 
command  in  the  King's  name  to  a  corporation  to  do  or  abstain  from 
doing  some  particular  act,  to  insert  a  name  in  the  burgess  roll  (s.  47  (3)), 
to  elect  corporate  officers  (s.  70  (2)),  to  admit  a  freeman  {Bagg's  Case 
11  Eep.  94),  or  to  reinstate  a  recorder  or  clerk  of  the  peace,  and  for 
many  other  purposes.     See  Mandamus. 

Protective  Provisions. — Sec.  226  contains  provisions  for  the  protection 
of  persons  acting  under  the  Act.  Thus  an  act,  prosecution,  or  pro- 
ceeding against  any  person  for  any  act  done  in  pursuance  or  execution, 
or  intended  execution  of  the  Act,  or  in  respect  of  any  alleged  neglect 
or  default  in  the  execution  of  the  Act,  is  not  to  lie  or  be  instituted 
unless  commenced  within  six  calendar  months  next  after  the  act  or 
thing  is  done  or  omitted ;  and  in  construing  this  provision  the  generality 
of  the  word  "  action  "  is  not  to  be  restricted  {Harrop  v.  Ossett  (Corporation 
of),  1898,  46  W.  E.  391).  Tender  of  amends  may  be  pleaded,  and  the 
council  may  also,  if  it  thinks  fit,  indemnify  the  defendant  in  respect  of 
costs,  out  of  the  borough  fund  or  borough  rate.  An  action  under  sec.  224 
of  the  Municipal  Corporations  Act  is  not  a  "  proceeding  "  to  which  the 
Public  Authorities  Protection  Act  applies  {Humphries  v.  Worwood, 
1894,  64  L.  J.  Q.  B.  437). 

Cinque  Ports  and  Universities. — Special  provisions  as  to  the  Cinque 
Ports  are  contained  in  the  Act  (s.  248),  and  also  as  to  the  borough  of 
Cambridge  (s.  249) ;  and  there  are  saving  clauses  reserving  the  rights 
and  privileges  of  the  chancellor,  masters,  and  scholars  of  the  Universities 
of  Oxford  and  Cambridge  (s.  257),  the  precincts  of  cathedrals  (s.  258), 
the  royal  prerogative  (s.  259),  and  other  matters. 

Petitions  for  Charters. — The  Municipal  Corporations  Act,  1882,  defines 
what  existing  towns  are  to  constitute  municipal  corporations  at  the 
commencement  of  the  Act,  but  the  list  is  not  final.  The  Act  reserves 
power  to  the  inhabitant  householders  of  any  town  to  petition  for  the 
grant  of  a  charter  of  incorporation,  and  if  His  Majesty,  by  the  advice  of 
his  Privy  Council,  thinks  fit  by  charter  to  create  such  town  a  municipal 
VOL.  IX.  31 
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borough,  and  to  incorporate  the  inhabitants,  His  Majesty  may  extend  to 
such  new  borough  the  provisions  of  the  Municipal  Corporations  Acts. 

There  are  many  considerations  to  recommend  incorporation — govern- 
ment that  is  by  a  town  council  over  government  by  a  local  board. 
There  is  a  prestige  attacliing  to  incorporation  which  does  not  invest  a 
local  board.  The  offices  of  mayor  and  alderman  are  offices  of  dignity  and 
importance,  and  the  mayor  is  ex  officio  a  magistrate,  which  the  chairman 
of  a  local  board  is  not.  A  municipal  corporation  possesses  also  the 
highly  valued  privilege  of  maintaining  a  police  force.  It  may  have,  too, 
a  separate  Court  of  Quarter  Sessions  and  a  recorder. 

The  petition  for  incorporation  may  be  presented  by  any  of  the 
inhabitant  householders,  and  need  not,  as  formerly,  be  a  petition  repre- 
senting a  majority  of  such  householders.  When  presented,  it  is  to  be 
referred  to  a  committee  of  the  Privy  Council  (s.  211),  and  the  date  of 
consideration  by  the  committee  advertised  in  the  London  Gazette,  to 
enable  inhabitants,  if  so  advised,  to  oppose.  If  His  Majesty  grants  a 
charter,  the  largest  powers  are  reserved  as  to  fixing  by  such  charter 
the  number  of  councillors,  the  number  and  boundaries  of  the  wards, 
the  time  for  retirement  of  the  first  aldermen  and  councillors,  and  for 
settlement — by  a  scheme — of  the  powers,  rights,  privileges,  franchises, 
duties,  property,  and  liabilities  of  any  then  existing  local  authority, 
whose  district  comprises  the  whole  or  part  of  the  area  of  that  borough 
(s.  212).  Subject  to  such  provisions  in  the  charter,  the  Municipal 
Corporations  Act,  1882,  is  then  to  apply  to  the  newly  created 
municipality. 

Spartam  nactus  es,  Jianc  cxorna.  This  is  the  motto  of  the  Municipal 
Corporations  Act,  1882.  The  system  which  that  Act  embodies  is 
statutory  in  form,  but  in  form  only.  In  substance  it  is  the  outcome 
of  Anglo-Saxon  characteristics.  Law  and  liberty  are  happily  blended 
in  it,  and  the  result  has  been  that  in  the  municipal  borough  of  to-day 
we  have  the  evolution  of  the  highest  type  of  local  self-government,  a 
type  admirably  adapted  to  secure  the  well-being  of  the  inhabitants,  and 
to  train  them  to  discharge  the  duties  of  citizenship  in  a  larger  and 
imperial  sphere. 

As  to  municipal  elections,  see  Elections,  Vol.  V.  p.  149. 

[Authorities. — Arnold's  Law  of  Municipal  Corporations,  4th  ed. ; 
Lumley's  Public  Health,  5th  ed. ;  Glen,  Public  Health;  Bryce,  Ultra 
Vires,  2nd  ed. ;  Grant  on  Corporations.'] 

Municipal  Council.— This  body  is  the  executive  of  a 
municipal  corporation  under  the  Municipal  Corporation  Act,  1882.  Its 
constitution  and  powers  are  defined  by  the  Act.  See  Municipal 
Corporations,  ante,  p.  466. 

Municipal  Law. 
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1.  Meaning  of  Municipal  Laiv. — The  term  municipal  law,  as  now 
understood,  has  no  reference  to  the  law  of  municipalities  or  of  local 
government,  but  is  employed  as  signifying  national  or  territorial  law,  as 
distinguished  from  international  law  or  usage :  i.e.  it  refers  to  the  law 
which  belongs  to  men  as  linked  to  others  in  some  political  society,  and 
determines  all  questions  of  public  and  private  right  within  the  national 
jurisdiction. 

2.  Differences  hctiveeii  Municipal  and  International  Laio. — The  dis- 
tinctions between  municipal  and  international  law  are  very  marked. 
Municipal  law,  or  the  national  law  of  any  particular  State,  regulates  the 
relations  between  the  State  and  its  subjects,  and  the  relations  between 
the  subjects  of  the  State  inter  se  ;  international  law  regulates  the  relations 
between  civilised  States,  who  are  recognised  as  being  within  its  sphere. 
Again,  the  two  differ  widely  as  to  source.  The  sources  of  municipal 
law  are  national  or  local  custom,  and  legislation  or  statutes  emanating 
from  the  sovereign  legislative  authority  in  the  State.  Of  international 
law  the  sources  are  the  custom  or  usage  of  all  the  States  composing 
the  family  of  nations,  and  law-making  treaties  or  agreements  between 
such  States.     See  International  Law. 

There  is  also,  as  was  recently  said  by  Lord  Alverstone,  C. J.,  "  an 
essential  difference  as  to  certainty  and  definiteness  between  municipal 
law  and  a  system  or  body  of  rules  in  regard  to  international  conduct, 
which,  so  far  as  it  exists  at  all  (and  its  existence  is  assumed  by  the 
phrase  "  international  law  "),  rests  upon  a  consensus  of  civilised  States, 
not  expressed  in  any  code  or  pact,  nor  possessing,  in  case  of  dispute,  any 
authorised  or  authoritative  interpreter ;  and  capable  indeed  of  proof  in 
the  absence  of  some  express  international  agreement,  only  by  evidence 
of  usage  to  be  obtained  from  the  action  of  nations  in  similar  cases  in  the 
■course  of  their  history "  ( West  Band  Central  Gold  Mining  Co.  v.  R., 
£1905]  2  K.  B.  391,  at  p.  401). 

3.  Relations  hetiveen  Municipal  and  International  Law. — Xotwith- 
.standing  variously  expressed  opinions  to  the  contrary,  international  law 
in  itself,  unless  indeed  it  be  specifically  adopted,  forms  no  part  of  the 
municipal  law  of  any  particular  State. 

A  modern  writer  thus  concisely  and  clearly  expresses  the  relations, 
between  municipal  and  international  law:  "the  law  of  nations  can 
neither  as  a  body  nor  in  parts  be  per  se  a  part  of  municipal  law.  Just 
AS  municipal  law  lacks  the  power  of  altering  or  creating  rules  of 
international  law,  so  the  latter  lacks  absohitely  the  power  of  altering 
or  creating  rules  of  municipal  law.  If  according  to  the  municipal  law 
of  an  individual  State  the  law  of  nations,  as  a  body  or  in  parts,  is  con- 
sidered the  law  of  the  land,  this  can  only  be  so  either  by  municipal 
•custom  or  by  statute,  and  then  the  respective  rules  of  the  law  of 
nations  have  by  adoption  become  at  the  same  time  rules  of  municipal 
law.  (This  has  been  done  by  the  United  States;  see  Tlie  Nereide, 
9  Cranch,  388 ;  United  States  v.  Smith,  5  Wheaton,  153 ;  The  Scotia,  14 
Wallace,  170;  The  Faquette  Hahana,  175  U.S.  677;  see  also  Taylor, 
Treatise  on  International  Public  Laiv,  1901,  s.  103.)  Wherever  and  when- 
ever such  total  or  partial  adoption  has  not  taken  place  Municipal  Courts 
cannot  be  considered  to  be  bound  by  international  law,  because  it  has, 
per  se,  no  power  over  Municipal  Courts.  And  if  it  happens  that  a  rule 
of  municipal  law  is  in  an  indubitable  conflict  with  a  rule  of  the  law  of 
nations.  Municipal  Courts  must  apply  the  former.  If  on  the  other 
liand  a  rule  of  the  law  of  nations  regulates  a  fact  without  conflicting 
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with,  but  without  expressly  or  tacitly  being  adopted  by,  municipal  law, 
Municipal  Courts  cannot  apply  such  rule  of  the  law  of  nations" 
(Oppenheim,  Treatise  on  International  Law,  1905,  vol.  i.  s.  21,  p.  26). 

Unless  some  such  explanation  of  elementary  principles  be  under- 
stood, the  statements  of  certain  text-writers,  and  judges,  may  be  mis- 
leading. Blackstone,  in  discussing  the  connection  between  international 
law  and  the  common  law  of  England,  says :  "  In  arbitrary  States  this 
law,  wherever  it  contradicts  or  is  not  provided  for  by  the  municipal  law 
of  the  country,  is  enforced  by  the  royal  power ;  but  since  in  England  no 
royal  power  can  introduce  new  law  or  suspend  the  execution  of  the  old, 
therefore  the  law  of  nations  (wherever  any  question  arises  which  is 
properly  the  object  of  its  jurisdiction)  is  here  adopted  in  its  full  extent 
by  the  common  law,  and  is  held  to  be  a  part  of  the  law  of  the  land. 
And  those  Acts  of  Parliament  which  have  from  time  to  time  been  made 
to  enforce  this  universal  law,  or  to  facilitate  the  execution  of  its  decisions, 
are  not  to  be  considered  as  introductive  of  any  new  rule,  but  merely  as 
declaratory  of  the  old  fundamental  constitutions  of  the  kingdom,  without 
which  it  must  cease  to  be  a  part  of  the  civilised  world.  So,  too,  in  all 
disputes  relating  to  prizes,  to  shipwrecks,  to  hostages  and  ransom  bills, 
there  is  no  other  rule  of  decision  but  this  great  universal  law  collected 
from  history  and  usage,  and  such  writers  of  all  nations  and  languages, 
as  are  generally  approved  and  allowed  of  "  (IV.  Comm.,  chap.  iv.). 

The  same  view  of  the  relation  of  international  law  to  municipal  law 
appears  to  have  been  adopted  in  America.  In  a  recent  publication  by 
Professor  J.  B.  Scott  (Cases  07i  International  Law,  1906),  it  is  stated  in 
the  preface  that  "  the  idea  underlying  this  volume  is  that  international 
law  is  part  of  the  English  common  law ;  that  as  such  it  passed  with  the 
English  colonists  to  America ;  that  when  in  consequence  of  a  successful 
rebellion  they  were  admitted  to  the  family  of  nations,  the  new  republic 
recognised  international  law  as  completely  as  international  law  recog- 
nised the  new  republic.  Municipal  law  it  was  in  England,  municipal 
law  it  remained  and  is  in  the  United  States.  No  opinion  is  expressed 
on  the  vexed  question  whether  it  is  law  in  the  abstract ;  our  Courts, 
State  and  Federal,  take  judicial  cognisance  of  its  existence,  and  in 
appropriate  cases  enforce  it,  so  that,  for  the  American  student  or 
practitioner  it  is  domestic  or  municipal  law." 

The  following  passage  from  a  judgment  of  Lord  Mansfield,  C.J.,  is  of 
interest  in  support  of  Blackstone's  theory  that  the  definitely  ascertained 
rules  of  international  law  are  to  be  accepted,  recognised,  and  interpreted 
by  the  English  Courts  as  constituting  an  integral  part  of  the  law  of 
England : — "  Privilege  of  foreign  ministers  and  their  domestic  servants 
depends  upon  the  law  of  nations.  The  Act  of  Parliament  of  7  Anne, 
c.  12,  is  declaratory  of  it.  All  that  is  new  in  this  Act  is,  the  clause 
which  gives  summary  jurisdiction  for  the  punishment  of  the  infractors 
of  this  law.  .  .  .  But  the  Act  was  not  occasioned  by  any  doubt  whether 
the  law  of  nations,  particularly  the  part  relative  to  public  ministers,  was 
not  part  of  the  law  of  England,  and  the  infraction  criminal,  nor  intended 
to  vary  an  iota  from  it.  I  remember  in  a  case  before  Lord  Talbot,  .  .  . 
the  matter  was  very  elaborately  argued  at  the  bar,  and  a  solemn, 
deliberate  opinion  given  by  the  Court.  .  .  .  Lord  Talbot  declared  a  clear 
opinion,  '  That  the  law  of  nations  was  to  be  collected  from  the  practice 
of  dillerent  nations  and  the  authority  of  writers.'  Accordingly  he 
argued  and  determined  from  such  instances  and  the  authority  of  Grotius, 
Barbeyrac,  Binkershoek,  Wiguefort,  etc.,  there  being  no  English  writer 
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of  eminence  upon  the  subject.  I  was  counsel  in  this  case,  and  have  a 
full  note  of  it.  I  remember,  too,  Lord  Hardwicke's  declaring  his  opinion 
to  the  same  effect,  and  denying  that  Lord  Chief  Justice  Holt  ever  had 
any  doubt  as  to  the  law  of  nations  being  part  of  the  law  of  England  '* 
{Triquet  v.  Bath,  1764,  2  Burr.  1478 ;  see  also  Emperor  of  Austria  v. 
Day  and  Kossuth,  1861,  2  Giff.  628). 

Municipal  law  is  said  to  admit  and  incorporate  international  law,  so 
as  to  bind  the  sovereign  State  and  its  subjects  (Cockburn,  C.J.,  quoted 
by  Creasy,  International  Law,  p.  158).  This  may  be  true  in  the  sense 
that  the  St^te  will  be  liable  to  diplomatic  amenities,  or  may  give  rise  to 
a  casus  belli  if  its  subjects,  with  or  without  its  sanction,  infringe  inter- 
national usage  to  the  injury  of  another  State.  But  the  statement  in  its 
literal  sense  cannot  be  regarded  as  accurate. 

More  recently  Lord  Coleridge,  C.J.,  in  his  judgment  in  the  Franconia 
Case,  stated  that  the  law  of  nations  is  that  collection  of  usages  which 
civilised  States  have  agreed  to  observe  in  their  dealings  with  one  another. 
What  these  usages  are,  whether  a  particular  one  has  or  has  not  been 
agreed  to,  must  be  matter  of  evidence.  Treaties  and  Acts  of  States  are 
but  evidence  of  the  agreement  of  nations,  and  do  not,  in  this  country  a"" 
least,  per  se  bind  the  tribunals.  Neither,  certainly  does  a  consensus  o 
jurists ;  but  it  is  evidence  of  the  agreement  of  nations  on  international 
points ;  and  on  such  points  when  they  arise,  the  English  Courts  give 
effect  as  part  of  English  law  to  such  agreement  (L.  R.  2  Ex.  D.  63). 

The  subject  received  careful  attention  in  a  recent  case  in  which  the 
proposition  that  international  law  forms  part  of  the  municipal  law  of 
England  was  advanced  in  argument  at  the  bar,  and  commented  on  by 
the  bench. 

In  West  Rand  Central  Gold  Mining  Co.  v.  B.,  [1905]  2  K.  B.  391, 
at  p.  395,  it  was  argued  by  Lord  Robert  Cecil,  K.C.,  on  behalf  of  the 
suppliants,  that  international  law  was  part  of  the  law  of  England ;  that 
this  question  had  been  much  considered  in  cases  relating  to  the  rights 
and  privileges  of  ambassadors  (Barbuifs  Case,  1737,  Cas.  t.  Tal.  281 ; 
Triquet  v.  Bath,  1764,  3  Burr.  1478 ;  Heathfield  v.  Chilton,  1767,  4  Burr. 
2016;  Viveash  v.  Becker,  1814,  3  M.  &  S.  284;  15  R.  R.  488);  cases 
dealing  with  seizure  of  debts  {Bolder  v.  Hunting  field,  1805,  11  Ves.  Jun. 
283;  8  R.  R.  159;  Wolff  y.  Oxholm,  1817,  6  M.'&  S.  92;  18  R.  R.  313); 
and  cases  on  the  law  as  to  territorial  waters  {R.  v.  Keyn,  1876,  2  Ex.  D. 
63) ;  and  that  all  these  cases  had  been  dealt  with  by  the  English  Courts 
on  the  footing  that  the  principles  of  international  law  relating  to  them 
form  part  of  the  common  law  of  England. 

Lord  Alverstone,  C.J.,  in  his  judgment  ([1905]  2  K.  B.,  at  pp.  406- 
408),  stated  that  "  the  proposition  that  international  law  forms  part  of 
the  law  of  England  requires  a  word  of  explanation  and  comment.  It 
is  quite  true,"  he  said,  "  that  whatever  has  received  the  common  consent 
of  all  civilised  nations  must  have  received  the  consent  of  this  country, 
and  that  to  which  we  have  assented  along  with  other  nations  in  general 
may  properly  be  called  international  law,  and  as  such  will  be  acknow- 
ledged and  applied  by  our  municipal  tribunals  when  legitimate  occasion 
arises  for  those  tribunals  to  decide  questions  to  which  doctrines  of  inter- 
national law  may  be  relevant.  But  any  doctrine  so  invoked  must  be 
one  really  accepted  as  binding  between  nations,  and  the  international 
law  sought  to  be  applied  must,  like  anything  else,  be  proved  by  satisfac- 
tory evidence,  which  must  show  either  that  the  particular  proposition 
put  forward  has  been  recognised  and  acted  upon  by  our  own  country,  or 
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that  it  is  of  such  a  nature,  and  has  been  so  widely  and  generally  accepted, 
that  it  can  hardly  be  supposed  that  any  civilised  State  would  repudiate 
it.  The  mere  opinions  of  jurists,  however  eminent  or  learned,  that  it 
ought  to  be  so  recognised  are  not  in  themselves  sufficient.  They  must 
have  received  the  express  sanction  of  international  agreement,  or 
gradually  have  grown  to  be  part  of  international  law  by  their  frequent 
practical  recognition  in  dealings  between  various  nations.  ...  In  our 
judgment,  the  second  proposition  for  which  Lord  Kobert  Cecil  con- 
tended in  his  argument  before  us  ought  to  be  treated  as  correct  only 
if  the  term  '  international  law '  is  understood  in  the  sense  and  subject 
to  the  limitations  of  application  which  we  have  explained.  The 
authorities  which  he  cited  in  support  of  the  proposition  are  entirely 
in  accord  with,  and  indeed  well  illustrate,  our  judgment  upon  this 
branch  of  the  arguments  advanced  on  behalf  of  the  suppliants;  for 
instance,  BarUdfs  Case,  Triquet  v.  Bath,  and  Heathfield  v.  Chilton  are 
cases  in  which  the  Courts  of  law  have  recognised  and  have  given  effect 
to  the  privilege  of  ambassadors  as  established  by  international  law. 
But  the  expressions  used  by  Lord  Mansfield  when  dealing  with  the  par- 
ticular and  recognised  rule  of  international  law  on  this  subject,  that  the 
law  of  nations  forms  part  of  the  law  of  England,  ought  not  to  be  con- 
strued so  as  to  include  as  part  of  the  law  of  England  opinions  of  text- 
writers  upon  a  question  as  to  which  there  is  no  evidence  that  Great 
Britain  has  ever  assented,  and  a  fortiori  if  they  are  contrary  to  the 
principles  of  her  laws  as  declared  by  her  Courts.  The  cases  of  Wolff  v. 
Oxholm  and  R.  v.  Keyn  are  only  illustrations  of  the  same  rule — namely, 
that  questions  of  international  law  may  arise  and  may  have  to  be 
considered  in  connection  with  the  administration  of  municipal  law." 

4.  Municipal  Legislation  Recognising  International  Law. — Public 
international  law  has  received  express  legislative  recognition  in  certain 
English  Acts  of  Parliament. 

Three  Acts  of  Parliament,  at  least,  refer  to  the  "  law  of  nations  "  and 
"  international  law  "  as  recognised  or  ascertainable. 

In  the  Diplomatic  Privileges  Act,  1708,  7  Anne,  c.  12,  which  relates 
to  the  privileges  of  ambassadors,  the  form  used  is  "be  it  therefore 
declared,"  and  not  "  enacted,"  implying  that  the  usage  referred  to  was 
already  a  part  of  the  law  of  England.  The  preamble  states  that  certain 
"  turbulent  and  disorderly  persons  having,  in  a  most  outrageous  manner, 
insulted  the  person  of  his  excellency,  ...  in  contempt  of  the  protection 
granted  by  Her  Majesty,  contrary  to  the  law  of  nations  and  in  prejudice 
of  the  rights  and  privileges  which  ambassadors  and  other  public  ministers, 
authorised  and  received  as  such,  have  at  all  times  been  hereby  possessed 
of,  and  ought  to  be  kept  sacred  and  inviolable,"  etc. 

The  Territorial  Waters  Jurisdiction  Act,  1878,  41  &  42  Vict.  c.  73, 
8.  7,  defines  the  territorial  waters  of  His  Majesty's  dominions,  in  refer- 
ence to  the  sea,  as  meaning  such  part  of  the  sea  adjacent  to  the  coast  of 
the  United  Kingdom,  or  the  coast  of  some  other  part  of  His  Majesty's 
dominions,  as  u  deemed  hy  international  law  to  be  within  the  territorial 
sovereignty  of  His  Majesty. 

Another  reference  to  international  law  occurs  in  the  Foreign 
Marriage  Act,  1892,  56  &  57  Vict.  c.  23,  s.  19  of  which  provides  that 
"a  marriage  officer  shall  not  be  required  to  solemnise  a  marriage  or  to 
allow  a  marriage  to  be  solemnised  in  his  presence,  if  in  his  opinion  the 
solemnisation  thereof  would  be  inconsistent  with  international  laiu  or 
the  comity  of  nations." 
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5.  Municipal  Law  and  International  Duty. — International,  and  not 
municipal,  law  constitutes  the  measure  of  international  duty,  so  that,  on 
the  one  hand,  defects  in  municipal  law  will  afford  no  answer  to  a  claim 
based  on  an  infringement  of  a  rule  of  international  law,  and,  on  the 
other  hand,  if  the  provisions  of  municipal  law  be  in  excess  of  inter- 
national obligation,  omission  to  enforce  such  provisions  will  not  justify 
any  claim  by  a  foreign  State.  Thus  the  Foreign  Enlistment  Act,  1870, 
33  &  34  Vict.  c.  90,  which  was  passed  in  consequence  of  recommenda- 
tions contained  in  the  report  of  the  Neutrality  Laws  Commission  of 
1868,  contains  provisions  which  are  in  excess  of  those  required  by  inter- 
national law  as  to  the  duty  of  a  neutral  (see  Wheaton,  Int.  Law,  4th  Eno-. 
ed.,  s.  439y,  p.  611). 

The  Eoyal  Commissioners  on  the  Neutrality  Laws  expressly  reported 
that,  "  in  making  the  foregoing  recommendations,  we  have  not  felt  our- 
selves bound  to  consider  whether  we  were  exceeding  what  could  actually 
be  required  by  international  law,  but  we  are  of  opinion  that  if  these 
recommendations  should  be  adopted  the  municipal  law  of  this  realm 
available  for  the  enforcement  of  neutrality  will  derive  increased  efficiency, 
and  will,  so  far  as  we  can  see,  have  been  brought  into  full  conformity 
with  your  Majesty's  international  obligations  "  (Eeport,  p.  7). 

In  discussing  the  question  as  to  whether  a  belligerent  State  has  any 
right  to  base  a  claim  against  a  neutral  State  on  the  ground  that  the 
latter  has  omitted  to  enforce  such  a  municipal  statute  as  the  Foreign 
Enlistment  Act,  1870,  which  is  in  excess  of  the  requirements  of  inter- 
national law,  it  was  said  by  Cockburn,  C.J.,  that  "  when  a  Government 
makes  its  municipal  law  more  stringent  than  the  obligations  of  inter- 
national law  would  require,  it  does  so,  not  for  the  benefit  of  foreign 
States,  but  for  '  its  own  protection,'  lest  the  acts  of  its  subjects  in  over- 
stepping the  confines,  oftentimes  doubtful  of  strict  right,  in  transactions 
of  which  a  few  circumstances,  more  or  less,  may  alter  the  character, 
should  compromise  its  relations  with  other  nations.  Now,  it  is  quite 
clear  that  the  obligations  of  the  neutral  State  spring  out  of,  and  are 
determined  by,  the  principles  and  rules  of  international  law,  independ- 
ently of  the  municipal  law  of  the  neutral.  They  would  exist  exactly 
the  same,  though  the  neutral  State  had  no  municipal  law  to  enable  it  to 
enforce  the  duties  of  neutrality  on  its  subjects.  It  would  obviously  afford 
no  answer  on  the  part  of  a  neutral  Government  to  a  complaint  of  a 
belligerent  of  an  infraction  of  neutrality  that  its  municipal  law  was 
insufficient  to  enable  it  to  ensure  the  observance  of  neutrality  by  its 
subjects,  the  reason  being  that  international  law,  not  the  municipal  law 
of  the  particular  country,  gives  the  only  measure  of  international  rights 
and  obligations.  While,  therefore,  on  the  one  hand,  the  municipal  law, 
if  not  co-extensive  with  the  international  law,  will  atlbrd  no  excuse  to 
the  neutral,  so  neither,  on  the  other,  if  in  excess  of  what  international 
obligations  exact,  will  it  afford  any  right  to  the  belligerent  which  inter- 
national law  would  fail  to  give  him." 

Whether  or  not,  therefore,  any  municipal  legislation  contains  provi- 
sions which  are  in  excess  of  those  prescribed  by  neutral  duty,  such  legisla- 
tion is  not  to  be  regarded  as  a  public  declaration  of  tlie  views  of  tlie  State 
on  neutral  duty.  It  is  rather,  in  the  words  of  Professor  Westlake,  "  a 
declaration  to  its  own  subjects  of  the  powers  which  it  deems  necessary 
to  take  over  them,  whether  in  pursuance  of  its  own  policy,  or  in  order 
to  ensure  the  performance  of  its  neutral  duty ;  and  even  when  no  pohcy 
except  such  performance  is  concerned,  the  powers  taken  may  well  exceed 
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the  minimum  which  would  be  compatible  with  the  duty.  ...  It  is  true 
that  any  national  enactment,  whether  exceeding  or  not  the  limits  of 
international  duty,  must  be  enforced  in  favour  of  both  belligerents,  if  it 
is  enforced  in  favour  of  either.  A  neutral  must  be  impartial,  though 
it  is  not  enough  that  he  should  be  impartial  if  he  does  not  abstain  from 
participation  in  the  war.  But  he  is  within  his  right  if  he  declines  to 
enforce  in  favour  of  either  belligerent  an  enactment  with  which  he  has 
armed  himself  only  in  pursuance  of  his  own  policy  or  for  his  own  greater 
security  "  {International  Law,  Part  IL,  1907,  p.  180 ;  see  also  the  article 
Neutrality). 

In  order  to  fulfil  its  international  duty  every  State  must  provide  by 
its  municipal  law  for  the  due  performance  of  its  international  obliga- 
tions, such,  for  instance,  as  the  prosecution  and  punishment  of  certain 
ofTences  committed  within  its  territorial  limits  in  violation  of  a  foreign 
State,  the  due  protection  of  the  subjects  of  foreign  States  within  its 
territory,  and  the  granting  of  diplomatic  privileges. 

6.  Territm-ial  Limits  of  Municipal  Law. — Within  the  territorial 
limits  of  any  independent  State  the  municipal  or  territorial  law  is 
supreme,  and  concession  or  submission  can  be  made  to  the  claims  of 
external  or  international  law  only  when  the  municipal  law  is  silent  or 
does  not  speak  imperatively  on  the  matter  which  is  sub  judice.  There 
is,  however,  a  judicial  inclination  where  the  municipal  law  is  silent,  or 
not  express  and  imperative,  to  lean  against  any  presumption  that  the 
territorial  sovereign  intended  to  legislate  in  defiance  of  any  accepted 
international  rule,  or  to  assume  jurisdiction  over  persons  not  within  the 
territory,  or  if  without  it,  not  subjects  of  its  Sovereign.  In  the  main, 
the  law  of  England  is  of  a  purely  territorial  character,  and  does  not 
purport  to  bind  even  citizens  when  outside  the  territory ;  and  does  not 
adopt  the  theory  of  personal  law  in  favour  in  many  continental  States. 

The  decisions  of  the  American  Courts  illustrate  the  same  doctrine, 
that  the  municipal  laws  of  one  nation  do  not  extend  in  their  operation 
beyond  its  own  territory,  except  as  regards  its  own  citizens  or  subjects 
{The  Apollon,  9  Wheaton,  362 ;  Moore,  Big.,  vol.  ii.  p.  213,  s.  197). 

Municipal  law,  therefore,  which  is  in  conflict  with  any  rule  or 
principle  of  international  law  can  have  no  validity  outside  the  territorial 
limits  of  the  State. 

A  municipal  decree,  whether  executive,  legislative,  or  judicial,  con- 
travening the  law  of  nations  has  no  exterritorial  force  (see  Moore,  Digest 
of  International  Lata,  vol.  i.  p.  6 ;  Moore,  International  Arbitrations, 
vol.  iii.  chap.  Iviii.  pp.  3070-3160).  In  other  words,  "  the  municipal  laws 
of  a  country  cannot  change  the  law  of  nations  so  as  to  bind  the  subjects 
of  another  nation  "  (see  Moore,  Digest  of  International  Laiu,  vol.  i.  p.  4 ; 
The  Resolution,  2  Dallas,  i.  4 ;  Le  Louis,  2  Dobson  Adm.  239)/ 

Whatever  may  be  the  municipal  law  under  which  a  tribunal  acts  if 
it  exercise  a  jurisdiction  which  its  Sovereign  is  not  allowed  by  the  law 
of  nations  to  confer  its  decrees,  must  be  disregarded  out  of  the  dominions 
of  the  Sovereign  (see  Rose  v.  Himely,  4  Cranch,  241 ;  Moore,  Digest  of 
International  Law,  vol.  ii.  p.  217). 

In  Sirdar  Gurdyal  Singh  y.  Rajah  of  Faridkote,  [1894]  App.  Cas.  670, 
the  Judicial  Committee  said  that  "  no  territorial  legislation  can  give 
jurisdiction  which  tuny  foreign  Courts  ought  to  recognise,  against  absent 
foreigners  who  owe  no  allegiance  or  obedience  to  the  Power  which  so 
legislates."  This  is  no  declaration  against  the  municipal  competence  of 
the  territorial  Sovereign,  but  only  against  the  international  and  extra- 
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territorial  recognition  of  such  authority.  And  for  forensic  purposes  it 
is  clear  that  international  law  is  not  part  of  any  national  law,  except  as 
expressly  recognised  by  legislation  or  judicial  decision  {In  re  Queensland 
Mercantile  and  Agency  Co.,  [1892]  1  Ch.  218,  at  p.  226). 

7.  Municipcd  Law  Conclusive  in  Municipal  Courts. — It  is  certainly 
not  true,  as  we  have  seen,  to  say  that  municipal  law  can  be  treated  as 
automatically  accepting  international  law.  Neither  would  it  be  accurate, 
from  the  point  of  view  of  the  English  legal  system,  to  say  that  the 
Municipal  Courts  can  disregard  or  invalidate,  municipal  legislation  on 
the  ground  that  it  is  ultra  vires  as  being  inconsistent  with  international 
law  (see  Wheaton,  Elements  of  International  Law,  s.  439).  The  un- 
equivocal provision  of  any  British  statute  must  be  followed  by  the 
judges  in  the  British  Courts,  even  though  it  be  directly  in  conflict  with 
a  well-known  principle  of  international  law.  This  proposition  has, 
indeed,  received  recent  illustration  in  the  decision  of  the  Court  of 
Justiciary  of  Scotland  in  the  case  of  Mortensen  v.  Peters,  1906,  8  Fraser 
(Ct.  of  Just.)  93,  to  which  we  shall  shortly  refer.  There  is  no  doubt 
that  it  is  outside  the  functions  of  a  British  Court  to  decide  whether 
an  imperial  statute  does  or  does  not  contravene  a  rule  of  international 
law. 

The  trend  of  recent  decision  indicates  that  our  Municipal  Courts 
when  interpreting  the  effects  of  those  acts  of  the  Executive  Govern- 
ment which  are  known  as  acts  of  State  (see  the  article  Act  of  State), 
or  when  construing  municipal  legislation,  will  give  judgment  regardless 
of  any  rules  of  international  law,  other  than  those  which  having  been 
expressly  adopted  in  statutory  form  or  embodied  in  treaty  have  become 
binding  on  the  Municipal  Courts.  Thus  in  Gordon  v.  Sprigg,  [1899] 
A.  C.  572,  a  case  in  which  the  question  for  decision  was  whether  the 
Municipal  Courts  had  power  to  adjudicate  upon  an  act  of  State  which 
involved  a  violation  of  rights  of  private  property,  the  Judicial  Committee 
of  the  Privy  Council,  in  giving  judgment,  said  :  "  It  is  a  well-established 
principle  of  law  that  the  transactions  of  independent  States  between 
each  other  are  governed  by  other  laws  than  those  which  Municipal 
Courts  administer.  It  is  no  answer  to  say  that  by  the  ordinary 
principles  of  international  law  private  property  is  respected  by  the 
Sovereign  who  accepts  the  cession,  and  assumes  the  legal  duties  and 
obligations  of  the  former  Sovereign  with  respect  to  such  private 
property  within  the  ceded  territory.  All  that  can  be  properly  meant 
by  such  a  proposition  is  that  according  to  the  well  understood  rules 
of  international  law  a  change  of  sovereignty  by  conquest  ought  not 
to  affect  private  property ;  but  no  municipal  tribunal  has  authority 
to  enforce  such  an  obligation. 

So  in  the  case  to  which  we  have  already  referred  (  West  Rand  Central 
Gold  Mining  Co.  v.  B.,  [1905]  2  K.  B.  391),  on  a  petition  of  right 
claiming  the  value  of  gold  which  had  been  acquired  by  the  company 
from  its  mines  in  South  Africa  and  which  had  been  seized  by  the  Govern- 
ment of  the  Transvaal,  it  was  held  that  the  company  had  no  right  which 
could  be  enforced  against  the  Crown  in  any  Municipal  Court,  there 
being  no  recognised  principle  of  international  law  known  to  English 
law  by  which  a  conquering  State,  in  the  absence  of  express  stipulation, 
is  liable  to  discharge  the  liabilities  of  a  State  which  it  has  conquered 
and  annexed. 

In  the  case  of  Mortensen  v.  Peters,  1906,  8  Fraser  (Ct.  of  Just.)  93, 
which  is  commonly  known  as  the  Moray  Firth  Case,  a  statute  of  the 
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British  Parliament,  the  Herring  Fisheries  (Scotland)  Act,  1889,  52  &  53 
Vict.  c.  23,  sec.  7  of  which  prohibits  trawling  in  any  of  the  specified 
waters,  has  recently  been  construed  by  the  High  Court  of  Justiciary 
of  Scotland  as  a  legislative  assertion  of  territorial  jurisdiction  for  the 
purpose  of  fishery  regulation  over  an  area  of  water,  the  Moray  Firth, 
on  the  north-east  coast  of  Scotland  which  is  more  than  two  thousand 
square  miles  in  extent  and  bounded  by  an  imaginary  line  between 
headlands  eighty  miles  apart. 

Shortly  stated  the  effect  of  this  decision  was  that  an  alien  who  had 
contravened  the  provision  of  the  British  statute  was  held  liable  to 
criminal  proceedings  in  the  Scotch  Courts  for  penalties  notwithstanding 
that  the  place  where  the  offence  was  committed  was  situated  beyond 
the  limit  of  three  miles  from  low-water  mark  on  the  adjacent  coast, 
and  was  consequently  according  to  the  modern  principles  of  inter- 
national law  outside  the  territorial  jurisdiction  of  the  British  Crown. 
It  is  scarcely  necessary  to  add  that  from  the  point  of  view  of 
modern  international  law  and  usage,  this  decision  could  not  be 
maintained,  though  from  the  standpoint  of  municipal  law  it  is  probably 
unimpeachable. 

Lord  Dunedin,  the  Lord  Justice-General,  in  his  judgment,  said  :  "  I 
apprehend  that  the  question  is  one  of  construction  and  of  construction 
only.  In  this  Court  we  have  nothing  to  do  with  the  question  of  whether 
the  legislature  has  or  has  not  done  what  foreign  Powers  may  consider  a, 
usurpation  in  a  question  with  them.  Neither  are  we  a  tribunal  sitting 
to  decide  whether  an  act  of  the  legislature  is  idtra  vires  as  in  contra- 
vention of  generally  acknowledged  principles  of  international  law.  For 
us  an  Act  of  Parliament,  duly  passed  by  Lords  and  Commons  and 
assented  to  by  the  King,  is  supreme,  we  are  bound  to  give  effect  to 
its  terms."  .  .  . 

"  It  is  a  trite  observation  that  there  is  no  such  thing  as  a  standard 
of  international  law  extraneous  to  the  domestic  law  of  a  kingdom  to 
which  appeal  may  be  made.  International  law,  so  far  as  this  Court 
(the  Court  of  Justiciary  in  Scotland)  is  concerned,  is  the  body  of  doctrine 
regarding  the  international  rights  and  duties  of  States  which  has  been 
adopted  and  made  part  of  the  law  of  Scotland"  {ibid.,  at  pp.  100,  101). 

Lord  Kyllachy  in  his  judgment  stated  that :  "  It  may  probably  be 
conceded  that  there  is  always  a  certain  presumption  against  the  legisla- 
ture of  a  country  asserting  or  assuming  the  existence  of  a  territorial 
jurisdiction  going  clearly  beyond  the  limits  established  by  the  common 
consent  of  nations,  that  is  to  say,  by  international  law.  Such  assertion 
or  assumption  is,  of  course,  not  impossible.  The  legislature  of  a  country 
is  not  quoad  hoc  quite  in  the  same  position  as  its  Courts  of  law  exercising 
or  claiming  to  exercise  jurisdiction  ex  projprio  motu.  A  legislature  may 
quite  conceivably  by  oversight,  or  even  design,  exceed  what  an  inter- 
national tribunal  (if  such  existed)  might  hold  to  be  its  international 
rights.  Still  there  is  always  a  presumption  against  its  intending  to  do 
80.  I  think  that  is  acknowledged.  But  then  it  is  only  a  presumption, 
and  as  such  must  always  give  way  to  the  language  used,  if  it  is  clear, 
and  also  to  all  counter-presumptions  which  may  legitimately  be  had 
in  view  in  determining  on  ordinary  principles,  the  true  meaning  and 
intent  of  the  legislation.  Express  words  will,  of  course,  be  conclusive,  and 
80  also  will  plain  implication.  Now  it  must,  I  think,  be  conceded  that  the 
language  of  the  enactment  hf^re  in  question  is  fairly  express — express, 
that  is  to  say,    to  the  eilect  of  making  an  unlimited  and  unqualified 
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prohibition,  applying  to  the  whole  area  specified,  and  affecting  every- 
body, whether  British  subjects  or  foreigners.  The  primary  enactment, 
it  will  be  observed,  is  directed  not  against  persons  or  classes  of  persons. 
It  is  directed  against  certain  things — the  commission  of  certain  acts — 
within  a  precisely  defined  area.  It  contains  no  elastic  expressions, 
no  indefinite  terms.  It  declares  simply  that  within  a  precisely  defined 
area  a  certain  method  of  fishing  known  as  beam  or  otter-trawling  shall 
not  be  practised "  {ibid.,  pp.  103,  104).  In  conclusion,  the  learned 
judge  said :  "  The  result  on  the  whole,  therefore,  is  that  without 
deciding  substantively  whether  or  not  the  whole  area  of  the  Moray 
Firth  would  or  should  be  recognised  by  an  international  tribunal  (if 
such  existed)  as  within  the  jurisdiction  of  the  British  Crown,  I  am 
prepared,  and  consider  myself  bound,  to  hold,  what  is  sufficient  to 
support  this  conviction,  that  upon  its  first  construction  the  Act  of  1889 
asserts  the  existence,  for  the  protective  purposes  to  which  it  relates, 
of  the  jurisdiction  in  question,  and  that  that  is  enougli  for  us  sitting 
here  as  one  of  His  Majesty's  Courts  "  {ibid.,  p.  106). 

[See  also  the  articles  Exterritoriality  ;  Foreign  Jurisdiction  ; 
International  Law;  Prize.] 

lYIunitionS  of  War. — The  Patents  and  Designs  Act,  1907, 
7  Edw.  vn.  c.  29,  provides  (s.  30)  that  the  benefit  of  inventions  and 
patents  for  instruments  or  munitions  of  war  may  be  assigned  by  the 
inventor  or  the  legal  representative  of  a  deceased  inventor  to  the 
Secretary  of  State  for  War  or  the  Admiralty  on  behalf  of  the  Crown. 
When  such  assignment  has  been  made,  the  Secretary  of  State  or  the 
Admiralty,  before  the  patent  is  applied  for  or  the  specification  is  pub- 
lished, may  certify  to  the  Comptroller  that  it  is  to  the  interest  of  the 
public  service  that  secrecy  should  be  observed.  Thereupon  all  docu- 
ments, instead  of  being  left  in  the  ordinary  manner  at  the  Patent  Office, 
are  to  be  delivered  to  the  Comptroller  in  a  packet  sealed  by  authority 
of  the  Secretary  of  State  or  Admiralty.  For  other  provisions,  see  sec. 
30,  subsecs.  5-13. 

As  to  supplying  munitions  of  war  for  the  equipment  of  ships  of 
Powers  at  war  with  States  with  whom  England  is  at  peace,  see  Foreign 
Enlistment  ;  see  also  Contraband  of  War  ;  and  as  to  setting  on  fire 
and  destroying  munitions  of  war,  see  Arson. 

IVIurder. 
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In  the  times  of  the  Saxon  and  Danish  kings  murder  was  described 
by  the  word  "  morth  "  (Ger.  Mord),  which  means  secret  killing ;  and 
this  view  of  the  word  long  continued,  as  appears  by  Glanville's  definition, 
Murdrum,  quod  nullo  vidente,  nullo  sciente  clam  peiyetratur  j^rccter  solum 
interfectorem  et  ejus  com2Mces  (3  Steph.  Hist.  Cr.  Law,  25,  28). 

History. — The  term  "  murder  "  in  the  Low  Latin  form  murdncm  first 
appears  in  the  laws  of  Edward  the  Confessor  as  the  name  of  a  fine 
imposed  in  favour  of  the  Crown  upon  any  hundred  in  which  a  man 
was  slain,  unless   the   hundredors  produced  the  slayer  or  (after  the 


492  MUKDEK 

Conquest)  presented  Englishry  (Brae ton,  cle  Corond,  f.  134&).  After 
the  Conquest,  it  was  levied  for  the  protection  of  the  dominant  Franco- 
Norman  race ;  and  in  the  interests  of  the  Exchequer  a  slain  man  was 
presumed  French  until  the  contrary  was  proved  (Pollock  and  Mait- 
land,  Hist.  Enq.  Law,  i.  67,  545).  The  presentment  of  Englishry  ceased 
in  1340  (14  Edw.  Iil.  st.  1,  c.  4).  The  liability  to  the  fine  did  not  at 
first  depend  on  the  quality  of  the  homicide,  for  in  the  early  law  even 
homicide  by  misadventure  or  in  self-defence  was  so  far  an  offence  as  to 
need  a  pardon,  and  the  only  forms  of  homicide  which  were  not  criminal 
were  executing  a  lawful  sentence  of  death  and  killing  an  outlaw 
or  fugitive  felon  {ibid.,  ii.  476,  477).  And  traces  of  this  view  continue 
even  until  1861  (24  &  25  Vict.  c.  100,  s.  7).  The  fine  was  not  incurred 
in  the  case  of  men  killed  or  drowned  in  the  sea  (Bracton,  de  Corond, 
f.  121  J).  With  the  growth  of  central  authority  and  the  conception  of 
the  King's  peace,  developed  a  sense  of  the  seriousness  of  homicide ;  and 
the  procedure  by  presentment  and  indictment,  whether  in  the  interests 
of  order  or  revenue,  gradually  superseded  the  remedy  by  Appeal  (infra), 
until  homicide  became  the  most  important  plea  of  the  Crown,  and 
was  punished  as  a  capital  felony.  Of  the  original  notion  there  still 
remains  a  remarkable  trace  in  the  rule  of  law  that  every  killing  is  primd 
facie  murder  (Fost.  Cr.  Laiv,  255 ;  Steph.  Dig.  Cr.  Law,  6th  ed.,  art.  251). 
This  is  in  all  probability  a  misapprehension  of  the  presumptive  rule 
(already  stated  with  reference  to  the  liability  for  the  murder  fine)  that 
the  person  killed  was  a  man  in  respect  of  whom  it  was  payable.  But  it 
may  also  be  explained  by  reference  to  the  rule  in  trespasses  and  assaults 
that  when  the  fact  is  proved,  it  is  for  the  defendant  or  accused  to  justify, 
explain,  or  excuse  it ;  and  but  for  the  rule  of  actio  personalis  moritur 
cum  persond  every  murder  would  involve  an  action  for  trespass  to  the 
person.  In  the  early  English  law,  as  in  that  of  other  Scandinavian  or 
Teutonic,  and  indeed  of  most  peoples,  when  a  man  was  killed,  the 
niceties  of  the  slayer's  motives  were  not  examined.  The  lord  lost  his 
man  and  the  relatives  of  the  deceased  their  kin,  and  the  natural  impulse 
of  the  latter  was  to  raise  a  blood-feud  and  of  the  former  to  demand 
compensation  for  the  loss  of  his  subject.  This  stage  in  early  law  was 
represented  by  the  blood-wite  to  the  King  or  lord  of  the  slain.  The 
murder  fine  indicates  a  further  development  of  communal  liability  to 
the  sovereign  where  a  manslayer  was  not  surrendered  to  justice.  But 
the  liability  of  the  slayer  and  of  the  hundred  in  which  the  death 
happened  in  no  sense  originally  depended  on  the  question  whether  the 
killing  was  deliberate  or  accidental  or  excusable,  and  when  the  slayer 
was  produced  for  justice  the  claim  of  the  Crown  was  no  bar  to  the 
claims  of  the  next-of-kin,  which  could  be  met  only  by  trial  by  battle  or 
by  paying  (1  Steph.  Ifist.  Cr.  Law,  248). 

Till  the  end  of  the  fifteenth  century  manslayers  were  brought  to 
justice  by  appeal  rather  than  by  indictment  or  presentment  (1  Steph. 
Hist.  Cr.  Law,  248).  The  substitution  of  indictment  for  appeal  as  the 
regular  remedy  in  homicide  is  traceable  to  a  statute  of  1487  (3  Hen.  vii. 
c.  1),  and  may  be  regarded  as  a  step  in  the  strengthening  of  the  central 
authority  which  followed  on  the  substitution  of  the  personal  government 
of  the  Tudors  for  the  anarchy  of  the  Wars  of  the  Koses.  But  this  sub- 
stitution did  not  until  1819  defeat  the  rights  of  the  next-of-kin  to  appeal 
the  slayer,  even  if  he  were  acquitted  on  indictment  {Ashford  v.  Thornton, 
1818,  3  l^arn.  &  Aid.  405;  19  K.  K.  349.  See  Appeal  of  Felony; 
Battle,  Tkial  by). 
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But  concurrently  with  the  development  of  prosecution  on  indictment 
there  was  also  a  growth  in  the  law  with  reference  to  the  murder  fine. 
In  1267  (52  Hen.  ill.  c.  25),  it  was  provided  that  the  fine  should  not  be 
exacted  when  the  death  was  caused  by  misadventure ;  but  this  did  not 
make  such  killing  not  felony ;  for  in  1278  (6  Edw.  I.  c.  9),  it  was  found 
necessary  to  enact  that  writs  should  not  be  granted  out  of  the  Chancery 
(the  writ  de  odio  et  atid)  to  inquire  whether  a  death  was  caused  by  misad- 
venture or  in  self-defence  or  in  other  manner  by  felony;  and  a  procedure 
by  special  verdict  and  pardon  was  substituted. 

The  distinction  now  drawn  between  wilful  murder  and  manslaughter 
first  clearly  emerges  in  1531  (23  Hen.  viii.  c.  1,  s.  3),  when  benefit  of  clergy 
was  taken  away  in  cases  of  "  wilful  murder  of  malice  prepensed "  (see 
also  1  Edw.  VI.  c.  12),  and  in  1532  (24  Hen.  viii.  c.  5),  when  killing  in 
Chance  Medley  was  visited  by  minor  punishment. 

The  term  "  malice  prepense  "  or  malice  aforethought  {malitia  p^ce- 
cogitata)  was  not,  however,  then  new,  for  it  occurs  in  Acts  of  1389 
(13  Eich.  II.  St.  2,  c.  i.)  and  1497  (13  Hen.  vii.  c.  7)  (see  3  Steph.  Hist. 
Cr.  Laid),  and  in  other  Acts  of  Henry  viii.  This  indicates  that  a 
distinction  was  thus  drawn  between  deliberate  and  malignant  homicide 
and  homicide  by  misadventure  or  in  self-defence ;  but  it  is  clear  that  up 
till  the  sixteenth  century  the  plea  that  the  homicide  was  by  misad- 
venture or  in  self-defence  was  not  a  defence  to  the  indictment  (which 
was  founded  on  the  taking  of  the  life  of  a  person  within  the  King's 
peace),  but  a  plea  in  mitigation  of  punishment,  and  that  while  pardons 
in  such  events  were  granted  almost  as  of  course  on  the  report  of  the 
judges,  they  were  strictly  limited  to  such  cases  of  homicide;  and  during 
that  period  the  only  defence  to  a  charge  of  homicide  was  justification, 
i.e.  that  the  accused,  acting  for  the  King  in  the  assertion  of  public  justice, 
had  slain  the  deceased. 

Henry  viii.  dealt  with  poisoning  as  treason,  but  it  was  in  1547 
(1  Edw.  VI.  c.  12),  relegated  to  its  original  position  as  a  form  of  wilful 
murder  (3  Steph.  Hist.  Cr.  Law,  45).  From  that  date  no  statutory 
change  has  been  made  in  the  definition  of  wilful  murder,  and  its  punisli- 
ment  continues  to  be  capital  as  then,  with  the  one  change  that  the 
judge  must  now  pronounce  sentence  of  death  and  has  not  power  to  direct 
that  it  be  recorded  (24  &  25  Vict.  c.  100,  s.  2).  The  Treason  Act,  1351, 
25  Edw.  III.  St.  5,  c.  2,  besides  defining  high  treason,  had  also  described 
certain  forms  of  homicide  as  petty  treason,  viz.,  those  which  consisted  in 
killing  a  person  to  whom  the  slayer  owed  a  special  duty,  as  of  wife  to 
husband,  servant  to  master,  or  priest  to  bishop.  This  offence  was  com- 
pletely merged  in  murder  in  1828  (9  Geo.  iv.  c.  31),  by  a  provision 
needlessly  re-enacted  in  1861  (24  &  25  Vict.  c.  100,  s.  8)  (see  3  Steph. 
Hist.  Cr.  Laiv,  34). 

Except  for  a  few  provisions  relating  to  procedure,  and  the  trial  of 
certain  murders  committed  by  British  subjects  out  of  England  (24  &  25 
Vict.  c.  100,  ss.  9,  68),  the  whole  history  of  the  crime  of  murder  as  now 
understood  rests  on  the  opinions  of  judges  and  text-writers,  as  to  what 
constitutes  the  presence  or  absence  of  malice  aforethought,  so  as  to  make 
the  homicide  capital  or  less  severely  punishable. 

Malice  aforethought  was  certainly  at  first  construed  as  meaning 
"  with  deliberately  formed  intention  "  or  "  in  cold  blood,"  and  was  dis- 
tinguished from  killing  on  sudden  impulse,  or  sudden  provocation,  or  in 
chance  medley  (see  1604,  2  Jas.  I.  c.  8).  This  is  what  is  curiously  termed 
"  malice  in  fact,"  i.e.  actual  and  express  and  calculated  ill-will ;  and  the 
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history  of  the  form  of  homicide  known  as  wilful  murder  has  from  the 
sixteenth  century  consisted  in  the  extension  of  malice  aforethought  so 
as  to  include  within  the  definition  of  murder  a  number  of  forms  of 
homicide  in  which  express  and  specific  deliberation  exists  not  in  fact, 
but  in  law,  i.e.  in  the  opinion  of  the  judges  and  not  in  the  mind  of 
the  accused. 

Sir  James  Stephen  has  fully  traced  and  criticised  this  development 
(3  Hist.  Cr.  Law,  18-77 ;  Dig.  Or.  Law,  6th  ed.,  407),  and  in  this  article 
it  is  impossible  to  do  more  than  indicate  that  source  of  information  and 
state  the  result  of  judicial  decisions. 

The  offence  as  now  punished  consists  in  the  killing  of  one  human 
being  by  another  without  legal  justification  or  excuse,  whether  the 
killing  is  done  directly  or  indirectly,  and  whatever  the  means  used 
(1  Hale,  P.  G.  431),  other  than  false  or  perjured  accusation  before  a 
judicial  tribunal  {B.  v.  Macdaniel,  1755,  Fost.  Cr.  Law,  121 ;  19  St.  Tri. 
746). 

As  a  general  rule,  the  killing  must  be  in  consequence  of  an  act  or 
misfeasance,  and  not  of  an  omission  or  nonfeasance,  except  in  the  case  of 
deliberate  abandonment  or  neglect  of  a  helpless  infant  or  of  a  helpless 
person  to  whom  the  accused  owed  the  duty  of  care  {B.  v.  Waters,  1848, 
18  L.  J.  M.  C.  53). 

But  to  justify  conviction  it  must  be  proved — 

(1)  That  the  accused  meant  to  kill  the  deceased  or  some  other 
person;  or 

(2)  That  the  accused  meant  to  do  to  the  person  killed  or  to  some 
other  person  some  bodily  injury  of  a  nature  likely  to  cause  death, 
whether  he  did  or  did  not  mean  to  hurt  the  deceased;  or 

(3)  That  the  accused  caused  the  death  by  an  act  done  in  the 
prosecution  of  an  unlawful  purpose  {e.g.  abortion),  and  of  such  a 
nature  as  to  be  likely  to  endanger  human  life,  whether  he  did  or 
did  not  mean  to  hurt  any  person  {B.  v.  Sern6,  1887,  16  Cox  C.  C. 
311);  or 

(4)  That  the  accused  meant  to  cause  grievous  bodily  harm  to  some 
person  for  the  purpose  of  enabling  himself  to  commit  a  felony,  or  to 
facilitate  the  escape  of  another  who  had  committed  (or  attempted  to 
commit)  a  felony;  or  that  the  accused  administered  or  caused  to  be 
administered  any  stupefying  or  overpowering  or  poisonous  thing  to  the 
deceased,  or  wilfully  choked  or  strangled  him,  whether  he  did  or  did  not 
mean  to  cause  death,  or  did  or  did  not  know  that  it  was  likely  to  result 
from  his  act ;  or 

(5)  That  the  accused  in  causing  the  death  intended  to  resist  an  officer 
of  criminal  or  civil  justice  in  the  execution  of  his  duty. 

Wherever  the  homicide  is  committed  under  these  circumstances  it  is 
treated  as  in  law  committed  with  "  malice  aforetliought,"  so  as  to  make 
it  "  wilful "  murder. 

Head  1  is  the  ordinary  case  of  deliberate  homicide,  extended  to  cases 
where  a  man  uses  a  weapon  with  murderous  intent  but  misses  the  man 
he  meant  to  kill  and  kills  another  whom  he  did  not  mean  to  kill  (Fost. 
Cr.  Law,  261),  or  where  he  prepares  poison  for  one  man  which  is  taken 
with  fatal  effects  by  another  (1  Hale,  P.  C.  436). 

The  second  head  covers  cases  of  fighting  where  the  intent  is  hostile 
but  not  to  cause  death,  and  cases  where  a  blow  aimed  at  the  opponent 
takes  fatal  effect  on  a  peacemaker  or  bystander.  The  enormity  of  the 
offence  is  cut  down  where  the  fight  is  on  a  sudden  quarrel  or  pro- 
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vocation,  and  there  is  no  evidence  of  deliberate  intention  to  kill  (R.  v. 
Maiugriclge,  1708,  9  St.  Tri.  61 ;  and  see  Duel)  (Archb.  Cr.  PL,  23rd  ed' 
789). 

Heads  (3)  and  (4)  in  substance  mean  that  where  a  man  is  engaged 
in  committing  a  felony,  and  to  complete  his  purpose  or  to  avoid  arrest 
kills  another,  the  law  shifts  the  felonious  intent  from  the  particular 
felony  he  was  primarily  engaged  in  to  the  homicide  which  he  incident- 
ally commits.  This  form  of  murder  is  certainly  "  constructive,"  and  the 
weakness  of  the  doctrine  is  illustrated  by  the  criticism  of  Stephen,  J.,  in 
B.  V.  Serrd,  1887,  16  Cox  C.  C.  311,  on  the  old  case  given  by  Hale  {R.  v. 
Woodhurn,  16  St.  Tri.  57,  80 ;  3  Co.  Inst.  56),  that  a  man  who  shoots  at 
poultry,  meaning  to  steal  them,  and  kills  their  owner,  is  a  murderer. 
That  old  decision  has  been  severely  criticised  by  Holt,  C.J.,  in  R.  v.  Keate, 
1697,  Comb.  406,  409,  who  limits  the  rule  to  cases  of  intent  to  commit  a 
mischief  to  the  person  or  a  felony  or  great  riot ;  and  there  is  great  force 
in  the  view  that  this  form  of  murder  should  be  confined  to  responsibility 
for  felonious  acts  involving  obvious  danger  to  human  life. 

There  are  some  dicta  {e.g.  3  Co.  Inst.  57)  that  "  recklessly  doing  an 
act  such  as  throwing  rubbish  into  a  crowded  street  might  amount  to 
murder,  or  purposely  drive  furiously  through  a  crowd  "  (1  Hale,  P.  C. 
475),  but  at  the  present  time  such  acts  are  treated  as  manslaughter  only 
(see  Archb.  Cr.  PL,  23rd  ed.,  299). 

To  bring  the  slayer  within  the  fifth  rule,  he  must  know  that  the 
person  slain  is  an  officer  of  the  law,  or  is  a  private  person  lawfully  acting 
to  effect  arrest.  It  is  the  duty  of  all  persons  to  assist  in  capturing  traitors 
and  felons,  and  this  rule  exists  in  aid  of  such  duty.  If  the  proposed 
arrest  is  absolutely  and  obviously  illegal,  the  slayer  is  undoubtedly 
entitled  to  resist,  and  if  death  ensues  in  such  resistance  the  offence 
would  at  worst  be  reduced  to  manslaughter.  But  the  tendency  of 
modern  decisions  is  to  limit  the  right  of  resistance  and  to  require 
the  person  sought  to  be  arrested  to  submit  for  the  time,  and  to  let 
a  judge  deal  with  the  legality  of  the  arrest  {R.  v.  Marsden,  1867, 
L.  E.  1  C.  C.  R.  131 ;  and  see  Archb.  Cr.  PL,  23rd  ed.,  805  et  seq. ; 
and  R.  v.  Allen,  1867,  reported  in  Steph.  Dig.  Cr.  Law,  6th  ed.,  414,  the 
case  of  the  killing  of  constables  to  rescue  persons  who  were  in  fact 
illegally  in  custody). 

Every  killing  of  a  human  being  having  always  been  in  England 
treated  as  presumably  unlawful  and  as  amounting  to  wilful  murder, 
consideration  of  what  will  remove  the  presumption  has  fallen  under 
four  heads: — 

{a)  Were  the  circumstances  such  as  to  justify  the  killing  so  as  to 
make  the  killing  not  merely  no  murder  but  no  felony  ? 

(h)  Were  the  circumstances  such  as  to  excuse  the  killing,  such  as  to 
negative  not  only  malice  aforethought  but  any  unlawful  act  or  motive, 
such  as  to  make  the  act  no  felony,  but  an  act  done  by  misadventure  or 
in  self-defence  ? 

(c)  Were  the  circumstances  such  as  to  make  the  killing,  though  not 
premeditated  in  the  eye  of  the  law,  still  unjustifiable  and  inexcusable, 
i.e.  culpable  and  felonious,  i.e.  Manslaughter  ? 

{d)  Was  the  accused  sane  at  the  time  when  he  slew  the  deceased  ? 

{a)  The  killing  of  a  man  can  be  justified  only  in  cases — 

(i.)  Of  execution  of  lawful  sentence  of  a  competent  Court. 

(ii.)  When  an  alien  enemy  is  killed  in  war. 

(iii.)  When  a  fugitive  traitor  or  felon  cannot  otherwise  be  stopped 
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or  arrested  by  the  officers  of  the  law  or  private  persons  in  exercise  of 
their  public  obligation  to  pursue  and  arrest,  or  when  the  arrest  is  resisted 
by  such  force  as  to  make  killing  necessary  in  self-defence. 

(iv.)  Of  dispersing  a  riotous  or  rebellious  assembly  (see  Riot). 

(b)  The  excuses  which  deprive  homicide  of  its  criminal  quality  (see 
24  &  25  Vict.  c.  100,  s.  7)  are— 

(i.)  Misadventure. 

(ii.)  Self-defence. 

The  first  of  these  arises  when  the  fatal  injury  was  caused  by  pure 
accident  without  culpable  negligence.  If  there  is  any  negligence  which 
can  be  called  culpable,  the  homicide  is  felonious,  but  is  manslaughter 
and  not  murder. 

The  doctrine  of  excuse  by  self-defence  extends  to  all  cases  in  which 
the  accused  reasonably  believed  that  the  act  causing  death  was  necessary 
for  his  own  defence,  or  that  of  a  relative,  or,  indeed,  of  any  person 
threatened  unlawfully  with  death  or  grave  injury  by  another,  or  in  the 
defence  of  his  home  against  burglars  (see  Burglary),  or  of  his  person 
and  property  from  highway  robbery,  or  other  felony  involving  force  or 
grave  danger  such  as  arson  or  rape  (Archb.  Cr.  PL,  23rd  ed.,  796).  There 
is  not,  in  case  of  defence  of  home,  any  duty  to  retreat  before  the  assailant 
{iUd.,  797 ;  Burglary,  Vol.  II.  p.  477). 

The  plea  of  provocation  is  so  far  an  excuse  as  to  reduce  the  offence 
from  murder  to  manslaughter,  but  does  not  deprive  the  fatal  act  of  its 
criminal  quality.     See  Manslaughter. 

Both  in  the  case  of  self-defence  and  provocation  the  test  of  liability 
is  in  the  main  subjective,  i.e.  the  quality  of  the  act  is  judged  by  the  cir- 
cumstances, whether  facts  or  fancies,  which  were  present  to  the  mind  of 
the  slayer.  If  the  danger  or  the  provocation  were  to  a  reasonable  mind 
purely  imaginary,  the  proper  conclusion  apparently  is  not  that  the 
accused  is  guilty  of  the  full  crime,  but  that  he  was  mentally  irresponsible 
for  its  commission.     See  Lunacy,  Vol.  VIII.  p.  449. 

Punishment. — On  a  valid  conviction  of  murder,  the  Court  has  no 
alternative  but  to  pass  sentence  of  death,  and  to  direct  the  burial  of  the 
body  of  the  convict  within  the  prison  where  the  execution  takes  place 
(24  &  25  Vict.  c.  100,  ss.  2,  3).    See  Capital  Punishment. 

Subsidiary  and  Ancillary  Offences. — Attempts  and  conspiracies  to 
commit  a  felony  are  at  common  law  merely  misdemeanors;  but  the 
gravity  of  the  crime  of  murder  has  led  to  various  statutory  provisions 
for  the  punishment  of  such  attempts. 

The  Offences  against  the  Person  Act,  1861,  24  &  25  Vict.  c.  100, 
contains  five  sections  (11-15)  punishing  as  felonies  attempts  to  commit 
murder — 

(a)  By  poison  or  wounding. 

(b)  By  destruction  or  damage  of  buildings  by  explosives.' 

(c)  By  setting  fire  to  ships  or  vessels. 

(d)  By  attempting  to  administer  poison,  or  by  shooting  or  aiming 
a  firearm,  even  if  the  discharge  is  prevented  (P.  v.  Duckworth,  [1892] 
2  Q.  B.  83 ;  P.  v.  Linneker,  [1906]  2  K.  B.  99). 

(e)  By  any  other  means. 

The  punishment  for  all  is  penal  servitude  for  life  or  not  less  than 
three  years,  or  imprisonment  with  or  without  hard  labour  for  not  over 
two  years.  In  the  case  of  offence  {a)  by  wounding,  the  accused,  if  homicidal 
intent  is  not  proved,  may  be  convicted  of  unlawful  wounding  (14  &  15 
Vict.  c.  19,  8.  5;  24  &  25  Vict.  c.  100,  s.  20;  P.  v.   Ward,  1871,  L.  R 
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1  C.  C.  E.  356;  R.  v.  Martin,  1882,  8  Q.  B.  D.  54;  and  see  Bodily 
Harm). 

As  to  letters  threatening  to  murder,  see  Menaces. 

Conspiracy  to  murder  was  made  felony  in  1861  (24  &  25  Vict.  c.  100, 
s.  4),  and  in  consequence  of  R.  v.  Bernard,  1858, 1  F.  &  F.  240 ;  8  St.  Tri. 
N.  S.  887,  was  extended  to  conspiracies  and  incitements  in  England  or 
Ireland  to  commit  murder,  within  or  without  the  King's  dominions. 
Most  of  the  cases  of  incitement  have  been  against  foreign  anarchists  or 
revolutionaries  {R.  v.  Most,  1883,  7  Q.  B.  D.  244;  R.  v.  Antonelli,  1905, 
70  J.  P.  4;  and  see  R.  v.  Xrause,  1902,  66  J.  P.  121).  In  the  case  of 
R.  V.  Watt,  1905,  70  J.  P.  29,  a  husband  was  convicted  of  inciting  to 
murder  his  wife. 

Accessories  before  or  after  the  fact  to  murder  are  in  precisely  the 
same  legal  position  as  accessories  to  any  other  felony;  and  persons 
present,  aiding  and  abetting  in  murder,  even  if  they  do  not  strike  the 
fatal  blow,  are  liable  to  sentence  and  execution  as  principals.  See 
Bracton,  I)e  Corond,  f.  121 ;  Accessory,  Vol.  I.  p.  84. 

Trial  and  Procedure. — Courts  of  Quarter  Sessions  cannot  try  murder 
or  the  cognate  offences  (5  &  6  Vict.  c.  38,  s.  1). 

Veyiue. — The  place  for  trying  murder  is  ordinarily  the  place  where 
the  fatal  injury  was  done.  Where  a  man  is  injured  in  one  jurisdic- 
tion and  dies  in  another,  the  trial  may  take  place  in  either  (7  Geo.  iv. 
c.  64,  s.  12). 

Murder  in  the  Admiralty  jurisdiction  is  triable  in  England  at  any 
place  where  the  accused  is  apprehended  or  is  in  custody  in  the 
following  cases : — 

(1)  Where  it  took  place  on  a  British  ship,  or  by  a  person  who  is,  or 
has  within  three  months  previously  been,  employed  on  such  a  vessel.  It 
is  triable  wherever  the  accused  is  apprehended  or  in  custody  (24  &  25 
Vict.  c.  100,  s.  68 ;  57  &  58  Vict.  c.  60,  s.  687 ;  R.  v.  Anderson,  1867, 
L.  E.  1  C.  C.  E.  161;  R.  v.  Dudley,  1884,  14  Q.  B.  D.  273;  Steph.  Dig, 
Cr.  Law,  6th  ed.,  p.  28).  It  is  immaterial  whether  the  accused  is  or  is 
not  a  British  subject. 

(2)  Where  the  injury  was  done  on  the  sea  or  on  foreign  soil,  and  the 
death  took  place  in  England,  or  vice  versd,  the  offence  is  triable  as  murder 
or  manslaughter  in  the  judicial  district  in  England  where  the  injury  or 
death  occurred  (24  &  25  Vict.  c.  100,  s.  10).  This  provision  does  not 
give  jurisdiction  to  try  foreigners  unless  they  were  within  British 
waters  (41  &  42  Vict.  c.  73)  or  were  passengers  or  of  the  crew  of  a 
British  ship  (R.  v.  Depardo,  1  Taunt.  26 ;  9  E.  E.  693). 

(3)  Where  the  act  is  done  by  a  British  subject  on  land  outside  the 
United  Kingdom,  it  is  triable  wherever  the  accused  is  apprehended  or 
in  custody  in  England  (24  &  25  Vict.  c.  100,  s.  9),  subject,  in  the  case 
of  another  part  of  the  British  Empire,  to  the  right  to  try  him  where  the 
offence  was  committed,  or  to  surrender  him  as  a  colonial  fugitive,  or,  in 
the  case  of  a  foreign  country,  to  surrender  him  for  extradition,  where 
the  Treaty  permits  the  surrender  of  a  British  subject. 

A  British  sailor  cannot  be  tried  in  England  for  murder  committed 
by  him  on  a  foreign  ship  to  which  he  belongs.  But  the  jurisdiction  of 
English  Courts  extends  to  murders  from  or  on  foreign  ships  in  our 
territorial  waters  (41  &  42  Vict.  c.  73) ;  and  murder  by  a  British  subject 
on  a  foreign  ship  on  the  high  seas,  or  in  a  port  or  harbour,  is  triable  in 
England  if  the  offender  was  not  part  of  the  crew  of  the  ship  (57  &  58 
Vict.  c.  60,  s.  686). 

VOL.  IX.  32 
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Indictment. — The  indictment  for  murder  is  now  drawn  in  a  very 
simple  form,  it  having  been  since  1851  (14  &  15  Vict.  c.  100,  s.  4) 
unnecessary  to  describe  the  manner  and  means  by  which  the  offence 
was  committed  (24  &  25  Vict.  c.  100,  s.  6).     It  runs  thus— 

Kent  to  wit.  The  jurors  for  Our  Lord  the  King  on  their  oath  present 
that  A.  B.  on  the  day  of  feloniously,  wilfidhj, 

and  of  his  malice  aforethought,  did  kill  and  murder  one  C.  D.,  against  the 
peace,  etc. 

The  jury,  if  the  facts  so  warrant,  may  on  this  indictment  negative 
the  words  in  italics  and  convict  of  manslaughter  (B.  v.  Mackalley,  1611, 
9  Co.  Kep.  67  {h)\  77  E.  R.  832). 

Where  the  offence  was  committed  in  the  Admiralty  jurisdiction,  the 
words  "  on  the  high  seas  "  are  inserted  in  the  indictment,  and  in  order  to 
establish  jurisdiction  it  is  prudent  to  specify  the  British  ship  on  which 
the  act  was  done,  or  some  facts  showing  the  act  to  have  been  done  within 
the  jurisdiction  of  the  Court ;  and  where  the  act  was  done  on  land  out- 
side the  United  Kingdom,  it  is  prudent  but  not  essential  to  allege  the 
accused  to  be  a  British  subject  (see  B.  v.  Jameson,  [1896]  2  Q.  B.  425 ; 
B.  V.  Aiidley,  [1907]  1  K.  B.  383). 

The  indictments  of  accessories  before  the  fact  to  murder  state  the 
principal  offence  in  the  above  form,  and  go  on  with — "  And  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do  further  present  that  E.  F.,  before 
the  said  felony  and  murder  was  committed,  to  wit,  did  feloniously  and 
maliciously  incite,  move,  procure,  aid,  counsel,  hire,  and  command  the 
said  A.  B.  to  do  and  commit  the  said  felony  and  murder  against,"  etc. 

The  only  difference  made  is  that,  when  the  principal  is  not  being 
tried  with  the  accessories,  the  words  "  against  the  peace,"  etc.,  are 
omitted  in  the  statement  of  the  principal  offence. 

Evidence. — It  is  necessary  to  prove  the  death  of  the  person  alleged 
to  have  been  murdered — (1)  by  direct  proof  that  his  dead  body  has  been 
found ;  (2)  by  the  very  strongest  circumstantial  proof  if  the  body  cannot 
be  found,  e.g.  in  a  case  of  cannibalism.  See  Archb.  Gr.  PL,  23rd  ed., 
1781 ;  Death,  Proof  of.  Vol.  IV.  p.  377. 

It  is  also  necessary  to  prove  that  the  death  occurred  within  a  year 
and  a  day  from  the  act  of  the  accused  which  is  said  to  have  caused  it. 
This,  while  obviously  a  rough  rule  to  test  the  relation  of  direct  cause 
and  effect,  has  not  in  any  way  been  varied  by  modern  statutes  or 
decisions.  Subject  to  these  qualifications  and  the  technical  rule  that 
the  onus  of  proof  is  on  the  defence  when  the  fact  of  the  killing  by  the 
accused  is  established,  the  rules  of  evidence  are  the  same  as  in  other 
cases.  In  certain  proceedings  for  homicide  by  poison  or  use  of  illegal 
instruments,  evidence  of  other  murders,  etc.,  has  been  admitted  to  nega- 
tive the  defence  of  accident.  See  Archb.  Or.  PL,  23rd  ed!,  308  {B.  v. 
Bond,  [1906]  2  K.  B.  389). 

[Authorities. — 3  Steph.  Hist.  Cr.  Law,  1-107 ;  Steph.  Dig.  Cr.  Law, 
6th  ed. ;  Archb.  Cr.  PL,  23rd  ed. ;  Russell  on  Crimes,  6th  ed. ;  Hawk. 
P.  C,  bk.  i.  c.  31 ;  Mayne,  Ind.  Cr.  Law,  1896,  p.  586 ;  Bracton,  de  Corond, 
If.  121,  134.] 

lYluriatic  Acid  Gas.— See  Alkali  Works. 

IVluscat. — Muscat,  otherwise  Oman,  is  a  sultanate  in  south- 
eastern Arabia,  with  an  area  of  about  82,000  square  miles,  or  nearly  as 
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large  as  Great  Britain.  The  capital,  Muscat,  was  in  Portuguese  hands 
until  the  seventeenth  century,  and  eventually  in  1741  it  came  into  the 
possession  of  the  founder  of  the  dynasty  of  the  present  Imam.  The 
power  of  the  Imam  of  Oman  formerly  extended  over  a  much  larger 
area,  covering  the  islands  in  the  Persian  Gulf,  parts  of  the  African  and 
Persian  coasts,  and  Zanzibar.  In  1856,  on  the  death  of  the  then  sultan, 
his  two  sons  submitted  their  claims  to  the  Viceroy  of  India  who  formally 
separated  the  sultanates  of  Muscat  and  Zanzibar  (q.v.). 

British  Jurisdiction.  —  British  Consular  jurisdiction  in  Muscat  is 
regulated  by  Order  in  Council  of  November  4, 1867  (St.  Pt.  &  0.,  Rev.  1904, 
vol.  v.,  "  Foreign  Jurisdiction,"  p.  472),  which,  being  one  of  the  earliest 
orders,  does  not  formally  constitute  the  Consular  Court  a  Court  of 
Ptecord,  as  is  the  case  in  the  earlier  orders.  The  Order  is  in  the  main 
limited  to  providing  for  the  decision  by  the  consul  of  disputes  between 
British  subjects,  and  for  the  trial  by  him  of  certain  offences  by  such 
subjects,  concurrent  jurisdiction  being  given  to  the  High  Court  of 
Bombay  to  which  appeals  from  the  consul  lie,  and  therefrom  to  His 
Majesty  in  Council  (see  Foreign  Jurisdiction).  But  the  consul  has 
(under  art.  29  of  the  Order)  probate  jurisdiction,  and  the  jurisdiction  of 
a  Vice- Admiralty  Court  as  to  slave  trade  offences  (see  sec.  2  of  42  &  43 
Vict.  c.  38). 

Application  of  Imperial  Acts. — The  British  Regulations  of  1879, 
excepting  art.  10,  for  preventing  collisions  at  sea,  apply  to  ships  of 
Muscat  whether  within  British  jurisdiction  or  not  (St.  R.  &  0.,  Rev. 
1904,  vol.  viii.,  "  Merchant  Shipping,"  p.  252),  and  within  territories  of 
the  sultan  any  British  subject  committing  the  slave-trade  offences 
specified  in  sees.  367,  370,  371  of  the  Indian  Penal  Code,  is  under  an 
Order  in  Council  {ihid.,  vol.  xi.,  "  Slave  Trade,"  p.  84)  liable  to  the  same 
punishment  as  if  the  offence  were  committed  in  British  India. 

lYIuseums  and  Gymnasiums.— By  the  Museums  and 
Gymnasiums  Act,  1891,  54  &  55  Vict.  c.  22,  which  may  be  adopted  for 
urban  districts,  either  in  whole  or  so  far  as  it  relates  to  museums  only 
or  gymnasiums  only  (s.  3),  urban  authorities  may  provide  and  maintain 
museums  for  the  reception  of  local  antiquities  or  other  objects  of  interest, 
and  gymnasiums  with  all  the  apparatus  ordinarily  used  therewith,  and 
may  erect  any  buildings,  and  generally  do  all  things  necessary  for  the 
provision  and  maintenance  of  such  museums  and  gymnasiums  (s.  4). 
A  museum  so  provided  must  be  open  to  the  public  not  less  than  three 
vdays  a  week  free  of  charge,  but,  subject  thereto,  local  authorities  may 
charge  fees  for  admission,  and  may  grant  the  use  of  the  museum  or 
rooms  therein  for  lectures,  exhibitions,  or  for  any  purpose  of  education 
■or  instruction  (s.  5).  Gymnasiums  provided  under  the  Act  are  to 
be  open  to  the  public  free  of  charge  for  not  less  than  two  hours  a 
day  during  five  days  in  every  week,  but,  subject  thereto,  the  local 
authority  may  for  not  more  than  two  hours  in  each  day  let  or  lend 
the  museum  or  gymnasium  to  any  person  or  body  of  persons,  on 
such  terms  as  may  be  arranged.  There  is  also  power  to  close  the 
buildings  against  the  public  for  twenty-four  days  in  one  year,  and 
to  let  the  museum  or  gymnasium  during  such  time,  but  such  closing 
may  not  be  for  more  than  six  consecutive  days  (s.  6).  Regula- 
tions and  by-laws  relating  to  management,  fees,  closing  and  opening, 
may  be  made  (s.  7).  The  expenses  of  maintaining  such  museums  and 
gymnasiums  are,  so  far  as  not  paid  by  fees  and  other  moneys  received 
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under  the  Act,  to  be  defrayed  as  part  of  the  general  expenses  of  the 
execution  by  urban  authorities  of  the  Public  Health  Acts  (s.  10); 
authorities  are  given  borrowing  powers  (ibid.);  but  there  may  not  be 
expended  on  a  gymnasium  in  any  one  year  a  greater  sum  than  would 
be  produced  by  a  halfpenny  rate ;  so  also  for  a  museum  (ibid.  (5)).  A 
separate  account  of  expenditure  must  be  kept  and  properly  audited 
(ibid.  (4))  ;  and  land  may  be  acquired  for  the  purposes  of  the  Act  (s.  11). 
As  to  gift  of  lands  by  will  for  the  purchase  of  land  for  museums  and 
institutions  of  a  like  nature,  see  the  Schools  for  Science  and  Art  Act,  1891, 
54  &  55  Vict.  c.  61,  and  the  Mortmain  and  Charitable  Uses  Act,  1888, 
51  &  52  Vict.  c.  42,  s.  6.  Where  it  appears  to  an  urban  authority  that 
a  museum  or  gymnasium  which  has  been  established  under  the  Act  for 
seven  years  or  upwards  is  unnecessary  or  too  expensive,  such  authority 
may,  with  the  sanction  of  the  Local  Government  Board,  sell  the  same 
for  the  best  price  obtainable  (s.  12). 

During  the  winter  months  when  a  public  swimming  bath  is  closed 
it  may,  by  the  local  authority,  be  converted  into  a  gymnasium  or  other 
means  of  healthful  recreation  (Baths  and  Washhouses  Act,  1878,  41 
Vict.  c.  14,  s.  5). 

Any  existing  museum  provided  under  the  Public  Libraries  Act, 
1892,  may  be  converted  into  a  museum  under  the  Act  of  1891,  the 
provisions  of  which  will  thereupon  and  in  future  apply  instead  of  the 
provisions  of  the  Public  Libraries  Acts  (1  Edw.  vii.  c.  19,  s.  7). 

The  Act  has  been  extended  to  London  by  the  Public  Libraries  Act, 
1901,  1  Edw.  VII.  c.  19,  ss.  13,  14,  thus  repealing  sec.  2  of  54  &  55  Vict. 
c.  22,  which  excepted  London.  Scotland  is  expressly  excepted  by  the 
Act  of  1901  (s.  11).    See  Gymnasiums;  Libraries. 

IVIUShrOOmS. — In  Gardner  v.  Mansbridge,  1887,  19  Q.  B.  D. 
217,  it  was  held  that  the  picking  of  wild  mushrooms  was  not  doing 
wilful  or  malicious  damage  within  sec.  52  of  the  Malicious  Damage  Act^ 
1861,  24  &  25  Vict.  c.  97.  Bat  in  the  case  of  cultivated  mushrooms, 
destruction  or  damage  with  intent  to  destroy  is  punishable  under  sees. 
23  and  24  of  the  Act.  At  common  law  mushrooms,  being  part  of  the 
realty,  cannot  be  stolen,  but  under  sees.  36  and  37  of  the  Larceny  Act,. 
1861,  theft  or  destruction  with  intent  to  steal  is  punishable,  where  the 
mushrooms  are  growing  in  gardens,  nursery  grounds,  and  the  like,  or 
where,  if  cultivated,  they  are  growing  in  any  other  land. 

lYIusicand  Dancing  Licences-— See  Dancing  House; 
Public  Entertainment. 

IVIusic,  Copyright  in.— See  Copyright. 

IVIllStard.  —  Mustard,  though  strictly  speaking  a  condiment,, 
appears  to  have  been  treated  as  an  article  of  food  within  the  Sale  of 
Food  and  Drugs  Acts,  1875  and  1879  (Sandys  v.  Markham,  1876,  41 
J.  P.  52;  Goldsmith  v.  Maddaford,  1882,  46  J.  P.  44),  and  not  to  have 
fallen  within  the  decision  in  James  v.  Jones,  [1894]  1  Q.  B.  304,  which 
excluded  baking  powder  and  like  commodities  from  the  scope  of  the 
Acts.    See  Adulteration;  Eood. 

All  doubts  on  this  subject  are  removed  by  the  definition  of  food  in 
Bee.  26  of  the  Sale  of  Food  and  Drugs  Act,  1899,  as  including  condi- 
ments. 
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IVIute  of  Malice. — See  Arraignment. 

IVIutilation. — 1.  A  human  being  may  not  consent  to  being 
maimed  (see  Mayhem)  or  mutilated  except  in  cases  of  surgical  necessity 
(Steph.  Dig.  Cr.  Lata,  6th  ed.,  224-227) ;  and  it  has  been  held  to  be  an 
indictable  misdemeanor  for  a  man  to  mutilate  himself  to  avoid  enlist- 
ment or  impressment,  or  to  show  himself  as  an  object  of  charity  (2  Euss. 
on  Crimes,  6th  ed.,  459).  Self-injury  by  person  subject  to  military  law 
with  intent  to  render  himself  unfit  for  service  is  an  offence  against 
mihtary  law  (44  &  45  Vict.  c.  58,  s.  18  (2)).  See  Bodily  Harm; 
Mayhem. 

2.  The  mutilation  of  animals  by  persons  other  than  their  owners 
is  punishable  under  the  Malicious  Damage  Act,  1861  (see  2  Euss.  on 
Crimes,  6th  ed.,  794,  976 ;  Dogs  ;  Malicious  Damage).  Their  mutila- 
tion even  by  their  owners,  if  attended  by  cruelty  or  unnecessary 
suffering,  is  punishable  under  the  Prevention  of  Cruelty  to  Animals 
Acts,  except  in  those  cases  in  which  the  operator  falls  within  the  pro- 
tection of  the  Vivisection  Act,  1876.  As  to  operations  falling  within 
the  penalties  of  these  Acts,  see  Cruelty  to  Animals,  ante.  Vol.  IV. 
p.  256;  Vivisection. 

3.  Mutilation  of  documents,  if  done  with  intent  to  steal  or  defraud, 
is  punishable  under  the  Larceny  Act,  1861.  See  Larceny.  In  cases 
not  dealt  with  by  this  Act  mutilation  of  documents  may  be  punished 
under  the  general  sections  of  the  Malicious  Damage  Act,  1861  (see 
Malicious  Damage),  and  under  many  Acts  affecting  particular 
documents,  or  may  be  the  subject  of  civil  action. 

IVIutiny. — The  offence  of  mutiny  is  not  defined  in  any  statute, 
but  it  implies  collective  insubordination,  or  combination  on  the  part 
of  two  or  more  persons,  subject  to  military  law,  to  resist  the  lawful 
authority  of  superior  military  or  naval  officers,  whether  by  violence  or 
passive  resistance ;  or  to  induce  others  to  resist  such  lawful  authority. 
It  is  thus  either  (1)  the  overt  act  of  insubordination,  or  (2)  the  com- 
bination which  may  or  may  not  have  resulted  in  such  overt  act,  or  (3)  a 
combination  to  induce  others  to  insubordination. 

It  may  be  a  matter  for  discretion  whether  a  charge  shall  be  made 
of  insubordination  or  mutiny,  according  to  the  strength  of  the  evidence 
of  the  combined  design  to  resist  authority.  The  resemblance  the 
offence  of  mutiny  bears  to  the  crime  of  conspiracy  is  apparent,  and 
the  evidence  necessary  to  prove  it  is  of  the  same  character  (see 
Conspiracy). 

Mutiny,  sedition,  and  desertion  were  the  first  offences  which  were 
authorisecl  to  be  punished  by  military  law  (q.v.)  under  the  original  Mutiny 
Act  in  1689  (1  Will.  &  Mary,  c.  5).  The  similar  enactment  as  regards 
the  navy  dates  from  the  time  of  the  naval  code  established  soon  after 
the  Eestoration. 

The  provisions  as  to  mutiny  are  contained  in  the  Army  Act,  1881, 
44  &  45  Vict.  c.  58,  s.  7 ;  and  the  Naval  Discipline  Act,  1866,  29  &  30 
Vict.  c.  109,  ss.  10-16.  Under  the  provisions  of  the  former  Act  the 
charge  is  not  as  it  is  under  the  latter  Act,  a  general  charge  of  mutiny, 
but  must  be  laid  as  one  of  the  specific  offences  in  relation  to  mutiny  set 
out  in  sec.  7.  It  enacts  that  every  person  subject  to  military  law  shall, 
on  conviction  by  court-martial,  be  liable  to  suffer  death,  or  such  less 
punishment  as  in  the  Act  mentioned  (see  s.  44,  as  amended  by  the 
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Army  Acts,  1906  and  1907),  if  he  commits  any  of  the  following  offences : 
— (1)  Causes,  or  conspires  with  any  other  persons  to  cause,  any  mutiny 
(or  sedition  {q.v.))  in  any  forces  belonging  to  His  Majesty's  regular, 
reserve,  or  auxiliary  forces,  or  navy;  (2)  endeavours  to  seduce  any 
person  in  such  forces  from  his  allegiance,  or  to  persuade  him  to  join  in 
any  mutiny  or  sedition ;  (3)  joins  in  or,  being  present,  does  not  use  his 
utmost  endeavours  to  suppress  any  mutiny  or  sedition;  (4)  delays  to 
inform  his  commanding  officer  of  any  actual  or  intended  mutiny  or 
sedition  coming  to  his  knowledge. 

The  corresponding  provisions  in  the  Naval  Discipline  Act,  1866,  are 
so  worded  that  they  enable  a  charge  of  mutiny  to  be  laid  generally. 
Sec.  10  enacts,  "  Where  mutiny  is  accompanied  by  violence,  every 
person  subject  to  the  Act  who  shall  join  therein  shall  suffer  death,  or 
such  other  punishment  as  is  hereinafter  mentioned."  Where  a  mutiny 
is  not  accompanied  with  violence,  the  ringleader  or  ringleaders  shall 
suffer  death  or  such  other  punishment  as  thereinafter  mentioned,  and 
all  other  persons  who  join  in  the  mutiny,  or  do  not  use  their  utmost 
exertions  to  suppress  it,  shall  suffer  such  other  punishment  as  therein- 
after mentioned  (s.  11).  Sees.  12-16  relate  to  incitement  to  mutiny, 
concealing  mutinous  designs,  etc.  For  the  different  punishments  which 
may  be  inflicted  in  the  navy,  see  sec.  52. 

In  both  the  military  and  the  naval  law  the  former  offence  of  mutinous 
conduct,  which  was  in  fact  wanting  in  the  element  of  combination  which 
is  the  mark  of  mutiny,  is  now  the  offence  of  insubordination.  It  is  dealt 
with  in  sees.  8-11  of  the  Army  Act,  and  17  and  18  of  the  Naval  Discipline 
Act.  Any  insubordinate  act  which  could  not  be  charged  under  those 
sections  would  be  chargeable  as  an  offence  prejudicial  to  good  order  and 
discipline. 

By  the  Act  37  Geo.  iii.  c.  70,  everyone  commits  felony,  and  is 
liable  upon  conviction  to  penal  servitude  for  life,  who  maliciously  and 
advisedly  endeavours  to  seduce  any  person  serving  in  His  Majesty's 
forces  by  sea  or  land  from  his  duty  and  allegiance ;  or  to  incite  or  stir 
up  any  such  person  to  commit  any  act  of  mutiny,  or  to  make  or 
endeavour  to  make  any  mutinous  assembly,  or  to  commit  any  traitorous 
or  mutinous  practice  whatever.  Further,  by  sec.  13  of  the  Naval  Dis- 
cipline Act,  1866,  every  person  not  otherwise  subject  to  the  Act  who, 
being  on  board  one  of  His  Majesty's  ships,  endeavours  to  seduce  from 
his  allegiance  any  person  subject  to  the  Act  may  be  tried  under  it,  and 
sentenced  to  death  or  such  other  punishment  as  is  authorised  by  the  Act. 

Under  sec.  190  of  the  Army  Act  and  sec.  49  of  the  Naval  Discipline 
Act,  all  armed  rebels,  armed  mutineers,  and  pirates  are  deemed  to  be 
enemies  within  the  Acts ;  so  that  offences  which  have  a  special  character 
when  committed  in  presence  of  the  enemy,  or  which  consist'of  dealings 
with  the  enemy,  have  that  character  when  committed  in  connection  with 
the  classes  of  persons  mentioned. 

As  to  mutiny  on  board  merchant  vessels,  see  Crew;  Passengers 
(Sea). 

See  Army  ;  Courts-Martial  ;  Military  Law  ;  Military  Offences  ; 
Militia;  Navy;  Eeserve  Forces;  Territorial  Force;  Volunteers: 
Yeomanry. 

[Authorities. — Clode,  Militari/  and  Martial  Law ;  Simmons,  Courts- 
Martial ;  Manual  of  Militaiy  Law,  War  Office,  1907.] 

Mutiny  Act.— See  Army. 
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Mutual  Credits.— See  Bankruptcy,  Vol.  11.  p.  51. 

Mutual   Debts.— See  Bankruptcy,  Vol.  II.  p.  51;  Set-off. 

Mutual   Insurance.— See  Marine  Insurance. 

Mutuality. — There  must  be  reciprocity  of  assent  between  the 
parties  to  a  contract,  and  in  that  sense  it  is  true  that  there  must  be 
mutuality  in  a  contract ;  but  there  need  not  necessarily  be  mutuality  in 
the  sense  of  reciprocity  of  obligation ;  for  example,  an  agreement  within 
the  Statute  of  Frauds  will  bind  the  party  signing  it  although  he  may 
be  unable  to  sue  the  other  party  to  the  agreement  who  has  not  signed 
(Broom,  Common  Laiv,  9th  ed.,  pp.  300,  301).     See  Contract. 

Mutual   Promises. — Mutual  promises  are  consideration  for 

one  another.     See  Contract. 

Mutual  Testament. — A  will  made  by  two  persons,  each 
leaving  his  or  her  effects  to  the  other.  Where  a  husband  and  wife  executed 
a  mutual  testament  by  which  each  left  his  or  her  effects  to  the  other 
spouse,  and  then  bequeathed  a  number  of  legacies,  the  Court,  upon  the 
death  of  the  wife,  granted  probate  of  so  much  only  of  the  instrument  as 
became  operative  upon  her  death  {In  the  goods  of  Piazzi-Smyth,  [1898] 
P.  7).     See  Will  ;  Probate. 

Mutus  et  surdus.— See  Arraignment. 

Mutuum. — A  loan  of  personal  chattels  to  be  consumed  by 
the  borrower,  he  being  bound  to  restore  to  the  lender,  not  the  same 
things,  but  others  of  the  same  kind  (Story,  Bailments,  s.  283). 

My. — The  use  of  the  pronoun  "my"  in  the  description  of  a  thing 
given  by  will  is  not  sufficient  evidence  of  an  intention,  within  the 
meaning  of  sec.  24  of  the  Wills  Act,  1837,  that  the  will  shall  not  speak 
as  from  the  date  of  the  testator's  death  (Dart,  Vendors  and  Purchasers, 
7th  ed.,  vol.  i.  p.  310  ;  see  also  Stroud,  Jud.  Diet.). 


Name. — See  Christian  Name;  Sukname;  Name  and  Arms 
Clause  ;  Divorce,  Divorced  Wife,  Name  of.  Vol.  IV.  p.  682 ;  and  Stroud, 
Jitd.  Diet. 

Name  and  Arms  Clause  is  the  name  commonly  given 
to  a  clause  whereby  a  testator  or  settlor  imposes  upon  the  successive 
takers  of  an  estate  an  obligation  to  assume  his  name  and  bear  his 
arms. 

The  clause  requires  the  utmost  nicety  in  framing  (Co.  Litt,  note  on 
327a).  It  usually,  thougli  not  necessarily  {In  re  Cornwallis,  1886,  32 
Ch.  D.  388),  deals  with  real  estate,  and  provides  that  a  person  becoming 
entitled  in  possession  {Langdale  v.  Briqgs,  1856,  8  De  G.,  M.  &  G.  391 ; 
44  E.  R.  441 ;  In  re  Finch,  1880,  28  W.  E.  903 ;  In  re  Varlcy,  1893, 
62  L.  J.  Ch.  652)  to  the  estate  as  tenant  for  life,  or  tenant  in  tail  by 
purchase,  shall  take  and  continue  to  use  the  name  of  "  Noakes,"  and 
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shall  assume  and  continue  to  bear  the  arms  of  Noakes,  and  that  upon 
non-compliance  with  this  condition  within  a  certain  period,  the  estate 
limited  to  the  person  so  failing  compliance  shall  cease  as  if  he  were 
dead,  and  the  ulterior  limitations  shall  take  effect.  ["Take  and  use" 
is  construed  strictly,  but  user  in  "all  writings"  means  in  all  legal 
instruments  or  documents  of  a  formal  character  {Re  Miss  Drax's  Will, 
[1906]  W.  N.  53).] 

The  following  points  require  attention  in  the  framing  of  a  name  and 
arms  clause : — 

1.  The  exact  event  upon  which  the  obligation  to  take  the  name  and 
arms  is  to  arise  must  be  clearly  indicated,  and  also  the  period  allowed 
for  compliance  (see  the  above  cases  and  Leslie  v.  Rothes,  [1894]  2  Ch. 
499).  The  clause  should  be  so  worded  that  it  can  operate  as  often  as 
necessary,  and  not  so  as  to  be  spent  in  one  operation. 

2.  It  must  be  considered  whether  a  forfeiture,  if  incurred,  is  to 
destroy  estates  limited  to  the  children  of  the  person  incurring  the 
forfeiture,  or  only  his  own  estate ;  or,  in  other  words,  whether  the 
limitation  over  is  to  be  as  if  he  were  dead,  or  as  if  he  were  dead  without 
issue  {Haivkins  v.  Luscomhe,  1818,  2  Swans.  375 ;  36  E.  R  659). 

3.  The  effect  of  a  forfeiture  on  powers  of  jointuring  and  charging 
portions  exercised  by  the  person  incurring  the  forfeiture  must  be  con- 
sidered ;  unless  otherwise  provided,  the  effect  would  be  to  accelerate  the 
coming  into  possession  of  the  interests  appointed. 

4.  If  any  person  succeeding  to  the  estate  is  likely  to  be  a  peer  of  the 
realm  the  clause  requires  moditication,  as  a  peer,  though  he  might  take 
the  name,  could  hardly  be  said  to  use  it  (see  Re  Miss  Drax's  Will,  1906, 
W.  N.  53). 

5.  The  clause  should  direct  that  the  name  is  to  be  used  as  a  surname 
{Bennett  v.  Bennett,  1864,  2  Drew.  &  Sm.,  at  p.  276 ;  62  E.  R.  623).  [If 
the  cause  requires  simply  that  the  devisee  shall  take  the  testator's 
surname  it  is  not  complied  with  by  the  devisee's  prefixing  the  surname 
to  his  own  {UEyncourt  v.  Gregory,  1875,  1  Ch.  D.  441),  though  the 
clause  may  be  so  framed  as  to  allow  this  to  be  done  {Re  Eversley,  [1900] 
1  Ch.  96).]  The  clause  should  also  direct  that  the  name  must  continue 
to  be  used  {Blagrove  v.  Bradshaw,  1858,  4  Drew.  230 ;  62  E.  E.  89 ;  In 
re  Farrar,  1887,  W.  N.  202). 

6.  The  clause  should  show  whether  a  simple  assumption  of  the 
name  is  to  suffice,  or  whether  a  Royal  Licence  is  to  be  sought  for 
or  other  solemnity  observed  {Lowndes  v.  Davies,  1835,  1  Bing.  N.  C. 
597). 

7.  It  appears  that  an  unauthorised  assumption  of  the  arms  would 
not  usually  be  a  compliance  with  the  condition  {Aitstcn  v.  Collins,  1886, 
54  L.  T.  903;  Bevan  v.  Mahon  Hogan,  1893,  31  L.  R.  Ir.  342).  [Where 
the  proviso  was  that  the  devisee  should  "  lawfully  assume  "  the  arms  it 
was  held  to  mean  assume  by  grant  of  arms  from  the  College  of  Arms, 
and  as  such  a  grant  could  not  be  made  by  them,  that  the  condition  was 
not  binding  and  failed  {Re  Croxon,  [1904]  1  Ch.  252).]  It  is  well, 
therefore,  to  provide  for  the  possibility  of  failure  to  obtain  the  grant. 
The  clause  should  state  wliether  the  arms  are  to  be  borne  solely  or 
quarterly. 

8.  The  clause,  while  exempting  persons  already  bearing  the  name 
and  arms  from  the  obligation  to  assume  them,  should  impose  the  con- 
dition as  to  continuimj  to  bear  and  use  them. 

9.  The  clause  should  impose  the  obligation  upon  the  husband  of 
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a  female  tenant  for  life  or  in  tail,  though  in  this  case  the  forfeiture 
clause  will  require  careful  consideration,  as  it  might  not  always  be 
desirable  that  the  husband  should  have  the  power  of  forfeiting  his  wife's 
estate. 

10.  The  clause  should  provide  for  the  case  of  the  person  succeeding 
to  the  estate  being  an  infant  [usually  by  requiring  the  assumption  within 
a  year  from  attaining  his  majority]. 

An  infant  cannot  "refuse  or  neglect"  to  comply  with  such  a  con- 
dition, and  is  therefore  not  bound  by  it  {Partridge  v.  Partridge,  [1894] 
1  Ch.  351). 

11.  The  condition  cannot  be  imposed  upon  a  tenant  in  fee  simple 
{Musgrave  v.  Brooke,  1884,  26  Ch.  D.  792),  and  if  in  defeasance  of  an 
estate  tail  will  be  destroyed  by  a  disentailing  deed  {Milhank  v.  Vaney 
[1893]  3  Ch.  79;  In  re  Cornwallis,  1886,  32  Ch.  D.  388). 

12.  Infringement  of  the  rule  against  Perpetuities  must  be  guarded 
against. 

13.  The  usual  form  of  the  clause  gives  a  year  for  compliance  with 
the  condition.  This  is  exclusive  of  the  day  on  which  the  estate 
commences  (Piggs  Millar  v.  Wheatley,  1891,  28  L.  K.  Jr.  144).  [If  no 
time  is  fixed  the  clause  is  treated  as  a  condition  subsequent  which  may 
be  satisfied  by  the  assumption  at  any  time.  If  the  condition  is  to  be 
performed  at  a  certain  time,  say  the  death  of  a  tenant  for  life,  it  is 
a  condition  subsequent  till  that  time  arrives,  and  therefore  the  death 
of  the  devisee  before  that  time  will  not  defeat  his  estate  {Re  Green- 
wood, [1903]  1  Ch.  749).]  Ignorance  of  the  existence  of  the  condition 
will  not  excuse  non-compliance  with  it  {Astley  v.  Essex,  1874,  L.  E. 
18  Eq.  290). 

14.  The  Court  will  not,  at  the  suit  of  an  encumbrancer,  grant  an 
injunction  restraining  a  tenant  for  life  from  incurring  a  forfeiture  under 
this  clause  {Semjple  v.  Holland,  1863,  33  Beav.  94 ;  55  E.  R.  302). 

See  Settlements,  Precedents,  infra;  Davidson's  Conveyancing  Pre- 
cedents, vol.  iii. 

Named  primarily  means  nominatim  ;  in  a  secondary  sense,  means 
"referred  to."  See  Stroud,  Jud.  Diet.,  and  Jodrell  v.  Scale,  1889,  W.  N. 
230.     As  to  "  expressly  named,"  see  Warrant  of  Attorney. 

Namely- — As  to  "namely,"  "including,"  and  "to  wit,"  see  Will, 

Judicial  Glossary,  and  Stroud,  Jnd.  Diet. 

Namium  vetitum.— See  Replevin. 
NarroAV  Channel.— See  Pilotage. 

Natal.— ^rm.— The  Colony  of  Natal  (comprising  Natal  proper, 
the  province  of  Zululand,  including  Amatongaland ;  and  the  former 
Transvaal  districts  of  Vryheid,  Utrecht,  and  part  of  Wakkerstroom). 
is  situated  on  the  South-East  Coast  of  Africa,  and  has  a  total  area  of 
35,371  square  miles — rather  larger  than  Ireland.  Except  on  the  north- 
east, where  it  adjoins  Portuguese  East  Africa  (see  Portugal),  it  is 
entirely  surrounded  by  British  territories  (see  Cape  of  Good  Hope, 
Orange  River  Colony,  Swaziland  Protectorate,  and  Transvaal). 

History. — Natal  was  discovered  in  1497  by  Vasco  da  Gama  on 
Christmas  Day— hence  its  name.  In  1721  the  Dutch,  and  in  1824  the 
English,  made  abortive  attempts  to  colonise  the  country,  and  in  1837 
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a  large  body  of  Dutch  Boers  migrated  from  Cape  Colony  to  Natal.  In 
1842  the  Governor  of  Cape  Colony  took  possession  of  the  territory, 
which  was  proclaimed  a  British  Colony  in  1843,  and  annexed  to  Cape 
Colony  in  the  following  year.  In  April  1845  Natal  became  a  separate 
government  under  a  lieutenant-governor,  and  under  Koyal  Charter  of 
July  15,  1856,  was  erected  into  a  separate  colony  under  a  governor. 
A  British  resident  was  appointed  to  reside  in  Zululand  from  1879,  and 
on  May  14,  1887,  Zululand  was  declared  British  territory.  A  British 
Protectorate  was  declared  over  Amatongaland  (a  territory  covering 
1200  square  miles  and  situated  between  Portuguese  East  Africa  (see 
Portugal)  and  Zululand)  by  Government  Notice  of  June  11,  1895. 
By  letters  patent  of  May  30,  1895  (St.  R.  &  0.,  Rev.  1904,  vol.  ix., 
"  Natal,"  p.  5),  certain  native  territories  adjacent  to  Zululand  were 
annexed  thereto,  and  by  letters  patent  of  November  30,  1897,  and 
December  1,  1897  {ibid.,  pp.  6,  7),  Amatongaland  was  annexed  to 
Zululand,  and  Zululand  to  Natal.  At  the  conclusion  of  the  Boer  War 
the  territories  of  Vryheid,  Utrecht,  and  part  of  Wakkerstroom  belonging 
to  the  Transvaal  {q.v.)  were  by  letters  patent  of  November  29,  1902 
{ibid.,  p.  8),  annexed  to  Natal. 

Constitution. — In  1847  Natal  first  obtained  a  Legislative  Council, 
and,  on  its  being  severed  from  Cape  Colony  and  erected  into  a  separate 
colony  by  the  Royal  Charter  of  July  15,  1856,  was  administered  by 
a  governor,  assisted  by  an  Executive  and  a  Legislative  Council.  The 
charter  of  1856  was  amended  by  letters  patent  of  1869,  1872,  and  1890. 
The  Colonial  Act  (No.  19  of  1893),  establishing  responsible  government, 
was  assented  to  by  Order  in  Council  of  June  26,  1893  (St.  R.  &  0., 
1896,  p.  824),  and  by  letters  patent  of  July  20,  1893  (St.  R.  &  0.,  Rev. 
1904,  vol.  ix.,  "Natal,"  p.  1),  the  office  of  Governor  and  Commander-in- 
Chief  of  the  Colony  was  constituted,  and  the  1856  charter  and  amending 
letters  patent  were  revoked.  A  Legislative  Council  and  a  Legislative 
Assembly  took  the  place  of  the  original  Legislative  Council.  The 
Executive  Authority  is  vested  in  six  responsible  ministers,  each  of  whom 
must  be  a  member  of  one  or  other  of  the  legislative  bodies.  The  Legis- 
lative Council  consists  of  thirteen  members  representing  the  eight  old 
counties,  Zululand,  and  the  New  Territory,  no  two  members  being 
chosen  from  any  one  county.  Each  member  is  elected  for  ten  years, 
but  quinquennially  half  the  members  vacate  their  seats.  The  qualification 
for  a  seat  in  the  Council  is  the  ownership  of  immovable  property  within 
the  Colony  of  the  net  value  of  £500.  The  Legislative  Assembly  consists 
of  forty-three  members  elected  by  the  registered  voters  of  the  seven- 
teen districts  of  the  Colony  for  four  years,  and  meeting  annually  or 
oftener.  There  is  a  property  qualification  both  for  members  of  the 
Legislative  Assembly  and  for  voters.  Members  are  unpaid,  but  are 
allowed  travelling  allowance  if  they  reside  more  than  two  miles  from 
the  seat  of  Government.  Provision  was  made  for  the  representation 
of  the  Province  of  Zululand  in  Parliament,  by  Act  No.  10  of  1898. 
The  native  population  of  Natal  is  precluded  from  the  franchise  by  Law 
No.  11  of  1865,  but  by  the  same  Law  and  by  Law  No.  78  of  1865 
provision  was  made  for  the  relief  of  natives  from  the  operation  of 
native  law  under  certain  circumstances.  By  letters  patent  of  Decem- 
ber 24,  1903,  and  August  18,  1905  {ibid.,  p.  10,  and  St.  R.  &  0.,  1905, 
p.  1448),  further  provisions  were  made  for  the  appointment  of  a  Deputy- 
Governor  in  the  Colony  in  certain  events  and  as  to  the  temporary 
absence  of  the  Governor. 
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Laivs. — By  Ordinances  of  the  Cape  Legislature,  Roman-Dutch  law 
was  established  in  Natal  and  the  administration  of  justice  was  provided 
for.  As  to  the  Eoman- Dutch  law,  see  article  Cape  of  Good  Hope, 
p.  553.  In  addition  there  are  the  Cape  Colony  Ordinances  from  1844 
to  1847,  and  a  number  of  ordinances  and  laws  enacted  by  the  local 
legislature,  chiefly  based  upon  imperial  statute  law  and  modifying  the 
Eoman-Dutch  law,  and  part  of  the  Royal  Charter  of  July  15,  1856, 
which  was  restored  by  Act  No.  1  of  1893.  The  law  of  evidence  is  that 
of  England.  By  Ordinance  No.  3  of  1849  it  was  enacted  that  the 
Eoman-Dutch  law  should  not  apply  to  the  native  population  who  were 
placed  under  the  authority  of  the  Governor,  as  Supreme  Chief,  native 
law  and  custom  being  applied  in  civil  and  criminal  matters,  so  far  as 
not  repugnant  to  justice  and  humanity,  and  a  concurrent  jurisdiction 
granted  to  the  ordinary  law  courts  in  crimes  mala  in  se.  This  system 
was  continued  in  operation  by  Acts  No.  26  of  1875  and  44  of  1887. 
The  native  law  was  codified  and  reduced  to  writing  in  1878.  The  Laws 
of  Natal  were  revised  in  1900,  and  published  in  three  vols.,  with  an 
index.  The  laws  contained  in  these  volumes  are  those  in  force  up  to 
the  end  of  1899  and  are  arranged  alphabetically.  An  annual  volume 
of  Laws  is  also  published. 

Act  No.  17  of  1898  enacts  that  the  Natal  laws  passed  since  that 
date  and  now  in  force  are  likewise  to  apply  to  Zululand,  subject  to 
certain  limitations  and  alterations,  and  with  certain  exceptions,  notably 
the  mines  law  of  1888;  laws  referring  to  game  of  1891  and  1894;  to 
immigration  of  1891,  1894,  1895,  1897,  and  to  marriage  with  a  deceased 
wife's  sister  of  1897.  Interesting  articles  dealing  with  martial  law  and 
high  treason  in  Natal  will  be  found  in  the  Journal  of  Comparative 
Legislation,  vol.  ii.  (N.  S.)  p.  514 ;  and  vol.  iii.  (N.  S.)  p.  74. 

Courts  of  Law. — The  Supreme  Court  of  the  Colony  was  established 
by  the  Eoyal  Charter  of  1856  and  is  now  regulated  by  Act  No.  39  of 
1896,  as  amended  by  Act  No.  31  of  1899.  It  is  both  a  Court  of  original 
jurisdiction  and  also  a  Court  of  Appeal  from  the  Magistrates'  Courts. 
From  the  Supreme  Court  there  is  an  appeal  to  His  Majesty  in  Council, 
regulated  by  Order  in  Council  of  July  19,  1870  (St.  E.  &  0.,  Eev.  1904, 
vol.  vi.  "Judicial  Committee,"  p.  58).  By  Law  No.  46  of  1898  the 
jurisdiction  of  the  Supreme  Court  was  extended  to  Zululand.  A  chief 
justice  and  two  puisne  judges  constitute  the  Supreme  Court.  There  is 
also  a  Vice- Admiralty  Court  of  which  the  Chief  Justice  of  the  Supreme 
Court  is  judge  and  commissary.  Circuit  Courts,  held  before  Judges  of  the 
Supreme  Court,  are  provided  for  by  Act  No.  39  of  1896.  In  each  district 
there  is  a  Magistrates'  Court  from  which  appeals  lie  to  the  Supreme 
Court.  A  native  High  Court  was  established  by  Act  No.  26  of  1875, 
whose  province  it  was  to  administer  civil  justice  and  to  deal  with 
political  crimes,  crimes  arising  out  of  native  customs,  and  crimes  triable 
by  native  law,  as  declared  by  any  local  law.  This  native  High  Court  had 
its  own  special  judge,  assisted  by  assessors  when  necessary.  There  are 
also  inferior  native  courts  from  which  appeals  lie  to  the  native  High  Court. 
From  the  native  High  Court  appeals  lay  to  a  special  Court  established  by 
Act  No.  10  of  1876,  composed  of  the  Chief  Justice,  the  Colonial  Secretary, 
and  the  Judge  of  the  native  High  Court.  By  Act  No.  13  of  1895  the 
native  High  Court  and  the  Court  established  by  Law  No.  10  of  1876 
were  abolished  and  their  jurisdiction  transferred  to  the  Supreme,  Circuit, 
and  Magistrates'  Courts.  This  not  proving  satisfactory,  by  Act  No.  49  of 
1898  the  native  High  Court  was  re-established,  and  is  now  regulated 
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by  that  Act,  proceedings  in  insolvency,  ordinary  questions  of  ownership 
of  immovables,  franchise,  divorce,  and  other  matters  are  excepted  from 
its  control.  In  Zululand  chiefs  are  to  have  jurisdiction  between  natives 
of  their  own  tribes  in  civil  cases,  except  matrimonial  causes  and  cases 
arising  in  connection  with  Christian  marriages ;  and  in  criminal  cases 
with  exceptions  of  capital  and  grave  offences,  offences  against  persons 
not  being  natives,  pretended  witchcraft,  and  new  statutory  offences. 
Appeals  lie  to  the  magistrate,  and  therefrom  to  the  native  High  Court, 
which  also  has  large  original  jurisdiction. 

Application  of  Imperial  Acts. — The  currency  is  British  sterling,  the 
Coinage  Act  of  1870  having  been  applied  by  Order  in  Council  of  Novem- 
ber 29,  1881  (St.  E.  &  0.,  Kev.  1904,  vol.  ii.,  "Coin  Colonies,"  p.  8), 
and  pre- Victorian  gold  has  been  demonetised  by  Order  in  Council  of 
August  26,  1893  {ihid.,  p.  10). 

Proba(tes  granted  in  Natal  are  recognised  by  the  home  Courts  {ibid., 
vol.  i., "  Administration,"  p.  6),  and  property  paying  death  duties  in  Natal 
is  exempted  from  payment  over  again  under  Sir  W.  Harcourt's  Finance 
Act  {ihid.,  vol.  iv.,  "  Death  Duties,"  p.  5). 

Natal  having  made  adequate  provisions  for  the  protection  of  the 
interests  of  British  authors,  by  Ordinance  No.  14  of  1856  the  prohi- 
bition against  the  importation  of  foreign  reprints  was  suspended  by 
Order  in  Council  of  May  16,  1857  {ibid.,  vol.  ii.,  "Copyright,"  p.  42). 
By  Order  in  Council  of  February  2,  1895  {ibid.,  p.  31),  the  Vienna 
Convention  of  1893  was  applied  to  Natal. 

The  Colonial  Extradition  Law  of  1877  has  been  incorporated  with 
the  Imperial  Extradition  Acts,  by  Order  in  Council  of  February  4, 1878 
{ibid.,  vol.  v.,  "Fugitive  Criminal,"  p.  309);  and  for  the  purpose  of 
inter-colonial  backing  of  warrants,  Natal  has  been  grouped  with  the 
other  South  African  Colonies,  and  possessions  under  Part  II.  of  the 
Fugitive  Offenders  Act,  1881,  by  Orders  in  Council  of  August  8,  1901 
{iUd.,  p.  328),  and  June  1,  1907  (St.  K.  &  0.,  1907,  p.  179).  By  Order 
in  Council  of  October  22,  1906  (St.  E.  &  0.,  1906,  p.  289),  it  was  directed 
that  the  Colonial  Act  intituled  "An  Act  to  Provide  for  the  More 
Convenient  Administration  of  the  Fugitive  Offenders  Act,  1881  of  the 
Imperial  Government,"  should  be  so  recognised  in  accordance  with  the 
provision  of  44  &  45  Vict.  c.  69,  s.  32. 

The  Post  Office  (Money  Orders)  Act,  1880,  has  been  extended  to 
Natal,  and  by  Order  in  Council  of  November  4,  1901  {ihid.,  vol.  xi., 
"Solicitor,  Colonies,"  p.  22),  the  Colonial  Solicitors  Act,  1900,  was 
applied  to  the  Colony. 

[See  The  Colonial  Office  List;  Natal  Laius ;  Natal  Law  Reports; 
Journal  of  Comparative  Legislation,  vol.  iii.  (N.  S.),  p.  264.] 

Nation  (from  natus,  born). — The  inhabitants  of  a  territory  united 
under  the  same  Government,  and  possessing  as  a  whole  an  independent 
status.  The  word  is  generally  but  inaccurately  used  as  a  synonym  of 
State  {q.v.).  International  law  is  properly  the  law  between  nations, 
treated  as  independent  unities ;  but  owing  to  the  somewhat  vague  way 
in  which  the  word  "  nation  "  has  been  applied  to  persons  of  the  same 
race,  owing  allegiance  to  different  Governments  {e.g.  Germany  and  Italy 
before  their  unification),  writers  on  international  law  prefer  the  term 
"  State  "  to  describe  independent  communities.  The  nation  differs  from 
the  State  in  being  the  general  body  of  which  the  State  is  the  directing 
organism. 


National  Church 
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National   Debt. 
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See  Church  of  Englakd,  Vol.  III.,  at 


TABLE  OF  CONTENTS. 


Preliminary 

509 

List  of  Statutes  Governing 

Definition      and      General 

the  Subject     . 

516 

Principles 

509 

Managers  of  the  National 
Debt  and  their  respective 

I. 

Origin  and  Growth    of    the 

duties     .... 

517 

National  Debt   . 

510 

(1)  The  Banks  of  Eng- 
land and  Ireland 

517 

11. 

Stocks  and  Securities  Repre- 

(2) The  Treasury 

520 

senting  THE  National  Debt 

512 

(3)  The  Commissioners 

(1)  Funded  Debt     . 

512 

for  the  Reduction 

(2)  Terminable  Annuities 

513 

of    the   National 

(3)  Unfunded  Debt 

515 

Debt  . 

520 

(4)  Other     Capital    Lia- 

bilities   . 

515 

IV. 

Conversion  of   the  National 

(5)  Estimated  Assets 

516 

Debt 

521 

III. 

Management  of  the  National 

V. 

Redemption  of  the  National 

Debt 

516 

Preld 

IINAR 

Debt 

Y. 

523 

Definition  and  General  Principles. — National  Debt  is  a  term  used 
to  denote  the  pecuniary  liabilities  of  a  nation,  collectively,  to  those 
who  stand  towards  it  in  the  relation  of  lender.  Loans,  either  to  meet 
war  expenses,  to  carry  on  great  public  undertakings,  or  to  make  up 
the  recurrent  deficits  of  a  mismanaged  revenue,  are  what  constitute 
National  Debt  proper  {Ency.  Brit,  9th  ed.,  vol.  xvii.  tit.  "National 
Debt ").  It  is  so  universal  an  institution  that  it  has  been  described  as 
the  first  stage  of  a  nation  towards  civilisation  {ibid.,  and  see  Southey's 
Sir  Thomas  More ;  or,  Colloquies  on  the  Progress  and  Prospects  of  Society, 
2nd  ed.,  vol.  i.  pp.  180  et  seq.).  This  opinion  does  not,  however,  find 
general  acceptance  (see  Adam  Smith's  Wealth  of  Nations,  M'Culloch's 
edition,  p.  421 ;  Mill's  Political  Economy,  vol.  i.  pp.  94  etseq.;  Blackstone's 
Commentaries,  vol.  i.  p.  327  ;  Stanley's  Life  of  Arnold,  6th  ed.,  p.  IbZn.  (a), 
and  p.  233),  though  it  seems  reasonable  to  hold  that  it  is  often  better 
for  a  Government  to  require  its  subjects  to  bear,  permanently,  the  interest 
on  a  loan  instead  of  paying  all  at  once  the  equivalent  to  the  principal 
(Mill's  Political  Economy,  vol  i.  pp.  96  ct  seq.,  and  vol.  ii.  pp.  465  et  seq. ; 
Devas's  Political  Economy,  pp.  533  et  seq.),  especially  if  the  object  of  the 
loan  be  calculated  to  benefit  posterity.  At  all  events,  the  weight  of 
intrinsic  objections  to  public  borrowing  must,  it  stands  to  reason,  depend 
greatly  upon  the  purposes  for  which  a  debt  is  contracted  (Palgrave's 
Dictionary  of  Political  Economy,  tit.  "  Debts,  Public ").  Amongst  the 
principal  causes  of  public  borrowing  are  temporary  necessity,  special 
emergency,  and  the  construction  of  public  works  (ibid.).  Under  a 
constitutional  government  the  only  alternative  to  public  borrowing 
is  increase  of  taxation  (ibid.),  and  where  such  an  alternative  is  not 
possible,  the  only  economically  sound  method  of  meeting  expenses 
which  exceed  the  ordinary  resources  of  a  State,  is  by  borrowing  in 
the  open  market  on  the  most  advantageous  terms  obtainable  (Ency. 
Brit.,  9th  ed.,  vol.  xvii.,  tit.  "  National  Debt ").  Forced  loans,  as  a 
means  of  raising  money  for  public  purposes,  engender  discontent,  and 
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do  not,  in  the  long  run,  prove  efficacious ;  while  even  voluntary  loans, 
if  issued  at  a  price  much  below  'par,  though  at  a  comparatively  low 
rate  of  interest,  must,  whilst  largely  increasing  the  permanent  national 
burdens,  yield  in  times  of  emergency  but  a  poor  return  in  cash  for 
the  liability  incurred  (see  M'Culloch's  Commercial  Dictionary,  new  ed., 
tit.  "  Funds ").  Public  loans  are  either  perpetual  or  terminable,  but 
borrowing,  in  ^?(rt5t-perpetuity,  has  hitherto  been  the  mode  adopted 
by  most  States  in  the  creation  of  the  bulk  of  their  debt  (Ency.  Brit, 
9th  ed.,  vol.  xvii.,  tit.  "National  Debt").  A  National  Debt  is  either 
cxtcriml  or  internal,  according  as  loans  are  raised  either  within  or 
without  the  country.  In  the  opinion  of  one  eminent  authority,  though 
the  whole  debt  of  a  nation  were  owing  to  its  own  people,  it  would  not, 
upon  that  account,  be  the  less  pernicious  (Adam  Smith's  Wealth  of 
NatioTis,  M'Culloch's  edition,  p.  421).  Certainly  external  loans,  even 
when  raised  for  worthy  objects,  do  sometimes  render  weak  States 
subservient  to  foreign  bondholders  (Devas's  Political  Economy,  p.  536) 
[and  even  in  the  case  of  great  States  of  equal  power,  to  instance  France 
and  Russia,  profoundly  modify  the  international  situation].  For  the 
reduction  and  ultimate  redemption  of  National  Debt,  sinking  funds  are 
sometimes  formed.  Save  when  these  consist  of  genuine  surplus  revenues, 
as  distinguished  from  borrowed  moneys,  they  often  increase  rather  than 
diminish  the  National  Debt.  The  alternative  to  gradual  redemption, 
by  means  of  a  surplus  revenue,  is  immediate  redemption  by  a  general 
contribution  (Mill's  Political  Economy,  vol.  ii.  p.  469). 

I.  Origin  and  Growth  of  the  National  Debt  of  the 
United  Kingdom. 

The  various  foreign  wars  that  this  country  has  taken  part  in  since  the 
Revolution  of  1688,  when  new  connections  with  Europe  introduced  a  new 
system  of  foreign  policy,  are  mainly  accountable  for  our  present  National 
Debt.  Amongst  these  wars  may  be  mentioned  that  with  France,  from 
1691  down  to  the  Peace  of  Ryswick  in  1697;  the  War  of  the  Spanish 
Succession,  from  1703  to  the  Peace  of  Utrecht  in  1713 ;  the  War  of  the 
Austrian  Succession ;  that  with  France,  terminating  with  the  Treaty  of 
Aix-la-Chapelle  in  1748  ;  the  Seven  Years'  War,  from  1756  to  1763  ;  the 
American  War,  from  1775  to  1783 ;  and  the  first  and  second  French 
Revolutionary  Wars,  which  lasted,  almost  without  intermission,  from 
1793  to  1815.  It  was  in  the  reign  of  William  iii.  that  the  need  of  a 
National  Debt  first  made  itself  felt  (Gneist's  History  of  the  English 
Parliament,  4th  ed.,  p.  351).  At  his  accession,  in  1688,  the  indebtedness 
of  the  nation  was  only  £664,263,  which  sum  comprised  part  of  the 
money  of  which  Charles  ii.  had  robbed  the  public  creditor  bj  shutting 
up  the  Exchequer  (Hallam's  Constitutional  Histoiy  of  E'ngland,  11th  ed., 
vol.  iii.  p.  134n.  (d)),  and.  was  principally  in  the  form  of  terminable 
annuities  specially  charged  upon  certain  branches  of  revenue  (Fenn  on 
TJie  Funds,  15th  ed.,  p.  3).  Owing  to  the  great  difficulty  experienced  in 
providing  a  revenue  commensurate  with  the  annual  expenditure,  the  debt 
of  the  nation  steadily  increased  after  1688.  A  serious  decline  then, 
moreover,  took  place  in  the  produce  of  the  taxes  by  which  that  revenue 
was  levied  (Hallam's  Constitutioncd  History  of  England,  11th  ed.,  vol.  iii. 
pp.  134, 135).  On  the  other  liand,  however,  the  riches  of  the  nation  had 
been  rapidly  increasing,  and  there  was  a  very  considerable  hoarded  capital 
Awaiting  safe  and  profitable  employment  (Macaulay's  History  ofEnglaml, 
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vol.  vi.  p.  329).  Obviously,  therefore,  the  moment  was  propitious  for  the 
State  to  borrow  and  for  the  public  to  lend,  and  of  this  opinion  were  these 
eminent  financiers  Godolphin  and  Montague,  who,  in  1692,  sat  at  the 
Board  of  Treasury.  Accordingly,  on  the  15th  December  of  that  year, 
the  House  of  Commons  resolved  itself  into  a  Committee  of  Ways  and 
Means,  with  Soniers  in  the  chair,  when  Montague  proposed  to  raise  a 
million  by  way  of  loan  (Macaulay's  History  of  IHngland,  vol.  vi.  p.  336). 
This  proposition  having  been  carried,  a  bill,  giving  effect  thereto,  was 
passed  on  the  20th  January  1693  (ibid.).  New  duties  were  imposed  on 
beer  and  other  liquors,  and  a  fund  was  thus  formed,  on  the  credit  of  which 
the  million  borrowed  was  to  be  obtained  by  the  issue  of  life  annuities, 
which,  on  the  tontine  principle,  were  to  be  divided,  as  the  annuities 
dropped  off,  among  the  survivors,  till  their  number  was  reduced  to  seven 
(ibid.).  The  sum  so  raised  did  not  long  suffice  for  the  exigencies  of  the 
State,  and  further  borrowing  was  soon  resorted  to.  At  first  it  was 
customary  always  to  borrow  upon  the  security  of  some  tax  or  portion  of 
a  tax  set  apart  as  a  fund  for  discharging  the  principal  and  interest  of  the 
loan  (Palgrave's  Dictionary  of  Political  Economy,  vol.  i.,  tit.  "Debts, 
Public").  This  discharge  was  however  very  rarely  effected,  and,  the 
public  wants  still  continuing,  either  old  loans  used  to  be  extended  beyond 
the  prescribed  period,  or  the  taxes  were  again  mortgaged  for  fresh  ones, 
until  at  length  the  practice  of  borrowing  for  a  fixed  period,  varying  from 
five  to  ten  years,  or,  as  it  was  commonly  styled,  upon  terminable  annuities, 
was  almost  entirely  abandoned,  and  most  loans  were  made  upon  intermin- 
able annuities,  or  until  such  time  as  it  might  be  convenient  for  Govern- 
ment to  pay  off  the  principal  (M'Culloch's  Commercial  Dictionary,  new  ed., 
tit.  "  Funds ; "  Palgrave's  Dictionary  of  Political  Economy,  tit.  "  Debts, 
Public;"  Fenn  on  The  Funds,  15th  ed.,  p.  3).  It  is  still  the  constant 
practice  of  Government  to  borrow  in  anticipation  of  revenue,  it  being 
practically  impossible  so  to  adjust  the  collection  of  taxes  as  to  meet  at 
the  due  dates  throughout  the  year  the  payments  requiring  to  be  made 
from  the  public  exchequer  (Palgrave's  Dictionary  of  Political  Economy, 
tit.  "  Debts,  Public  ").  During  the  past  and  the  early  years  of  the  present 
century,  enormous  sums  were  borrowed  in  this  way  at  a  price  far  below 
par  (Ency.  Brit,  9th  ed.,  vol.  xvii.,  tit.  "  National  Debt ") ;  and  according 
to  a  calculation  made  some  few  years  ago,  the  existing  National  Debt  was 
thereby  increased  to  nearly  two-fifths  more  than  the  sum  actually 
advanced  by  the  lenders,  while  the  country  is  actually  paying  six  or 
seven  millions  a  year  more,  on  account  of  the  public  debt,  than  would 
have  been  required  had  the  whole  debt  been  borrowed  and  funded  at 
par  (M'Culloch's  Commercial  Dictionary,  new  ed.,  tit.  "  Fund ; "  Ency. 
Brit.,  9th  ed.,  vol.  xvii.,  tit.  "  National  Debt ").  At  William  iii.'s  death, 
the  National  Debt  amounted  to  £16,392,702,  of  which,  however,  above 
three  millions  were  to  expire  in  1710  (Hallam's  Constitutioiml  History 
of  Erujland,  11th  ed.,  vol.  iii.  p.  1347i.  {d))  Sinclair's  History  of  the 
Revenue,  3rd  ed.,  vol.  i.  p.  425).  It  subsequently  grew  to  fabulous 
proportions.  Thus,  through  the  Seven  Years'  War,  it  was  increased 
to  £139,000,000;  by  the  American  War,  to  £248,000,000;  and  through 
the  two  French  Ptevolutionary  Wars,  to  £840,000,000  (Gneist's  Histori/ 
of  the  English  Parliament,  4th  ed.,  p.  352;  Fenn  on  The  Funds,  15th  ed., 
p.  3).  These  two  last-named  wars  alone  contributed  no  less  a  sum  than 
£622,163,027  to  the  national  indebtedness,  if  the  Irish  quota  be  included 
(Part  I.  Sessional  Paper,  366  of  1869,  being  return  to  an  Order  of  the 
House  of  Commons,  dated  July  24, 1866).    Since  1815  the  most  consider- 
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able  debts  incurred  were  £20,000,000,  borrowed  in  1835  and  1836  for  the 
purpose  of  compensating  the  owners  of  slaves  in  the  Colonies,  and  over 
£30,000,000,  in  1855  and  1856,  for  the  Crimean  War  (Fenn  on  The  Funds, 
15th  ed.,  p.  16).  According  to  a  return  presented  to  the  House  of 
Commons,  and  dated  June  24, 1897,  the  aggregate  gross  liabilities  of  the 
State  on  the  31st  March  1897,  as  represented  by  the  Nominal  Amount 
of  Funded  Debt,  the  estimated  capital  value  of  Terminable  Annuities, 
the  Unfunded  Debt,  and  other  liabilities  in  respect  of  debt,  amounted  to 
£644,909,847  (since  reduced,  according  to  Budget  Speech  of  Chancellor 
of  the  Exchequer  of  April  21, 1898,  to  £638,305,000),  entailing  an  annual 
liability,  on  account  of  interest  and  management  alone,  of  no  less  a  sum 
than  £17,941,227,  which,  if  the  issues  on  account  of  capital  (including 
new  Sinking  Fund  from  1875)  be  added,  must  be  increased  to  £25,383,210. 
As  will  presently  be  seen,  these  figures,  though  in  themselves  formidable 
enough,  indicate  that,  by  means  of  sinking  funds  and  other  methods,  the 
National  Debt  was  gradually  being  reduced.  [During  the  years  1898  and 
1899  the  process  of  reduction  steadily  continued,  until  at  the  end  of  the 
financial  year  1899,  the  total  debt  had  shrunk  to  £635,040,965.  This  was 
the  turning  point.  The  four  succeeding  years,  owing  to  the  heavy 
expenditure  due  to  the  Boer  War,  witnessed,  notwithstanding  heavily 
increased  taxation,  an  addition  of  over  £162,000,000,  the  total  indebted- 
ness at  the  end  of  the  financial  year  1903  being  £798,349,190.  A  slow 
reduction  then  again  set  in,  which,  under  present  financial  arrangements, 
will  be  considerably  accelerated  in  the  future.  The  debt  at  the  end  of  the 
financial  year  1906  stood  at  £788,990,187,  while  at  the  end  of  the  present 
(1906-1907)  year  it  was  £774,164,704.] 

II.  What  Stocks  and  Securities  now  Eepresent  the 
National  Debt. 

The  National  Debt  now  comprises — (1)  the  Funded  Debt;  (2) 
Terminable  Annuities;  and  (3)  the  Unfunded  Debt,  and  other  Capital 
Liabilities. 

(1)  The  Funded  Debt  is  that  which  is  secured  to  the  national  creditor 
upon  the  public  funds  (Stephen's  Commentaries,  14th  ed.,  vol.  ii.  p.  559).  As 
to  what  the  expressions  "  The  Funds,"  or  "  Government  Funds,"  or  "  The 
Public  Funds,"  are  synonymous  with,  see  per  Lord  Cranworth  in  Slinr/shj 
V.  Grainger,  1859,  7  H.  L.  C,  at  p.  280 ;  11  E.  R  109 ;  28  L.  J.  Ch.  617 ; 
Howard  v.  Kay,  1858,  27  L.  J.  Ch.  448 ;  Johmon  v.  Bigbij,  1829, 4  L.  J.  Ch. 
38;  Burnie  v.  Getting,  1845,  2  Colt.  324;  Brown  v.  Brow7i,  1858,  4  Kay 
&  J.  704 ;  70  E.  K.  292 ;  Mangin  v.  Mangin,  1852, 16  Beav.  300 ;  51  E.  K. 
794.  Originally,  the  term  "  fund  "  signified  the  sources  of  revenue  appro- 
priated to  the  discharge  of  the  principal  and  interest  of  loans,,but  it  now 
means  the  principal  of  the  loans  themselves  (Wharton's  La%v  Leodcon, 
10th  ed.,  p.  338).  The  form  of  security  held  by  the  public  creditors,  in 
respect  of  the  Funded  Debt,  is  that  of  annuities  granted  by  Parliament 
to  those  who  originally  advanced  the  money,  and  conferred,  for  the  most 
part,  in  perpetuity,  aflbrding  a  certain  rate  of  interest  for  ever  upon  the 
principal  sum  due  (Stephen's  Commentaries,  14th  ed.,  vol.  ii.  pp.  559  ct  scq.). 
These  annuities  form  the  Funded  Debt.  The  interest  therein  of  the  stock- 
holder is,  properly  speaking,  nothing  but  a  right  to  receive  a  perpetual 
annuity,  subject  to  redemption,  having  thus  no  resemblance  to  a  chattel 
moveable  or  coined  money,  capable  of  possession  and  manual  apprehen- 
sion {'per  Sir  W.  Grant,  M.li.,  in  WUdman  v.  Wildman,  1803,  9  Ves.,  at 
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p.  177;  32  E.  R  568;  7  E.  R  153;  and  see  per  Sir  R  Arden,  M.R,  in 
Kirhy  v.  Potter,  1799,  4  Ves.,  at  p.  750 ;  31  E.  E.  387 ;  4  E.  R  342 ;  per 
Lord  Thurlow,  in  DiiTidas  v.  Dutens,  1790,  1  Ves.,  at  p.  197;  30  E.  E. 
298;  1  R  R  112).  Hence  Government  stock  cannot  be  sued  for  as 
money  {Nightmgall  v.  Devisme,  1770,  2  Black.  (W.)  684).  The  Funded 
Debt  is  charged  on  and  payable  out  of  a  fund  denominated  "  The  (7o?i- 
solidated  Furid"  (33  &  34  Vict.  c.  71,  s.  6),  which  was  established  in  1787 
by  statute  (56  Geo.  in.  c.  98 ;  46  &  47  Vict.  c.  1 ;  46  &  47  Vict.  c.  5). 
This  fund  comprises  the  produce  of  all  the  taxes,  and  is  pledged  for  the 
payment  of  the  whole  of  the  interest  of  the  National  Debt  of  the  United 
Kingdom.  The  stock  constituting  the  Funded  Debt  is  not  only  transfer- 
able by  the  holder,  but  it  passes  by  law  to  his  representatives,  and  is 
subject  in  every  material  particular  to  all  the  incidents  ordinarily  attach- 
ing to  personal  property  (33  &  34  Vict.  c.  71,  s.  9 ;  Grant's  Law  of 
BctTiking,  5th  ed.,  pp.  308,  309 ;  Stephen's  Commentaries,  14th  ed.,  vol.  ii. 
p.  560).  The  public  faith  is  pledged  to  the  payment  thereof;  but  the 
stockholders  have  no  right  to  call  for  such  payment,  while,  on  the  other 
hand,  the  State  retains  the  right  of  redemption,  and  this  right,  as  will 
presently  be  seen,  has  in  recent  years  been  exercised  to  a  very  consider- 
able extent.  The  National  Debt  Act,  1870,  33  &  34  Vict.  c.  71,  provides 
for  the  continuance  of  the  actual  permanent  Funded  Debt  on  existing 
terms  (s.  5),  and  renders  the  interest  of  the  stockholders  indefeasible 
(s.  8).  The  first  schedule  thereto  gives  the  denominations  of  the  several 
stocks  of  the  Perpetual  Annuities.  Of  the  stocks  there  mentioned,  how- 
ever, "  3  per  cent.  Consols,"  "  3  per  cent.  Eeduced,"  and  "  New  3  per  cents.," 
were,  as  will  presently  appear,  paid  off  and  converted  into  2f  per  cent, 
stocks  by  the  National  Debt  (Conversion)  Act,  1888,  51  &  52  Vict.  c.  2, 
which  by  sec.  2  prescribes  the  denomination  and  incidents  of  the  new 
stock.  [By  the  same  Act  it  was  provided  that  after  April  5,  1903,  the 
stock  should  bear  interest  at  the  reduced  rate  of  2 J  per  cent.  {ibid.). 
This  2|  per  cent,  stock  is  not  redeemable  until  1923.  From  a  return 
made  to  the  House  of  Commons  (Session  1907,  Pari.  Paper,  [Cd.  3476]), 
it  appears  that  on  March  31,  1907,  the  Funded  Debt  comprised  the 
following  stocks: — 


(1) 

(2) 
(3) 
(4) 

Funded  Debt. 

2J  per  cent.  Consols 

2f  per  cents 

2J  per  cents 

Debts  to  the  Banks  of  England  and 
Ireland  (2J  per  cent.)     . 

583,245,235 

4,259,905 

30,777,324 

13,645,869 

s. 

7 
13 

4 

4 

D. 

9 
11 

2 

8 

Total  Funded  Debt  on  which 
interest  is  included  in  the 
permanent  or  fixed  annual 
charge       .... 

£631,928,334 

10 

6 

(2)  As  regards  Terminable  Annuities — they  have  long  formed  a  means 
for  reducing  the  Funded  Debt  (see  Ency.  Brit.,  9th  ed.,  vol.  xvii.,  tit. 
"  National  Debt ")  by  a  system  of  life  annuities  granted  in  exchange 
for  stock,  and  charged  on  and  payable  out  of  a  sinking  fund.  Every 
person  who  transferred  his  stock  to  the  Commissioners  for  the  Eeduction 
of  the  National  Debt  (as  to  whom  see^^os^,  was,  by  the  system  inaugurated 
in  1808,  entitled  to  such  an  annuity  as  was  equivalent  to  the  value  of 
VOL.  IX.  33 
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the  stock  and  of  his  life;  the  calculation  proceeding  on  the  principle 
that  the  sum  he  would  have  received  as  interest,  the  additional  sum 
granted  as  an  annuity,  and  the  compound  interest  on  the  whole, 
would  redeem  the  amount  transferred  within  the  period  to  which  the 
individual's  life  was  calculated  as  likely  to  extend  (Eeport  presented  to 
Parliament  of  the  Proceedings  of  Commissioners  for  Eeduction  of  National 
Debt,  from  1786  to  1890,  C.  6539,  p.  11).  Terminable  Annuities  have 
been  created  by  various  statutes.  See  the  Life  Annuities  Act,  1808, 
48  Geo.  III.  c.  142 ;  the  Government  Annuities  Act,  1829,  10  Geo.  iv. 
c.  24;  the  Government  Annuities  Act,  1833,  3  &  4  Will.  iv.  c.  24;  the 
Government  Annuities  Act,  1873,  36  &  37  Vict.  c.  44;  the  Revenue 
Friendly  Societies  and  National  Debt  Act,  1882,  45  &  46  Vict.  c.  72; 
the  National  Debt  Act,  1883,  46  &  47  Vict.  c.  54;  and  the  National 
Debt  (Supplemental)  Act,  1888,  51  &  52  Vict.  c.  15.  The  Commis- 
sioners for  the  Reduction  of  the  National  Debt  are  empowered  by  the 
Government  Annuities  Act,  1829,  10  Geo.  iv.  c.  24,  which  mainly 
regulates  the  mode  of  granting  these  annuities,  to  accept  transfer  of 
stock  or  receive  money  for  the  purchase  of  annuities  for  life,  immediate 
or  deferred,  or  for  terms  of  years  (s.  1).  No  transfer  for  less  than  £100 
is  permitted  (s.  3),  nor  payment  of  less  than  £5  a  year  in  respect  of 
deferred  annuities  (ibid.);  and  no  annuities  on  the  life  of  a  nominee 
under  fifteen  will  be  granted,  nor  in  any  other  case  where  the  said 
Commissioners  think  proper  to  decline  (s.  2).  All  these  annuities  are 
now  paid  quarterly  (51  &  52  Vict.  c.  15,  s.  2).  A  life  annuity  granted 
under  the  Government  Annuities  Act,  1829,  10  Geo.  iv.  c.  24,  but  after 
the  28th  June  1888,  cannot  be  added  to  or  consolidated  with  a  life 
annuity  granted  before  that  date  (51  &  52  Vict.  c.  15,  s.  2  (5)).  The 
formalities  to  be  observed  in  order  to  purchase  Government  Annuities, 
to  obtain  periodical  payment  thereof,  and  with  regard  to  their  transfer, 
are  for  the  most  part  prescribed  by  the  Government  Annuities  Act, 
1829,  10  Geo.  iv.  c.  24;  and  see  A.-G.  v.  Bay,  1874,  L.  R.  9  Ch.  397, 
which,  moreover,  it  may  be  as  well  to  mention,  provides  that  annuities 
shall  be  personal  property,  and  where  the  same  do  not  depend  upon  the 
life  of  the  person  entitled  thereto,  shall  go  to  his  personal  representatives, 
and  not  to  his  heirs  (s.  35). 

Besides  the  annuities  just  referred  to,  the  Commissioners  for  the 
Reduction  of  the  National  Debt  are  empowered  by  statute  to  grant 
immediate  or  deferred  annuities  (not  exceeding  £100  a  year)  to  de- 
positors in  Government  Savings  Banks,  or  other  persons  of  small  means, 
which  annuities  are  termed  "Savings  Bank  Annuities"  (the  Savings 
Bank  Act,  1833,  3  &  4  Will.  iv.  c.  14;  the  Government  Annuities 
Act,  1853,  16  &  17  Vict.  c.  45;  the  Government  Annuities  Act,  1864, 
27  &  28  Vict.  c.  43 ;  the  Government  Annuities  Act,  1882,  45  &  46 
Vict.  c.  51).  As  to  certifying  to  the  Treasury  the  amount  of  Terminable 
Annuities  from  time  to  time  payable,  see  10  Geo.  iv.  c.  24,  s.  10 ;  35  &  36 
Vict.  c.  68,  8.  8. 

[From  a  return  to  the  House  of  Commons  relating  to  the  National 
Debt  (Session  1907,  Vsiyer,  supra),  it  appears  that  on  March  31,  1907, 
the  Terminable  Annuities  outstanding  were  as  follows : — 

Terminable  Annuities. 

(1)  Annuities  for  life  and  terms  of  years    .         .    £14,104,557 

(2)  Red  Sea  and  India  Telegraph  Co.'s  Annuity, 

expiring  1908,  per  25  &  26  Vict.  c.  39     .  52,164 
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(3)  Annuities  created  by  the  National  Debt  Act, 

1883,  46  &  47"' Vict.  c.  54;  National 
Debt  and  Local  Loans  Act,  1887,  50  &  51 
Vict.  c.  16  ;  Finance  Act,  1899,  62  &  63 
Vict.  c.  9. 

(a)  Savings  Bank  Annuities,  expiring 

1913-14,  in  lieu  of  Rolling  Annui- 
ties   .         .         .         .         .         .         3,407,020 

(b)  Savings  Bank  Annuities,  expiring 

1924-25,  in  lieu  of  £15,000,000 

Consols  cancelled        .         .         .       11,977,030 

(c)  Book    Debt    Annuities,     expiring 

1924,    in    lieu    of    £13,000,000 

Book  Debt  cancelled  .         .       10,469,353 

(4)  Minor  Annuities 854,087 


Total    estimated    capital    liability    in 

respect  of  Terminable  Annuities       .    £40,864,211 

(3)  Next,  as  regards  the  Unfunded  Debt  and  other  Capital  Liabilities 
— the  Unfunded  Debt  was  until  recently  ordinarily  of  but  small  amount, 
and  was  generally  secured  by  Treasury  bills  which  are  instruments 
issued  by  the  Bank  of  England  on  Treasury  warrant  authorised  by  Act 
of  Parliament.  Treasury  bills  are  for  three,  six,  nine  or  twelve  months. 
They  are  put  up  to  tender  and  being  sold  at  a  discount  carry  no  interest. 
They  have  taken  the  place  of  Exchequer  bills,  which  ceased  to  be  issued 
in  1861,  and  were  finally  paid  off  in  1897.  (See  Stephen's  Commentaries, 
14th  ed.,  vol.  ii.  p.  559.)  Treasury  bills  must  have  the  name  of  one  of 
the  Secretaries  to  the  Treasury  impressed  thereon  (52  Vict.  c.  6,  s.  5). 

To  meet  the  unexpected  increase  of  expenditure  due  to  the  South 
African  war,  a  sum  of  £30,000,000  was  raised  in  1901.  This  is  called 
War  Stock  and  War  Bonds,  and  is  repayable  on  April  5, 1910,  and  beare 
interest  at  the  rate  of  2|  per  cent.  The  unfunded  debt  further  con- 
tained Exchequer  Bonds :  £2,000,000  at  3  per  cent,  (repaid  August  6, 
1907),  and  £9,000,000  at  2f  per  cent.,  repayable  by  annual  drawings  of 
£1,000,000,  and  expiring  on  April  18,  1915. 

From  a  return  to  the  House  of  Commons  relating  to  the  National 
Debt  (Session  1907,  Paper,  supra),  it  appears  that  on  the  31st  March 
1907  the  Unfunded  Debt  and  other  Capital  Liabilities  were  as 
follows : — 

Unfunded  Debt. 

War   Stock   and   War   Bonds,    2f   per  cent. 

(repayable  April  5,  1910)  .         .         .         .  £30,000,000 

Exchequer  Bonds 11,000,000 

Treasury  Bills 10,713,000 

Total  Unfunded  Debt,     .         .         .        £51,713,000 

The  above  sums  under  the  three  headings  detailed  total  up  to 
£724,505,545,  10s.  6d.,  which  is  styled  in  the  Parliamentary  Paper 
cited  as  the  "  Total  Debt  on  which  interest  is  included  in  the  permanent 
or  fixed  annual  charge." 

(4)  Other  Capital  Liabilities.— There  still  remains  the  large  sum  of 
£49,659,159,  denominated  in  the  Parliamentary  Paper  {supra),  "  Other 
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Capital  Liabilities."  This  consists  of  capital  liability  incurred  in  respect 
of  sums  borrowed  under  various  special  Acts.  These  Acts  are  detailed 
on  pp.  12  et  seq.  of  the  Paper,  and  have  been  passed  for  the  purpose  of 
borrowing  money  for,  inter  alia,  the  Kussian-Dutch  Loan  of  the  reign  of 
George  in.,  Military  and  Naval  Works,  Uganda  Railway,  Pacific  Cable, 
Public  Offices,  Buildings,  and  "  Cunard "  Agreement.  The  amount  of 
"other  capital  liabilities"  has  been,  since  the  year  1890,  steadily  in- 
creasing, in  spite  of  provision  for  redemption.  Much  of  the  capital  may, 
however,  from  a  financial  point  of  view,  be  regarded  as  remunerative, 
and  in  some  cases  is  secured.  Among  liabilities  of  this  class  are  the 
Uganda  Railway,  the  Pacific  Cable,  and  Telegraph  Extension.  The 
addition  of  the  "  other  capital  liabilities  "  to  the  sums  above  mentioned 
brings  the  gross  National  Debt  up  to  £774,164,704, 10s.  6d.— (March  31, 
1907). 

(5)  Estimated  Assets. — In  arriving  at  the  exact  financial  position  of 
the  nation  it  is  necessary  to  make  some  allowance  for  the  shares  and 
securities  held  by  the  Government,  and  to  deduct  their  value  from  the 
debt  as  given  above  in  gross.  These  assets  are  in  the  Parliamentary 
Paper  (Session  1907,  siipra)  given  as: — 

1.  Suez  Canal  Shares £31,796,000 

2.  Other  assets  (including  advances  outstand- 

ing due  to  Exchequer,  Bullion,  Colonial 
contribution  to  Pacific  Cable,  and  Indian 
contribution  to  Red  Sea  and  India 
Telegraph,  and  Debenture  Stock  of 
Cunard  S.S.  Co.,  held  as  security  for 
repayment  under  Cunard  Agreement)  .  4,272,863 

Total,         .         .        £36,068,863 

This  sum  being  deducted  from  the  gross  sum  of  £774,164,704, 10s.  6d. 
leaves  the  nett  debt  at  £738,095,841,  10s.  6d.] 

III.  The  Management  of  the  National  Debt. 

The  following  statutes  directly  or  indirectly  concern  this  subject,, 
namely: — The  Consolidated  Fund  Act,  1816,  56  Geo.  in.  c.  98;  the 
Government  Annuities  Act,  1832,  2  &  3  Will.  iv.  c.  59;  the  Public 
Revenue  and  Consolidated  Fund  Charges  Act,  1854, 17  &  18  Vict.  c.  94; 
the  Exchequer  and  Audit  Departments  Act,  1866,  29  &  30  Vict.  c.  39 ; 
the  Crown  Lands  Act,  1866,  29  &  30  Vict.  c.  62;  the  Telegraph  Act, 
1869,  32  &  33  Vict.  c.  73;  the  National  Debt  Act,  1870,  33  &  34 
Vict.  c.  71;  the  Telegraph  (Money)  Act,  1871,  34  &  35  Vict.  c.  75  ^ 
the  Military  Forces  Localisation  Act,  1872,  35  &  36  Vict.  c.  68;  the 
Telegraph  Act,  1873,  36  &  37  Vict.  c.  83 ;  the  Sinking  Fund  Act,  1875, 
38  &  39  Vict.  c.  45 ;  the  Telegraph  (Money)  Act,  1876,  39  &  40  Vict.. 
c.  5 ;  the  Treasury  Bills  Act,  1877,  40  &  41  Vict.  c.  2 ;  the  Savings  Bank 
Act,  1880,  43  &  44  Vict.  c.  36  ;  the  National  Debt  Act,  1881,  44  &  45 
Vict.  c.  55 ;  the  Revenue,  Friendly  Societies,  and  National  Debt  Act, 
1882,  45  &  46  Vict.  c.  72 ;  the  National  Debt  (Conversion  of  Stock) 
Act,  1884,  47  &  48  Vict.  c.  23;  the  National  Debt  and  Local  Loans 
Act,  1887,  50  &  51  Vict.  c.  16;  the  National  Debt  (Conversion)  Act, 
1888,  51  &  52  Vict.  c.  2 ;  the  National  Debt  (Supplemental)  Act,  1888,. 


NATIONAL  DEBT  517 

51  &  52  Vict.  c.  15 ;  the  National  Debt  Kedemption  Act,  1889,  52  &  53 
Vict.  c.  4;  the  National  Debt  Act,  1889,  52  &  53  Vict.  c.  6;  the  Barracks 
Act,  1890,  53  &  54  Vict.  c.  25;  the  National  Debt  (Conversion  of 
Exchequer  Bonds)  Act,  1892,  55  &  56  Vict.  c.  26 ;  the  National  Debt 
(Stockholders'  Relief)  Act,  1892,  55  &  56  Vict.  c.  39;  the  British 
Museum  Purchase  of  Land  Act,  1894,  57  &  58  Vict.  c.  34 ;  [Sinking  Fund, 
60  &  61  Vict.  c.  7;  61  &  62  Vict.  c.  5;  61  &  62  Vict.  c.  10;  62  &  63 
Vict.  c.  9;  7  Edw.  vii.  c.  13;  War  Loans,  63  &  64  Vict.  c.  2;  63  &  64 
Vict.  c.  61;  64  Vict.  c.  1 ;  3  Edw.  vii.  c.  27;  Perpetual  Annuities, 
1  Edw.  VII.  c.  12 ;  2  Edw.  vii.  c.  4 ;  3  Edw.  vii.  c.  37 ;  6  Edw.  vii.  c.  37 ; 
Stock  Certificates,  2  Edw.  vii.  c.  7 ;  Reduction,  3  Edw.  vii.  c.  8 ;  Public 
Offices,  3  Edw.  vii.  c.  41 ;  Redemption,  5  Edw.  vii.  c.  4 ;  6  Edw.  vii.  c.  8.] 

The  Management  of  the  National  Debt  is  in  the  hands  of — (1)  The 
Banks  of  England  and  Ireland ;  (2)  the  Treasury ;  and  (3)  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt. 

(1)  As  regards  the  constitution  of  the  Bank  of  England,  see  tit. 
Bank  of  England.  The  Bank  of  Ireland  was  established  by  a  Royal 
Charter  in  pursuance  of  an  Act  of  the  Irish  Parliament  (21  &  22 
Geo,  III.  c.  16),  and  possesses  similar  privileges  to  the  Bank  of  England, 
and  is  governed  by  similar  principles  (Grant's  Law  of  Banking,  5th  ed., 
p.  330).  The  Bank  of  England  is  the  banker  or  agent  of  the  Govern- 
ment for  the  management  of  the  National  Debt,  and  the  Bank  of  Ireland 
acts  in  a  similar  capacity  in  regard  to  the  public  debt  of  Ireland  {ihid., 
p.  308).  The  unredeemed  National  Funded  Debt  is,  as  has  already  been 
stated  represented  by  stock  and  terminable  annuities,  transferable  at 
the  Bank  of  England  and  at  the  Bank  of  Ireland  respectively.  The 
duties  of  these  banks  with  regard  to  the  National  Debt  are  mainly 
prescribed  by  the  National  Debt  Act,  1870,  33  &  34  Vict.  c.  71,  and 
amending  statutes,  which,  as  provided  by  the  Short  Titles  Act,  1896, 
59  &  60  Vict.  c.  14,  may  be  cited  as  the  National  Debt  Acts,  1870  to 
1893.  [See  also  3  Edw.  vii.  c.  37,  s.  32,  and  6  Edw.  vii.  c.  20,  s.  10  (2), 
the  first  relating  to  the  National  Debt  and  the  second  to  Treasury  Bills.] 
The  principal  Act  consolidates  the  law  as  to  the  denomination  of  stock, 
payment  of  dividends,  and  transfer,  and  also  fixed  terms  and  dates  of 
redemption.  It  provides  that  the  stocks  of  perpetual  annuities,  described 
in  the  first  schedule  to  the  Act,  and  which  form  the  Funded  Debt 
already  mentioned,  shall  continue  to  be  transferable  in  the  books  of  the 
Bank  of  England  or  of  Ireland,  by  the  several  stockholders  for  the  time 
being,  and  their  representatives  (s.  5).  In  this  connection  it  should  be 
stated  that,  when  by  virtue  of  any  statute  the  right  to  stock  is  vested 
in  any  person,  he  shall  be  deemed  to  be  entitled  to  make  a  valid  transfer 
of  the  stock,  and  to  receive  and  give  a  valid  receipt  for  any  accrued  or 
accruing  dividends  thereon  (55  &  56  Vict.  c.  39,  s.  4).  Uotil  all  stocks 
are  redeemed,  the  Banks  of  England  and  Ireland  are  each  respectively 
required,  by  the  principal  Act,  to  continue  to  employ,  within  their  office, 
a  fit  person  as  their  chief  cashier,  and  another  fit  person  as  their 
accountant-general  (s.  13).  In  the  offices  of  the  respective  accountants- 
general  of  the  Banks  of  England  and  Ireland  books  are  required  to  be 
kept  wherein  all  transfers  of  stock  shall  be  entered  (s.  22).  Every  such 
entry  must  be  properly  worded  for  the  purpose  of  the  transfer,  and 
signed  by  the  party  making  the  transfer  or  by  his  attorney,  lawfully 
authorised  in  writing  (s.  22).  Tlie  person  to  whom  the  transfer  is  made 
is  at  liberty  to  underwrite  his  acceptance  thereof  (t6w/.),  though  the 
stock  vests  by  transfer,  without  any  such  formality  (11.  v.  Gadc,  1796, 
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2  Leach,  732 ;  and  see  Foster  v.  Bank  of  England,  1846,  8  Q.  B.  689 ; 
70  R.  K.  585).  No  other  mode  of  transferring  stock  than  that  just 
described  is  good  in  law  (s.  22).  A  stockholder  whose  stock  has  been 
transferred  by  forgery  may  call  upon  the  bank  to  replace  it  and  to  pay 
him  the  dividends  thereon  {Davis  v.  Bank  of  England,  1824,  2  Bing.  393 ; 
27  R.  R.  667 ;  and  see  Sloman  v.  Bank  of  England,  1845,  14  Sim.  475 ; 
60  E.  R.  442 ;  65  R.  R.  633).  Making  false  entries  in  the  books  of  the 
public  funds  kept  by  the  Bank  of  England  or  Ireland  is  a  felony  (24  &  25 
Vict.  c.  98,  s.  5).  Likewise  to  forge  a  transfer  (s.  2)  or  personate  a 
stockholder  (s.  3).  Before  allowing  any  transfer  of  stock,  the  Banks  of 
England  and  Ireland  may  require  evidence  of  the  title  of  any  person 
claiming  a  right  to  make  the  transfer  (33  &  34  Vict.  c.  71,  s.  24),  and 
either  bank  may  prescribe  what  evidence  it  pleases,  and  will  not  be 
compelled  by  the  Court  to  depart  from  its  own  settled  practice  in  this 
respect  (Prosser  v.  Bank  of  England,  1872,  L.  R.  13  Eq.  611 ;  41  L.  J. 
Ch.  327).  Generally  speaking,  however,  a  declaration  of  competent 
persons,  made  under  the  Statutory  Declarations  Act,  1835,  5  &  6 
Will.  IV.  c.  62,  will  be  accepted  as  sufficient.  For  unreasonable  delay 
in  passing  a  power  of  attorney  for  the  transfer  of  stock,  the  Bank  of 
England  is  liable  in  damages  if  loss  is  sustained  {Sutton  v.  Bank  of 
Engkmd,  1824,  1  Car.  &  P.  193;  and  see  Prosser  v.  Bank  of  England, 
uhi  siipra;  and  Hitmhurston  v.  Chase,  1836,  2  Y.  &  C.  Ex.  209);  but,  on 
the  other  hand,  reasonable  time  must  be  given  to  the  bank  in  which  to 
authenticate  the  power  {ibid?),  and  no  mandamus  to  the  bank  to  transfer 
stock  will  ever  be  granted  where  a  remedy  by  action  is  available  {R.  v. 
The  Ba7ik  of  England,  1780,  2  Doug.  524).  In  this  connection  it  may 
be  mentioned  that  where  the  district  of  a  local  board  is  incorporated  as 
a  borough,  the  Bank  of  England  is  bound,  on  the  request  of  the  corpora- 
tion, to  register,  in  their  corporate  name.  Government  stock  which  pre- 
viously stood  in  the  books  of  the  bank  in  the  name  of  the  local  board, 
without  requiring  any  transfer  to  be  executed  {Corporation  of  Hyde  v. 
Bank  of  England,  1882,  21  Ch.  D.  176).  With  regard  to  the  holding  of 
stock  by  bodies  corporate,  see  the  National  Debt  (Stockholders'  Relief) 
Act,  1892,  55  &  56  Vict.  c.  39,  s.  6.  Prior  to  this  enactment,  the  Court 
refused  a  mandamus  to  the  Bank  of  England  to  register  a  transfer  of 
consols  in  the  joint  names  of  a  corporation  and  an  individual  {Law 
Guarantee  and  Trust  Society  v.  Bank  of  England,  1890,  24  Q.  B.  D.  406). 
Generally  speaking,  where  an  order  of  Court  is  required  to  give  a  right 
to  call  for  a  transfer  of  stock,  the  Bank  of  England  is  entitled  to  demand 
"  a  clean  order,"  i.e.  one  obtained  exclusively  for  the  purpose.  This  rule 
is,  however,  not  invariable,  and  there  is  jurisdiction  in  the  High  Court 
to  depart  from  it,  in  which  case  the  bank  must  obey  whatever  order  is 
made  {In  re  Shortridge,  [1895]  1  Ch.  278  (C.  A.) ;  In  re  C.  MM.  (a  person 
of  unsound  mind  not  so  found),  [1898]  2  Ch.  324).  When,  however,  an 
order  is  irregular  in  form,  the  bank  is  justified  in  refusing  to  act  upon 
it  {In  re  Tweedy,  1885,  28  Ch.  D.  530  (C.  A.)).  As  regards  transfer  of 
stock  by  or  to  a  married  woman,  see  Married  Women's  Property  Act, 
1882,  45  &  46  Vict.  c.  75,  ss.  6,  7.  Formerly  a  married  woman  could 
not,  without  her  husband's  concurrence,  transfer  stock  to  which  she  was 
entitled  for  her  separate  use  {Howard  v.  Bank  of  England,  1875,  L.  R. 
19  Eq.  295 ;  44  L.  J.  Ch.  329 ;  23  W.  R.  303).  As  to 'transfer  of  stock 
by  executors,  see  National  Debt  Act,  1870,  33  &  34  Vict.  c.  71,  s.  23,  and 
Franklin  v.  Bank  of  England,  1829,  1  Russ.  575;  38  E.  R.  221 ;  9  Barn. 
&  Cress.  156;   32  R.  R.  611.     The  Bank  of  England  ignores  tntsts 
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altogether,  and  does  not  look  beyond  the  legal  title,  and  therefore 
cannot  prevent  an  executor  from  selling  out  or  transferring  stock  into 
his  own  name  {Bank  of  England  v.  Parsons,  1800,  5  Ves.  664;  31  E.  E. 
794;  33  &  34  Vict.  c.  71,  s.  30;  Hartga  v.  Barik  of  England,  1796, 
3  Ves.  55;  30  E.  R  891 ;  Grant's  Za?z;  of  Banking,  5th  ed.,  pp.  318-320)! 
As  to  obtaining  a  distringas  on  stock  or  a  stop  or  charging  order,  see 
K.  S.  C,  1883,  Order  46,  by  which  the  subject  is  now  regulated.  As  to 
transfer  of  stock  from  Bank  of  England  to  Bank  of  Ireland,  and  vice 
versd,  see  National  Debt  Act,  1870,  33  &  34  Vict.  c.  71,  ss.  43-50,  form- 
ing Part  VI.  of  the  Act.  Where  stock  in  the  funds  is  purchased  in  the 
joint  names  of  two  persons,  the  survivor  takes  it  (Crossfield  v.  Stcch,  1853, 
8  Ex.  Eep.  825  ;  and  see  Batstone  v.  Salter,  1875,  L.  K.  10  Ch.  431 ;  Tun- 
hridge  v.  Care,  1871,  25  L.  T.  150).  On  the  other  hand,  where  stock  has 
been  purchased  in  the  joint  names  of  two,  out  of  money,  standing  to 
their  joint-account  in  the  bank,  it  is  not  necessarily  to  be  considered 
as  held  in  joint-tenancy ;  but  the  origin  of  the  money  and  the  acts  and 
intentions  of  the  parties  may  be  regarded,  and  a  tenancy  in  common 
inferred  from  all  the  circumstances  (Eohinson  v.  Preston,  1858,  27  L.  J. 
Ch.  395 ;  and  see  Bone  v.  Pollard,  1857,  24  Beav.  283 ;  53  E.  R  367). 
In  general,  it  is  a  rule  with  the  Bank  of  England  not  to  allow  a  fund  to 
be  transferred  into  the  names  of  more  than  four  joint-owners  (Grant's 
Law  of  Banking,  5th  ed.,  pp.  319,  320).  They  may,  however,  allow  any 
holder  or  joint-holders  of  stock  to  hold  on  different  accounts  (55  &  56 
Vict.  c.  39,  s.  5 ;  and  see  51  &  52  Viet.  c.  2,  s.  18).  The  Banks  of 
England  and  Ireland  may  close  their  transfer-books  for  dividend  for 
not  more  than  fifteen  days  (33  &  34  Vict.  c.  71,  s.  25),  and  may  strike 
the  balance  for  a  dividend  on  any  day  not  more  than  thirty-seven  days 
before  the  day  on  which  the  dividend  is  payable  (55  &  56  Vict.  c.  39,  s.  2). 
Every  stockholder  is  entitled  to  inspect  that  particular  entry  in  the 
bank  transfer-books  which  relates  to  the  transfer  of  his  stock,  but  not 
any  other  part  of  the  bank-books  {Foster  v.  Bank  of  England,  1846, 
8  Q.  B.  689;  and  see  ^es%?  v.  Bank  of  England,  1833,  6  Sim.  192; 
58  E.  E.  566).  As  to  application  to  inspect  by  a  person  not  having  a 
bond-fide  interest,  see  B.  v.  Governor,  etc.,  of  the  Bank  of  England,  [1891] 
1  Q.  B.  785.  As  to  proof  of  bank-books  by  examined  copies,  see  Bankers* 
Books  Evidence  Act,  1879,  42  &  43  Vict.  c.  11.  [The  Act  gives  power 
to  order  inspection  of  entries  in  bankers'  books  relating  to  banking 
accounts  kept  in  the  names  of  other  persons  besides  the  parties  to  the 
action  {Howard  v.  Beall,  1889,  23  Q.  B.  D.  1).  Copies  of  entries  in  the 
books  of  the  bankers  of  a  defendant  are  evidence  against  the  plaintiff 
{Harding  v.  Williams,  1880,  14  Ch.  D.  197).]  With  regard  to  the 
payment  of  dividends  on  stock  entered  in  the  books  of  the  Banks 
of  England  or  Ireland,  the  subject  is  governed  by  the  following  sections 
of  the  National  Debt  Act,  1870,  33  &  34  Vict.  c.  71,  to  which  reference 
must  be  made : — Sec.  14  (money  required  for  payment  of  dividends  to 
be  issued  by  Treasury  to  the  banks);  sec.  15  (money  so  received  to  be 
applied  forthwith  in  payment  of  dividends);  sec.  16  (banks  to  account 
to  Treasury  for  money  received);  sec.  17  (receipt  of  dividends  by 
executors,  etc.) ;  sec.  18  (evidence  of  title  to  dividends) ;  sec.  19 
(dividends  in  case  of  infancy,  etc.,  of  a  joint  stock-holder,  and  see 
also  55  &  56  Vict.  c.  39,  s.  3);  sec.  19,  and  see  also  55  &  56  Vict, 
c.  39,  s.  2  (right  to  dividends  as  between  transferor  and  transferee).  As 
to  unclaimed  dividends,  see  sees.  51-68;  and  see  also  National  Debt 
Act,  1889,  52  Vict.  c.  6,  s.  4,  and  following  cases,  namely : — In  re  Ash- 
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mead's  Trusts,  1872,  L.  K.  8  Ch.  113;  Ex  parte  Marij  Jamescm,  1875, 
L.  R.  19  Eq.  430 ;  B.  v.  Governs',  etc.,  of  the  Bank  of  England,  [1891] 
1  Q.  B.  785 ;  In  re  Bishton,  1858,  27  L.  J.  Ch.  168 ;  Ex  parte  Bam,  1837, 
3  Myl.  &  Cr.  25 ;  40  E.  R  833 ;  Hunt  v.  Beacock,  1847,  6  Hare,  361 ;  67 
E.  R  1205 ;  In  re  AcUand's  Trusts,  1872,  26  L.  T.  418.  As  to  trans- 
mission of  dividend  warrants  by  post,  see  the  National  Debt  Act,  1889, 
62  Vict.  c.  6,  8.  4  (2),  (3).  The  National  Debt  Act,  1870,  33  &  34  Vict. 
c.  71,  enables  the  holders  of  public  stocks  in  England  and  Ireland  to 
convert  their  stock  into  certificates  to  bearer,  having  coupons  attached 
for  the  payment  of  the  dividends  (s.  26) ;  and  so  long  as  a  certificate 
is  outstanding,  the  stock  represented  thereby  ceases  to  be  transferable 
(s.  31).  These  certificates  are  either  to  bearer  or  nominal.  As  regards 
distinction  between  these  two  kinds  of  certificates,  see  sees.  32,  33.  For 
further  information  as  to  stock  certificates,  see  sees.  26-42,  forming 
Part  V.  of  the  National  Debt  Act,  1870,  33  &  34  Vict.  c.  71 ;  the  Third 
Schedule  of  the  Act ;  and  the  National  Debt  (Stockbrokers'  Relief)  Act, 
1892,  55  &  56  Vict.  c.  39,  s.  7.  The  remuneration  of  the  Banks  of 
England  and  Ireland  for  their  trouble,  etc.,  in  regard  to  the  manage- 
ment of  the  National  Debt,  is  mainly  regulated  by  the  l^ank  Act,  1892, 
55  &  56  Vict.  c.  48 ;  see  also  the  National  Debt  Act,  1870,  33  &  34 
Vict.  c.  71,  s.  63.  It  is  expressly  provided  by  sec.  74  of  last-named 
Act,  that  the  Bank  of  England  or  of  Ireland,  or  any  member  of  the 
corporation  thereof  respectively,  shall  not  incur  any  disability  for  or  by 
reason  of  those  banks  respectively  doing  anything  in  pursuance  of  the 
National  Debt  Act,  1870,  33  &  34  Vict.  c.  71. 

(2)  Next  as  regards  the  Treasury. — A  general  financial  supervision  over 
the  expenditure  of  all  public  departments  is  exercised  by  the  Treasury.  As 
to  its  origin  and  constitution,  see  tit.  Tkeasury.  Its  duties  with  regard 
to  the  National  Debt  are  mainly  regulated  by  the  National  Debt  Act, 
1870,  33  &  34  Vict.  c.  71,  which  provides  that,  in  that  Act,  the  term 
"  Treasury  "  shall  signify  the  Commissioners  of  Her  Majesty's  Treasury, 
or  two  of  them.  It  is  the  Treasury  which  issues  to  the  Banks  of 
England  and  Ireland  money  out  of  the  Consolidated  Fund  for  the 
payment  of  dividends  on  stock  (s.  14);  which  provides  for  the  audit 
of  the  accounts  of  the  respective  chief  cashiers  of  those  banks  (s.  16); 
which  empowers,  from  time  to  time,  the  Banks  of  England  and  Ireland 
to  investigate  the  circumstances  of  any  stock  or  dividends  remaining 
unclaimed,  with  a  view  to  ascertain  the  owners  thereof  (s.  63);  which 
allows  compensation  to  the  said  banks  for  their  trouble  and  expense  in 
carrying  out  the  provisions  of  Part  VII.  of  the  National  Debt  Act,  1870, 
33  &  34  Vict.  c.  71,  with  regard  to  unclaimed  dividends  (ss.  63,  64) ;  and 
which  is  required  to  concur  in  the  general  regulations  made  by  the 
said  banks  with  respect  to  stock  certificates  and  coupons  (s.  39);  and 
with  respect  to  the  mode  of  transmitting  dividends  on  stock  (52  Vict. 
c.  6,  8.  4).  Under  the  Consolidated  Fund  Act,  1816,  56  Geo.  iii.  c.  98; 
the  Government  Annuities  Act,  1853,  16  &  17  Vict.  c.  45 ;  the  Public 
Revenue  and  Consolidated  Fund  Charges  Act,  1854,  17  &  18  Vict.  c.  94; 
the  Exchequer  and  Audit  Departments  Act,  1866,  29  &  30  Vict.  c.  39, 
and  various  other  statutes,  the  Treasury  has  duties  in  connection  with 
the  administration  of  the  National  Debt  devolving  upon  it. 

(3)  As  regards  the  Commissioners  for  the  Beduction  of  the  National 
Debt. — Tlie  appointment  of  these  officials  dates  from  1786,  when  26 
Geo.  III.  c.  31,  was  passed,  being  an  Act  for  vesting  certain  sums  in 
Commissioners  at  the  end  of  every  quarter  of  a  year,  to  be  by  them 
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applied  to  the  reduction  of  the  National  Debt.  In  the  National  Debt 
Act,  1870,  33  &  34  Vict.  c.  71,  they  are  termed  the  National  Debt 
Commissioners  (s.  3),  and  in  referring  to  them  it  is  convenient  to  adopt 
that  designation.  The  original  Commissioners  were  the  Speaker,  the 
Chancellor  of  the  Exchequer,  the  Master  of  the  Eolls,  the  Accountant- 
General  of  the  Court  of  Chancery,  the  Governor  and  Deputy-Governor 
of  the  Bank  of  England,  all  for  the  time  being  (26  Geo.  iii.  c.  31,  s.  14). 
Modifications  in  their  original  constitution  have  been  effected  by  statute. 
Thus  the  Chief  Baron  of  the  Exchequer  was  added  as  a  Commissioner 
(48  Geo.  III.  c.  142,  s.  32),  and  on  that  office  being  abolished,  by  Order 
in  Council  of  December  16,  1880,  the  Lord  Chief  Justice  succeeded  to 
the  duties  thereof  (44  &  45  Vict.  c.  68,  s.  25),  while  the  Paymaster- 
General  now  replaces  the  Accountant-General  of  the  Court  of  Chancery, 
whose  office  was  abolished  by  35  &  36  Vict.  c.  44.  With  the  above 
exceptions,  the  Commissioners  remain  as  originally  constituted ;  but  the 
duties  which  devolve  upon  them  have  been  varied  from  time  to  time, 
and  largely  extended  by  subsequent  legislation.  In  this  place  it  is 
sufficient  to  state  that,  with  regard  to  the  transfer  of  stock  by  a  holder 
thereof  from  the  Bank  of  England  to  the  Bank  of  Ireland,  or  vice  versdy 
the  duties  of  these  Commissioners  are  prescribed  by  sees.  43,  45,  46,  and 
47  of  the  National  Debt  Act,  1870,  33  &  34  Vict.  c.  71 ;  that,  by  virtue 
of  the  same  statute,  unclaimed  stock  is  transferred  to  them  (s.  51);  and 
see  In  re  National  Debt  Act,  Ex  parte  Byrne,  1897,  1  Ir.  K.  Ch.  61 ;  ^ic 
parte  House,  In  re  May,  1885,  28  Ch.  D.  516.  [By  sec.  52  of  the  Act  of 
1870,  where  unclaimed  Government  stock  is  transferred  to  the  National 
Debt  Commissioners,  the  banks  are  directed  to  enter  in  a  list  the  names 
in  which  the  stock  stood  immediately  before  the  transfer,  and  the 
residence  of  the  parties  and  the  amount  transferred,  which  list  is 
required  to  be  open  for  inspection,  but  any  person  desiring  to  inspect 
it  must  at  least  show  some  ground  for  claiming,  either  on  his  own  behalf 
or  on  behalf  of  some  other  person,  an  interest  in  the  stock  {R.  v.  Bank 
of  England,  Ex  parte  Collis,  1906,  22  T.  L.  K.  477).  A  claimant  who 
establishes  his  claim  to  unclaimed  dividends  has  no  title  to  any  accumu- 
lations arising  from  the  investment  thereof,  his  right  being  only  to  have 
the  stock  retransferred,  and  the  amount  of  unpaid  dividends  paid  to  him 
in  cash  without  interest  {In  re  AshmeacVs  Trusts,  1872,  L.  R.  8  Ch.  113)] ; 
and  unclaimed  dividends  paid  to  them  (s.  61),  the  subject  being  regulated 
by  various  sections  contained  in  Part  VI.  of  the  Act  (see  ss.  52,  54,  60, 
65,  67,  and  69),  and  also  by  the  National  Debt  (Conversion)  Act,  1888, 
51  &  52  Vict.  c.  2,  which  provides  that,  six  months  before  any  transfer 
of  stock  to  the  said  Commissioners,  the  Bank  of  England  or  Ireland  shall 
give  notice  in  writing  to  the  stockholder  at  his  registered  residence  of  the 
impending  transfer  (s.  1).  Where  there  was  a  bequest  of  stock  to  the 
Government,  "  in  execution  of  the  National  Debt,"  it  was  directed  to  be 
transferred  to  such  persons  as  the  Crown  under  its  sign  manual  should 
appoint  {Newland  v.  A.-G.,  1809,  3  Mer.  684;  36  E.  R  262).  [See  also 
Nightingale  v.  Goulhurn,  1847-48,  5  Hare,  484;  67  E.  R.  1003;  2  Ph. 
594;  41  E.  R.  1072;  Income  Tax  Commissioners  v.  Femsel,  [1891]  A.  C, 
at  p.  544.] 

IV.   The  Conversion  of  the  National  Debt. 

The  following  statutes  mainly  govern  this  subject,  namely:— The 
Sinking  Eund  Act,  1875,  38  &  39  Vict.  c.  45 ;  the  Treasury  Bills  Act, 
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1877,  40  &  41  Vict.  c.  2,  s.  7 ;  the  National  Debt  Conversion  of  Stock 
Act,  1884,  47  &  48  Vict.  c.  23;  the  National  Debt  Conversion  Act, 
1888,  51  &  52  Vict.  c.  2;  and  the  Finance  Act,  1894,  57  &  58 
Vict.  c.  30,  8.  41).  By  conversion  of  the  National  Debt  is  meant  the 
reduction  effected  in  the  annual  interest  charge  thereon,  by  conversion  of 
stock  from  a  higher  to  a  lower  denomination.  The  principal  conversions 
of  the  National  Debt  that  have  taken  place  are  as  follows: — In  1716 
Walpole  converted  5  into  4  per  cents.,  with  an  annual  saving  to  the 
country  of  £325,000  ;  in  1749,  when  the  first  really  important  conversion 
was  effected,  Pelham  converted  4  into  3  per  cents.,  with  an  annual  saving 
of  £565,000 ;  in  1822  Vansittart  converted  5  into  4  per  cents.,  thereby 
annually  saving  £1,500,000;  in  1824  Kobinson  converted  4  into  3^  per 
cents.,  with  an  annual  saving  of  £380,000 ;  in  1830  Goulburn  converted 
4  into  New  3  J  per  cents.,  with  option  of  conversion  into  a  5  per  cent,  stock 
of  smaller  nominal  capital  amount,  thus  saving  £753,952  a  year ;  and,  in 
1844,  he  likewise  converted  3J  into  3^  per  cents.,  with  an  annual  saving 
of  £621,893  (Mulhall's  Dictionarij  of  Statistics,  tit.  "Finance,"  p.  262; 
Sessional  Paper  C.  6539  of  1890  passim).  In  1853  Mr.  Gladstone  effected 
a  conversion  by  offering  certain  alternatives  to  the  holders  of  several 
3  per  cent,  stocks,  chiefly  South  Sea  Annuities,  which  amounted  to  about 
£9,500,000.  The  second  portion  of  his  scheme  related  to  the  issue  of 
Exchequer  bonds,  and  the  third,  to  a  voluntary  conversion  by  the  holders 
of  Consols  and  Reduced  3 J  per  cents.,  his  object  throughout  being  to  lay 
the  foundation  of  a  2|  per  cent,  stock,  redeemable  at  the  option  of  the 
holders.  The  Act  16  Vict.  c.  23  was  passed  to  carry  out  this  scheme. 
In  1884,  at  the  instance  of  Mr.  Childers,  a  Conversion  Act  (47  &  48  Vict. 
c.  23)  was  passed,  which  gave  power  to  the  Treasury,  during  two  years 
from  the  3rd  July  1884,  to  create  2|  and  2J  per  cent.  Stocks,  to  be 
exchanged  for  3  per  cents,  at  rates  to  be  fixed  by  the  Treasury,  but  not 
exceeding  102  of  the  first  or  108  of  the  second,  for  each  100  3  per  cent. 
stock.  Both  the  2f  and  2J  per  cent.  Stocks  were  not  to  be  redeemable 
until  the  5th  January  1905,  on  and  after  which  they  could  be  paid  off 
at  par,  after  not  less  than  one  month's  notice,  provided  the  portion 
redeemed  at  one  time  were  not  less  than  £5,000,000  in  the  case  of  2f 
per  cent.,  and  £14,000,000  in  the  case  of  2J  per  cent.  Stock.  Of  the 
£22,362,595  converted  by  this  scheme,  £11,950,123  was  held  by  Govern- 
ment departments,  leaving  £10,412,472  converted  by  the  general  public. 
The  immediate  decrease  in  the  annual  charge  was,  however,  not  more  than 
£46,756,  2s.  8d. 

In  1888  Mr.  Goschen  undertook  by  far  the  most  important  con- 
version of  the  National  Debt  that  had  ever  been  achieved  in  this  country. 
Not  only  was  the  amount  of  stock  to  be  converted  considerably  in  excess 
of  that  previously  dealt  with,  but  the  difficulty  of  its  convjersion  was 
enhanced  by  the  fact  that  a  large  proportion  of  it  was  protected  against 
redemption  by  the  provision  that  a  year's  notice  must  first  be  given 
to  its  holders.  The  conversion  was,  however,  successfully  accomplished, 
by  means  of  the  National  Debt  (Conversion)  Act,  1888,  51  Vict.  c.  2, 
followed  by  the  National  Debt  (Supplemental)  Act,  1888,  51  &  52  Vict. 
c.  15,  and  by  the  National  Debt  (Kedemption)  Act,  1889,  52  Vict.  c.  4. 
The  effect  of  the  scheme  embodied  in  this  legislation  is  to  reduce  3  per 
cents,  into  New  Stock,  bearing  2f  per  cent,  for  a  certain  period,  and, 
afterwards,  only  2\  per  cent.,  [which  percentage  has  been  in  force  since 
1903].  By  reason  of  this  conversion,  an  annuity  under  a  will  having 
become  insuilicient,  it  was  held  that,  having  regard  to  the  words  of  the 
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will,  the  annuity  was  chargeable  on  the  capital  of  the  fund  {Pack  v. 
Darhy,  [1895]  W.  N.  123  (6)).  Again,  for  the  purpose  of  redeeming  a 
rent-charge,  the  creators  thereof  have  a  right,  since  the  above  con- 
version, to  substitute  2f  per  cent,  for  3  per  cent.  Annuities  {Duke  of 
NorthiLniberland  v.  Percy,  [1893]  1  Ch.  298 ;  and  see  In  re  Borough's 
Estate,  1893,  31  L.  K.  Ir.  244).  As  regards  the  efiect  of  the  conver- 
sion on  a  bequest  of  3  per  cent.  Annuities,  see  In  re  Hoicdl, 
Shepherd,  Churchill  v.  St.  George's  Hosjntal,  [1894]  3  Ch.  649.  [See 
also  as  to  the  non-application  of  sec.  21  of  the  National  Debt  Con- 
version Act,  1888,  to  a  contract  of  mortgage  containing  a  proviso 
to  repurchase  and  transfer  stock  which  is  converted  subsequent 
to  the  contract  {In  re  Hall,  [1903]  1  Ir.  K.  475).]  The  total 
amount  of  3  per  cents,  converted  under  Mr.  Goschen's  scheme  was 
£565,684,164,  14s.  9d.,  and  the  amount  of  New  Stock  created  in  lieu 
thereof,  £565,766,932,  10s.  4d.,  the  small  increase  of  £82,467,  15s.  7d. 
in  the  nominal  capital  being  caused  by  the  exchange  made  with  the 
National  Debt  Commissioners  on  the  5th  July  1889  of  stock  previously 
purchased  by  them  for  New  Consols.  Tlie  saving  to  the  country,  during 
the  first  year  after  Mr.  Goschen's  scheme  became  law,  exceeded  £1,000,000, 
while  the  savings  during  each  of  the  subsequent  thirteen  years  has 
been  estimated  at  about  £1,450,000  (Conversion  and  Kedemption  under 
National  Debt  Conversion  Act,  1888,  and  National  Debt  Kedemption 
Act,  1889,  by  Sir  E.  W.  Hamilton,  K.C.B.,  Assistant-Secretary  to  the 
Treasury,  p.  62).  By  means  of  Mr.  Goschen's  scheme  the  credit  of  the 
country  has  been  raised,  its  burdens  have  been  lightened,  its  resources 
increased,  and  the  nation  may  well  congratulate  itself  on  having  carried 
through,  under  the  direction  of  Mr.  Goschen,  a  financial  operation 
compared  with  which  all  other  like  operations  hitherto  carried  through 
in  this  or  any  other  country  sink  into  insignificance  {ihid.,  p.  63). 
(For  a  full  account  of  the  various  conversions  that  have  taken  place, 
see  Sessional  Paper  C.  6539,  being  a  Eeport  by  the  Secretary  and  Comp- 
troller-General of  the  Proceedings  of  the  National  Debt  Commissioners, 
from  1786  to  31st  March  1890.) 

Y.  The  Eedemption  of  the  National  Debt. 

The  following  statutes  relate  to  this  subject: — The  Crown  Lands 
Act,  1866,  29  &  30  Vict.  c.  62,  s.  13;  the  National  Debt  Eedemption 
Act,  1889,  52  &  53  Vict.  c.  4 ;  the  National  Debt  Eedemption  Act,  1893, 
66  &  57  Vict.  c.  64;  and  Finance  Act,  1906,  6  Edw.  vil.  c.  8  s.  17. 

The  reduction  of  the  National  Debt  by  means  of  sinking  funds 
commenced  in  1716,  when  one  was  introduced  by  Sir  Eobert  Walpole. 
The  Act  establishing  this  Sinking  Fund  was  Geo.  I.  c.  7.  Instead  of 
keeping  the  fund  inviolate,  it  was  ultimately  wliolly  diverted  from  its 
original  purpose.  This  led  to  the  establishment  of  another  and  diHerent 
sinking  fund,  by  Pitt,  in  1786.  The  essential  feature  of  Pitt's  plan  was 
the  appropriation,  out  of  the  surplus  revenues,  of  £1,000,000  a  year, 
by  quarterly  instalments  of  £250,000,  to  form  a  sinking  fund,  and  the 
appointment  of  Commissioners  for  the  Eeduction  of  the  National  Debt, 
in  whom  the  money  so  issued  should  be  vested,  and  whose  duty  should 
be  to  apply  the  same  in  the  purchase  of  stock.  To  give  efl'ect  to  this 
plan,  26  Geo.  ill.  c.  31  was  passed.  The  plan  was  subsequently  modified, 
and  notably,  in  1813,  by  53  Geo.  ill.  c.  35,  and  in  1823,  by  4  Geo.  iv.  c.  19. 
In  1829  the  Act  10  Geo.  iv.  c.  24,  inaugurated  a  new  departure  in  matters 


524  NATIONALITY 

relating  to  the  Sinking  Fund,  which  was  for  the  first  time  made  applicable 
to  the  redemption  of  the  Unfunded  Debt.  The  last-named  statute  was, 
however,  itself  repealed  in  1866  by  the  Exchequer  and  Audit  Depart- 
ments Act,  1866,  29  &  30  Vict.  c.  39.  The  Sinking  Fund  of  1829,  called 
"  The  Old  Sinking  Fund,"  continued  in  force  until  1875,  when  all  pre- 
vious legislation  relating  thereto  was  repealed  (38  &  39  Vict.  c.  45).  The 
annual  charge  for  the  National  Debt  was  then  made  a  fixed  sum,  which 
was  to  be  raised  in  three  years  to  £28,000,000,  and  the  excess  amount 
not  required  for  the  actual  service  of  the  debt  was  to  be  applied  to 
the  redemption  of  debt  as  the  New  Sinking  Fund.  [In  1881,  owing  to 
expenses  incurred  in  the  Russo-Turkish  and  South  African  wars,  the 
fixed  charge  of  the  debt  was  increased  to  £28,800,000  to  provide  for 
annuities.  By  44  &  45  Vict.  c.  54  the  permanent  annual  charge  was, 
subject  to  any  increase  under  the  Savings  Bank  Deficiency  Act,  1882, 
fixed  at  £28,920,000  for  four  years,  and  thereafter  at  £28,120,000.] 
In  1881-82  a  sinking  fund  was  formed  to  pay  off  certain  stock  then 
created,  it  being,  however,  provided  that  it  was  not  to  be  included  in  the 
permanent  annual  charge  (44  &  45  Vict.  c.  55).  This  last-named  sinking 
fund  ceased  under  the  National  Debt  and  Local  Loans  Act,  1887,  50  & 
51  Vict.  c.  16.  In  1886  and  1887,  owing  to  heavy  war  expenses,  sinking 
fund  operations  were  suspended  for  twelve  months,  but  were  subsequently 
resumed.  [In  1888,  by  50  &  51  Vict.  c.  16,  the  permanent  annual  charge 
of  the  debt  was  reduced  to  £26,000,000,  with  a  further  reduction  of 
£1,000,000,  in  1890,  by  52  Vict.  c.  6.  In  1900  there  was  a  further 
reduction  to  £23,000,000.  In  1901  the  South  African  war  caused  the 
suspension  of  the  Sinking  Fund,  and  this  was  not  restored  to  full  opera- 
tion until  the  declaration  of  peace  in  1903  (2  Edw.  vii.  c.  4).  In  1904 
the  permanent  annual  charge  of  the  Debt  was  fixed  at  £27,000,000,  so 
as  to  include  the  interest  on  the  debt  created  in  connection  with  the 
war.  In  1906  there  was  an  increase  to  £28,000,000  to  pay  for  Exchequer 
Bonds  to  be  drawn  for  repayment.  (These  bonds  were  issued  in  1901, 
to  the  value  of  £14,000,000,  and  were  repayable  in  1905.  Only  £4,000,000 
were  repaid,  and  the  remaining  bonds  were  spread  over  ten  years, a  million 
being  repayable  annually.)  In  1906-7  the  permanent  annual  charge 
was  increased  to  £28,500,000,  and  for  1907-8  it  was  fixed  at  £29,500,000 
(7  Edw.  VII.  c.  13).  During  the  last  financial  year  (1906-07)  the  debt 
was  permanently  reduced  by  £13,714,000,  and  it  is  calculated  that  when 
the  present  financial  year  is  over  there  will  have  been  a  net  reduction 
of  £23,225,000.  The  addition  due  to  the  South  African  War  alone  was 
£159,000,000,  but  this  amount  has  already  suffered  a  reduction  to 
£138,827,000  during  the  last  two  years.  If  the  reduction  of  the  debt 
continues  on  present  lines  a  little  more  than  ten  years  will  see  the  whole 
of  the  sum  added  by  the  war  extinguished.] 

[Authorities. — For  detailed  information  as  to  the  Redemption  of  the 
National  Debt,  see  Sessional  Papers,  366  of  1869,  parts  1  and  2 ;  C.  6359 
of  1891 ;  and  C.  8520  of  1897 ;  Cd.  3476  of  1907.  Budget  speech  of 
Chancellor  of  the  Exchequer,  April  19,  1907.] 

Nationality  is  the  condition  or  status  of  belonging  to  a  Nation 
(q.v.)  or  State  {q.v.),  either  by  birth  or  naturalisation  (see  Alien; 
Alienage;  British  Subject). 

"  The  law  of  England,  and  of  almost  all  civilised  countries,"  said  Lord 
Westbury,  L.C.  {Udny  v.  Udny,  1869,  L.  R  1  Sc.  App..  at  p.  457), 
"ascribes  to  each  individual  at  his  birth  two  distinct  legal  states  or 
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conditions;  one  by  virtue  of  which  he  becomes  the  subject  of  some 
particular  country,  binding  him  by  the  tie  of  natural  allegiance,  and 
which  may  be  called  his  political  status ;  another  by  virtue  of  which 
he  has  ascribed  to  him  the  character  of  a  citizen  of  some  particular 
country,  and  as  such  is  possessed  of  certain  municipal  rights,  and 
subject  to  certain  obligations,  which  latter  character  is  the  civil  status 
or  condition  of  the  individual,  and  may  be  quite  different  from  his 
political  status.  The  political  status  may  depend  on  different  laws  in 
different  countries ;  whereas  the  civil  status  is  governed  universally  by 
one  single  principle,  namely,  that  of  domicil,  which  is  the  criterion 
established  by  law  for  the  purpose  of  determining  civil  status.  For  it 
is  on  this  basis  that  the  personal  rights  of  the  party — that  is  to  say, 
the  law  which  determines  his  majority  or  minority,  his  marriat^e 
succession,  testacy  or  intestacy — must  depend."  The  political  status 
of  an  individual  is  his  national  character.  The  legal  conception  of 
nationality  is  distinct  from  that  of  domicil.  An  individual  may  be 
invested,  whether  by  birth  or  by  naturalisation,  with  the  nationality  of 
one  country,  and  may  be  domiciled  in  another  country.  (See  the 
article  Domicil.) 

The  nationality  of  persons  has  played  an  important  part  in  the 
development  of  private  international  law  in  several  continental 
countries,  where  it  has  superseded  domicil  in  fixing  the  law  of  status 
and  capacity. 

Art.  3  of  the  French  Civil  Code,  which  provides  that  the  laws 
concerning  the  status  and  capacity  of  persons  shall  govern  Frenchmen, 
even  though  residing  in  foreign  countries,  is  construed,  a  contrario,  so 
as  to  involve  the  same  principle  as  regards  foreigners  residing  in 
France. 

The  Italian  Code  (1865)  has  adopted  this  construction  in  the 
following  article: — "The  status  and  capacity  of  persons,  and  their 
family  relations,  are  governed  by  the  law  of  the  nation  to  which  they 
belong  "  (Art.  3). 

The  municipal  law  of  each  State  determines  the  persons  who  are  to 
be  regarded  as  its  subjects. 

Nationality  is  the  sole  medium  through  which  an  individual  can 
enjoy  the  benefits  of  international  law.  Thus  the  subjects  of  a  State 
may  obtain  redress  for  any  injury  they  may  have  sustained  abroad  by 
invoking  the  diplomatic  intervention  of  the  government  of  the  State  of 
which  they  are  subjects,  while,  on  the  other  hand,  a  person  without  any 
nationality  has  no  available  means  of  obtaining  international  redress. 
"It  is  for  this  reason,"  says  a  modern  writer,  "that  the  question  of 
nationality  is  a  very  important  one  for  the  law  of  nations,  and  that 
individuals  enjoy  benefits  from  this  law,  not  as  human  beings,  but  as 
subjects  of  such  States  as  are  members  of  the  Family  of  Nations" 
(L.  Oppenheim,  International  Law,  1905,  vol.  i.  sec.  291,  p.  345). 

[See  further  on  the  subject  of  Nationality,  Cockburn  on  Nationality  ; 
Vattel,  Law  of  Nations,  sees.  220-226 ;  Wheaton,  Elements  of  Inter- 
national Law,  4th  Eng.  ed.,  chap.  ii.  A;  Hall,  Foreign  Powers  and 
Jurisdiction  of  the  British  Crown,  1894,  sec.  14;  Cogdrdan,  La  nationality 
au  point  de  vue  des  rapports  internationaux,  2nd  ed.  1896;  Dicey, 
Conflict  of  Laws,  1896,  chap.  iii. ;  Hall,  International  Law,  1904,  5th 
ed.,  sees.  66,  87;  Westlake,  International  Law,  1904,  part  i.  chap,  x.; 
Oppenheim,  Internxitional  Law,  1905,  part  ii.  chap,  iii.] 
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Nationaux. — A  word  met  with  in  French  treaties  and  law 
books  to  describe  the  persons  in  whose  name  and  on  whose  behalf  a 
State  acts. 

Nations,  La>v  of. — See  International  Law;  Jus  gentium. 

Native- Born. — See  Natural-Born,  Native-Born,  Subject. 

Native  Oysters.— See  Oysters. 

Natural  Affection. — See  Contract,  Considerations  In- 
sufficient in  Law,  Vol.  III.,  at  p.  538;  Seisin,  Covenant  for. 

Natural  Allegiance.— See  Allegiance. 

Natural  -  Born,    Native-  Born,    Subject.  — At 

common  law  everybody  whose  birth  happened  within  the  legiance  of  the 
Crown  was  a  natural- born  subject ;  all  else,  unless  they  were  children 
of  the  King,  were  aliens  (see  sub  voc.  Alien).  "The  character  of  a 
natural-born  subject,  anterior  to  any  of  the  statutes,  was  incidental  to 
birth  only ;  whatever  were  the  situations  of  his  parents,  the  being  born 
within  the  allegiance  of  the  King  constituted  a  natural-born  subject" 
(Kenyon,  C.J.,  in  Doe  d.  Duroure  v.  Jones,  1791,  4  T.  E.  p.  308  ;  see 
same  case  in  2  K.  K.  390,  editor's  note,  at  page  390).  And  this  rule  is 
still  the  foundation  of  our  law.  Children  born  in  an  English  ship  are 
born  within  the  allegiance,  and  an  ambassador's  house  is  also  reputed  to 
be  part  of  his  Sovereign's  realm,  so  as  to  confer  upon  the  children  of  the 
ambassador  born  therein  the  character  of  natural-born  subjects  (Cock- 
burn,  Nationality,  p.  7 ;  Westlake,  International  Law,  1904,  part  i., 
p.  213);  but  this  principle  did  not  at  common  law,  and  apart  from  express 
statutory  provision,  extend  to  the  offspring,  born  abroad,  of  parents 
serving  the  King  abroad  in  any  other  capacity,  e.g.  that  of  soldier  (see 
Be  Geer  v.  Stone,  ut  cit.  inf.).  The  status  of  the  parents  is  of  no  account, 
provided  only  the  offspring  be  born  within  the  realm.  "  A  child  born 
of  foreign  parents  even  during  an  accidental  stay  of  a  few  days  is  fully, 
and  until  the  age  of  twenty-one  years  irretrievably,  a  British  subject " 
(Hall,  p.  20).  The  character  of  natural-born  subject  is  not  given  to 
persons  born  in  a  place  which,  though  rightfully  part  of  the  dominions 
of  the  British  Crown,  happens  to  be  at  the  time  of  the  birth  in  the 
military  possession  of  an  enemy  (see  Calvin's  Case).  The  learning,  old 
and  new,  of  the  subject  will  be  found  very  fully  in  these  cases :  Calvin's 
Case,  1608,  6  Jac.  1 ;  7  Co.  Rep.  1,  18a;  77  E.  R.  377,  398 ;  2  St.  Tri. 
559;  Collingwood  v.  Pace,  1656,  Sid.  193,  and  1  Vent.  413;  Pc  GeerY. 
Etone,  1882,  22  Ch.  D.  243;  52  L.  J.  Ch.  57;  In  re  Stepney  Election 
Petition,  Isaacson  v.  Durant,  1886,  17  Q.  B.  D.  54;  2  T.  L.  R.  559.  Of 
these,  De  Geer  v.  Stone  will  be  found  especially  useful  upon  the  effect  of 
the  authorities  and  statutes  anterior  to  the  Naturalisation  Act  of  1870. 
The  exception  in  favour  of  the  King's  children  was  recognised  by  the 
■common  law ;  all  other  exceptions  to  the  broad  rule  have  been  made  by 
statute.  In  Edward  iii.'s  reign,  the  question  of  the  capacity  of  children 
born  beyond  the  seas  to  inherit  the  estates  of  their  ancestors  was  raised 
at  large  (Parliament  Roll,  17  Edw.  iii.  1343,  p.  139),  because  of  "  doubt 
and  difficulty ; "  in  the  particular  instance  of  the  king's  children,  there 
was  declared  to  be  no  doubt ;  but  as  to  the  general  rule,  a  decision  was 
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postponed  until  seven  years  later,  when  the  matter  was  dealt  with  by 
the  Act  de  Nativis  ultra  mare,  25  Edw.  in.  stat.  1,  1350,  which  was 
declaratory  as  to  the  King's  children ;  next,  it  enacted  that  certain  persons 
named  who  were  born  out  of  the  legiance  of  England  should  from  hence- 
forth have  the  same  rights  of  inheritance  as  those  born  within  the  same  • 
and  finally  provided  that  "  all  children  inheritors  which  from  henceforth 
shall  be  born  without  the  legiance  of  the  King,  whose  fathers  and 
mothers  at  the  time  of  their  birth  be  and  shall  be  at  the  faith  and 
legiance  of  the  King  of  England,  shall  have  and  enjoy  the  same  benefits 
and  advantages,  to  have  and  bear  the  inheritance  within  the  same 
legiance,  as  the  other  inheritors  aforesaid  in  time  to  come ;  so  always, 
that  the  mothers  of  such  children  do  pass  the  sea  by  the  license  and 
wills  of  their  husbands."  This  statute  has  been  followed  by  others 
either  dealing  with  the  circumstances  which  make  a  person  "  natural- 
born,"  or  enacting  that  certain  classes  of  persons  shall  have  the  right  to 
be  deemed  natural-born  subjects  of  the  Crown:  29  Car.  ii.  c.  6  (1676), 
naturalised  the  children  of  English  subjects  born  out  of  the  kingdom 
"during  the  late  troubles"  {State  Trials,  vol.  viii.  534);  11  &  12  Will. 
III.  c.  6  (1700),  enabled  natural-born  subjects  to  inherit  their  ancestors* 
estates,  notwithstanding  their  fathers  or  mothers  were  aliens;  by  7 
Anne,  c.  5  (1708),  the  children  of  all  natural-born  subjects  born  out  of 
the  legiance  of  His  Majesty  are  to  be  "  deemed,  adjudged,  and  taken  to 
be  natural-born  subjects;"  4  Geo.  II.  c.  21  (1731),  s.  1,  explains  the  Act 
of  Anne,  and  applies  it  to  the  children  of  all  natural-born  subjects  of 
"the  Crown  of  England  and  Great  Britain;"  13  Geo.  ill.  c.  21  (1773), 
gives  the  like  privilege  to  the  children  of  all  persons  entitled  to  it  by 
the  last-named  Act  and  by  that  of  Anne. 

These  statutes  are  now  completed,  and  rendered  practically  obsolete, 
by  the  Naturalisation  Act,  1870,  33  &  34  Vict.  c.  14  {vide  editorial  note 
to  Doe  d.  Duroure  v.  Jones,  2  R.  R.,  p.  390 ;  and  see  suh  voc.  Alien  ; 
Alienage;  Denization).  The  Legitimacy  Declaration  Act,  1858,  21  & 
22  Vict.  c.  93,  furnishes  a  procedure  for  enabling  "  persons  to  establish 
their  right  to  be  deemed  natural-born  subjects,"  and  provides  for  the 
declaration  of  the  legitimacy  or  of  the  validity  of  the  marriage  of  any 
natural-born  subject,  or  any  person  whose  right  to  be  deemed  a  natural- 
born  subject  depends  wholly  or  in  part  on  his  legitimacy,  or  on  the 
validity  of  a  marriage,  being  domiciled  in  England  or  Ireland.  Such 
persons  may  claim  a  declaration  of  the  validity  of  the  marriage  of  their 
parents  or  grandparents  under  this  Act  (see  sub  voc.  Legitimacy).  The 
Extradition  Treaty,  1870  (Article  2),  excepts  "native-born"  or  naturalised 
subjects  of  either  Power  from  extradition  ;  "  native-born  "  is  synonymous 
with  "natural-born"  {In  re  Guerin,  1889,  37  W.  R.  269);  the  issue  of 
nationality  under  this  Act  may  be  decided  by  a  jury  (G^mTi  v.  The  Bank 
of  France,  1888,  5  T.  L.  R.  160). 

It  may  be  pointed  out  that  the  rule  of  the  common  law,  as  stated  at 
the  outset,  holds,  except  in  so  far  as  statute  law  has  limited  or  extended 
it.  Thus  the  status  of  a  "  natural-born  subject "  is  still  a  personal 
status ;  and  though,  by  the  combined  force  of  7  Anne,  c.  5,  4  Geo.  II. 
c.  21,  and  13  Geo.  iii.  c.  21,  s.  1,  the  children  and  grandchildren  of 
natural-born  subjects  have  the  rights  of  natural-born  subjects,  yet  this 
principle  goes  no  lower  down  in  the  line  of  descent ;  the  status  is  not 
transmissible  to  all  time  {Dc  Geer  v.  Ston^,  ut  supra  cit.).  On  the  other 
hand,  the  abjuration  by  a  natural-born  subject  of  his  allegiance  will  not 
deprive  his  son  and  grandson  of  the  benefit  of  those  Acts  {Fitch  v.  Weber, 
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1847,  6  Hare,  51 ;  67  E.  R.  1077).  The  character  of  a  natural-born 
subject  is,  as  a  rule,  indelible  {Macdonald's  Case,  1747,  18  St.  Tri.  857), 
except  in  so  far  as  the  common  law  has  been  modified  by  statute.  The 
Naturalisation  Act,  1870,  is  not  retrosipeGti\e  (Sharps  v.  St  Sauveur,  1871, 
L.  R.  7  Oh.  343).  British  nationality  is  not  inherited  through  women 
(Dicey,  Conflict  of  Laws,  180).  British  nationality  may  be  acquired  after 
birth,  and  lost,  and  resumed,  at  various  periods  of  life.  A  woman,  being 
a  British-born  subject,  on  marrying  an  alien  ceases  to  be  a  British 
subject.  The  Naturalisation  Act  provides  means  of  self-expatriation  by 
a  declaration  of  alienation  (Dicey,  Conflict  of  Laws,  173  and  740).  Sec. 
6  provides  that  "  any  British  subject  who  has  at  any  time  before  or 
may  at  any  time  after  the  passing  of  this  Act,  when  in  any  foreign 
State  and  not  under  any  disability,  voluntarily  become  naturalised  shall 
from  and  after  the  time  of  having  become  naturalised  in  such  foreign 
State  be  deemed  to  have  ceased  to  be  a  British  subject  and  be  regarded 
as  an  alien ; "  and  considerably  retrenches  the  old  broad  rule,  JVemo 
potest  eocuere  patriam  suam  ;  but  that  rule  still  holds  good  to  the  extent 
of  forbidding  a  British  subject  from  transferring  his  allegiance  to  some 
Power  actually  at  war  with  us;  it  was  so  decided  in  JR.  v.  Lynch, 
[1903]  1  K.  B.  p.  444 ;  19  T.  L.  R.  p.  163,  a  trial  at  bar  for  high  treason ; 
and  it  was  further  held  that  the  very  act  of  becoming  naturalised  under 
such  circumstances  is  itself  treason.  Marriage  in  no  case  affects  the 
nationality  of  a  man.  It  was  contended  long  ago  that  the  Statute  of 
Edw.  III.  (de  Nativis  ultra  mare)  was  to  be  construed  disjunctively,  and 
that  to  give  the  character  of  British  subject,  it  was  enough  that  one 
parent  should  be  a  natural-born  subject ;  but  this  contention  was  not 
successful  (see  Collingwood  v.  Pace,  Calvin's  Case,  and  Duroure  v.  Jones, 
ut  supra  cit.).  An  exception  was  said  to  exist  in  favour  of  the  children 
born  to  an  English  merchant,  resident  abroad,  by  an  alien  woman  (see 
Bacon  v.  Bacon,  1641,  Cro.  (4)  601).  The  exception  does  not  extend  to 
the  children  of  soldiers  serving  abroad  {De  Geer  v.  Stone,  supra  cit). 

The  law  seems  clearly  to  be  now  well  settled  that  the  mother  need 
not  be  an  Englishwoman  (see  De  Geer  v.  Stone,  ut  supra  cit). 

The  jurisdiction  which  the  Crown  possesses  as  pater  patrice  will 
not  be  exercised  in  favour  of  infants  who  are  not  natural-born  subjects 
or  entitled  to  be  deemed  such  {Nugent  v.  Vetzera,  1866,  L.  R.  2  Eq.  704 ; 
Brown  v.  Collins,  1883,  25  Ch.  D.  p.  56). 

The  following  cases  may  also  be  referred  to  as  generally  illustra- 
tive of  the  law  and  history  of  the  matter : — Case  II.  (4  Hen.  ill.  1227) 
(Jenkins'  Cases,  1st  Century);  Hijde  v.  Hill,  1582,  Cro.  (1)  3;  Craiu 
V.  Ramsey,  1670,  Vaugh.  274-301;  Doe  d.  Thomas  v.  Acklam,  1824, 
2  St.  Tri.  N.  S.  105;  Countess  of  Conway's  Case,  1834,  2  Kn.  364; 
Count  Wall's  Case,  1834,  3  Kn.  13 ;  Count  de  Wall's  Case,  1848, 12  Jur. 
145. 

[^Authorities. — Co.  Litt.  8a  (Notes  1  and  2)  and  129a;  Cockburn 
(Sir  A.,  L.C.J.),  Nationality,  1869 ;  Weightman,  Laiv  of  Marriage  and 
Legitimacy,  1871 ;  F.  T.  Piggott,  Exterritoriality,  1892;  and  Nationality, 
parts  i.  and  ii.,  1907;  Westlake,  International  Laiv,  1904;  Hall,  Foreign 
Jurisdiction  of  the  British  Croivn,  1894;  Dicey,  Conflict  of  Laws,  1896; 
Sir  E.  Clarke,  Law  of  Extradition,  4th  ed.,  1903 ;  Biron  and  Chalmers, 
Extradition,  1903 ;  Browne  and  Powles'  Divorce,  1905  (for  the  practice 
under  the  Legitimacy  Declaration  Act).] 

Natural  Child.— See  Will,  Judicial  Glossary. 
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Naturalisation  is  the  procedure  by  which  an  alien  is  made 
a  subject  or  citizen  of  any  State.  It  is  the  act  by  a  nation  of  adoptino" 
a  foreigner  and  admitting  him  to  take  part  in  its  national  polity.  The 
naturalisation  of  aliens  is  a  subject  which  is  regulated  by  the  municipal 
law  of  each  individual  State. 

Naturalisations  en  masse  take  place  when  territory  is  annexed  by, 
or  ceded  to,  another  State.  The  status  of  the  inhabitants  is  usually  the 
subject  of  special  clauses  in  the  treaty  determining  the  conditions  of 
the  annexation  or  cession.  It  is  considered  at  the  present  day  due  to 
the  inhabitants  that  they  should  have  a  right  of  option,  enabling  them 
to  retain  their  existing  nationality.  Thus  the  treaty  of  Frankfort  (May 
12,  1871)  allowed  French  subjects  originaires  des  territoires  cedies,  that 
is,  Alsace-Lorraine,  who  were  domiciled  there,  to  retain  their  French 
nationality.  An  addition  to  this  (December  11,  1871)  added  to  domi- 
ciled inhabitants  non-domiciled  originaires,  and  a  French  ministerial 
circular  (March  30,  1872)  explained  the  position  as  follows :  "  Conse- 
quently all  persons  born  in  the  ceded  territory,  whatever  their  age,  sex, 
or  domicile,  must  make  a  declaration  that  they  intend  to  retain  their 
French  nationality,  and  in  default  of  such  declaration  they  shall  be 
considered  Germans."  A  different  system  was,  however,  followed  in 
the  treaty  of  1798  uniting  Geneva  to  France,  which  declared  all 
Genevese,  wherever  domiciled,  to  be  born  French. 

The  naturalisation  of  aliens  as  British  subjects  is  regulated  by  the 
Naturalisation  Acts,  1870  and  1895.  Further  legislation  upon  the 
subject  is  also  in  contemplation. 

As  to  the  modes  of  acquisition  of  British  nationality,  see  the  articles- 
British  Subject;  Alien;  Alienage.  [See  also  Phillimore,  Inter- 
national Law,  vol  i.,  ss.  325-382  ;  Dicey,  Conflict  of  Laws,  1896,  chap.  iii. ; 
Wheaton,  Elements  of  International  Law,  4th  Eng.  ed.,  1904,  part  ii., 
chap,  ii.,  s.  85  and  chap.  ii.  A. ;  Westlake,  International  Law,  1904,  part  i., 
pp.  225-230  ;  Oppenheim,  InternationM  Law,  1905,  vol.  i.,  part  ii.,  chaps, 
iii.,  iv.,  ss.  303-307.] 

Natural  Person. — A  term  used  in  antithesis  to  an  artificial 
or  fictitious  person,  such  as  a  Corporation. 

Nature,  Guardianship  by.— See  Infants,  Vol.  VIL,  at 
p.  165. 

Nature,  La^V  of. — Laws  of  nature  in  the  sense  of  casual  laws 
belong  to  the  domain  of  science.  The  term  is  also  applied  to  a  branch 
of  Eoman  law,  and,  through  it,  is  met  with  in  the  history  of  Inter- 
national Law  {q.v.).  Justinian's  Institutes  describe  the  jus  naturale  as 
that  taught  by  nature  to  all  animal  creation,  including  the  human  race. 

Blackstone,  on  the  other  hand,  defines  the  law  of  nature  as  a  human 
law.     It  is  the  "  will  of  man's  Maker." 

"  For  as  God,"  says  he,  "  when  He  created  matter  and  endued  it  with  & 
principle  of  mobility,  established  certain  rules  for  the  perpetual  direction  of 
that  motion  ;  so,  when  He  created  man  and  endued  him  with  freewill  to  con- 
duct himself  in  all  parts  of  life,  He  laid  down  certain  and  immutable  laws 
of  human  nature,  whereby  that  freewill  is  in  some  degree  regulated  and 
restrained,  and  gave  him  also  the  faculty  of  reason  to  discover  the  purport 
of  those  laws"  {Commentaries,  4th  ed.,  1770,  bk.  i.  p.  39). 

VOL.  IX.  ^^ 
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Again,  Eeddie  thought : 

The  only  intelligible  meaning  of  the  law  of  nature,  in  the  sense  of  the 
jurists,  or  of  law  applicable  to  men  in  a  state  of  nature,  is  the  law  applicable 
to  men,  considered  with  reference  to  each  other,  merely  as  separate  indi- 
viduals, unconnected  by  the  domestic  or  social  union  {International  Law, 
p.  113). 

And  see  Jus  gentium. 

Nautical  Assessors. — See  Assessors;  County  Courts; 
Trinity  House. 

Naval  Courts- lYlartial. — See  Courts-Martial;  Navy. 

Naval  Imprisonment  and  Prisons.— See  Courts- 
Martial;  Navy. 

Naval  Prize.— See  Prize. 

Naval  Reserve. — The  Naval  Reserve  consists  of  those  forces 
which  are  at  the  disposal  of  the  Admiralty  other  than  the  Navy  and 
the  Royal  Marines  {q.v.). 

Those  which  are  authorised  bylaw  are — (1)  The  Royal  Naval  Reserve, 
comprising  the  Naval  Coast  Volunteers  and  the  Royal  Naval  Volunteers  ; 
(2)  the  Royal  Naval  Artillery  Volunteers ;  (3)  the  Royal  Naval  Volunteer 
Reserve ;  (4)  the  officers  and  men  of  the  coastguard,  revenue  cruisers, 
and  seafaring  men  of  all  other  public  departments;  (5)  petty  officers 
and  seamen  of  the  Royal  Navy  who  are  in  receipt  of  pensions.  The 
Naval  Coast  Volunteers  and  the  Royal  Naval  Artillery  Volunteers  no 
longer  exist,  though  the  statutes  which  authorised  their  creation  have 
not  been  repealed. 

(1)  (a)  Naval  Coast  Volunteers  may  be  raised  by  the  Admiralty, 
under  the  Naval  Volunteers  Act,  1853,  16  &  17  Vict.  c.  73.  Their 
numbers  are  limited  to  10,000,  the  engagement  is  for  five  years,  and 
they  must  submit  to  annual  training  for  twenty-eight  days,  on  shore  or 
on  board  ship,  with  the  object  of  fitting  them  to  aid  the  regular  naval 
forces.  They  may  be  called  into  actual  service  by  proclamation  in  case 
of  imminent  national  danger  or  great  emergency,  to  serve  either  on  shore 
or  at  sea  for  one  year,  or  an  additional  one  by  proclamation  (s.  5  as 
amended  by  the  Statute  Law  Revision  Act,  1875),  even  though  their 
service  be  thus  extended  beyond  the  five  years  for  which  they  are 
engaged  (s.  6).  But  a  volunteer  who  has  completed  the  period  of 
actual  service  for  which  he  was  liable  to  serve  is  entitled  to  be  dis- 
charged, although  his  term  of  five  years  has  not  expired  (s.  6).  By 
sec.  9  the  provisions  as  to  billeting  (q.v.)  of  the  Royal  Marines  are 
applicable  during  instruction,  training,  and  exercise,  or  actual  service ; 
a  naval  officer  of  the  rank  of  commander  having  the  same  powers  as 
a  colonel  or  commanding  officer  of  a  division  of  the  Royal  Marines. 

Volunteers  who  oiler  themselves  for  enlistment  in  the  regular  forces 
or  militia  are  liable  to  imprisonment  for  not  more  than  six  months,  and 
their  enlistment  is  void.  Every  militiaman  so  offering  to  enlist  in  the 
volunteers  is  liable  to  the  same  penalty,  and  his  enlistment  is  void 
(s.  18).    See  Enlistment. 

See  sees.  19-24  as  to  various  penalties  recoverable  on   summary 
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conviction  for  selling,  pawning,  losing,  buying  arms,  etc.,  and  for  not 
attending  training  and  exercise. 

Sec.  21  makes  volunteers  who  do  not  appear  when  called  upon  for 
actual  service  liable  to  be  apprehended  and  punished,  as  deserters  are  in 
the  navy.     See  Navy. 

They  are  subject  to  the  military  law  of  the  navy  while  under 
instruction,  training,  and  exercise  (s.  17). 

(b)  The  Eoyal  Naval  Volunteers,  commonly  known  as  the  Koyal 
Naval  Eeserve,  were  first  raised  under  the  Royal  Naval  Eeserve  (Volun- 
teer) Act,  1859,  22  &  23  Vict.  c.  40,  which  has  been  amended  by  the 
Eoyal  Naval  Volunteer  Eeserve  Act,  1896,  59  &  60  Vict.  c.  33,  and  the 
Eoyal  Naval  Eeserve  Act,  1902,  2  Edw.  vii.  c.  5.  Their  number  was 
limited  by  the  Act  of  1859  to  30,000  men ;  their  term  of  service  is  five 
years ;  and  they  are  liable  to  twenty-eight  days'  training  and  exercise, 
on  board  ship  or  on  shore.  On  such  occasions  as  His  Majesty  shall 
deem  fit,  they  may  be  called  into  actual  service,  on  shore  or  ship,  for 
three  years,  extendible  to  two  additional  years  by  proclamation,  not- 
withstanding the  expiration  of  the  term  of  five  years  for  which  they 
were  originally  entered.  See  also  the  Naval  Eeserve  (Mobilisation) 
Act,  1900.     There  is  no  limit  as  to  the  locality  of  their  service. 

By  sec.  7  of  the  Act  of  1859  they  are  exempted  from  service  in  the 
militia,  and  from  serving  as  peace  or  parish  officers ;  and  a  naval  coast 
volunteer  may  enter  this  force,  thereby  ceasing  to  be  a  coast  volunteer. 
The  Eoyal  Naval  Volunteers  are  eligible,  under  regulations,  to  enter 
into  Greenwich  Hospital,  and  to  pensions. 

There  are  other  provisions  of  the  Act  which  subject  the  naval  volun- 
teers to  the  laws  for  the  government  of  the  navy,  prohibit  their  enlist- 
ment in  the  regular  or  Indian  forces  or  the  naval  coast  volunteers,  and 
impose  penalties  for  selling  arms,  etc.,  and  for  not  attending  training 
^nd  exercise. 

The  Naval  Eeserve  Act,  1900,  63  &  64  Vict.  c.  52,  authorised  a  new 
■division  of  this  force  to  be  raised,  consisting  of  (a)  pensioners  of  the 
navy  or  marines ;  (h)  persons,  not  exceeding  15,000,  who  have  served  in 
the  navy  or  marines,  but  are  not  in  receipt  of  pensions ;  and  (c)  persons 
•employed  in  any  of  the  naval  or  civil  establishments  under  the  Admiralty. 
They  are  subject  to  the  provisions  of  the  Eoyal  Naval  Eeserve  (Volun- 
teer) Act,  1859,  except  sec.  2,  which  relates  to  term  of  service.  The 
powers  given  by  the  Naval  Eeserve  Act,  1900,  may  by  the  Eoyal  Naval 
Eeserve  Act,  1902,  be  exercised  out  of  the  United  Kingdom.  This 
•division  of  the  naval  reserves  is  designated  the  "  Eoyal  Fleet  Eeserve  " 
in  the  Naval  Forces  Act,  1903,  3  Edw.  vii.  c.  6,  which  removes  the 
restriction  imposed  by  the  Acts  of  1859  and  1900  (see  above)  upon  the 
number  of  men  who  may  be  raised  under  those  Acts. 

(2)  The  Eoyal  Naval  Artillery  Volunteers.— hy  the  Naval  Artillery 
Volunteer  Act,  1873,  36  &  37  Vict.  c.  77,  the  Crown  was  empowered  to 
accept,  through  the  Admiralty,  the  services  of  any  persons  desiring  to 
be  formed  under  the  Act  into  a  Eoyal  Naval  Artillery  Volunteer  corps. 
The  Act  is  drawn,  mutatis  mutandis,  on  the  lines  of  the  Volunteer  Act, 
1863,  26  &  27  Vict.  c.  65.  The  officers  are  commissioned  by  the  Admiralty, 
and  they  rank  with  officers  of  the  Eoyal  Naval  Eeserve.  Except  on 
actual  service,  and  then  only  under  regulations,  they  are  not  entitled 
to  take  any  command  over  any  officers  or  men  of  the  Eoyal  Navy  or 
JVlarines,  or  the  Eoyal  Naval  Volunteers. 

A  naval  artillery  volunteer  may  quit  his  corps,  except  on  active 


532  NAVAL  KESERVE 

service,  after  fourteen  days*  notice,  on  delivering  up  of  his  arms,  etc.,  in 
good  order,  and  paying  all  money  payable  under  the  rules  of  his  corps. 
A  Court  of  summary  jurisdiction  for  the  place  in  which  the  headquarters 
of  the  corps  are  situate  is  given  an  appellate  jurisdiction  from  the  com- 
manding officer's  decision  relating  to  these  matters  (s.  7). 

These  volunteers  may  be  called  out  for  actual  service  in  the  case  of 
actual  or  apprehended  invasion  of  any  part  of  the  United  Kingdom,  the 
occasion  being  first  communicated  to  Parliament,  if  sitting,  and  if  not, 
notified  by  proclamation  (s.  16).  But  no  officer  (other  than  one  of  the 
permanent  staff)  or  volunteer  (unless  he  otherwise  consent)  shall  be 
employed,  except  in  ships  engaged  in  the  defence  of  the  coasts  of  the 
United  Kingdom,  Channel  Islands,  and  Isle  of  Man,  and  on  service  in 
the  seas  adjacent  (s.  16). 

While  they  are  on  actual  service,  or  undergoing  drill,  exercise,  train- 
ing, or  inspection,  together  with,  or  voluntarily  doing  any  duty  together 
with,  the  navy  or  marines  or  the  regular  forces,  the  Naval  Discipline 
Act,  1866  (see  Navy),  and  all  the  laws  and  customs  of  the  navy  on 
actual  service,  are  applied  to  them  by  sec.  21 ;  but  a  court-martial  must 
be  composed,  partly,  at  least,  of  officers  of  the  Naval  Artillery  Volunteer 
force. 

Under  other  and  ordinary  circumstances,  see,  as  to  the  power  of  the 
commanding  officer  to  discharge,  etc.,  from  the  corps  (subject  to  appeal 
to  the  Admiralty),  sec.  20. 

The  provisions  of  the  Act  as  to  the  power  to  make  rules  for  the 
corps,  the  vesting  of  property  in  the  commanding  officer  ex  officio,  the 
recovery  of  fines,  etc.,  are  practically  the  same  as  those  under  the- 
Volunteer  Acts.    See  Volunteers. 

As  the  Royal  Naval  Artillery  Volunteers  were  disbanded  in  1893,  it 
is  not  necessary  to  set  out  any  of  the  other  provisions  of  the  Act. 

(3)  The  Admiralty  was  empowered  by  the  Naval  Forces  Act,  1903, 
3  Edw.  VII.  c.  6,  to  raise  a  force  called  the  Royal  Naval  Volunteer  Reserve. 
The  provisions  of  the  Royal  Naval  Reserve  (Volunteer)  Act,  1859,  as 
amended  by  subsequent  legislation,  are  applicable  to  this  force,  with  the 
exception  of  the  provisions  which  relate  to  conditions  of  service,  pay,. 
and  pensions. 

By  the  Friendly  Societies  Act,  1896,  59  &  60  Victc.  25,  s.  43,  Naval 
Coast  Volunteers,  Royal  Naval  Volunteers,  Naval  Artillery  Volunteers, 
and  any  other  volunteers  whatsoever,  do  not  lose  or  forfeit  any  interest 
in  a  friendly  society  or  branch,  whether  registered  or  unregistered,  which 
they  possess  at  the  time  of  being  enrolled  or  serving,  nor  are  they  fin- 
able for  absence  from,  or  non-attendance  at,  any  meeting  of  the  society, 
if  the  absence  or  non-attendance  is  caused  by  the  discharge  of  military 
or  naval  duties  as  certified  by  the  commanding  officer,  any,  rules  of  thfr 
society  or  branch  to  the  contrary  notwithstanding.  Any  dispute  with 
the  society  or  branch  by  reason  of  the  enrolment  or  service  is  to  be- 
decided  by  a  Court  of  summary  jurisdiction. 

(4  and  5)  See  as  to  the  constitution  and  liabilities  of  the  coastguard 
service,  article  Coastguard. 

By  sec.  16  of  the  Naval  Volunteers  Act,  1853,  whenever  any 
emergency  shall  arise  which,  in  the  opinion  of  the  Admiralty,  renders 
it  advisable  to  require  the  services  in  the  navy  of  any  of  the  persons- 
who  may  have  served  as  petty  officers  or  seamen  in  the  navy,  and  who- 
are  in  the  receipt  of  pensions,  such  pensioners  may  be  ordered  to  join 
the  navy  for  such  time  as  the  emergency  may  continue,  and  be  entitled 
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to  receive  the  ordinary  pay,  according  to  their  rating,  as  well  as  their 
pensions.  This  provision  was  extended  by  sec.  4  of  the  Naval  Enlist- 
ment Act,  1884,  47  &  48  Vict.  c.  46,  to  pensioners  of  the  Royal 
Marines. 

See  the  Colonial  Naval  Defence  Act,  1865,  28  &  29  Vict.  c.  14, 
whereby  the  colonies  are  empowered  to  raise  a  volunteer  force  which 
is  to  form  part  of  the  Royal  Naval  Reserve,  established  by  the  above- 
mentioned  Royal  Naval  Reserve  Act,  1859;  also  article  Colonial 
Forces. 

Naval  Testament.— By  the  Statute  of  Frauds,  29  Car.  ii. 
c.  3,  and  the  Wills  Act,  1  Vict.  c.  26,  mariners  or  seamen,  being  at  sea, 
may  dispose  of  their  personal  estate  as  they  might  have  done  prior  to 
the  former  statute,  without  any  of  the  restrictions  thereby  imposed. 
Such  people  may  make  wills  provided  they  have  attained  the  age  of 
fourteen  years  {In  bonis  M'Murdo,  1867,  L.  R.  1  P.  &  D.  540).  See 
Nuncupative  Will. 

The  words  "mariner  or  seaman"  include  all  engaged  in  the  naval 
service  whatever  their  rank,  e.g.  a  surgeon  in  the  navy  is  within  the 
exemption,  although  he  was  not  on  duty  when  the  informal  will  was 
made,  as  he  was  at  sea  on  his  return  from  service  (In  the  goods  of 
launders,  1865,  L.  R.  1  P.  &  D.  16). 

Merchant  seamen  are  included  within  it  (In  the  goods  of  Parker,  1859, 
2  Sw.  &  Tr.  375). 

At  sea  means  on  maritime  service,  or  returning  from  it  (as  in  the 
above  case  of  Saunders),  and  in  that  case  may  extend  to  death  on  shore, 
as  in  In  the  goods  of  Lay,  1840,  2  Curt.  375,  where  a  seaman  at  Buenos 
Ayres  went  on  shore  and  died  there. 

A  will  made  by  a  mariner  serving  on  board  H.M.S.  Eoccellent  whilst 
she  was  permanently  stationed  in  Portsmouth  harbour,  was  held  to  have 
been  made  at  sea  within  the  meaning  of  sec.  11  of  the  Wills  Act  (In  the 
goods  of  MMurdo,  1867,  L.  R.  1  P.  &  D.  540).  So,  also,  a  letter  con- 
taining testamentary  dispositions  written  on  a  ship  lying  within  a  river, 
and  before  the  ship  has  actually  sailed,  was  held  a  valid  will  as  made  by 
a  seaman  "  at  sea  "  (In  the  goods  of  Patterson,  1898,  79  L.  T.  123). 

A  person  living  on  shore,  although  holding  an  appointment  in  the 
maritime  service  abroad,  is  not  within  the  exception  (Lord  Hngh 
Seymour's  Case,  cited  in  Drummond  v.  Parish,  1843,  3  Curt.,  at  p.  530. 
See  also  In  the  goods  of  Hayes,  1839,  2  Curt.  338). 

But  if  the  will  is  made  at  sea  it  will  remain  operative  unless  expressly 
revoked  even  if  the  testator  dies  on  shore  several  years  subsequently 
(In  the  goods  of  Leese,  1853,  17  Jur.  216). 

As  to  the  proof  and  probate  of  these  wills,  their  revocation,  etc.,  the 
remarks  in  the  article  Military  Testament  (q.v.)  are  applicable  to  them 
also. 

In  the  case  of  petty  officers  and  seamen  in  the  navy,  non-commissioned 
officers  of  the  marines,  and  the  marines,  additional  provisions  have  been 
made  by  the  Navy  and  Marines  (Wills)  Act,  1865,  28  &  29  Vict.  c.  72, 
for  the  purpose  of  preventing  them  from  making  improvident  dispositions 
of  their  property.  This  Act  was  amended  by  the  Navy  and  Marines 
(Wills)  Act,  1897,  60  &  61  Vict.  c.  15,  as  to  persons  dying  after  June  3, 
1897. 

The  Act  applies  to  "seamen  and  marines,"  which  is  defined  as 
including  the  above-mentioned  persons,  and  any  "  other  person  forming 
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part  in  any  capacity  of  the  complement  of  any  of  His  Majesty's  vessels, 
or  otherwise  belonging  to  the  naval  or  marine  force ; "  but  is  exclusive  of 
commissioned,  warrant,  and  subordinate  officers,  and  assistant  engineers, 
and  of  Kroomen,  a  race  of  Liberian  negroes  who  are  much  employed  on 
board  ship. 

1.  Their  wills  made  after  the  Act,  but  previously  to  their  entering 
the  service,  are  not  valid  to  pass  any  wages,  prize-money,  bounty- 
money,  grant,  or  other  allowance  in  the  nature  thereof,  or  other 
money  payable  by  the  Admiralty,  or  any  effects  or  money  in  charge 
of  the  Admiralty. 

2.  Their  wills  are  not  valid  for  any  purpose  if  written  or  contained  on 
or  in  the  same  paper,  parchment,  or  instrument  with  a  power  of  attorney. 

In  regard  to  the  formalities  which  must  be  observed,  it  is  provided 
that,  while  the  above  persons  are  serving,  or  when  they  have  ceased 
to  serve,  their  wills  shall  not  be  valid  to  pass  any  wages,  prize-money, 
bounty-money,  grant,  or  other  allowance  in  the  nature  thereof,  or 
other  money  payable  by  the  Admiralty,  or  any  effects  or  money  in 
charge  of  the  Admiralty,  unless  made  in  conformity  with  the  following 
provisions : — 

(1)  With  the  ordinary  formalities  of  English  law  (see  Will). 

(2)  If  made  on  board  one  of  His  Majesty's  ships,  one  of  the  two 
attesting  witnesses  must  be  either  a  commissioned  officer,  chaplain,  or 
warrant  or  subordinate  officer. 

(3)  If  made  elsewhere,  one  of  the  two  attesting  witnesses  must  either 
be  one  of  the  persons  last  mentioned,  or  the  governor,  agent,  physician, 
surgeon,  assistant-surgeon,  or  chaplain  of  a  naval  hospital  at  home  or 
abroad,  or  a  justice  of  the  peace,  or  the  incumbent,  curate,  or  minister 
of  a  church  or  place  of  worship  in  the  parish  where  the  will  is  executed, 
or  a  British  consular  officer,  or  an  officer  of  customs,  or  a  notary  public, 
or  in  Scotland  a  law  agent. 

In  the  case  of  such  persons  being  prisoners  of  war,  a  will  is  operative 
for  all  purposes — (1)  If  it  is  in  writing  and  is  signed,  and  the  signature 
made  or  acknowledged  in  the  presence  of  one  witness,  who  must  be 
either  a  commissioned  officer  or  chaplain  belonging  to  the  naval,  marine, 
or  military  force,  or  a  warrant  or  subordinate  officer  of  the  navy,  or  the 
agent  of  a  naval  hospital,  or  a  notary  public. 

(2)  If  it  is  made  according  to  the  forms  required  by  the  law  of  the 
place  where  it  is  made. 

(3)  If  it  is  made  with  the  ordinary  formalities  of  the  law  of 
England. 

The  Admiralty  may  pay  any  wages,  etc.,  to  any  person  claiming  to 
be  entitled  thereto  under  any  will  not  made  in  accordance  with  the 
above-mentioned  provisions,  if,  having  regard  to  the  special  circumstances 
of  the  death  of  the  testator,  they  are  of  opinion  that  compliance  therewith 
may  be  properly  dispensed  with. 

An  Order  in  Council  of  December  28,  1865,  provides  for  a  repository 
of  wills  at  the  Admiralty. 

The  disposal  of  money  and  effects  under  the  control  of  the  Admiralty 
belonging  to  deceased  officers,  seamen,  and  marines  of  the  Iloyal  Navy, 
and  marines,  is  regulated  by  the  Navy  and  Marines  (Property  of  Deceased) 
Act,  1805,  28  &  29  Vict.  c.  111). 

See  MiLiTAUY  Testament;  Probate. 

Naval  Volunteers.— See  Navy;  Naval  Keserve. 
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Nave.— The  word  nave  means  the  body  or  middle  part,  lengthwise 
of  a  church,  extending  from  the  west  end  to  the  transepts  or  choir.  It 
is  derived  by  some  from  an  Anglo-Saxon  word  naf,  which  signifies  the 
middle  of  a  wheel,  but  is  also  connected  with  mos  or  navis!'  Norman 
churches  were  built  in  the  form  of  a  cross,  with  a  nave  and  two  wings  or 
aisles  (as  to  which,  see  article  Aisle). 

The  nave  forms  part  of  the  body  of  the  church,  as  distinguished  from 
the  chancel.  This  (the  church  proper)  the  parishioners  are  at  common 
law  bound  to  repair.     (See  articles  Aisle  ;  Parish  Church). 

Of  common  right,  the  disposal  of  seats  in  the  nave  rests  with  the 
ordinary,  and  is  exercised  for  him  by  the  churchwardens.  (On  this 
subject,  see  further  under  article  Pews.) 

[^w^^07'^Y^e5.— Bingham's  Antiquities  of  the  Christian  Church ;  Gibs. 
Cod.;  Burn,  Eccles.  Law;  Phillimore,  Eccles.  Law,  2nd  ed.] 
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Navigable  River.— See  Eivers  (International);  Water- 
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Introductory. 

The  navy  as  a  permanent  institution  provided  for  out  of  the  national 
revenues,  and  with  its  officers  and  men  regularly  engaged  in  the  service 
of  the  Crown,  may  be  dated  from  the  reigns  of  Henry  vii.  and  Henry 
VIII. ;  but  it  did  not  become  the  chief  maritime  force  of  the  country 
until  about  the  middle  of  the  seventeenth  century.  Up  to  the  latter 
period  it  had  been  maintained  and  employed  rather  as  an  auxiliary  to 
the  forces  raised,  at  the  outbreak  of  war,  by  the  seaports  and  maritime 
towns  which,  under  various  conditions,  were  under  obligations  to  furnish 
quotas  of  ships  for  the  King's  use,  upon  notice  being  given  to  them  to 
assemble  (see  Cinque  Ports).  When  so  assembled  they  were  placed 
under  the  command  of  officers  appointed  by  the  King ;  and  the  soldiers 
raised  by  the  feudal  levies  were  the  principal  fighting  force.  The  periods 
of  the  thirteenth  and  fourteenth  centuries  are  important  in  connection 
with  the  growth  of  the  navy,  and  its  organisation  under  royal  officers, 
by  the  creation  of  the  officers  known  as  admirals  exercising  the  Crown's 
jurisdiction  by  sea,  and  in  1360  by  the  appointment  of  a  single  high 
admiral  (see  Admiral  and  Admiralty).  Whether  for  the  royal  ships 
alone,  after  a  navy  had  been  established,  or  for  the  earlier  naval  forces 
raised  by  requisition,  levied  by  the  Crown  or  furnished  by  private 
enterprise,  naval  ordinances  were  issued  as  each  expedition  was  sent 
out.  The  Lord  High  Admiral,  or  the  officer  placed  in  command,  issued 
specific  instructions  placing  the  persons  serving  under  military  law  {q.v.)  \ 
and  in  the  course  of  time  a  collection  of  precedents  of  ofilences  and 
punishments  grew  up,  which  under  the  Commonwealth  and  during  the 
reign  of  Charles  ii.  (13  Car.  ii.  c.  9)  were  embodied  in  Articles  of  War 
which  served  for  the  government  and  discipline  of  the  navy  both  in 
war  and  peace,  and  were  the  foundation  of  the  Navy  Discipline  Acts 
under  which  the  navy  is  at  present  governed  {infra).     To  these  articles 
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were  also  due  the  first  establishment  of  naval  courts-martial  found  in 
the  history  of  the  navy,  in  place  of  the  summary  powers  which  used  to 
be  exercised  by  commanders  and  captains  during  earlier  periods. 

The  administrative  duties  of  the  Admiralty  with  regard  to  the  navy, 
as  distinguished  from  its  control  over  the  administration  of  the  military 
law,  as  well  as  the  jurisdiction  of  the  Admiralty  Court,  now  the 
Admiralty  Division,  are  treated  in  the  articles  Admiralty  and  Ad- 
miralty Division  {q.v.),  and  this  present  article  will  deal  with  the 
subjects  of  (I.)  service  in  the  navy ;  (II.)  the  law  to  which  it  is  subject 
for  the  maintenance  of  discipline ;  (III.)  the  naval  Courts  by  which  this 
law  is  administered. 

I.  Service  in  the  Navy. 

Officers  receive  their  commissions  from  the  Board  of  Admiralty  {q.v.), 
and  the  prohibition  as  to  sale  and  purchase  in  5  &  6  Edw.  vi.  c.  16,  and 
49  Geo.  in.  c.  126, applies  to  them;  but  the  limited  exemption  allowed 
to  purchase  and  sale  of  commissions  in  the  army  has  never  applied  to 
them  (see  Commission). 

As  to  the  manning  of  the  fleet  by  impressment  of  men  and  seizure 
of  vessels,  which  is  still  lawful  in  war  time,  and  the  statutory  exceptions, 
see  article  Impressment. 

By  the  Naval  Enlistment  Act,  1835,  5  &  6  Will.  iv.  c.  24,  no  person 
is  liable  to  be  detained  in  the  naval  service  against  his  consent  for 
longer  than  five  years,  unless  he  voluntarily  enters  for  a  longer  term. 
If  he  becomes  entitled  to  discharge  when  his  ship  is  abroad,  and  he 
signifies  his  desire  not  to  continue  longer  in  the  service,  he  must  be 
discharged  forthwith,  or,  if  he  desire  it,  be  sent  in  some  ship  of  His 
Majesty  to  some  port  of  the  United  Kingdom,  and  there  discharged. 
There  is  power,  however,  to  detain  him  for  six  months  in  any  special 
emergency  or  hazard  to  the  public  service.  Sec.  9  also  provides  for 
discharge  on  a  seaman  providing  one  able  seaman  or  two  able-bodied 
landsmen  in  his  stead.  This  Act  was  extended  by  the  Naval  Enlistment 
Act,  1853,  16  &  17  Vict.  c.  69,  s.  1,  to  men  who,  under  Admiralty  regu- 
lations, entered  for  a  term  of  ten  years,  or  other  term  of  continuous  and 
general  service.  Able  and  ordinary  seamen,  however,  are  seldom  taken 
directly  into  the  navy,  provision  having  been  made  by  the  last-mentioned 
Act  for  the  training  of  boys,  who  form,  in  ordinary  times,  the  chief 
recruiting  supplies. 

By  sec.  2  of  that  Act  it  was  provided  that  every  boy  entering  when 
under  eighteen  should  be  entered,  and  liable  to  serve,  until  the  age  of 
twenty-eight  years,  and  every  person  who,  when  of  the  age  of  eighteen 
years  or  upwards,  should  be  entered  as  a  boy,  should  be  enteced  for  ten 
years'  continuous  and  general  service. 

To  encourage  seamen  and  others  to  enter  the  navy,  sec.  4  provides 
that  after  proclamation  calling  for  their  services  being  published  at  any 
port,  during  peace  or  war,  seamen  who  volunteer  for  the  navy  are 
entitled  to  bounties  in  such  manner,  and  according  to  such  classes,  as 
may  be  fixed  by  the  proclamation ;  and  by  similar  proclamation  their 
term  of  service  can  be  extended  to  an  additional  period  of  five  years 
(8.  9). 

By  the  Service  of  Seafaring  Men  Act,  1853,  16  &  17  Vict.  c.  73,  in 
case  of  emergency,  officers  and  men  of  the  coastguard,  revenue  cruisers, 
and  naval  pensioners  may  be  required  to  serve  in  the  navy  for  a  limited 
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period,  but  not  longer  than  for  five  years,  without  their  consent ;  and 
while  serving  they  are  entitled  to  the  same  pay  and  allowances  as  if  they 
had  been  entered  for  ten  years  in  the  ordinary  way,  and  pensioners 
continue  to  receive  their  pensions.  In  case  of  actual  invasion,  or 
imminent  danger  thereof,  officers  and  men  in  the  customs,  and  all  other 
public  departments,  who  are  of  a  seafaring  character,  become  liable  to 
serve  for  one  year,  on  the  like  terms. 

Moreover,  by  sec.  8  of  the  Naval  Enlistment  Act,  1835,  colonial  sea- 
men who  volunteer  to  serve  in  the  navy  for  the  regular  term  are,  after 
their  discharge,  entitled,  if  they  desire  to  return  to  their  native  colony, 
to  be  conveyed  thither  free  of  expense,  or  are  allowed  a  gratuity  in 
money  sufficient  to  cover  the  cost  of  their  return,  according  to  the 
discretion  of  the  Admiralty. 

The  Naval  Enlistment  Act,  1884,  47  &  48  Vict.  c.  46,  modified  the 
above  Enlistment  Acts  by  providing  that  as  to  the  term  of  ten  years 
this  should  no  longer  be  fixed  by  statute,  but  that  the  Admiralty  might 
make  regulations  enabling  men  to  be  entered  or  re-entered  for  periods 
to  be  fixed  by  those  regulations. 

In  respect  of  boys,  it  also  provided  that  the  entry  might  be  for  con- 
tinuous and  general  service  for  such  period,  not  exceeding  twelve  years, 
or,  if  they  enter  below  the  age  of  eighteen,  not  exceeding  the  time 
required  for  them  to  attain  the  age  of  thirty  years,  as  might  be  fixed 
by  such  regulations. 

The  Poor  Law  Amendment  Act,  1876,  39  &  40  Vict.  c.  61,  s.  28, 
enables  guardians  to  pay  out  of  their  funds  such  sums  as  may  be  required 
by  the  regulations  of  the  navy  on  the  entry  of  boys,  for  providing  outfit 
or  otherwise  to  enable  any  boy  not  already  an  apprentice  in  the 
merchant  service,  who  or  whose  parents  are  receiving  relief,  to  enter 
into  the  navy,  and  to  incur  all  other  expenses  necessary  for  carrying 
out  that  object. 

By  sec.  4  of  the  Act  of  1884  the  liability  of  petty  officers  and  seamen 
in  receipt  of  pensions,  to  service  in  the  navy  in  cases  of  emergency, 
was  extended  to  persons  enlisted  or  re-engaged  after  the  passing  of 
the  Act,  who  have  served  as  non-commissioned  officers  and  men  of  the 
Royal  Marines  (q.v.),  and  are  in  receipt  of  pensions ;  unless  they  have 
enlisted  in  the  Army  Reserve  Force  (see  Reserve  Forces). 

As  to  the  conditions  of  service  in  the  Naval  Reserve  Forces,  see 
Naval  Reserve 

The  Merchant  Shipping  Act,  1894,  57  &  58  Vict.  c.  60,  ss.  195-197, 
provides  that  a  seaman  may  leave  his  ship  and  join  the  navy  without 
being  guilty  of  desertion,  or  liable  to  any  punishment  or  forfeiture ;  any 
stipulation  in  any  agreement  to  the  contrary  is  void,  and  a  master 
or  owner  is  liable  to  a  fine  not  exceeding  £20  for  causing  any  such 
stipulation  to  be  introduced. 

There  are  also  provisions  for  obtaining  the  seaman's  effects  from 
the  master,  and  payment  of  any  wages  due,  with  penalties  on  the  master 
for  their  contravention. 

For  the  offences  of  entering  the  navy  from  the  regular  forces,  see 
Army  Act,  1881,  s.  13  ;  Enlistment. 

False  answers  made  upon  entering  the  naval  service,  [or  any  of  the 
naval  reserve  forces],  with  intent  to  deceive  any  officer  or  person  autlior- 
ised  to  enter  or  enlist  seamen  or  others,  are  punishable  under  the 
Vagrancy  Act,  1824,  5  Geo.  iv.  c.  83,  s.  3,  by  sec.  16  of  the  Naval 
Enlistment  Act,  1853,  [as  extended  by  6  Edw.  vii.  c.  5]. 
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The  oath  of  allegiance  is  not  administered  to  entrants  in  the  navy 
as  it  is  in  the  case  of  enlistment  in  the  army  and  other  land  forces. 

The  Admiralty  has  the  right  to  discharge  any  seaman  or  other 
person  at  any  time  from  the  naval  service,  if  their  services  are  not 
required ;  and  discharge  may  also  follow  as  a  punishment  on  conviction 
by  court-martial  {infra).  Until  actual  discharge  in  due  form,  they 
remain  subject  to  the  discipline  of  the  navy,  and  to  the  laws  relating 
thereto. 

If,  after  service  for  the  regular  period  for  which  they  enlisted,  they 
are  discharged  at  a  time  when  a  proclamation  is  in  force  requiring  the 
services  of  seafaring  men,  they  are  entitled  to  receive  from  the  captain 
or  commanding  ofticer  of  the  ships  from  which  they  are  discharged, 
certificates  of  their  services,  and  the  Admiralty  thereupon  issue  a 
protection  from  service  in  the  navy  for  two  years;  but  if  discharge 
takes  place  (except  upon  the  seaman's  own  application)  before  the  end 
of  the  regular  term  of  service,  the  protection  only  lasts  for  one  year. 

The  forging  or  counterfeiting  any  such  certificate,  or  in  any  fraudu- 
lent manner  causing  a  certificate  to  be  issued,  is  a  misdemeanor  (Naval 
Enlistment  Act,  1835,  ss.  1,  2,  3). 

The  provisions  of  sec.  91  of  the  Army  Act,  1881,  44  &  45  Vict.  c.  58, 
relating  to  the  sending  of  lunatic  soldiers,  by  a  Secretary  of  State,  to 
workhouses  and  lunatic  asylums,  and  other  places  in  which  lunatics 
can  be  confined,  are  applied  by  sec.  3  of  the  Naval  Enlistment  Act, 
1884,  to  persons  in  the  naval  service.  The  Admiralty  is  to  be  read  for 
Secretary  of  State,  and  the  declarations  made  on  a  person  entering  into 
the  naval  service  as  a  boy,  by  his  parent  or  guardian,  or  made  by  a  man 
on  entering  such  service,  are  respectively  substituted  for  the  attestation 
paper. 

As  to  the  provisions  for  pensions,  pay,  etc.,  see  Pay  and  Pensions, 
Military  and  Naval. 

II.  The  Military  or  Criminal  Law  of  the  Navy. 

The  discipline  of  the  navy  is  provided  for  by  the  Navy  Discipline  Act, 
1866,  29  &  30  Vict.  c.  109,  and  the  Naval  Discipline  Act,  1884,  47  & 
48  Vict.  c.  39.  They  specify  all  the  offences  punishable  by  naval  law, 
and  the  punishment  annexed  thereto,  except  that  all  crimes  not  capital, 
or  punishable  with  penal  servitude  under  the  Acts,  shall,  unless  the 
Acts  provide  otherwise,  be  punished  according  to  the  laws  and  customs 
in  such  cases  used  at  sea  (sec.  44  of  the  Act  of  1866). 

The  articles  of  war  specifying  the  offences  are  contained  in  Part  I. 
of  the  Act  of  1866,  and  they  comprise,  first,  offences  purely  against 
discipline,  which  would  not  be  punishable  under  the  ordinary^  law  ;  and, 
secondly,  offences  which  are  crimes  under  the  ordinary  law,  but  made 
punishable  also  by  the  naval  courts-martial,  or  summarily,  under  the 
Act. 

Many  of  the  offences  under  the  first  class  are  punishable  with  death, 
but  in  every  case,  except  certain  cases  of  traitorous  offences  specified  in 
sees.  2-5,  one  of  the  inferior  punishments  prescribed  in  sec.  52  can  be 
substituted  (see  sec.  55).  This  is  the  case  also  with  those  serious  otiences 
for  which  penal  servitude  is  prescribed;  that  principle  in  fact  being 
applied  to  every  specified  punishment. 

Under  tlio  second  class,  murder  is  punishable  with  death ;  man- 
slaughter, with  penal  servitude,  or  an  inferior  punishment ;    sodomy, 
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with  penal  servitude;  indecent  assault,  with  penal  servitude,  or  an 
inferior  punishment;  robbery  or  theft,  with  penal  servitude,  or  an 
inferior  punishment. 

The  above,  it  will  be  noticed,  do  not  follow  the  scale  of  punishments 
prescribed  under  the  ordinary  law.  Sec.  45  provides  that  other  offences 
against  the  ordinary  law  may  be  punished  either  as  prejudicial  to  good 
order  and  discipline  (s.  43),  or  with  the  same  punishment  as  an  ordinary 
criminal  tribunal  would  award. 

The  following  is  the  scale  of  punishments  arranged  according  to 
degree  (s.  52);  and  where  one  punishment  is  specified  but  another 
punishment  may  be  awarded,  any  one  or  more  of  the  punishments 
inferior  in  degree  may  be  awarded  (s.  55) : — 

1.  Death. 

2.  Penal  servitude — life  or  not  less  than  five  [now  three]  years. 

3.  Dismissal  from  service  with  disgrace ;  involving  in  all  cases 
forfeiture  of  all  pay,  annuities,  pensions,  medals,  and  all  other  rights 
of  a  like  kind,  and  an  incapacity  to  serve  in  any  mihtary,  naval,  or 
civil  service ;  and  it  may  be  accompanied  with  imprisonment  (see 
8.  53  (6)). 

4.  Imprisonment,  not  exceeding  two  years ;  or  corporal  punisliment, 
not  more  than  forty-eight  lashes,  no  officer  being  subject  to  it,  and 
no  petty  or  non-commissioned  officer,  except  in  case  of  mutiny.  [By 
the  direction  of  the  Admiralty  the  latter  punishment  has  been  entirely 
suspended  since  1906.] 

5.  Dismissal  from  the  service. 

6-10.  These  five  relate  to  punishments  such  as  forfeiture  of  seniority 
and  pay,  etc. 

11.  Such  minor  punishments  as  are  now  inflicted  according  to  the 
custom  of  the  navy,  or  may  from  time  to  time  be  allowed  by  the 
Admiralty. 

Upon  a  charge  of  any  offence  the  prisoner  may,  upon  failure  of 
proof  of  the  commission  of  the  greater  offence,  be  found  guilty  of 
another  offence  of  the  same  class  involving  a  less  degree  of  punishment, 
but  not  of  any  offence  involving  a  greater  degree  of  punishment 
(ss.  47,  48). 

Unless  an  offender  has  avoided  apprehension,  or  fled  from  justice, 
the  trial  must  take  place  within  three  years  from  the  commission  of  the 
offence,  or  within  one  year  after  the  return  of  the  offender  to  the  United 
Kingdom  (s.  54). 

All  the  offences  specified  may  be  tried  and  punished  under  the  Act 
(s.  46)  if  they  are  committed — 

(a)  Whether  in  or  out  of  the  United  Kingdom,  in  any  harbour,  haven, 
or  creek,  or  on  any  lake  or  river. 

(b)  Anywhere  within  the  jurisdiction  of  the  Admiralty. 

(c)  At  any  place,  on  shore,  out  of  the  United  Kingdom. 

(d)  In  any  of  His  Majesty's  dockyards,  victualHng  yards,  steam 
factory  yards,  or  on  any  gun  wharf,  or  in  any  arsenal,  barrack,  or 
hospital  belonging  to  His  Majesty — whether  in  or  out  of  the  United 
Kingdom. 

{e)  The  offences  of  "misconduct  in  the  presence  of  the  enemy," 
"communications  with  the  enemy,"  "neglect  of  duty,"  "mutiny," 
"insubordination,"  "desertion  and  absence  without  leave,"  or  "mis- 
cellaneous offences" — whether  in  or  out  of  the  United  Kingdom. 

Every  officer  in  command  of  a  fleet  or  squadron  or  of  a  ship,  or  the 
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senior  officer  present  at  a  port,  may  by  warrant  under  his  hand  authorise 
any  person  to  arrest  any  offender  subject  to  the  Act  for  any  offence 
against  the  Act  mentioned  in  the  warrant.  Such  person  may  be  taken 
on  board  the  ship  to  which  he  belongs,  or  some  other  of  His  Majesty's 
ships ;  and  force  may  be  used  for  eff'ecting  the  apprehension  (s.  50). 

In  B.  V.  Cuming  and  Another,  1887,  19  Q.  B.  D.  13,  it  was  held  that 
a  naval  officer  being  subject  to  the  Act  might  arrest  an  offender  without 
this  warrant. 

As  to  the  apprehension  of  deserters  by  any  constable,  or  any  person 
in  His  Majesty's  service,  their  examination  by  a  justice  of  the  peace  in 
any  part  of  His  Majesty's  dominions,  and  their  committal  to  prison 
pending  their  deliverance  into  the  custody  of  the  naval  authorities,  see 
the  Naval  Deserters  Act,  1847,  10  &  11  Vict.  c.  62,  s.  9 ;  and  article 
Desertion. 

The  persons  subject  to  the  Act,  and  who  are  made  liable  thereto,  and 
triable  and  punishable  thereunder,  are  the  following : — 

1.  Every  person  in,  or  belonging  to,  the  navy,  and  borne  on  the  books 
of  any  of  His  Majesty's  ships  in  commission — that  is  equipped,  and  in 
service — at  the  time  of  the  offence  (s.  87). 

2.  His  Majesty's  land  forces,  when  embarked  upon  any  of  His 
Majesty's  ships,  under  such  regulations  as  may  be  made  by  Order  in 
Council  (s.  88). 

The  order  at  present  in  force  is  one  made  on  the  6th  February 
1882. 

3.  All  other  persons  ordered  to  be  received  or  being  passengers  on 
board  any  of  His  Majesty's  ships,  under  such  regulations  as  the  Admiralty 
may  from  time  to  time  direct  (s.  89). 

4.  Persons  on  the  books  of  hired  vessels  in  His  Majesty's  service  in 
time  of  war,  being  either  armed  or  under  the  command  of  a  naval  officer, 
if  the  Admiralty  think  fit  so  to  direct  (s.  90). 

5.  The  crews  of  any  of  His  Majesty's  ships  wrecked,  lost,  or  destroyed, 
or  taken  by  the  enemy  (s.  91). 

6.  All  spies  for  the  enemy  (s.  6). 

7.  All  persons,  not  otherwise  subject  to  the  Act,  e.g.  civilians,  who, 
being  on  board  any  ship  of  His  Majesty,  shall  endeavour  to  seduce  from 
his  duty  or  allegiance  any  person  subject  to  the  Act  (s.  13). 

8.  The  Eoyal  Naval  Coast  Volunteers  (q.v.)  under  the  Act  16  &  17 
Vict.  c.  73 ;  and  the  Royal  Naval  Volunteers  (q.v.)  under  the  Act 
22  &  23  Vict.  c.  40,  when  they  are  respectively  in  active  service  or 
under  training. 

9.  The  classes  of  persons  who,  as  before  mentioned,  may  be  required 
to  serve  in  the  navy,  when  so  required  to  serve. 

10.  Officers  of  lieserve  to  the  Royal  Navy,  under  the  Officers  of 
Royal  Naval  Reserve  Act,  1863,  26  &  27  Vict.  c.  69,  when  called  out 
for  training  or  exercise,  or  on  actual  service. 

11.  Officers  and  volunteers  of  the  Naval  Artillery  Volunteers  estab- 
lished under  36  &  37  Vict.  c.  77,  and  officers  and  petty  officers  of  the 
permanent  staff  thereof,  when  on  actual  service,  or  undergoing  drill, 
exercise,  training,  or  inspection,  together  with  the  navy  or  marines,  or 
the  regular  forces,  or  any  part  thereof. 

[12.  The  Royal  Naval  Volunteer  Reserve,  when  on  actual  service  or 
under  training,  by  the  Naval  Forces  Act,  1903,  which  applies  to  them 
(with  a  few  exceptions),  the  provisions  of  22  &  23  Vict.  c.  40,] 
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III.  Naval  Courts  Administering  the  Law. 

These  Courts  are  either  courts-martial,  or  the  Courts  of  officers  in 
command  of  ships,  whose  jurisdiction  is  derived  exclusively  from  the 
Naval  Discipline  Acts  over  the  persons,  and  the  oftences  committed 
within  the  times  and  places,  above  described. 

Any  offence  triable  under  the  Acts  may  be  tried  and  punished  by 
court-martial  whether  committed  by  officers  or  men. 

Sec.  1  of  the  Act  of  1884  provides  that  any  offence  not  capital  triable 
under  the  Acts,  and  which  is  not  committed  by  an  officer,  may,  under 
such  regulations  as  the  Admiralty  may  make,  be  summarily  tried  and 
punished  by  the  officer  in  command  of  the  ship  to  which  the  offender 
belongs  at  the  time,  either  of  the  commission  of  the  crime,  or  of  the 
trial  of  the  offence,  subject  to  the  restriction  that  the  commanding 
officer  shall  not  have  power  to  award  penal  servitude,  or  to  award 
imprisonment  for  more  than  three  months.  This  does  not  include 
power  to  inflict  corporal  punishment,  except  for  mutiny,  unless  the 
offence  has  been  inquired  into  by  one  or  more  officers  appointed  by 
the  commanding  officer,  and  his  or  their  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner  reported  to  him,  whereupon  the  commandin<T 
officer  is  to  act  as  according  to  his  judgment  may  seem  right  (sec  56 
of  the  Act  of  1866). 

Other  persons  besides  commanding  officers  who  may  exercise  those 
summary  powers  are  described  in  subs.  3  of  sec.  1  of  the  Act  of  1884. 

There  is  no  legal  right  to  demand  a  court-martial ;  and  it  is  in  the 
discretion  of  the  authority  empowered  to  order  such  a  Court  to  be 
held,  whether  upon  formal  application  containing  the  charge  or  com- 
plaint, and  other  matters  as  prescribed  in  the  regulations,  a  trial  shall 
be  granted. 

In  the  United  Kingdom  the  Admiralty  is  the  authority  exercising 
this  power.  It  may  also  grant  commissions  to  any  officer  of  the  navy 
on  full  pay,  authorising  him  to  order  these  Courts  to  be  held ;  and  these 
commissions  are  granted  to  commanders-in-chief  on  foreign  stations,  and 
commanders  of  detached  squadrons.  Under  circumstances  detailed  in 
sub-sees.  (11)  and  (12)  of  sec.  58  of  the  Act  of  1866,  senior  officers  of 
division  may  be  empowered  by  the  commander-in-chief  to  assemble 
courts-martial.  Subs.  (10)  also  provides  that  where  at  any  place  there 
is  an  officer  superior  in  rank  to  the  officer  empowered  to  order  a  court- 
martial,  the  officer  of  superior  rank  may,  without  a  commission  for  that 
purpose,  order  a  court-martial.  The  officer  ordering  cannot  sit  as  a 
member  of  the  Court.  The  president  is  named  by  the  authority 
ordering  the  Court,  or  this  is  intrusted  in  the  home  ports  to  the 
commander-in-chief  at  the  port,  or  abroad  to  the  senior  officer  present, 
when  the  commander-in-chief  is  not  at  the  place.  The  order  for  the 
Court  is  addressed  to  the  president,  to  whom  are  sent  the  charge  and 
other  documents.  In  the  absence  of  the  Judge  Advocate  of  the  Fleet 
or  deputy,  or  a  special  appointment  by  the  Admiralty,  the  president 
appoints  a  judge  advocate  for  the  trial  (s.  61)  (see,  as  to  the  duties  of 
this  official,  article  Judge  Advocate).  The  president  (if  the  officer 
ordering  the  court-martial  is  not  present  at  the  place  where  it  is  held) 
appoints  a  provost-marshal  {q.v.)  to  arrest  and  keep  the  prisoner  in 
custody. 

A  court-martial  cannot  be  held  unless  at  least  two  ships,  not  being 
tenders,  and  commanded  by  captains,  commanders,  or  lieutenants  on  full 
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pay,  are  together  when  the  court-martial  is  held.  General  orders  are 
given  or  signalled,  and  all  officers  junior  to  the  president,  of  a  rank 
eligible  to  sit  on  a  court-martial,  must  be  present,  unless  they  are  absent 
with  leave. 

The  Court  must  consist  of  not  less  than  five  nor  more  than  nine 
officers. 

No  officer  is  qualified  to  sit  unless  he  be  a  flag  officer,  captain, 
commander,  or  lieutenant  on  full  pay,  and  not  under  twenty-one  years 
of  age.  If  the  prisoner  is  a  flag  officer,  the  president  must  also  be  a  flag 
officer,  and  the  other  officers  either  of  the  rank  of  captain  or  of  higher 
rank ;  and  if  a  captain,  the  president  must  be  a  captain  or  of  higher  rank, 
and  the  other  officers  commanders  or  officers  of  higher  rank.  If  the 
prisoner  is  below  the  rank  of  captain,  the  president  must  be  a  captain 
or  of  higher  rank ;  and  if  the  prisoner  is  of  the  rank  of  a  commander, 
in  addition  to  the  president  two  other  members  of  the  Court  must  be  of 
the  rank  of  commander  or  of  higher  rank  (sec.  2  of  the  Act  of  1884). 

The  prosecutor  cannot  sit  on  any  court-martial  for  the  trial  of  the 
prisoner  whom  he  prosecutes  (Act  of  1866,  s.  58,  subs.  (8)). 

The  Court  must  be  held  on  board  a  ship  or  vessel  of  war  (s.  59). 

A  right  of  objection  to  members  of  the  Court  is  allowed  (s.  62). 

As  to  the  oaths  taken  by  members,  see  Judge  Advocate. 

The  procedure  is  laid  down  in  the  Admiralty  Eegulations. 

All  persons  summoned  and  attending  as  witnesses  are  privileged 
from  arrest  while  attending,  going  to,  and  returning  from,  the  Court. 
Civilian  witnesses  not  attending,  refusing  to  be  sworn,  or  affirm,  or  give 
evidence,  or  answer  legal  questions,  or  prevaricating,  shall,  upon  certifi- 
cate under  the  hand  of  the  president,  be  liable  to  be  attached  in  the 
High  Court,  as  if  they  had  been  summoned  and  subpoenaed  in  that 
Court.  In  the  case  of  a  naval  witness,  the  court-martial  may  punish 
non-attendance,  or  refusal  to  give  evidence,  or  prevarication,  with  not 
longer  than  three  months'  imprisonment,  and  behaving  with  contempt 
to  the  Court  with  imprisonment  for  not  more  than  one  month  (s.  66). 

Perjury  before  a  court-martial  is  punishable  as  in  other  cases 
(8.  67). 

In  the  case  of  a  sentence  of  death,  four  at  least  of  the  officers  present 
where  the  number  does  not  exceed  five,  and  in  other  cases  a  majority  of 
not  less  than  two-thirds,  must  concur  (s.  53,  subs.  (2)). 

If  the  sentence  is  one  of  penal  servitude,  it  has  the  same  effect  as  a 
like  sentence  by  a  civil  Court;  and  the  prisoner  is  to  be  taken  to  some 
prison  in  which  a  convict  sentenced  by  a  civil  Court  can  be  confined 
(sec.  3  of  Act  of  1884). 

Sentences  may  be  passed  to  take  effect  on  the  conclusion  of  a  previous 
sentence,  but  this  is  not  to  cause  a  person  to  undergo  imprisonment  for 
more  than  two  consecutive  years  {ibid.,  s.  4). 

The  place  of  imprisonment  may  be  in  one  of  the  naval  prisons  under 
the  Acts,  or  any  common  gaol,  house  of  correction,  or  military  prison 
iq.v.)  within  His  Majesty's  dominions  (sec.  74  of  the  Act  of  1866,  and 
sec.  5  of  1884). 

By  sec.  81  of  the  Act  of  1866  the  Admiralty  may  set  apart  any 
buildings  or  vessels,  or  any  parts  thereof,  as  naval  prisons,  wliich  are 
to  bo  deemed  naval  prisons  within  the  meaning  of  the  Act ;  and  sec.  6 
of  the  Act  of  1884  provides  that  the  Admiralty  shall  have  the  same 
pow(;r  in  respect  to  them  as  a  Secretary  of  State  has  in  relation  to  military 
prisons  {q.v,). 
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If  a  prisoner  becomes  insane,  he  may  be  removed  under  warrant  of  the 
Admiralty  to  a  lunatic  asylum  for  the  unexpired  term  (s.  80). 

In  regard  to  approval  and  confirmation  of  sentences,  and  remission, 
mitigation,  alteration,  or  commutation;  the  control  of  the  High  Court 
over  courts-martial ;  and  generally  as  to  these  Courts,  see  article 
Courts-Martial. 

See  Admiral;  Admiralty;  Cinque  Ports;  Courts-Martial; 
Desertion;  Enlistment;  Impressment;  Judge  Advocate;  Military 
Custody;  Military  Law;  Martial  Law;  Officers  (Military  and 
Naval)  ;  Provost-Marshal. 

[Authorities. — Thring,  Criminal  Laxo  of  the  Nam/ ;  Stephens,  Gifford, 
and  Smith,  Manual  of  Naval  Law ;  article  "  Navy,"  Eucy.  Brit.] 

Navy  and  Prize  Ag-entS.— By  the  Naval  Agency  and 
Distribution  Act,  1864,  27  &  28  Vict.  c.  24,  every  ship  of  war  whilst  in 
commission  must  have  an  agent  appointed  by  the  commanding  officer  of 
the  ship,  to  be  styled  the  Ship's  Agent. 

No  person  in  His  Majesty's  service,  or  being  a  proctor  or  solicitor, 
can  be  appointed.  A  partnership  body,  not  incorporated,  may  be ;  and 
a  change  of  partners  does  not  affect  the  appointment.  The  appoint- 
ment is  not  affected  by  a  change  of  the  commanding  officer  of  the 
ship.  An  agent  must  have  a  place  of  business  within  five  miles  of 
the  London  General  Post  Office.  He  is  subject  to  the  jurisdiction  of 
the  Court  of  Admiralty  (see  Admiralty  Division),  as  if  he  were  an 
officer  of  the  Court. 

His  duties  are  to  do  all  things  necessary  or  proper  on  behalf  or  in  the 
name  of  the  ship  or  of  the  officers  and  crew  thereof,  or  any  of  them,  in  the 
following  matters : — 

1.  Salvage  services,  within  the  meaning  of  the  Merchant  Shipping 
Acts. 

2.  Breaches  of  any  law  respecting  national  character  or  otherwise 
relating  to  merchant  shipping. 

3.  Seizures  for  breach  of  any  law  relating  to  the  customs. 

4.  Seizures  or  captures  under  any  Act  relating  to  the  abolition  of  the 
slave  trade. 

5.  Attacks  or  engagements  with  pirates. 

6.  Captures,  recaptures,  or  destruction  of  any  ship,  goods,  or  thing-  in 
time  of  war  or  hostilities. 

7.  Special  services  or  other  matters  in  respect  whereof  any  grant, 
reward,  or  remuneration  is  payable. 

The  costs,  charges,  and  expenses  of  the  officers  and  crews  and  of  the 
agent  properly  chargeable  must  be  taxed  before  the  distribution  of  the 
money  distributable. 

The  money  must  be  distributed  according  to  the  provisions  of  any  Act 
of  Parliament  applicable,  or  of  the  Proclamation  or  Order  in  Council,  if 
there  is  no  such  Act. 

The  shares  to  which  officers  or  crews  are  entitled  must  be  paid  accord- 
ing to  the  regulations  in  force  made  by  Order  in  Council. 

The  agent  is  entitled  to  be  furnished,  on  payment,  with  copies  of  or 
extracts  from  any  official  accounts  kept  under  the  Act  in  relation  to  any 
ship  for  which  he  is  agent. 

The  agent  is  entitled  to  receive  a  percentage  of  2J  per  cent,  on  the  net 
amount  actually  distributable,  as  his  sole  and  full  remuneration  for  his 
services  in  the  case. 
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Where  more  than  one  ship  is  concerned,  or  the  agent  is  changed 
pending  proceedings,  the  percentage  in  case  of  difference  is  to  be 
apportioned  by  the  registrar  of  the  Court. 

See  Prize. 

Navy  Bills. — Navy  bills  were  bills  of  exchange  at  one  time 
authorised  to  be  drawn  by  certain  officers  upon  the  Commissioners  of  the 
Navy  for  their  pay  and  expenses ;  or  they  were  issued  by  these  Com- 
missioners or  the  Commissioners  of  the  Victualling  Board  to  contractors 
for  the  payment  of  stores,  provisions,  victualling,  etc.,  of  the  navy. 

The  Admiralty  Acts,  etc.,  Eepeal  Act,  1865,  28  &  29  Vict.  c.  112, 
repealed  the  Acts  under  which  the  system  of  raising  pay,  etc.,  by  navy 
bills  had  been  in  force  as  obsolete.  See  Pay  and  Pensions,  Military 
AND  Naval. 

The  Admiralty  Act,  1832,  2  &  3  Will.  iv.  c.  40,  provided  that 
whenever  the  Commission  of  the  Navy  and  Victualling  Board  should 
be  revoked,  the  Admiralty  {q.v.)  should  exercise  their  powers.  Under 
Admiralty  administration  and  the  present  public  financial  system,  navy 
bills  in  the  old  sense  are  no  longer  in  use. 

N  C  ad  m  i ttas .  — See  Quare  impedit. 

Near;    Nearer;    Nearest. — The  word  "near"  is  used 

chiefly  in  such  phrases  as  "in  or  near"  (see  A.-G.  v.  Horner,  1885, 
11  App.  Cas.  66)  in  regard  to  Markets  and  Fairs,  ante,  p.  4,  and 
"near  relations"  (see  Relations;  Relatives).  A  point  as  regards 
"nearer"  arises,  under  sec.  89  of  the  Highway  Act,  1835,  as  to  legal 
diversion  of  highways  (see  Highways,  Vol.  VI.,  at  p.  560;  and  B.  v. 
Shiles,  1840,  10  L.  J.  M.  C.  157 ;  R  v.  Phillips,  1866,  L.  R.  1  Q.  B.  648 ; 
also  Stroud,  Jud.  Did.).  "  Nearest "  is  synonymous  with  Next  {Smith 
v.  Campbell,  1815,  19  Ves.  400;  34  E.  R.  566;  13  R.  R.  224;  and  cp. 
A.-G.  V.  Hoomer,  1883,  14  Q.  B.  D.  245 ;  1885,  11  App.  Cas.  66). 

Near  thereto  as  she  may  safely  get.— See  So 

NEAR   THEREUNTO   AS    SHE   MAY   SAFELY   GET. 

Necessaries. — See  Contract,  Vol.  III.,  at  p.  540;  Husband 
AND  Wife,  Vol.  VI.,  at  p.  675 ;  Infants,  Vol.  VII.,  at  p.  159.  See  also 
next  article. 

Necessaries  (Ship's) . — This  term  has  the  same  meaning  in 
Admiralty  as  it  has  at  common  law  (see  Necessaries)  in  relation  to 
ships  ( Webster  v.  Seekamp,  1821,  4  Barn.  &  Aid.  352 ;  23  R.  R.  307 ; 
The  Riga,  1872,  L.  R.  3  Ad.  &  Ec.  516).  Strictly,  it  comprises  only 
anchors,  cables,  rigging,  and  the  like  {The  Sophie,  1842,  1  Rob.  W.  369); 
but  it  has  been  extended  to  everything  required  for  a  ship's  service,  and 
is  no  longer  confined  to  things  absolutely  and  unconditionally  necessary 
for  a  ship  to  put  to  sea  {The  Perla,  1858,  Swa.  Ad.  353,  354).  The  term 
means  primarily  indispensable  repairs,  anchors,  and  cables,  and  sails, 
when  immediately  necessary,  and  provisions  {The  Comtesse  de  Fr^geville, 
1861,  Lush.  329) — and  it  seems  that  there  is  no  difference  between 
necessaries  for  the  ship  and  necessaries  for  the  voyage  {The  Riga,  above, 
522) — and  it  may  be  defined  generally  as  whatever  is  fit  and  proper  for 
the  service  on  which  a  ship  is  engaged,  and  whatever  the  owner  of  that 
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vessel  as  a  prudent  man  would  have  ordered  if  present  at  the  time  (Dr. 
Lushington,  The  Alexaiider,  1842,  1  Eob.  W.  360). 

The  term  has  been  held  to  include  coals  furnished  to  a  steamship 
{The  West  Friesland,  1860,  Swa.  Ad.  454;  The  Comtesse  de  Frigeville, 
above);  provisions  {The  N.  B.  Gosfahrick,  1858,  Swa.  Ad.  344);  clothing 
for  the  crew  {The  W.  F.  Safford,  1860,  Lush.  69);  a  screw  propeller 
{The  Flecha,  1854,  1  Sp.  441);  coppering  the  ship  {The  Perla,  1858,  Swa. 
Ad.  354;  Tlie  Turliani,  1875,  2  Asp.  603);  money  advanced  for  procuring 
necessaries  {The  Sophie,  1842,  1  Eob.  W.  369;  The  Onn%  1860,  J.ush. 
154 ;  The  Anna,  1876,  1  P.  D.  253) ;  money  advanced  to  pay  dock  dues 
{The  St.  Lawrence,  1880,  5  P.  D.  250);  money  paid  for  premiums  of 
insurance  on  freight  effected  by  order  of  and  for  the  benefit  of  the 
shipowner  {The  Riga,  1872,  L.  R.  3  Ad.  &  Ec.  516,  522);  and  money 
advanced  for  paying  off  a  shipwright's  lien  {The  Albert  Crosby,  1870, 
L.  R.  3  Ad.  &  Ec.  37).  It  does  not  include  the  expenses  of  an  agent 
travelling  from  Newcastle  to  London  to  help  the  ship's  master  in  an 
Admiralty  suit  {The  Bonne  Amelie,  1865,  L.  R.  1  Ad.  &  Ec.  19);  nor 
money  advanced  to  the  master  to  pay  averages  {The  Aaltje  Willemina, 
1866,  L.  R.  1  Ad.  &  Ec.  107);  nor  insurance  premiums  paid  by  a  broker 
or  due  to  an  underwriter  for  insurances  on  the  hull  and  safe  arrival  of  a 
ship  {The  Andrd  TModore,  [1905]  10  Asp.  94;  93  L.  T.  184);  nor  premiums 
of  insurances  on  the  ship  {The  Heinrich  Bjorn,  1883,  8  P.  D.  151);  nor 
money  advanced  to  pay  a  debt  already  incurred  for  necessaries  (  The  N.  B. 
Gosfabrick,  1858,  Swa.  Ad.  344);  nor  a  broker's  commission  on  a  charter- 
party  for  a  future  voyage  effected  while  the  ship  is  at  sea  under  another 
charter-party  {The  Marianne,  1891,  7  Asp.  34).  Nor  will  the  Court 
allow  to  be  enforced  as  necessaries  the  payment  of  a  balance  due  on  an 
ordinary  mercantile  account  between  a  shipowner  and  his  agent,  although 
that  account  includes  payments  for  necessaries  for  the  ship,  e.g.  coals 
{The  Comtesse  de  Fr^geville,  above ;  The  Panthea,  1871,  1  Asp.  133). 

Previously  to  1840  the  Admiralty  Court  had  no  jurisdiction  either 
in  rem  or  in  personam  over  claims  by  material  men,  as  they  were  called, 
or  persons  furnishing  repairs  or  supplies  to  a  ship,  furnished  under  a 
contract  made  within  the  body  of  a  county  or  in  a  foreign  country  {The 
Zodiac,  1825,  1  Hag.  Adm.  325  ;  Palmers  Case,  Hob.  79,  212 ;  Bridgeman's 
Case,  ibid.  11);  but  only  if  such  contract  was  made  on  the  high  seas 
{The  Case  of  the  Admiralty,  1610,  part  12  Coke,  79;  77  E.  R.  1461; 
Justin  V.  Ballam,  1701,  2  Raym.  (Ld.)  805;  Barber  v.  Wharton,  1726, 
ibid.  1453 ;  Watkinson  v.  Barnardiston,  1726,  2  P.  Wms.  367 ;  24  E.  R. 
769) ;  and  the  Court  had  no  jurisdiction,  where  a  ship  had  been  sold  in 
a  suit  instituted  by  other  parties,  to  allow  necessaries  men  to  claim 
against  the  proceeds,  though  this  had  been  the  practice  for  seventy 
years  {The  Neptune,  1835,  3  Kn.  94;  12  E.  R.  584;  40  R.  R.  1 ;  and  see 
per  Lord  Stowell,  The  Zodiac,  ante).  At  common  law  a  material  or 
necessary  man  has  only  a  possessory  lien  on  the  ship  which  he  has 
repaired,  arising  out  of  and  dependent  upon  his  having  possession  of  the 
ship  for  that  purpose,  e.g.  a  shipwright  {Baitt  v.  Mitchell,  1815,  4  Camp. 
146 ;  16  R.  R.  765);  but  this  lien  is  superior  to  all  liens,  maritime  or  not 
(see  Maritime  Lien),  which  are  not  actually  attaching  to  the  ship  when 
she  comes  into  the  shipwright's  hands  {The  Gnstaf,  1862,  Lush.  506). 

By  the  Admiralty  Court  Act  of  1840,  s.  6,  however,  the  Admiralty 
Court  was  given  jurisdiction  to  decide  all  demands  and  claims  whatso- 
ever for  necessaries  supplied  to  any  foreign  ship  or  sea-going  vessel,  and 
to  enforce  payment  thereof,  whether  such  ship  or  vessel  may  have  been 
VOL.  IX.  35 
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within  the  body  of  a  county  or  upon  the  high  seas  at  the  time  when  the 
necessaries  were  furnished  in  respect  of  which  such  claim  is  made. 
Under  this  enactment  it  has  been  held  that  a  ship  built  and  registered 
at  New  Brunswick  in  Nova  Scotia  is  not  a  foreign  sea-going  vessel  {The 
Ocean  Queen,  1842,  1  Rob.  W.  457);  and  the  Court  has  jurisdiction  over 
a  claim  for  necessaries  supplied  to  a  Belgian  ship  in  the  Thames  {The 
Flecha,  1854,  1  Sp.  441),  or  a  Dutch  ship  at  Stornoway  in  Scotland  and 
at  Liverpool  {The  Afitm  del  Lange,  1859,  Swa.  Ad.  514),  or  an  American 
ship  at  the  Cape  of  Good  Hope  {The  Wataga,  1856,  Swa.  Ad.  165),  or  a 
Norwegian  ship  in  the  port  of  Quebec  {The  Anna,  1876,  1  P.  D.  253),  or 
a  Turkish  ship  at  Algiers  and  Alexandria  {The  Mecca,  [1895]  P.  95);  but 
the  port,  if  foreign,  must  be  part  of  the  "  high  seas,"  or  the  ship  is  not 
amenable  to  the  jurisdiction  {The  India,  1863,  32  L.  J.  Ad.  185,  foreign 
ship  supplied  at  Malaga;  The  Ocean,  1845,  2  Rob.  W.  368,  articles 
supplied  to  a  ship  building  in  a  foreign  dock;  The  Mecca,  above,  108, 
112).  A  necessary  man  has  a  lien  on  the  ship  in  rem  by  this  statute, 
but  not  a  maritime  lien  {The  Heinrich  Bjorn,  1886,  11  App.  Cas.  270). 

In  1861  the  second  Admiralty  Court  Act  was  passed,  to  extend  the 
Admiralty  jurisdiction ;  and  sec.  5  provides  that  the  Admiralty  Court 
shall  have  jurisdiction  over  any  claim  for  necessaries  supplied  to  any 
ship  elsewhere  than  in  a  port  to  which  the  ship  belongs,  unless  it  is 
shown  to  the  satisfaction  of  the  Court  that  at  the  time  of  the  institution 
of  the  cause  any  owner  or  part-owner  is  domiciled  in  England  or  Wales. 
These  words  give  a  jurisdiction  in  respect  to  necessaries  supplied  to  a 
ship  whether  foreign  or  British  (subject  to  the  proviso  above)  in  a  British 
or  foreign  port  {The  Mecca,  above,  overruling  The  Ella  A.  Clark,  1863, 
B.  &  L.  32 ;  and  The  India,  1863,  32  L.  J.  Ad.  185).  The  fact  that  the 
shipowner  is  absent  from  the  country  when  the  suit  is  instituted  does 
not  prevent  his  being  "  domiciled "  here  if  he  intends  to  return,  and 
there  is  no  jurisdiction  in  such  a  case  {The  Pacific,  1864,  B.  &  L.  243). 
This  section  gives  no  maritime  lien ;  and  thus  a  necessary  man  not  in 
possession  of  the  ship  has  his  claim  postponed  to  that  of  a  mortgagee, 
whether  the  mortgage  is  prior  in  time  to  the  supply  of  the  necessaries 
or  not  {The  Pacific,  above ;  The  Two  Ellens,  1871,  L.  R.  3  Ad.  &  Ec.  345 ; 
4  P.  C.  161,  8). 

By  sec.  4  of  the  same  Act  it  is  provided  that  the  Admiralty  Court 
shall  have  jurisdiction  over  any  claim  for  building,  equipping,  or  repair- 
ing of  any  ship  if,  at  the  time  of  the  institution  of  the  cause,  the  ship 
or  her  proceeds  are  under  the  arrest  of  the  Court ;  and  if  the  material 
man  becomes  insolvent,  but  previously  assigns  his  cause  of  action  to  his 
trustee  in  bankruptcy,  the  material  man  can  still  sue  as  trustee  for  his 
creditors  though  the  cause  is  not  instituted  till  after  the  assignment 
{The  Wasp,  1867,  L.  R.  1  Ad.  &  Ec.  367).  The  lien  in  an  action  iji  rern 
to  enforce  such  a  claim  is  not  a  maritime  one  {The  Two  Ellens,  above), 
but  takes  effect  from  the  moment  of  the  arrest  of  the  ship ;  and  thus 
in  a  case  where  a  ship  had  been  arrested  by  her  master  for  wages  and 
disbursements,  and  a  necessaries  man  began  an  action  in  rem  against  the 
ship,  and  the  ship  was  owned  by  a  company  which  after  the  arrest  was 
ordered  to  be  wound  up,  it  was  held  that  the  proceeds  of  the  ship  which 
had  been  sold  were  liable  to  the  necessaries  man,  and  did  not  belong  to 
the  liquidator  {The  Cella,  1888,  13  P.  D.  82). 

The  same  Act  also  provided,  by  sec.  5,  that  in  all  actions  instituted 
under  it,  unless  the  plaintiff  recovered  £20  he  lost  his  costs,  unless  the 
judge  certified  that  the  cause  was  a  proper  one  to  be  tried  in  the 
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Admiralty  Court ;  but  now  such  costs  are  in  the  discretion  of  the  Court 
{Garnett  v.  Bradley,  1877,  3  App.  Cas.  944;  see  Costs,  Admiralty).  The 
jurisdiction  under  this  Act  may  be  exercised  either  in  rem  or  in  personam 
(s.  35). 

County  Courts,  including  the  Passage  Court  of  Liverpool  and  the 
City  of  London  Court,  have  jurisdiction  over  necessaries  claims  (a)  in 
any  cause  where  the  claim  does  not  exceed  £150,  or  (b)  in  any  cause 
where  a  larger  sum  is  claimed,  if  both  parties  consent  to  the  Court 
exercising  such  jurisdiction  (County  Courts  Admiralty  Jurisdiction  Act, 
1868,  s.  3):  such  Courts  having  no  more  jurisdiction  in  respect  to  neces- 
saries than  the  Admiralty  Court  had  at  the  passing  of  the  Act  of  1868 
(The  Do2vse,  1870,  L.  E.  3  Ad.  &  Ec.  135  ;  Allen  v.  Garhutt,  1880,  6  Q.  B.  D. 
165). 

Necessaries  claims,  in  order  to  be  enforceable,  must  be  incurred  under 
circumstances  under  which  the  shipowners  would  be  liable  at  common 
law,  and  the  person  ordering  necessaries  must  have  authority,  express  or 
implied,  to  bind  the  shipowner  {The  Alexander,  1842,  1  Eob.  W.  360 ; 
The  Great  Eastern,  1868,  L.  Pt.  2  Ad.  &  Ec.  88 ;  The  Wellgunde,  1902, 
28  T.  L.  R  719).  This  is  generally  the  master,  who  has  a  lien  against 
the  ship  for  his  proper  disbursements  on  her  behalf  (see  Shipmaster), 
or  may  be  the  managing  owner  (see  Ship).  But  the  necessaries  need 
not  have  been  furnished  on  personal  credit  {The  Perla,  1858,  Swa.  Ad. 
-353 ;  The  Onni,  1860,  Lush.  154),  nor  on  the  credit  of  the  actual  owners 
of  the  ship,  for  these  may  have  allowed  other  persons  to  act  as  owners 
of  the  ship,  and  thus  to  bind  them  for  contracts  properly  entered  into 
by  the  master  in  the  ordinary  course  of  his  employment  on  account  of 
the  ship  {The  Bipon  City,  [1897]  P.  226).  A  mortgagee  in  possession 
of  a  ship  is  not  liable  for  necessaries  unless  he  has  authorised  their 
being  procured  {The  Troubadour,  1866,  L.  E.  1  Ad.  &  Ec.  302).  An  agent 
or  part-owner  may  sue  the  ship  for  necessaries  which  he  has  supplied 
{The  West  Friesland,  above;  The  Underwriter,  1868,  1  Asp.  127),  sub- 
ject to  their  not  forming  part  of  an  account  between  him  and  the  other 
shipowners. 

Where  there  are  several  necessaries  claimants,  the  proceeds  available, 
if  short  of  what  is  required  to  satisfy  them  in  full,  are  divided  among 
them  pro  ratd  {The  Desdemona,  1856,  Swa.  Ad.  158).  No  preference  is 
given  to  the  order  in  which  the  suits  have  been  begun,  but  priority  is 
given  to  a  claimant  who  first  gets  judgment  {The  W,  F.  Saffm-d,  1860, 
Lush.  69).  These  rules,  however,  only  apply  if  the  parties  are  in  jxiri 
■conditione,  i.e.  are  all  necessary  men  {The  MarUand,  1871,  L.  E.  3  Ad. 
h  Ec.  340),  and  the  decree  may  be,  as  usually  it  is,  "without  prejudice 
to  other  claims  against  the  vessel,  and  reserving  all  questions  as  to  the 
priority  of  such  claims,"  in  which  case  the  claimants  share  pro  ratd  in 
the  proceeds  {The  Africano,  [1894]  P.  141). 

A  necessaries  claim  is  postponed  to  a  mortgage  {The  Scio,  1867,  L  R 
1  Ad.  &  Ec.  353),  even  though  the  former  includes  wages  paid  for  a 
crew  at  the  master's  request  {The  Lyons,  1887,  6  Asp.  199);  and  to  a 
bottomry  bond,  though  the  necessaries  were  suppHed  previously  to 
giving  the  bond  {The  W.  F.  Safford,  ante);  and  the  Court  will  not 
marshal  assets  in  favour  of  a  judgment  obtained  by  necessaries  men 
against  a  ship  and  freight  where  there  are  two  funds  belonging  to 
different  persons,  proceeds  of  ship  and  freight,  and  proceeds  of  cargo, 
and  a  bottomry  bondholder  on  ship,  freight,  and  cargo  has  obtamed 
judgment,  although  the  bottomry  bondholder  would  not  be  prejudiced 
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thereby  {The  Chioggia,  [1898]  P.  1).  A  claim  for  necessaries  is  merged 
in  a  bottomry  bond  granted  in  respect  of  the  same  subject-matter,  and 
a  County  Court  which  would  have  jurisdiction  over  the  claim  as  neces- 
saries has  no  jurisdiction  over  it  as  bottomry  (The  JSlpis,  1872,  L.  R. 
4  Ad.  &  Ec.  1).  But  a  necessaries  man  who,  at  the  request  of  the 
master,  has  advanced  money  to  pay  dock  dues  for  the  ship  at  the  port 
of  discharge,  is  entitled  to  priority  over  a  bottomry  bond  given  at  the 
port  of  loading  (The  St.  Lawrence,  1880,  5  P.  D.  250);  and  a  necessaries 
man  supplying  necessaries  on  the  order  of  the  master  is  entitled  to  be 
paid  out  of  the  proceeds  of  ship  and  freight  in  priority  to  a  claim  by 
the  master  for  wages  and  disbursements  (The  Jenny  Lind,  1872,  L.  R. 
3  Ad.  &  Ec.  529).  A  material  man  supplying  necessaries  under  circum- 
stances not  giving  a  maritime  or  statutory  lien  on  the  ship,  has  no  equity 
against  the  ship  as  against  a  purchaser  though  he  buys  her  with  notice 
of  that  necessaries  claim,  and  is  benefited  by  the  ship's  increased  value 
thereby  (The  Aneroid,  1877,  2  P.  D.  189). 

[Authorities. — Williams  and  Bruce,  Admiralty  Practice,  3rd  ed.,  1902 ; 
Abbott,  Shipping,  14th  ed.,  1901.] 

Necessary • — Where  a  defendant  is  under  terms  to  take  "short 
notice  of  trial,  if  necessary,''  it  lies  upon  the  plaintiff  to  show  the  neces- 
sity of  a  shorter  notice  than  the  ordinary  one  (Drake  v.  Pickford,  1846,. 
15  Mee.  &  W.  607).  In  Pretty  v.  Nauscawen,  1873,  L.  R.  9  Ex.  42,  the 
Court  (Kelly,  C.B.,  Bramwell  and  Pollock,  BB.)  held  that  the  rule  laid 
down  by  Aldersen,  B.,  in  Drake  v.  Pickford  was  correct.  The  term  "  if 
necessary  "  must  be  taken  to  mean  "  if  the  plaintiff,  using  reasonable 
diligence,  cannot  give  full  notice,"  and  was  not  to  be  construed  solely 
with  reference  to  the  course  of  pleading. 

Necessary  or  Proper  Party. — See  Service  out  of  the 
Jurisdiction. 

Necessity. — The  chief  uses  of  this  term  in  law  are  "homicide- 
by  necessity"  (see  Homicide,  Vol.  VI.,  at  p.  588,  and  case  of  R.  v. 
Dudley,  1884,  14  Q.  B.  D.  273)  and  "works  of  necessity"  (see 
Sunday).  See  also  Act  of  God;  Inevitable  Accident;  War  (as  to- 
military  necessity). 

Ne  disturba  pas.— See  Quare  impedit. 

Ne  exeat  regcno. — A  writ  of  ne  exeat  regno  (or,  as  it  was- 
sometimes  termed,  ne  exeat  regnum)  issues  to  prevent  a  person  from 
leaving  the  realm  without  the  leave  of  the  Court. 

Origin  of  Writ. — It  was  a  high  prerogative  writ  unknown  to  the 
common  law.  In  its  origin,  the  writ,  though  formerly  not  known  by 
that  name,  but  as  a  writ  de  securitate  inveniendd  quod  se  non  divertat  ad 
partes  exteras  sine  licentid  regis,  was  used  for  purposes  of  State.  It  has- 
been  asserted  that  it  was  in  the  earliest  times  framed  to  prevent  the 
clergy  from  leaving  the  realm  without  the  King's  licence,  and  thus  to 
put  a  check  upon  too  strict  an  intercourse  between  the  English  ecclesi- 
astics and  the  I'apal  See,  and  generally  to  prevent  any  person  from  going 
beyond  the  seas  to  transact  anything  to  the  prejudice  of  the  King  or  his 
Government.  It  is  not  easy  to  fix  the  time  when  the  political  writ  de 
securitate  inveniendd  took  the  name  and  form  of  the  civil  writ  ne  exeat 
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regno,  the  object  of  which  is  to  prevent  a  person  from  leaving  the  king- 
dom to  the  injury  of  his  creditor.  Lord  Bacon  states  that  "  writs  of  nt 
exeat  regno  are  properly  to  be  granted,  according  to  the  suggestion  of  the 
writ,  in  respect  of  attempts  prejudicial  to  the  King  and  State  (in  which 
case  the  Lord  Chancellor  will  grant  them  upon  prayer  of  any  of  the 
principal  Secretaries,  without  cause  showing  or  upon  such  information 
as  his  Lordship  shall  think  of  weight) ;  but  otherwise  also  they  may  be 
granted  according  to  the  practice  of  long  time  used,  in  case  of  interlopers 
in  trade,  great  bankrupts  in  whose  estates  many  subjects  are  interested, 
or  other  cases  that  concern  multitudes  of  the  King's  subjects,  also  in 
case  of  duels  and  divers  others  "  {Ordinances  in  Chancery,  No.  89,  cited 
Beames  on  Ne  Exeat,  p.  19 ;  Spedding,  vol.  vii.  pp.  771,  772).  See  judg- 
ment of  Lord  Eldon,  L.C.,  in  Etches  v.  Lance,  1802,  7  Ves.  417;  32  E.  R. 
169 ;  and  see  Anon.,  1748,  1  Atk.  521 ;  26  E.  R.  329 ;  Jackson  v.  Petrie, 
1804,  10  Ves.  164;  32  E.  R.  807;  7  R.  R.  368;  Bernal  v.  Marquis 
of  Donegal,  1805,  11  Ves.  43;  32  E.  R.  1004;  Boehm  v.  Wood,  1823, 
Turn.  &  R.  p.  343 ;  37  E.  R.  1132.  As  to  the  history  and  origin  of  the 
writ,  the  reader  is  referred  to  chap.  i.  of  the  work  of  Mr.  Beames  on  the 
subject. 

Present  Limitations  on  Lssue  of  Writ. — The  writ  can  still  be  issued, 
but  it  is  believed  to  be  exceedingly  rare  in  modern  practice,  and  there 
are  but  few  reported  cases  on  the  subject  of  recent  years.  It  has  been 
held  that,  under  the  present  practice,  the  writ  is  not  to  be  issued  in  cases 
where  before  the  Judicature  Acts  the  applicant's  claim  would  not  have 
been  enforceable  in  the  Court  of  Chancery  {Drover  v.  Beyer,  1879,  13 
Ch.  D.  242).  In  the  last-named  case,  and  in  Hands  v.  Hands,  1881,  43 
L.  T.  750,  it  was  held  by  Jessel,  M.R.,  that  it  could  not  issue  except  in 
cases  within  the  provisions  of  sec.  6  of  the  Debtors  Act,  1869,  32  &  33 
Vict.  c.  62.  Under  that  section,  the  plaintiff  in  any  action  at  law,  in 
which,  if  brought  before  the  commencement  of  the  Act,  the  defendant 
would  have  been  liable  to  arrest,  may  obtain  an  order  for  imprisonment 
of  the  defendant  for  a  period  not  exceeding  six  months,  until  he  has 
given  security  that  he  will  not  go  out  of  England  without  leave  of  the 
Court.  Such  order  is  obtained  on  proof  at  any  time  before  tinal  judg- 
ment, by  evidence  on  oath  that  the  plaintiff  has  good  cause  of  action 
against  the  defendant  to  the  amount  of  £50  or  upwards,  and  that  there 
is  probable  cause  for  believing  that  the  defendant  is  about  to  quit 
England,  and  that  his  absence  will  materially  prejudice  the  plaintiff  in 
the  prosecution  of  his  suit  (see  R.  S.  C,  1883,  Order  69).  In  this  absence 
of  modern  authority  it  is  necessary  to  have  regard  to  the  earlier  cases  in 
considering  the  rules  which  governed,  and  which  still  (regard  being  had 
to  the  provisions  of  the  Debtors  Act,  1869)  govern,  the  Court  in  exer- 
cising a  jurisdiction  of  a  very  special  and  delicate  character.  So  special 
indeed  was  the  jurisdiction  considered,  that  in  one  case  it  was  stated 
that  "  the  application  of  this  high  prerogative  writ  to  these  purposes  can 
only  be  justified  by  usage  and  practice.  If  they  will  not  warrant  it 
under  such  circumstances,  I  do  not  know  upon  what  it  is  to  stand  "  {per 
Lord  Eldon,  L.C.,  Etches  v.  Lance,  1802,  7  Ves.  417;  32  E.  R.  169; 
7  R.  R.  368).  In  Dick  v.  Siuinton,  1813,  1  Ves.  &  Bea.  371 ;  35  E.  R. 
145,  the  same  learned  judge  is  reported  to  have  said :  "  The  writ  is  a 
most  powerful  instrument,  and  I  never  apply  it  without  apprehension." 
And  in  another  case  it  was  said  that  the  Court  ought  to  feel  no 
inclination  to  extend  the  application  of  this  high  prerogative  writ 
(  Whitehouse  v.  Partridge,  1818, 3  Swans.  365 ;  36  E.  R.  896 ;  19  R.  li  216). 
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Writ  issued  only  in  Chancery. — The  writ,  then,  was  issued  by  Courts 
of  equity.  There  were  cases  indeed  in  which  the  Court  of  Exchequer 
granted  orders  of  a  similar  nature,  applying  them  only  to  cases  in  which 
the  Court  of  Chancery  would  apply  the  writ  of  ne  exeat  regno  {Bernal  v. 
Marquis  of  Donegal,  1805,  11  Ves.  43;  32  E.  K.  1004). 

Nature  of  Writ,  and  when  Granted. — A  writ  of  ne  exeat  was  in  the 
nature  of  equitable  bail  {Haffey  v.  Haffey,  1807,  14  Ves.  261 ;  33  E.  K. 
521 ;  Dick  v.  Stvinton,  1813,  1  Ves.  &  Bea.  371 ;  35  E.  E.  145).  It  was 
only  granted  in  the  case  of  equitable  claims.  A  party  would  not  be 
held  to  bail  in  equity  in  any  case  in  which  he  could  be  held  to  bail  at 
law  {Pannell  v.  Taylor,  1823,  Turn.  &  E.  96;  37  E.  E.  1031 ;  see  Anon., 
1741,  2  Atk.  210;  26  E.  E.  530;  Ex  parte  Drunker,  1734,  3  P.  Wms. 
312 ;  24  E.  E.  1079 ;  Pearne  v.  Lisle,  1749,  1  Amb.  76 ;  27  E.  E.  47 ; 
Ex  parte  Duncomhe,  1774,  Dick.  503;  21  E.  E.  365;  Atkinson  v. 
Leonard,  1791,  3  Bro.  C.  C.  218 ;  29  E.  E.  499 ;  Whitehouse  v.  Partridge, 
1818,  3  Swans.  365 ;  36  E.  E.  896 ;  19  E.  E.  216 ;  Flack  v.  Holm,  1820, 

1  Jac.  &  W.  405;  37  E.  E.  430;  21  E.  E.  202;  Boeh7n  v.  Wood,  1823, 
Turn.  &  E.  p.  344;  37  E.  E.  1132). 

Where,  however,  the  Court  of  Chancery  had  a  concurrent  jurisdiction 
with  Courts  of  law,  as  in  cases  of  account,  the  writ  was  allowed,  even 
though  bail  might  be  had  at  law  (Jones  v.  Samjjson,  1803,  8  Ves.  593 ; 
32  E.  E.  485;  Jones  v.  Alephsin,  1810,  16  Ves.  470;  33  E.  E.  1063; 
Flack  V.  Holm,  1820,  1  Jac.  &  W.  405;  37  E.  E.  430;  21  E.  E.  202; 
Boehm  V.  Wood,  1823,  Turn.  &  E.  344;  37  E.  E.  1132).  And  in  cases 
of  alimony  decreed  by  the  spiritual  Court,  the  writ  was  also  allowed 
{Anon.,  1741,  2  Atk.  210;  26  E.  E.  530;  Shaftoe  v.  Shaftoe,  1802, 
7  Ves.  171 ;  32  E.  E.  70 ;  11  E.  E.  212 ;  Daivson  v.  Dawson,  1803,  7  Ves. 
173 ;  32  E.  E.  71). 

The  claim  must  have  been  one  of  a  pecuniary  character,  and  for  a 
sum  certain  {Anon.,  1748, 1  Atk.  521 ;  26  E.  E.  329  ;  Cock  v.  Davie,  1801, 
6  Ves.  283;  31  E.  E.  1053;  Doehm  v.  Wood,  1823,  Turn.  &  E.  344; 
37  E.  E.  1132),  and  payable  in  prcesenti  {Whitehouse  v.  Partridge,  1818, 
3  Swans.  365  ;  36  E.  E.  896 ;  19  E.  E.  216 ;  Doehm  v.  Wood,  1823,  Turn. 
&  E.  344;  37  E.  E.  1132);  and  see  the  modern  case  of  Colverson  v. 
Dloomjield,  1885,  29  Ch.  D.  341,  where  the  writ  was  refused  against 
a  trustee  who  had  been  ordered  to  pay  a  sum  of  money  into  Court 
within  seven  days  after  service  of  an  order,  which  had  not  been  served. 
See  also  In  re  Underwood,  1903,  51  W.  E.  335,  in  which  case  the  applica- 
tion was  refused  where  it  was  not  clear  that  the  money  had  ever  been  in 
his  possession  or  under  his  control  within  the  meaning  of  the  exception 
in  sec.  4  (3)  of  the  Debtors  Act,  1869.  Where  a  person  had  been  ordered 
to  pay  an  admitted  balance  into  Court  by  a  certain  day,  the  writ  was 
ordered  to  issue  although  the  day  for  payment  had  not  arrived  {Sohey 
V.  Sobeij,  1873,  L.  E.  15  Eq.  200). 

A  present  vested  interest,  though  capable  of  being  divested,  is  a 
sufficient  interest  to  support  the  writ  {Hov)kins  v.  Howkins,  1860, 1  Drew. 
&  Sm.  75 ;  62  E.  E.  306).  In  a  suit  for  specific  performance  the  writ 
was  refused,  where  a  covenant  in  an  agreement  for  a  lease  was  broken, 
and  a  verdict  obtained  for  damages  for  the  breach,  and,  the  plaintiff 
having  died,  the  damages  were  lost  at  law  (Jenkins  v.  Parkinson,  1833, 

2  Myl  &  K.  5 ;  39  E.  E.  846).  As  to  granting  the  writ  in  cases  of 
specific  performance  generally,  see  Doehm  y.  Wood,  1823,  Turn  &  E.  332; 
37  E.  R.  1128. 

The  Court  would  not  grant  the  application  for  the  writ  unless  the 
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applicant  was  in  a  position  to  swear  positively  that  the  defendant  was 
indebted  in  a  certain  sum  {Rico  v.  Gucdtier,  1747,  3  Atk.  501 ;  26  E.  R. 
1088 ;  Thompson  v.  Smith,  1865,  13  W.  K.  422) ;  though  on  a  bill  for  an 
account  it  was  sufficient  if  the  plaintiff  swore  to  a  balance  to  the  best  of 
his  belief  {Rico  v.  Gualtier,  uhi  supra),  but  facts  or  declarations  as  to  the 
grounds  of  such  belief  were  required  to  be  stated  {Amsinck  v.  Barklay, 
1803,  8  Ves.  594;  32  E.  R.  486). 

The  writ  was  refused  against  a  member  of  Parliament  going  to 
Ireland  {Bernal  v.  Marqitis  of  Donegal,  1805,  11  Ves.  43  ;  32  E.  R.  1004). 
It  was  allowed  to  prevent  a  defendant  proceeding  to  Scotland  {Dones 
Case,  1714,  1  P.  Wms.  263 ;  24  E.  R.  380 ;  and  see  Mackintosh  v.  Ogilvie, 
1747,  Dick.  119 ;  21  E.  R.  213).  The  writ  was  not  granted  to  a  plaintiff 
resident  out  of  the  jurisdiction  {Hyde  v.  Whitfield,  1815,  19  Ves.  342; 
34  E.  R.  544;  13  R.  R.  215;  Smith  v.  Nethersole,  1832,  2  Russ.  &  M. 
450  ;  39  E.  R.  465).  The  circumstance  of  the  defendant  being  a  foreigner 
was  held  to  be  no  ground  for  discharging  the  writ,  although  by  the  law 
of  his  own  country  he  was  not  subject  to  arrest  upon  unliquidated 
balances  of  account  {Flack  v.  Holm,  1820, 1  Jac.  &  W.  405  ;  37  E.  R.  430  ; 
21  R.  R.  202).  The  writ  could  be  obtained  by  a  defendant  on  an  account 
against  a  co-defendant  {Dones  Case,  1  P.  Wms.  263 ;  24  E.  R.  380 ;  and 
see  Sohey  v.  Sohey,  1873,  L.  R.  15  Eq.  200).  It  has  been  granted  against 
a  contributory  in  default  under  an  order  of  the  Master  for  a  call  without 
bill  filed  {In  re  North  of  England  Joint-Stock  Banking  Co.,  Mawers  Case, 
1851,  4  De  G.  &  Sm.  349 ;  64  E.  R.  864).  The  Court  granted  the  writ 
against  an  attorney  upon  a  sum  found  by  the  Master's  report  to  have 
been  overpaid  him  {Loyd  v.  Cardy,  1701,  Prec.  in  Ch.  171 ;  24  E.  R.  82). 

Application,  how  Made. — The  application  for  the  writ  is  made  by  ex 
parte  motion,  and  may  be  made  at  any  time  before  final  judgment. 
•  Under  the  practice  of  the  Court  of  Chancery,  it  was  not  necessary  that 

the  writ  should  be  prayed  for  in  the  bill  {Collinson  v.  ,  1811, 

18  Ves.  353;  34  E.  R.  351 ;  11  R.  R.  212).  The  application  should  be 
prompt  {Jackson  v.  FeCrie,  1804,  10  Ves.  164 ;  32  E.  R.  807 ;  7  R.  R.  368). 

Evidence  in  Support. — In  support  of  the  application,  evidence  is 
required  as  well  of  the  debt  as  of  the  circumstances  on  which  it  arises, 
and  of  the  fact  of  the  defendant's  intention  to  go  abroad,  or  of  his  threats 
or  declarations  to  that  effect,  or  of  any  overt  act  from  which  such 
intention  can  be  reasonably  inferred  {Russell  v.  Ashhy,  1799,  5  Ves.  96; 
31  E.  R.  490  ;  Amsinck  v.  Barklay,  1803,  8  Ves.  594j  32  E.  R.  486).  In 
accordance  with  the  decision  in  Drover  v.  Beyer,  1879,  13  Ch.  D.  242,  to 
which  allusion  has  been  made  supra,  it  must  now  be  shown  that  the 
case  is  within  sec.  6  of  the  Debtors  Act,  1869,  and  that  the  absence  of 
the  defendant  will  materially  prejudice  the  plaintifl'  in  the  prosecution 
of  his  action.  The  application  was  refused  where  it  was  not  clear  from 
the  evidence  that  the  defendant  intended  to  leave  England  {In  re 
Underwood,  1903,  51  W.  R.  335). 

Evidence  is  usually  given  by  affidavit.  The  affidavit  as  to  debt  was 
required  to  be  positive,  as  positive  indeed  as  an  affidavit  to  hold  to  bail, 
evidence  upon  information  and  belief  being  admitted  only  in  matters  of 
account  {Roddam  v.  Hetherington,  1799,  5  Ves.  91 ;  31  E.  R.  487 ;  Jackion 
V.  Fetrie,  1804,  10  Ves.  164;  32  E.  R.  807;  7  R.  R.  368;  Flack  v.  Holm, 
1820, 1  Jac.  &  W.  405  ;  37  E.  R.  43 ;  21 R.  R.  202 ;  Boehm  v.  Wood,  1823, 
Turn.  &  R.  p.  344;  37  E.  R.  p.  1132).  An  admission,  however,  by  the 
defendant  would  certainly  do  as  well  as  an  affidavit  {per  Lord  Rosslyn, 
L.C.,  Roddam  v.  Hetherington,  1799,  5  Ves.  91;  31  E.  R.  487).     The 
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evidence  that  defendant  intends  to  go  abroad  must  also  be  positive  in 
its  character  {Etches  v.  Lance,  1802,  7  Ves.  417;  32  E.  K.  169;  Oldham 
V.  Oldham,  1802,  7  Ves.  410;  32  E.  K.  166;  Jones  v.  Alephsin,  1810, 
16  Ves.  470;  33  E.  R.  1063).  It  is  not  necessary  that  the  affidavit 
should  be  by  the  plaintiff  himself,  nor  that  it  should  be  made  by  the 
party  giving  the  information  upon  which  the  deponent  founds  his  belief, 

if  it  comes  from  persons  of  the  defendant's  family  {Collinson  v. , 

1811,  18  Ves.  353;  34  E.  R.  351;  11  R.  R.  212).  The  affidavit  was 
sufficient  if  it  stated  that  the  debt  would  be  endangered,  without 
stating  that  the  defendant  was  going  abroad  to  avoid  the  jurisdiction 
{Etches  V.  Lance,  1802,  7  Ves.  417;  32  E.  R.  169;  Stewart  v.  Graham, 
1815,  19  Ves.  313;  34  E.  R.  533). 

Furnishing  Copies  of  Affidavit. — In  the  case  of  an  ex  parte  applica- 
tion for  a  writ  of  ne  exeat  regno,  the  party  making  such  application  must 
furnish  copies  of  the  affidavits  upon  which  it  is  granted,  upon  payment 
of  the  proper  charges,  immediately  upon  the  receipt  of  a  written  reques 
and  undertaking  to  pay  such  charges,  or  within  such  time  as  may  be 
specified  in  such  request,  or  may  have  been  directed  by  the  Court  or  a 
judge  (Order  66,  r.  7  (/)). 

Form  of  Order. — The  order  directs  the  amount  for  which  the  writ  is 
marked  for  security  to  be  at  length  and  not  in  figures.  Eor  form  of 
order,  see  Seton,  p.  515. 

Undertaking  m  Damages. — The  Court  usually  insists  as  a  condition 
of  granting  the  writ,  that  the  applicant  shall  give  an  undertaking  to  be 
answerable  for  any  damages  which  the  Court  may  hereafter  award  in 
consequence  of  the  issue  of  the  writ. 

Form  of  Writ. — The  writ,  addressed  to  the  sheriff,  recites  the  fact  of 
defendant's  indebtedness,  and  that  he  designs  quickly  to  go  into  parts 
beyond  the  seas,  to  the  prejudice  of  the  plaintiff,  and  commands  the 
sheriff  to  cause  the  defendant  to  give  security  in  the  sum  mentioned  in 
the  order  that  he  will  not  go  abroad  without  leave  of  the  Court ;  and  in 
the  event  of  refusal  to  give  such  bail  or  security,  the  sheriff  is  to  commit 
the  defendant  to  prison  until  security  be  given.  For  form  of  writ,  see 
Daniell's  Forms,  p.  852. 

Where  the  writ  issues  against  an  executor  at  the  instance  of  a 
legatee,  it  must  be  marked  for  the  whole  amount  due,  not  only  to  the 
plaintiff,  but  to  other  parties  interested  {Pannell  v.  Taylor,  1823,  Turn. 
&  R.  96 ;  37  E.  R.  1031).  If  it  issues  for  a  larger  sum  than  is  due,  the 
Court  will  order  that  so  much  only  be  raised  as  is  really  due,  without 
quashing  the  writ  {ibid. ;  Grant  v.  Grant,  1827, 3  Russ.  598  ;  38  E.  R.  699  ; 
27  R.  R.  135). 

Writ,  how  Executed. — After  caption  by  the  sheriff,  the  defendant,  in 
order  to  obtain  his  discharge,  must  execute  a  bond,  with  two'sureties,  to 
the  sheriff,  in  double  the  sum  marked  on  the  writ,  conditioned  not  to  go 
or  attempt  to  go  into  parts  beyond  the  seas  without  leave  of  the  Court 
(Turner's  Chancery  Practice,  p.  990 ;  Daniell's  Forms,  p.  853).  What  the 
sheriff  does  in  a  case  of  ne  exeat  regno  is  upon  his  own  responsibility 
{Boehrri  v.  Wood,  1823,  Turn.  &  R.  340;  37  E.  R.  1131). 

Discharge  of  Writ. — A  writ  of  ne  exeat  regno  may  be  discharged  upon 
application  made  by  motion,  with  notice  to  the  party  who  obtained  the 
order  for  the  writ  to  issue.  The  writ  will  be  discliarged  if  it  be  shown 
to  have  been  irregularly  issued  {Hyde  v.  Whitfield,  1815,  19  Ves.  341; 
34  E.  R.  544;  13  R.  R.  215;  Flach  v.  Holm,  1820,  1  Jac.  &  W.  405; 
37  E.  R.  430;  21  R.  R.  202;  Sichel  v.  Raphael,  1861,  4  L.  T.  114).     It 
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will  not  be  discharged  upon  an  affidavit  denying  intention  to  go  abroad 
(Amsinck  v.  Barklay,  1803,  8  Ves.  594;  32  E.  R  486).  A  writ  was  dis- 
charged where  there  was  a  strong  primd  facie  case  that  nothing  was  due 
(Leo  V.  Lambert,  1827,  3  Kuss.  417 ;  38  E.  E.  632).  It  will  be  discharged 
if  defendant  brings  into  Court  the  sum  for  which  the  writ  is  marked 
{Evans  v.  Evans,  1790, 1  Ves.  Jun.  96 ;  30  E.  E.  247 ;  Stewart  v.  Graham, 
1815,  19  Ves.  313;  34  E.  K.  533;  Dick  v.  Swinton,  1813,  1  Ves.  &  Bea. 
371 ;  35  E.  R  145). 

Where  a  writ  of  ne  exeat  was  obtained  immediately  after  the  com- 
mencement of  the  action,  and  defendant  was  arrested  thereunder,  but 
discharged  on  payment  of  the  sum  for  which  the  writ  was  marked,  but 
he  took  no  steps  to  have  the  writ  set  aside,  it  was  held  that  it  must  be 
taken  to  have  been  properly  issued,  and  the  Court  refused  to  allow 
damages  for  the  arrest  {Lees  v.  Patte7^son,  1878,  7  Ch.  D.  866).  Where 
the  Court  is  of  opinion  that  the  writ  has  been  improperly  obtained,  an 
inquiry  as  to  damages  will  be  directed  under  the  undertaking  required 
from  the  party  on  application  for  the  writ  (Sichel  v.  Baphael,  1861, 
4  L.  T.  114;  for  form  of  order,  see  Seton,  p.  516). 

\_Authorities. — Beames'  Brief  View  of  the  Writ  of  Ne  Exeat,  2nd  ed., 
1824;  Comyn's  Digest,  5th  ed.,  1822,  tit.  "Chancery,"  4  B;  Daniell's 
Chancery  Practice,  7th  ed.,  1901,  chap.  xxvi. ;  Daniell's  Chancery  Forms, 
5th  ed.,  1901,  chap,  xxvii. ;  Seton's  Jvdgments  and  Orders,  6th  ed.,  1901, 
chap.  XXX. ;  Sidney  Smith's  Chancery  Practice,  7th  ed.,  1862,  pp.  840-844 ; 
Story's  Equity  Jurisprudence,  2nd  English  ed.,  1892,  pp.  1003-1008; 
Turner's  Chancery  Practice,  6th  ed.,  1825,  pp.  984-992.] 

Negative. — See  Burden  of  Proof;  Pleading;  Presumptions. 

Negative  Pregnant. — "A  negative  pregnant  is  such  a  form 
of  negative  expression  as  may  imply  or  carry  within  it  an  affirmative 
proposition  "  (Odgers,  Pleading,  6th  ed.,  p.  154).  See,  as  an  illustration, 
Myn  V.  Cole,  Cro.  Jac.  87 ;  79  E.  R  75,  where,  in  an  action  of  trespass, 
the  plaintiff  replied,  to  a  plea  by  the  defendant  that  the  plaintiff's 
daughter  gave  him  licence,  that  the  defendant  did  not  commit  the  act 
complained  of  hy  her  licence ;  held  that  the  plaintiff  should  have  traversed 
the  trespass  by  itself  or  the  licence  by  itself,  and  not  both  together. 
8ee  K.  S.  C,  Order  19,  rr.  17-19. 
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Negligence. 

Definition. — Negligence  in  law  signifies  a  coming  short  of  the 
performance  of  duty. 

Notions  of  Dnty  and  Bight. — Duty  is  the  obligation  binding  members 
of  the  community  so  to  act  as  not  to  infringe  the  rights  of  other  mem- 
bers of  the  community.  Each  member  of  the  community  has  a  right  to 
the  enjoyment  of  personal  security,  personal  liberty,  and  personal  pro- 
perty, so  far  as  enjoyment  of  them  is  not  limited  by  considerations  of 
the  general  good;  and,  besides,  to  those  civil  privileges  which  the 
existence  of  society  secures. 

Standard  of  Duty. — As  civil  society  becomes  more  complex,  greater 
inroads  are  made  upon  the  rights  of  individuals,  and  the  duties  exacted 
from  its  members  are  increased  both  in  number  and  minuteness.  Failure 
to  attain  the  standard  of  duty,  that  is  to  say  negligence,  is  a  relative 
notion  dependent  on  the  idea  of  duty  which  is  adopted  for  the  time 
being  and  in  the  circumstances. 

Duty  Implies  Intelligent  Agency. — As  manners  change  or  develop, 
and  the  mechanical  appliances  in  daily  use  improve  in  construction, 
and  the  customary  methods  of  using  them  indicate  the  attainment 
of  a  greater  skill  in  the  workman,  the  standard  of  duty  advances  in 
like  proportion ;  so  that  always  there  is  required  by  law  from  one 
acting  80  as  to  interfere  with  another,  such  an  amount  of  care  and 
caution  as  an  average,  prudent,  and  intelligent  man  dealing  in  his  own 
concerns  would  exert.  If  the  matter  is  one  where  special  skill  is  pro- 
fesst'd — a  matter  not  of  general  duty,  but  of  private  arrangement — the 
skill  shown  must  be  that  of  the  ordinary  and  average  skilled  person ; 
but  in  general,  the  rule  of  duty  is  one  suited  to  the  average  standard 
of  intelligence  and  care  amongst  ordinary  people.  [See  Contractual 
Duties,  infra,  p.  572,  and  Professional  Duty,  infra,  p.  575.] 

Till  a  duty  is  shown  to  exist  from  the  person  alleged  to  be  in 
default  towards  the  person  damnified,  there  can  be  no  negligence. 
[The  rule  is  thus  stated  by  Lord  Herschell,  in  Memhery  v.  G.  W.  Ely., 
1889,  14  App.  Cas.  p.  190  :  "  Whenever  there  is  a  charge  of  negligence 
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it  is  of  the  utmost  importance,  in  order  to  avoid  confusion  and  the 
danger  of  mistake,  to  remember  that  negligence  implies  the  allegation 
of  a  breach  of  duty — a  duty  to  take  care — and  to  inquire  at  once  what 
duty,  if  any,  there  was  on  the  part  of  the  person  charged  with  negligence 
to  take  care ;  and  if  there  was  any  such  duty,  what  was  the  extent  of 
it  at  the  time  and  under  the  circumstances  which  existed  on  the  occasion 
when  negligence  is  alleged  to  have  been  committed."]  In  determining 
whether  a  duty  does  exist,  certain  leading  principles  may  be  taken 
as  guides. 

Neffligence  Actionable,  as  it  Violates  the  General  Duty  not  to  Interfere 
with  Eights  of  Others.  —  It  is  obvious  that  the  existence  of  society 
necessitates  the  observance  by  man  to  man  of  defined  rules  of  conduct, 
the  breach  of  which  must  be  attended  with  liability ;  while  there  can 
be  no  adequate  liability,  which  is  not  based  upon  an  intelligent, 
responsible  perception.  No  one  is  liable  in  respect  of  damage  wrought 
by  a  convulsion  of  nature  {per  Cockburn,  C.J.,  Nugent  v.  Smith,  1876, 
1  C.  P.  D.  423,  at  435) ;  nor  "  if  a  man  by  force  take  my  hand  and  strike 
you,"  am  I  liable  (Weaver  v.  Ward,  1616,  14  Jac.  i.  Hob.  134; 
80  E.  R  284).  At  the  root  of  the  legal  notion  of  duty  is  the  power 
not  merely  to  distinguish  and  will,  but  to  act.  Again,  given  the 
intelligent  agency,  there  must  be  a  subject-matter  with  reference  to 
which  it  must  act  or  forbear.  And  this  is  found  in  the  whole  body 
of  the  civil  rights  of  others.  "Any  invasion  of  the  civil  rights  of 
another  person  is  in  itself  a  legal  wrong,  carrying  with  it  liability  to 
repair  its  necessary  or  natural  consequences,  in  so  far  as  these  are 
injurious  to  the  person  whose  right  is  infringed,  whether  the  motive 
which  prompted  it  be  good,  bad,  or  indifferent"  {per  Lord  Watson, 
Allen  V.  Flood,  [1898]  A.  C.  1,  at  92).  Where,  then,  there  is  the  right 
of  another  not  to  be  interfered  with,  there  arises  a  duty  not  to  inter- 
fere ;  and  any  interference  is  default  in  duty,  which  may  be  treated  as 
negligence  in  so  far  as  the  interference  can  be  viewed  as  a  failure 
to   attain  the  standard  of  legal  duty. 

Whether  the  natural  right  to  act  has  been  restrained,  is  a  question 
to  be  decided  by  positive  law.  The  restraint  imposed  is  a  duty.  The 
right  of  an  individual  to  be  free  from  interference  does  not  impose 
a  duty  on  those  around  him  actively  to  intercept  for  his  benefit  any 
train  of  consequences  already  in  motion,  it  merely  points  tlieir  duty 
not  voluntarily  to  give  any  new  direction  to  action  which,  unchecked, 
may  be  injurious  to  him  {Scott  v.  Shepherd,  1704,  1  Sm.  L.  C,  11th  ed., 
454) ;  nor  does  it  so  much  as  require  that  a  man  should  scrutinise 
every  agency  he  sets  in  motion,  with  a  view  to  secure  perfect  immunity 
for  all  those  who  may  come  in  the  sphere  of  the  forces  he  has  set 
in  motion.  "  The  ordinary  business  of  life  could  not  go  on  if  we  liad 
not  a  right  to  rely  upon  things  being  properly  done  when  we  have 
committed  and  intrusted  them  to  persons  whose  duty  it  is  to  do  things 
of  that  nature,  and  who  are  selected  for  the  purpose  with  prudence 
and  care,  as  being  experienced  in  the  matter,  and  are  held  re8j)on8ible 
for  the  execution  of  the  work  "  {per  Lord  Westbury,  Daniel  v.  MHro- 
politan  Ely.  Co.,  1870,  L.  R  5  H.  L.  45,  at  61).  But  it  does  require 
that,  "  if  one  man  is  near  to  another,  or  is  near  to  the  property  of 
another"  {Le  Lievre  v.  Gaidd,  [1893]  1  Q.  B.  491,  at  497).  he  sliould 
regard  the  probability  of  any  act  of  his  interfering  with  that  other ; 
and  if  it  does  interfere,  after  this  duty  to  be  careful  so  as  not  tointerfere 
has  been  raised,  he  violates  a  duty  towards  that  other. 
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Besides  the  general  duty  not  to  interfere  with  the  rights  of  others, 
each  person  may,  within  certain  limits,  so  regulate  his  conduct  by 
agreement  with  others  as  to  create  special  duties  to  them.  These  duties 
are  dependent  upon  the  terms  of  the  contracts  entered  into. 

Law  Provides  for  Ordinary  and  Average  Events,  not  for  Extraordinary 
Occurrences. — In  providing  against  interference  with  the  rights  of  others, 
it  is  not  every  development  of  consequence  that  must  be  foreseen.  "  The 
law  provides  for  that  which  is  common,  not  for  that  which  is  unusual " 
{per  Parke,  B.,  Hawtayne  v.  Bourne,  1841,  7  Mee.  &  W.  595,  at  598 ; 
56  K.  K.  806;  cp.  Gvnlliam  v.  Twist,  [1895]  2  Q.  B.  84);  [also  Eastern 
Telegraph  Co.  v.  Cape  Town,  [1902]  A.  C.  381,  from  which  it  appears 
that  "  a  man  cannot  increase  the  liabilities  of  his  neighbour,  by  applying 
his  own  property  to  special  uses,  whether  for  business  or  pleasure,"  e.g. 
by  the  use  of  delicate  scientific  instruments  which  are  injured  by  his 
neighbours'  storage  of  electricity] ;  and  if  the  consequences  of  any  act 
prove  other  than  those  which  an  average  prudent  man  might  reasonably 
foresee,  if  his  attention  were  called  to  the  situation,  the  act  is  not 
turned  into  a  breach  of  duty  merely  because  its  result  is  an  injurious 
consequence  which,  if  foreseen,  should  have  been  refrained  from  {Blyth 
\ .  Birmingham  Water  Works  Co.,  1856,  11  Ex.  Kep.  781).  The  quality  of 
the  act  is  determined  by  the  consideration  whether  an  average  prudent 
man,  by  considering  the  situation  apart  from  the  result,  might  be  expected 
to  foresee  an  injurious  result  from  the  action.  If  he  would,  there  is  a 
duty  to  refrain  from  acting.  If  he  would  not,  even  though  damage  accrue 
to  another,  he  is  under  no  duty.  But  if,  in  the  face  of  a  duty  to  refrain, 
a  man  persists  in  acting,  and  damage  flows  from  his  action,  even  though 
the  consequences  are  abnormal  and  such  that  no  reasonable  man  ante- 
cedently could  anticipate,  he  is  liable  for  all  the  consequences  so  long  as 
they  flow  in  uninterrupted  sequence  from  the  original  default  {Smith  v. 
London  and  South-  Western  Ely.  Co.,  1870,  L.  R.  6  0.  P.  14 ;  [approved  in 
Bull  V.  Shoreditch  Borough,  1902,  1  L.  G.  R.  81 ;  S.  C.  (H.  L.)  2  iUd.  756]). 
The  distinction  is  this :  in  the  one  case  the  act  does  not  denote  a  failure 
of  duty ;  it  is  lawful,  and  none  the  less  so  because  other  things  induce  a 
damage  which  is  not  due  to  its  original  nature ;  in  the  other  case,  what 
was  done  was  in  its  origin  a  breach  of  duty,  and  the  wrong-doer  cannot 
qualify  the  consequence  of  his  default  at  the  expense  of  others ;  [cp. 
Sneeshy  v.  Lancashire  and  Yorkshire  Ely.,  1874,  L.  R.  9  Q.  B.  263,  268. 
"  In  tort  the  defendant  is  liable  for  all  the  consequences  of  his  illegal  act, 
where  they  are  not  so  remote  as  to  have  no  direct  connection  with  the 
act,  as  by  lapse  of  time,  for  instance  "  {per  Quain,  J.).] 

Notion  of  Fault  at  the  Boot  of  Legal  Conception  of  Duty. — This  notion 
of  fault  is  as  essential  to  the  conception  of  negligence  as  is  the  notion 
of  duty.  In  fact,  it  is  merely  another  aspect  of  it.  Where  thare  is  fault, 
there  must  be  a  duty ;  and  duty  unperformed  implies  fault.  The  only 
case  of  exception  to  this  is  where  what  else  would  be  fault,  and  what 
is  fault  primd  facie,  is  yet  excused  because  what  is  done  is  done  by 
compulsion  or  without  capacity  of  intelligent  assent  (  Weaver  v.  Ward, 
14  Jac.  I.  Hob.  134 ;  80  E.  R.  284). 

Res  ipsa  loquitiir.— Where  the  duty  is  so  plain  as  to  admit  of  no 
denial,  the  presumption  that  failure  in  performance  indicates  fault  is 
expressed  by  the  maxim  Ees  ipsa  loquitur.  The  damage  tells  its  own 
story — (1)  Where  the  agency  producing  it  should  be  under  the  control  of 
any  person  indicated  (%r?^c  v.  Boadle,  1863,  2  H.  &  C.  733);  (2)  where 
an  accident  happens  in  doing  anything  which  experience  suggests  does 
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not  ordinarily  happen  where  proper  precautions  are  observed  (  Watson 
V.  Weekes,  cited  Tolhausen  v.  Davies,  1888,  57  L.  J.  Q.  B.  392  at  394) 
The  inference  may  be  shown  to  be  incorrect,  but,  till'  it  is,  mere  proof 
of  the  damage  suggests  both  the  duty  and  fault  in  not  attaining  to 
the  standard  of  it.  [In  Hammack  v.  TVliite,  1862,  11  C.  B.  N.  S.  588 
Erie,  C.J.,  says :  "  All  cases  where  the  happening  of  an  accident  has  been 
held  to  be  primd  facie  evidence  of  negligence  have  been  cases  of  contract " 
(cited  by  Willes,  J.,  in  Sviith  v.  G.  E.  Rly.,  1866,  L.  li.  2  C.  P.  10).  That 
this  is  so  in  the  ordinary  case  of  bailment  is  evident  from  Dollar  v. 
Greenfield  (H.  L.,  Times,  May  19,  1905).  In  tort,  it  is  the  exception  for 
the  maxim  to  apply,  and  Willes,  J.,  accounts  for  the  cases  of  Scott  v. 
London  Dock  Co.,  1865,  3  H.  &  C.  596,  and  Bijrne  v.  Boadle,  mpra, 
on  the  ground  that  "  there  the  defendants  had  in  their  possession  and 
under  their  control  something  which  was  dangerous  unless  reasonable 
precautions  were  taken  to  prevent  injury  to  third  persons." 

Other  cases  of  tort  where  the  maxim  has  been  held  applicable  are 
Briggs  v.  Oliver,  1866,  35  L.  J.  Ex.  163 ;  Kearney  v.  Z.  B.  &  S.  C.  Rly., 
1871,  L.  E.  6  Q.  B.  759 ;  and  Chaproniere  v.  Mason,  C.  A.,  1905,  21 
T.  L.  K.  633.  In  the  case  last  cited  the  plaintiff  had  sustained  injury 
by  biting  on  a  stone  in  a  bun.  The  Court  of  appeal  held  that  Jelf,  J., 
was  wrong  in  directing  the  jury  that  it  was  for  the  plaintiff  to  make 
out  negligence  in  the  first  instance,  the  facts  as  to  the  manufacturing 
process  were  in  the  knowledge  of  the  defendant,  not  the  plaintiff.] 

Culpa  tenet  suos  auctores  tantum. — Perhaps  the  wildest  generalisa- 
tion to  be  found  amongst  principles  of  law  bearing  on  negligence  is 
that  which  designates  those  responsible  for  fault,  Culpa  tenet  mos 
auctores  tantum.  A  man  is  liable  for  the  consequences  of  his  conduct, 
if  he  is  in  fault  and  he  alone  is  liable.  If  he  is  not  in  fault,  loss  lies 
where  it  falls.  Where  duty  and  fault  coexist,  liability  for  negligence 
attaches  to  the  auctores,  whether  they  are  such  in  fact  or  only  by 
construction  of  law. 

EuLE  OF  Personal  Liability. 

In  most  cases,  at  any  rate,  a  man  is  under  no  obligation  to  act; 
if,  notwithstanding,  he  chooses  to  act,  he  must  take  the  consequences 
of  his  choice.  If  his  act  injures  another  person,  he  must  indemnify 
that  other  from  the  consequences  which  his  exercise  of  choice  and 
action  have  produced  (seeder  Eede,  J.,  Y.-B.,  21  Hen.  vii.  pi.  5,  at  28a, 
cited  Leame  v.  Bray,  1803,  3  East,  593).  If  the  action  is  constrained 
and  the  person  acting  altogether  blameless  in  the  production  of  the 
circumstances  which  compel  action,  there  is  no  liability,  for  there  is  no 
fault  (Com.  Dig.,  5th  ed.,  "Battery"  (A),  note  d\  Holmes  v.  Mather, 
1875,  L.  E.  10  Ex.  261).  Again,  action  may  be  in  itself  indifferent, 
but  may  take  its  colour  from  the  circumstances.  To  drive  fast  on 
Salisbury  Plain  with  no  one  in  sight  is  what  any  prudent  man 
might  reasonably  do,  and  if  an  accident  happens  through  driving 
over  a  man,  who  was  lying  concealed  there,  there  is  no  liability,  for 
there  is  no  fault.  To  drive  as  fast  down  Cheapside  at  midday  as  is 
allowable  on  Salisbury  Plain  with  no  one  in  sight,  is  an  act,  even  if 
possible,  blameworthy ;  and  in  the  event  of  a  collision,  is  an  act  which 
presumes  fault  {Le  Lievre  v.  Gould,  [1893]  1  Q.  B.  491).  Yet  even  here 
the  existence  of  fault  may  be  negatived,  and  with  it  resix)nsibility ;  as 
by  showing  that  the  fast  driving  and  the  collision  were  due  to  the 
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incalculable  impulse  of  a  restless  horse,  and  that  there  was  no  fault 
(Hammack  v.  White,  1862,  11  0.  B.  N.  S.  588;  Manzoni  v.  Dowjlcts, 
1880,  6  Q.  B.  D.  145).  Unavoidable  accident  is  on  the  same  ground 
never  actionable  ( Wakeman  v.  Robinson,  1823,  1  Bing.  213 ;  25  E.  R 
618). 

It  has  been  noted  that  an  act  is  not  wrongful  merely  because  in  its 
consequences  damage  results  to  others,  if  those  consequences  were  not 
the  ordinary  and  natural  results  to  be  anticipated  from  the  act ;  so,  too, 
where  damage  has  resulted  to  anyone  which  is  traceable  to  an  act  not  in 
ordinary  circumstances  done  by  the  person  from  or  upon  whose  property 
the  damage  has  come,  fault  will  not primd facie  be  imputed  to  him;  for 
experience  teaches  that  the  class  of  acts  to  which  the  act  causing  damage 
is  referred  are  not  ordinarily  done  by  the  property  owner,  or  by  those 
for  whose  lapses  from  duty  he  is  responsible  (  Welfare  v.  London,  Brirjhton, 
and  South  Coast  Ely.  Co.,  1869,  L.  K.  4  Q.  B.  693  ;  cp.  Kearney  v.  London, 
Brighton,  and  South  Coast  Ely.  Co.,  1870,  L.  K.  5  Q.  B.  411,  in  Ex.  Ch. 
L.  R.  6  Q.  B.  759).  If  the  class  of  acts  were  ordinarily  done  by  them, 
the  occurrence  of  damage  arising  from  an  act  of  the  class  would  impute 
liability. 

Respondeat  sicperior. — To  the  rule  that  it  is  only  the  doer  of  the  act 
complained  of  who  is  legally  answerable  for  the  consequences  of  it,  there 
is  a  gloss  which  immensely  extends  the  meaning  of  the  words  suos 
auctores.  Auctores  are  not  merely  those  who  do,  but  those  who,  whether 
expressly  or  tacitly,  authorise  the  doing  of  anything.  The  legal  principle 
applicable  is  summed  up  in  the  words  respondeat  superior  (13  Edw.  I. 
c.  11,  2  Co.  Lnst.  379),  which  points  the  maxim  of  law.  Qui  per  alium 
facit,  per  se  ipsum  facere  videtur  (Co.  Litt.  258a).  Our  liability  for  our 
acts  is  not  limited  to  those  we  do  with  our  own  hands,  but  extends  to 
those  we  do  by  using  the  hands  of  others,  so  far  as  those  others  do  not 
go  beyond  the  sphere  prescribed  for  their  action — so  far  as  they  act 
within  the  scope  of  the  authority  given  to  them  (Smith  v.  Keal,  1882, 
9  Q.  B.  1).  340,  per  Jessel,  M.R,  at  351);  and  this  extends  to  cover  all 
acts  done  in  the  course  of  the  service  and  for  the  master's  benefit,  not 
only  though  no  privity  of  the  master  be  proved  {Mackay  v.  Commercial 
Bank  of  New  Brunswick,  1874,  L.  R.  5  P.  C,  394),  but  even  in  the  face 
of  a  distinct  prohibition,  if  the  act  is  one  of  the  class  of  acts  ordinarily 
done  by  servants  acting  in  their  employment  {Limpus  v.  London  General 
Omnibus  Co.,  1862,  1  H.  &  C.  526).  But  this  liability  only  exists  in  the 
case  of  acts  done  for  us  which,  if  not  done  with  the  hands  of  others, 
would  be  done  with  our  own.  It  does  not  extend  to  work  done 
for  us  in  which  we  are  only  concerned  in  the  result  as  distinguished 
from  the  means  of  effecting  it,  with  the  exceptions  to  be  noticed  in 
A  moment.  * 

Resj)onsibility  does  not  Extend  beyond  Master. — Where  the  relationship 
between  two  people  is  not  that  of  master  and  servant,  there  is  no 
derivative  liability — the  shortcomings  of  the  one  in  attaining  the 
standard  of  duty  cannot  be  cast,  by  the  person  whose  rights  are 
infringed,  upon  the  other  {Whitfield  v.  Lord  Le  Be  Spencer,  1778, 
2  Cowp.  754).  The  most  common  illustration  of  this  is  perhaps  the 
•case  of  proceedings  against  the  managing  body  of  a  hospital  or  such 
institution,  for  alleged  defaults  of  the  medical  men  on  their  staff.  The 
managing  body  are  not  liable,  because  the  medical  men  they  employ  are 
not  their  servants ;  they  may  indeed  dismiss  tliem,  but  they  cannot 
prescribe  the  course  of  treatment  to  be  adopted  towards  the  patients. 
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Save  in  the  case  of  appointing  a  notoriously  incompetent  man,  they  are 
not  in  fault ;  so  there  is  no  liability  {M'Donald  v.  Massachusetts  General 
Hospital,  21  Amer.  E.  529);  [cp.  Stanhcry  v.  JExeter  Corparatiaii,  [1905] 
2  K.  B.  838,  where  the  defendants  were  held  not  liable  for  the  negligent 
acts  of  an  inspector  appointed  by  them  under  the  Diseases  of  Animals 
Act,  1894  (Evans  v.  Liverpool  Corporation,  [1906]  1  K.  B.  160 ;  Tozerland 
V.  West  Ham  Union,  [1907]  1  K.  B.  920)].  The  operation  of  this  principle 
is  not  confined  merely  to  the  case  of  medical  men,  but  avails  generally 
(Foreman  v.  Mayor,  etc.,  of  Canterbury,  1871,  L.  R.  6  Q.  B.  214;  Cms))  v 
Thomas,  1891,  63  L.  T.  756). 

Exceptions. — But  the  employer  continues  liable — 

1.  Where  a  contractor  is  employed  on  work  which  cannot  legally 
be  done  by  the  employer  (Ellis  v.  Sheffield  Gas  Co.,  1853,  2  El.  &  Bl 
767). 

2.  Where  injury  arises  to  some  third  person  from  doing  the  very 
thing  delegated  to  be  done  (Fickard  v.  Smith,  1861,  1  C.  B.  N.  S.  470). 

3.  Where  there  is  a  statutory  obligation  to  do  the  thing  the  doing 
of  which  by  another  is  complained  of  (Gray  v.  Fullen,  1864,  5  B.  &  S 
970). 

4.  Where  the  thing  done  is  necessarily  dangerous  to  be  done  (Huyhes 
V.  Fercival,  1883,  8  App.  Cas.  443). 

The  principle  does  not  apply  in  the  cases  above  enumerated,  because 
in  each  there  is  a  general  duty  of  the  employer  to  the  world  at  large,  and 
this  cannot  be  shifted  by  agreement  between  other  than  those  to  whom 
the  duty  is  owing. 

[Cases  of  liability  for  the  acts  of  others,  where  the  relationship  of 
master  and  servant  does  not  exist,  have  been  very  frequent  of  late  years, 
and  a  principle  has  been  laid  down  wide  enough  to  cover  the  four 
exceptional  cases  given  above  and  some  others. 

The  limits  of  the  master  and  servant  rule  of  liability  were  laid  down 
in  Qiiarman  v.  Burnett,  1840,  6  M.  &  W.  499 ;  55  II.  R.  717  (see  Master 
and  Servant).  And  a  possible  wider  liability  confined  to  occupiers  of 
real  property  is  there  alluded  to.  But  after  this  date  the  tendency  was 
at  first  to  narrow  the  principle  of  liability  to  cases  where  the  relation- 
ship of  master  and  servant  existed  (see  Overton  v.  Freeman,  1852,  11 
C.  B.  867 ;  21  L.  J.  C.  P.  52,  where  Matthews  v.  West  London  Waterworks, 
1813,  3  Camp.  403,  and  Bush  v.  Steinman,  1799,  1  B.  &  P.  404,  are 
treated  as  overruled).  After  1852  efforts  to  establish  a  wider  rule  of 
liability  were  made  (Ellis  v.  Sheffield  Gas  Co.,  1853,  2  E.  &  B.  767 ;  Hole 
v.  Sittiughourne,  etc.,  Ely.,  1861, '6  H.  &  C.  488;  Fickard  v.  SmUh,  1861, 
10  C.  B.  N.  S.  470 ;  Gray  v.  Fidlen,  1864,  5  B.  &  S.  970).  But  it  is  not 
till  1876  that  a  broad  principle  of  liability  can  be  found. 

In  Bower  v.  Feate,  1876,  1  Q.  B.  D.  321 ;  45  L.  J.  Ex.  446,  the 
defendant  employed  a  contractor  to  pull  down  and  rebuild  his  house, 
which  adjoined  the  plaintiff's  house.  Owing  to  some  defect  in  the 
precautions  taken  by  the  contractor,  the  plaintiff's  liouse  was  injured. 
It  was  urged  that  the  defendant  had  employed  the  contractor  to  do  a 
lawful  act  in  a  lawful  way,  and  was  not  answerable  for  his  negligence. 
The  defendant  was,  however,  held  liable,  and  tlie  following  broad 
principle  was  laid  down  by  Cockburn,  C.J.,  in  the  courae  of  the  con- 
sidered judgment  of  the  Court  (Cockburn,  C.J.,  Mellor,  J.,  and  Field,  J.):— 
"A  man  who  orders  a  work  to  be  executed,  from  which,  in  the  natural 
course  of  things,  injurious  consequences  to  his  neighbour  must  be 
expected  to  arise,  unless  means  are   adopted    by  wliich  such  conse- 
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quences  may  be  prevented,  is  bound  to  see  to  the  doing  of  that  which 
is  necessary  to  prevent  the  mischief,  and  cannot  release  himself  of  his 
responsibility  by  employing  someone  else — whether  it  be  the  con- 
tractor employed  to  do  the  work  from  which  the  danger  arises,  or  some- 
one else — to  do  what  is  necessary  to  prevent  the  act  he  has  ordered  to 
be  done  from  becoming  wrongful." 

Here,  at  last,  we  have  a  broad  principle  showing  that  a  duty  may 
exist,  the  breach  of  which  is  a  cause  of  action,  apart  from  any  question 
of  the  relationship  of  master  and  servant.  Given  the  existence  of  the 
duty,  its  non-performance  is  the  cause  of  action,  and  the  actual  liand 
which  was  the  immediate  cause  of  the  damage  is  immaterial.  Had  this 
principle  been  earlier  recognised,  it  is  contended  that  Knight  v.  Fox, 
1850,  20  L.  J.  Ex.  9 ;  Overton  v.  Freeman,  supra,  and  many  other  earlier 
cases,  would  have  been  differently  decided.  The  principle  has  been  since 
frequently  followed,  and  is  not  confined  to  cases  between  neighbouring 
landowners  (see  per  Lindley,  L.J.,  in  Hardaker  v.  Idle  District  Council, 
[1896]  1  Q.  B.,  at  p.  343).  It  is  true  that  Lord  Blackburn,  in  Hughes 
V.  Perdval,  1883,  8  App.  Cas.  447,  expresses  a  doubt  whether  the 
principle  is  not  too  widely  stated  if  applied  to  moveable  property,  e.g. 
a  hired  coach ;  but  as  is  pointed  out  by  A.  L.  Smith,  L. J.,  in  Hardaker 
V.  Idle  District  Council,  [1896]  1  Q.  B.  347,  it  is  not  in  the  natural 
course  of  things  to  be  expected,  when  a  man  hires  post-horses  and 
a  coachman,  that,  unless  means  are  adopted  to  prevent  them,  injurious 
consequences  will  arise  to  his  neighbour.  For  the  limits  of  liability  in 
dealing  with  a  chattel  not  in  itself  dangerous,  compare  Earl  v.  Lubbock, 
[1905]  1  K.  B.  253,  257.  But  if  the  principle,  as  stated  by  Cockburn,  C.J., 
must  be  taken  with  caution,  there  can  be  no  exception  taken  to  the 
words  of  Lord  Blackburn  in  Dalton  v.  Angus,  6  App.  Cas.  829 :  "  A 
person  causing  something  to  be  done,  the  doing  of  which  casts  on  him 
a  duty,  cannot  escape  from  the  responsibility  attaching  on  him  of  seeing 
that  duty  performed  by  delegating  it  to  a  contractor.  He  may  bargain 
with  the  contractor  that  he  shall  perform  the  duty  and  stipulate  for  an 
indemnity  from  him  if  it  is  not  performed,  but  he  cannot  thereby  relieve 
himself  from  liability  to  those  injured  by  the  failure  to  perform  it." 

In  applying  the  principle  the  difficulty  is  to  discover  when  a  duty 
exists  of  such  an  absolute  kind  that  it  cannot  be  escaped  by  the  pro- 
vision of  a  competent  third  person  to  execute  the  work  in  question. 
In  cases  of  bailment,  the  provision  of  a  competent  independent  con- 
tractor to  do  work  in  connection  with  the  goods  bailed  is  sufficient 
exercise  of  care  {Searle  v.  Laverick,  1874,  L.  K.  9  Q.  B.  122 ;  contrast 
Francis  v.  Cockrell,  1870,  L.  K.  5  Q.  B.  501),  and  it  has  recently  been 
decided  that  the  duty  of  an  employer  to  give  instructions  to  his  servant, 
employed  in  dangerous  work,  can  be  delegated  to  a  fellow-seyvant  (Cribb 
V.  Kynoch,  [1907]  2  K.  B.  548,  approved  by  the  Court  of  Appeal  in 
Young  v.  Hoffman,  [1907]  2  K.  B.  646).  In  an  earlier  case  (Smellie 
V.  Arthur,  1906,  Times,  Ist  March)  the  Divisional  Court  had  held  that 
the  common-law  duty  of  an  employer  to  provide  reasonably  safe 
materials  for  his  servant  could  not  be  evaded  by  delegation  to  an 
independent  contractor. 

In  the  following  cases  the  duty  to  exercise  care  has  been  held  to  be 
of  80  high  a  nature  that  delegation  to  a  competent  third  person  is  no 
fulfihnent  thereof : — (1)  Where  an  absolute  duty  is  imposed  by  statute 
in  favour  of  the  plaintiff  (G^rows  v.  Wimhornc,  [1898]  2  Q.  B.  412); 
semble  in   such   a   case  no  negligence   need  be   proved  at  all   {ibid.). 
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(2)  Where  at  common  law  there  is  an  absolute  duty  to  prevent  harm 
{Rylands  v.  Fletcher,  1888,  L.  K.  3  H.  L.  330,  L.  E.  1  Ex.  p.  278).  (3)  Where 
the  possessor  or  occupier  of  buildings  or  other  structures  intends  human 
beings  to  entrust  themselves  thereto  {Marney  v.  Scott,  [1899]  1  Q  B 
896,  902  ;  The  Beam,  [1906]  P.  48).  (4)  Where  an  occupier  of  land  has 
a  duty  not  to  interfere  with  his  neighbour's  right  of  support  to  his  land 
or  buildings  {Bower  v.  Peate,  1876,  1  Q.  B.  D.  321 ;  Hughes  v.  Percival, 
1883,  8  App.  Cas.  443 ;  see  as  to  (2),  (3),  and  (4),  Rule  of  Liability  with 
respect  to  Property,  infra).  (5)  Where  a  member  of  the  public  is 
interfered  with  in  respect  to  his  right  to  the  public  way  (Hole  v. 
Sittinghourne  Raihvay,  1861,  6  H.  &  N.  448;  Tarry  v.  Ashton,  1876, 
1  Q.  B.  D.  134;  Gray  v.  Fidlen,  1864,  5  B.  &  S.  970;  Fenny  v. 
Wimbledon  U.  D.  C,  [1899]  2  Q.  B.  72 ;  Holliday  v.  National  Telephone 
Co.,  [1899]  2  Q.  B.  392).  (6)  Where  operations  of  a  hazardous  or 
dangerous  nature  are  being  carried  on  {Black  v.  Christ  Church  Finance 
Co.,  [1894]  A.  C.  48 ;  Hardaker  v.  Idle  District  Council,  [1896]  1  Q.  B, 
335 ;  Fenny  v.  Wimbledon  U.  D.  C,  supra). 

Casual  or  Collateral  Negligence. — The  expression  casual  or  collateral 
negligence  is  frequently  found  in  the  reports,  and  has  given  rise  to  some 
difficulty. 

It  has  been  said  by  high  authority  that  where  the  broader  rule  of 
liability  for  the  acts  of  others  exists  there  is  an  exception  in  cases 
of  mere  casual  or  collateral  acts  of  negligence  on  the  part  of  a  servant  of 
the  independent  third  party.  Thus  Komer,  L.J.,  says :  "  Where  a  person 
through  a  contractor  does  work  which  from  its  nature  is  likely  to  cause 
danger  to  others,  there  is  a  duty  on  his  part  to  take  all  reasonable  pre- 
cautions against  such  danger,  and  he  does  not  escape  from  liability  for 
the  discharge  of  that  duty  by  employing  the  contractor  if  the  latter  does 
not  take  these  precautions.  I  desire  to  point  out  that  accidents  arising 
from  what  is  called  casual  or  collateral  negligence  cannot  be  guarded 
against  beforehand,  and  do  not  come  within  this  rule"  {Fenny  v.  Wimbledonr 
Urban  Council,  [1899]  2  Q.  B.,  at  p.  78 ;  cp.  per  A.  L.  Smith,  ibid.  p.  76). 

It  is  submitted  that  the  supposed  exception  here  stated  has  in  reality 
no  existence.  No  one  is  liable  for  the  casual  act  of  negligence  of  any 
other  person  unless  the  relationship  of  master  and  servant  exists,  but  in 
cases  coming  within  the  broader  rule,  the  ground  of  liability  is,  not  the 
relationship  of  master  and  servant,  but  the  existence  of  a  duty  between 
plaintiff  and  defendant  which  is  not  performed.  Given  the  breach  of 
duty  the  instrument  which  set  in  motion  the  damage  is  immaterial. 

The  true  rule  of  law  is  given  by  Blackburn,  J.,  in  The  Mersey  Docks 
Trustees  v.  Gibbs,  1866,  L.  R.  1  H.  L.,  at  p.  114,  citing  Williams,  J.,  in 
Fickard  v.  Smith,  10  C.  B.  N.  S.  480 :  "  Unquestionably  no  one  can  be 
made  liable  for  an  act  or  breach  of  duty,  unless  it  be  traceable  to  himself 
or  his  servant  or  servants  in  the  course  of  his  or  their  employment. 
Consequently,  if  an  independent  contractor  is  employed  to  do  a  lawful 
act,  and  in  the  course  of  the  work  he  or  his  servants  commit  some 
casual  act  of  wrong  or  negligence,  the  employer  is  not  answerable.  That 
rule,  however,  is  inapplicable  to  cases  in  which  the  act  which  occasions 
the  injury  is  one  which  the  contractor  was  employed  to  do;  nor  by  a 
parity  of  reasoning  to  cases  in  which  the  contractor  is  entrusted  with 
the  performance  of  a  duty,  incumbent  upon  his  employer,  and  neglects 
its  fulfilment,  whereby  an  injury  is  occasioned."  "  If  the  performance 
of  the  duty  be  omitted,  the  fact  of  his  having  entrusted  it  to  a  person 
who  also  neglected  it,  furnishes  no  excuse  either  in  good  sense  or  law." 
VOL.  IX.  36 
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Blackburn,  J.,  then  adds :  "  Liability  for  the  collateral  negligence  depends 
entirely  upon  the  existence  of  the  relation  of  master  and  servant  between 
the  employer  and  the  person  actually  in  default,  according  to  the  well- 
known  exposition  of  the  law  in  Quarman  v.  Burnett!'  Lord  Blackburn 
repeats  this  statement  in  slightly  different  words  in  Dalton  v.  Angus, 
1881,  6  App.  Cas.,  at  p.  829. 

It  is  believed  that  there  is  no  reported  case  in  which  casual  or 
collateral  negligence  of  the  servant  of  a  third  party  has  been  held  to 
excuse  one  who  would  otherwise  be  liable,  except  that  of  Holliday  v. 
National  Telephone  Co.,  [1899]  1  Q.  B.  221 ;  and  this  was  reversed  in 
the  Court  of  Appeal,  [1899]  2  Q.  B.  392.  Reedie  v.  L.  &  N.-W.  Ely., 
1849,  4  Ex.  244 ;  80  K.  R.  541,  is  sometimes  quoted  as  being  such  a 
case,  but  an  examination  of  the  case  shows  that  it  was  held  (1)  that 
the  relationship  of  master  and  servant  did  not  there  exist ;  (2)  that  the 
case  did  not  come  within  the  broader  rule  of  liability.  Semhle  on  the 
second  point  the  decision  would  now  be  different. 

Master  and  Servant. — Disabilities  of  Servant. — Returning  now  to  the 
relationship  of  master  and  servant],  for  all  the  ordinary  risks  of  an 
employment  which  a  master  engages  his  servant  upon,  the  master  comes 
under  no  liability  to  the  servant  (Priestley  v.  Fowler,  1837,  3  Mee.  & 
W.  1 ;  49  R.  R.  495).  This  is  for  two  reasons — (1)  If  an  accident  occurs, 
the  master  not  being  present  on  the  work,  there  is  no  fault  of  the 
master  occasioning  the  accident ;  and  where  there  is  no  fault  there  is  no 
liability ;  while  (2)  the  risk  which  the  servant  has  to  encounter  is  an 
element  of  his  employment ;  it  is  the  concomitant  of  the  very  thing  he 
is  engaged  to  do ;  it  is  considered  in  his  wages. 

In  working  out  this  principle,  it  must  be  borne  in  mind  that  all 
those  are  servants  who  form  part  of  the  organism  set  in  motion  by  the 
employer  in  bringing  about  the  common  result  of  the  work  (  Wilson  v. 
Merry,  1868,  L.  R.  1  Sc.  App.  326),  even  although  the  employer  is  a 
corporation  and  the  servant  is  a  manager  appointed  under  the  provisions 
of  an  Act  of  Parliament  (Hoivells  v.  Landore  Siemens  Steel  Co.,  Ltd.,  1874, 
L.  R.  10  Q.  B.  62 ;  [see  also  Hedley  v.  Pinkney,  [1894]  App.  Cas.  222,  and 
Burr  V.  Theatre  Royal,  Drury  Lane,  [1907]  1  K.  B.  544,  a  case  of  artiste 
and  scene  shifter  being  in  the  common  employment  of  the  defendants). 
In  Tozerland  v.  West  Ham  Union,  [1906]  1  K.  B.  538,  it  was  held  by 
the  Divisional  Court  that  the  defence  of  common  employment  was  not 
available  to  poor  law  guardians  sued  by  a  pauper,  because  the  position 
of  a  pauper  was  not  that  of  one  voluntarily  entering  on  work.  In  the 
Court  of  Appeal  it  was  held  that  the  position  of  the  parties  was  so  far 
statutory  and  not  contractual,  that  the  guardians  could  not  be  sued  for 
negligence  of  their  officer  in  setting  the  pauper  to  work ;  this  being  a 
part  of  their  administrative  duties  ([1907]  1  K.  B.  920)]. 

The  liability  of  the  master  does  not  exonerate  the  servant.  He  has 
been  guilty  of  a  breach  of  duty,  and  the  fact  that  the  law  imputes  his 
default  to  his  employer  does  not  free  him  from  liability  (Stone  v. 
Cartwrir/ht,  1795,  6  T.  R.  411 ;  3  R.  R.  220). 

When  the  rule  of  duty  that  governs  between  master  and  servant 
comes  to  be  considered  more  generally,  it  is  by  no  means  identical  with 
the  rule  of  duty  owing  by  either  master  or  servant  to  the  world  at 
large.  The  explanation  is  that  the  contractual  element  enters  in,  and 
brings  to  bear  its  special  principles  whenever  the  relation  of  master 
and  servant  is  constituted ;  yet  the  relation  of  master  and  servant  is  so 
nearly  universal,  that  what  in  fact  were  originally  merely  consequences 
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deduced,  perhaps  artificially,  from  the  application  of  the  ordinary  rules 
of  law  governing  contracts,  come  commonly  to  be  looked  at  as  elemen- 
tary principles  of  general  application;  while  the  course  of  recent 
legislation  tends  distinctly  to  regard  the  relation  of  master  and  servant 
as  an  outcome  of  the  general  duties  of  the  citizen,  and  not  as  matter 
for  private  partiality  or  arrangement  [see  the  judgment  of  Collins, 
M.E,  in  Burr  v.  Theatre  Royal,  [1907]  1  K.  B.  555].  The  master's 
personal  duty  to  his  servant  is,  however,  identical  with  his  duty  to  the 
world  at  large.  He  must  use  all  due  care  to  avoid  infringing  any  of 
the  servant's  rights.  If  the  master  injures  the  servant,  he  must  com- 
pensate him  for  the  injury  as  in  any  other  case  (Ashworth  v.  Stamoick, 
1860,  3  El.  &  El.  701).  Besides,  he  must  use  all  reasonable  and 
ordinary  precautions  to  safeguard  his  servant  from  dangerous  conditions 
of  his  property,  machinery,  or  tools  (Paterson  v.  Wallace,  1854,  1  Macq. 
H.  L.  Sc.  748 ;  Brydon  v.  Stewart,  2  Macq.  H.  L.  Sc.  30) ;  to  secure  that 
the  scheme  of  work  on  which  the  servant  is  employed  is  not,  considering 
all  the  circumstances,  unnecessarily  hazardous  {Smith  v.  Baker,  [1891] 
A.  C.  325) ;  and  to  provide  him  with  competent  fellow-servants  {Tarrant 
V.  Wehh,  1856,  18  C.  B.  797,  at  804;  Potts  v.  Port  Carlisle  Dock  and 
Ely.  Co.,  1861,  8  W.  K.  524).  [The  duty  of  the  master  is  to  take 
^'reasonable  care  to  provide  proper  appliances  and  to  maintain  them 
in  a  proper  condition,  and  so  to  carry  on  his  operations  as  not  to  subject 
those  employed  by  him  to  unnecessary  risk"  {per  Lord  Herschell  in 
Smith  V.  Baker,  supra,  cited  by  A.  L.  Smith,  L.  J.,  in  Williams  v.  Birming- 
ham  Battery  Co,,  [1899]  2  Q.  B.  342).  It  is  also  the  duty  of  an  employer 
to  warn  those  of  his  servants  who  are  engaged  in  a  dangerous  employ- 
ment of  any  special  dangers  which  may  exist  {Cribb  v.  Kynoch,  [1907] 
2  K.  B.  548  ;  Young  v.  Hoffman,  [1907]  2  K.  B.  646).]  There  is,  however, 
no  disability  on  the  master  to  engage  the  servant  on  dangerous  work 
'{Holmes  v.  Worthington,  2  F.  &  F.  533,  per  Willes,  J.,  at  534),  provided 
the  servant  has  equal  means  of  knowledge  of  the  danger  as  his  master 
{Griffiths  V.  London  and  St.  Katherine  Dock  Co.,  1884,  13  Q.  B.  D.  259). 
[Where  a  master  has  originally  provided  proper  plant  and  done  his 
best  to  maintain  it,  if  the  appliances  become  unsafe  and  the  man  is 
injured,  the  man  must  aver  and  prove  that  the  master  knew  of  their 
having  become  unsafe,  and  that  the  man  was  ignorant  of  it.  But  where 
no  proper  appliances  have  ever  been  supplied  so  that  the  man  might 
work  without  unnecessary  risk,  this  is  not  the  case,  and,  in  the  absence 
of  a  finding  of  fact  that  the  man  had  agreed  to  undertake  the  risk  of 
working  without  the  proper  appliances,  he  can  recover  {Willianis  v. 
Birmingham  Battery  Co.,  [1899]  2  Q.  B.  338). 

Where  an  absolute  duty  is  imposed  by  statute  it  is  not  necessary 
to  show  negligence  at  all  (see  per  Rigby,  L.J.,  in  Groves  v.  Wimbome, 
1898.  2  Q.  B.  412).] 

M  Special  Pule  in  Case  of  Young  Children. — At  common  law  there 
does  not  appear  to  be  any  direct  disability  on  the  employment  of  young 
-children,  even  in  the  most  dangerous  occupations.  The  rule  of  law, 
that  when  anyone  is  employed  on  work  he  is  presumed  to  undertake 
only  such  risks  of  the  employment  as  are  ordinarily  apparent  to  a 
person  in  his  position  and  circumstances,  is,  however,  their  sufficient 
protection  (see  Bartonshill  Coal  Co.  v.  MVuire,  1883,  3  Macq.  H.  L.  Sc. 
266,  per  Lord  Chelmsford,  at  311,  and  per  Lord  Cran worth,  at  294; 
Gemynill  v.  Gourock  Rope  Work  Co.,  23  Dunlop,  425 ;  Grizzle  v.  Frost, 
1863,  3  F.  &  F.  622). 
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If  persons  employ  young  children  in  dangerous  surroundings,  they 
must  take  care  commensurate  with  the  youth  and  inexperience  of  the 
children  and  the  danger  and  difficulty  of  the  work,  in  safeguarding 
them.  In  the  United  States  the  rule  has  been  even  more  widely  stated. 
Where  a  father  put  his  son  to  an  employment  in  which  the  son  was 
injured,  the  Supreme  Court  of  the  Unites  States  held  that  the  father 
had  the  right  to  presume,  when  he  made  the  contract  of  service,  tliat 
his  son  would  not  be  exposed  to  the  peril  of  dangerous  work.  "Not 
being  able  to  judge  for  himself,  he  had  a  right  to  rely  on  the  judgment 
of  the  foreman"  {Union  Pacific  Railroad  Co.  v.  Fort,  17  Wall.  (U.  S.) 
553). 

[In  Crihh  v.  Kynoch,  [1907]  2  K.  B.  561,  it  was  held  that  the  duty 
of  a  master  to  instruct  those  employed  in  dangerous  work  was  owed 
to  all  his  servants  who  were  inexperienced,  that  no  hard-and-fast  rule 
as  to  the  age  of  the  servant  could  be  made,  that  the  duty  "  differs  only 
in  degree,  and  not  in  kind,  with  the  nature  of  the  danger  and  with  the 
age  and  experience  of  the  servant."  Again,  in  Young  y.  Hoffman,  [1907] 
2  K.  B.  646,  it  was  held  that  there  was  no  justification  for  the  alleged 
distinction  between  an  adult  workman  and  an  infant  workman.] 

KuLE  OF  Liability  with  Eespect  to  Property. 

With  regard  to  the  possession  of  property,  the  most  extensive  rule 
of  duty  is.  Sic  utere  tuo  ut  alienum  non  Icedas  (9  Co.  Eep.  59).  The 
person  who  for  his  own  purposes  brings  on  his  land,  and  collects  and 
keeps  there,  anything  likely  to  do  mischief  if  it  escapes,  must  keep 
it  in  at  his  peril ;  and  if  he  does  not  keep  it  in,  he  is  primd  facie 
answerable  for  all  the  damage  which  is  the  natural  consequence  of  its. 
escape  (see  per  Lord  Cairns,  C.,  in  Eylands  v.  Fletcher,  1868,  L.  E.  3  H.  L. 
330,  at  339).  [The  liability  in  cases  which  come  within  the  principle 
of  Rylands  v.  Fletcher  is  of  so  absolute  a  nature  that  it  exists  apart 
from  any  negligence.  The  defendant  is  liable  "  however  careful  he  may 
have  been,"  per  Lord  Cranworth.] 

If  a  man  acts  for  his  own  convenience,  he  must  keep  the  conse- 
quences of  his  act  to  himself ;  if  he  does  not,  he  is  infringing  upon  the 
equal  rights  of  his  neighbour;  he  is  in  fault  in  not  attaining  the  standard 
of  duty,  and  must  indemnify  his  neighbour  for  his  default.  The  absol- 
uteness of  this  principle  is  limited,  in  the  common  interest,  by  requiring 
from  persons  living  in  societies  submission  "  to  that  amount  of  discom- 
fort which  may  be  necessary  for  the  legitimate  and  free  exercise  of 
the  trade  of  their  neighbours;"  but  this  does  not  extend  "to  circum- 
stances the  immediate  result  of  which  is  sensible  injury  to  the  value 
df  the  property"  (St.  Helens  Smelting  Co.,  Ltd.  v.  TiiwinOs  1867,  35 
L  J.  Q.  B.  66). 

If  a  man  plants  poisonous  trees  on  his  land  so  that  they  overgrow 
upon  his  neighbour's,  and  his  neighbour's  beasts  are  poisoned  thereby,  he 
is  liable  ;  for  he  has  a  duty  to  his  neighbour  to  confine  things  hurtful  to 
his  neighbour  to  his  own  land,  and  if  he  does  not  do  this,  he  has  fallen 
short  of  his  duty  to  his  neighbour ;  he  has  been  negligent  {Croiuhurst  v. 
Amersham  Burial  Board,  1878,  4  Ex.  D.  5).  But  if  the  poisonous  leaves 
do  not  extend  to  his  neighbour's  boundary,  he  is  not  liable ;  for  his  legal 
duty  to  his  neighbour  stops  with  his  boundary,  within  which  he  is  free 
to  do  or  grow  whatever  he  wishes,  so  long  as  the  boundary  is  not  over- 
passed {Fontiny  v.  Noakes,  [1894]  2  Q.  B.  281).     So  soon  as  it  is,  his 
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duty  to  his  neighbour  arises  once  more.  This  is  shown  by  considering 
the  duty  to  fence  at  common  law.  An  owner  of  land  is  under  no 
obligation  to  fence  for  the  benefit  of  his  neighbour ;  but  he  is  bound  to 
see  that  his  cattle  do  not  stray  out  of  his  land  into  his  neighbour's 
{Churchill  V.  Evans,  1809,  1  Taun.  529 ;  10  K.  E.  600).  [See  also  Fence, 
Vol.  VL  p.  43.] 

If,  on  the  other  hand,  a  man  leaves  his  field  uncultivated,  and  it 
becomes  covered  with  thistles,  and  thistle  seeds  carried  by  the  wind 
alight  on  his  neighbour's  land,  take  root  and  do  damage,  he  has  violated 
no  duty  to  his  neighbour ;  for  the  thistles  are  the  natural  growth  of  the 
soil ;  and  legal  duty  most  usually  consists  in  refraining  from  interfering 
with  a  neighbour,  and  does  not  extend  to  taking  independent  action  to 
avoid  injuring  him  {Giles  v.  Walker,  1890,  24  Q.  B.  D.  656). 

A  man's  general  duty  to  his  neighbour  is  to  forbear  from  infringing 
upon  that  neighbour's  right.  The  cases  in  which  there  is  a  positive 
obligation  to  act  in  accordance  with  a  general  duty  are  very  rare.  Lord 
Campbell,  C.J.,  indeed  says,  in  B.  v.  Lowe,  1849,  3  Car.  &  Kir.  123,  that 
"  a  man  may  by  a  neglect  of  duty  render  himself  liable  to  be  convicted 
of  manslaughter,  or  even  of  murder ; "  but  he  was  considering  the  case 
where  there  is  a  duty  to  act ;  a  duty  which  may  arise  either  from  under- 
taking a  duty,  or,  more  rarely,  by  the  direct  statutory  imposition  of  one, 
as  by  31  &  32  Vict.  c.  122,  s.  37,  where  a  legal  duty  enforceable  with  a 
penal  sanction  is  imposed  on  parents  to  provide  adequate  food,  clothing, 
medical  aid,  or  lodging  for  their  children  under  a  stated  age.  [Cp.  K  v. 
Instan,  [1893]  1  Q.  B.  450,  where  it  was  held  that  there  was  a  common- 
law  duty  on  a  person  of  full  age  who  lived  with  an  aged  and  infirm  aunt, 
to  supply  her  with  the  necessaries  of  life,  which  the  tradesmen  had 
delivered  and  the  aunt  paid  for.  The  prisoner  was  accordingly  con- 
victed of  manslaughter.]  In  most  cases  where  a  liability  arises  from 
not  acting,  the  ground  of  the  liability  is  a  special  and  not  a  general  duty, 
and  is  evidenced  by  a  contract.  Where  this  is  the  basis  of  the  duty,  the 
distinction  between  misfeasance  and  nonfeasance  has  no  place  {Boorman 
V.  Brown,  3  Q.  B.  511,  per  Tindal,  C.J.,  at  525;  61  K.  R.  297;  s.c.  affirmed 
11  CI.  &  F.  1 ;  8  E.  R.  1003 ;  [Brabant  v.  King,  [1895]  A.  C.  632]).  If, 
however,  an  injury  is  done  by  the  wrongful  act  of  one  to  the  property 
of  another,  the  wrong-doer  is  liable  for  breach  of  his  general  duty,  which 
is  quite  apart  from  the  existence  of  any  contract  between  the  owner  and 
any  third  person,  or  between  the  third  person  and  the  wrong-doer.  "  A. 
lets  V).  a  horse ;  B.  with  C.'s  licence  puts  up  at  C.'s  stables  for  reward  to 
C.  from  B. ;  C.  turns  into  the  stables,  loose,  a  vicious  horse,  known  to  be 
so,  not  to  injure  A.'s  horse,  but  not  thinking  of  the  matter;  there  cannot 
be  a  doubt  that  C.  would  be  liable  to  A.  if  the  horse  was  injured.  So, 
if  he  gave  the  horse  bad  oats  which  injured  the  horse,  he  would  be  liable, 
though  he  would  not  be  to  A.  if  he  omitted  to  feed  him  "  {per  Brarawell, 
L.J.,  in  Rayn  v.  Culliford,  1878,  4  C.  P.  D.  182,  at  185;  cp.  Me^ix  v.  Great 
Eastern  Bly.  Co.,  [1895]  2  Q.  B.  387). 

Where  there  is  no  general  duty — no  duty,  that  is,  binding  on  a  man 
by  virtue  of  his  position  as  a  citizen,  without  any  special  undertaking  on 
his  part — and  one  so  placed  undertakes  something  for  some  other  person, 
to  which  he  is  not  bound  unless  he  chooses  to  undertake  it,  the  principle 
of  law  is  that  if  he  miscarries  in  the  performance  of  it,  he  is  liable  for 
his  default ;  though  nobody  could  have  compelled  him  to  do  the  thing 
independently  of  his  undertaking  {per  Holt,  C.J.,  Coggs  v.  Bernard, 
1  Sm.  L.  C,  11th  ed.,  173,  at  187).    [Distinguish  Malone  v.  Larkey,  [1907] 
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2  K.  B.  141,  where  the  landlords  of  premises  who  were  not  in  possession 
thereof,  and  had  no  control,  had  gratuitously  undertaken  at  the  request 
of  their  lessees  but  not  of  the  occupant,  who  was  the  injured  party,  to 
put  up  a  cistern  in  a  lavatory.  The  cistern  fell  owing  to  negligence  of 
the  defendants'  servants  in  improperly  fixing  it.  The  landlords  were 
held  not  liable.  It  was  also  held  that  the  defendants  were  not  under 
a  duty  to  the  plaintiff  as  to  a  person  invited.  He  was  the  lessee's  care- 
taker. But  on  this  point  the  case  seems  difficult  to  reconcile  with  Corhy 
V.  Hill,  1858,  4  C.  B.  N.  S.  556 ;  Miller  v.  Hancock,  [1893]  2  Q.  B.  177 ; 
Holmes  v.  N.-E.  Ely.,  1869,  L.  K.  4  Ex.  254;  ^mith  v.  London  Docks, 
1868,  L.  R.  3  C.  P.  326,  which  cases  show  that  a  duty  may  exist  to  a 
person  having  an  interest  on  the  premises,  or  who  might  be  expected 
to  be  there,  and  that  such  a  duty  is  not  excused  by  the  fact  of  the 
defendants  having  ceased  to  have  control  over  the  premises.  It  was 
further  said  that  the  defendants  had  no  knowledge  that  the  cistern  was 
a  source  of  danger.  But  it  was  erected  by  their  own  servants,  and 
semhle,  therefore,  that  they  knew  or  ought  to  have  known  of  the  danger 
{Marney  v.  Scott,  [1899]  1  Q.  B.  896).] 

Under  the  maxim  of  law  which  we  are  now  considering — Sic  utere 
tuo  ut  alienum  non  Icedas — the  occupier  of  property  cannot  escape 
liability  by  employing  another  to  discharge  the  duty  which  the  law 
looks  to  him  to  perform  (Pickard  v.  S^nith,  1861,  10  C.  B.  N.  S.  470; 
Hole  v.  Sittingbourne  and  Sheerness  Ely.  Co.,  1860,  6  H.  &  N.  488).  And 
if  upon  his  property  there  is  something  which,  in  the  ordinary  course  of 
time  and  from  the  natural  progress  of  decay,  is  likely  to  deteriorate,  the 
occupier's  duty  towards  the  world  at  large  is  to  see  that  this  is  kept 
in  a  safe  state  of  repair,  and  decay  prevented  {Tarry  v.  Asliton,  1876, 
1  Q.  B.  D.  314).  There  is,  however,  one  exception  to  the  generality  of 
this  last  principle.  "  If  A.  gives  B.  permission  to  cross  his  yard,  in  which 
there  are  several  ways,  and  there  is  a  pit  in  the  yard  which  is  usually 
covered,  but  on  a  particular  night,  it  being  uncovered,  B.  falls  into  it,  I 
can  understand  that  A.  would  be  liable.  But  if  the  hole  has  always  been 
uncovered,  and  B.  in  broad  day  walks  into  it,  would  A.  be  liable  ? "  {per 
Wilde,  B.,  in  Bolch  v.  Smith,  1861,  7  H.  &  N.  736,  at  742).  The  answer 
is  given  by  Cockburn,  C.J.,  in  Gallagher  v.  Humphrey,  1862,  6  L.  T.  K  S. 
684 :  "  A  person  who  merely  gives  permission  to  pass  and  repass  along 
his  close  is  not  bound  to  do  more  than  allow  the  enjoyment  of  such  per- 
missive right  under  the  circumstances  in  which  the  way  exists.  .  .  . 
The  grantee  must  use  the  permission  as  the  thing  exists.  It  is  a  dif- 
ferent question,  however,  where  negligence  on  the  part  of  the  person 
granting  the  permission  is  superadded.  It  cannot  be  that,  having 
granted  permission  to  use  a  way  subject  to  existing  dangers,  he  is  to 
be  allowed  to  do  any  further  act  to  endanger  the  safety  of*  the  person 
using  the  way"  {Gautret  v.  Egerton,  1866,  L.  R.  2  C.  P.  371;  Burchell 
v.  Hickisson,  1880,  50  L.  J.  Q.  B.  101 ;  Ivay  v.  Hedges,  1881,  9  Q.  B.  D.  80 ; 
and  Batchelor  v.  Fortescue,  1883,  11  Q.  B.  D.  474,  a  case,  the  reasoning 
of  which  is  not  to  be  extended).  [The  duty  towards  one  who  in  the 
first  instance  was  a  bare  licensee  becomes  greater  where  the  licensor 
accepts  the  duty.  Thus  in  Harris  v.  Perry,  [1903]  2  K.  B.  219,  there 
was  held  to  be  a  "  larger  obligation  than  that  of  merely  not  setting  a 
trap."  This  was  a  case  of  voluntarily  offering  a  place  on  a  locomotive. 
It  is  also  to  be  noted  that  the  fact  of  a  plaintiff  being  himself  a  tres- 
passer does  not  deprive  him  of  a  right  of  action  {Barnes  v.  Ward,  1850, 
9  C.  B.  392;  Degg  v.  Midland  Ely.,  1857,  1  H.  &  N.  773;  Harrold  v. 
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Watney,  1898,  2  Q.  B.  321,  325).  The  duty  towards  a  licensee  has  been 
compared  to  that  which  is  owing  to  the  borrower  of  a  chattel  where  there 
is  no  remedy  except  in  the  case  of  "  unusual  danger  known  to  and  con- 
cealed by  the  lender  or  giver "  (L.  K.  1  C.  P.  286,  per  Wills,  J. ;  cf. 
Macarthy  v.  Young,  1861,  6  H.  &  K  329;  Coughlin  v.  Gillismi,  [1899] 
1  Q.  B.  145).]  Growing  out  of,  or  perhaps  another  aspect  of,  the  same 
principle  is  the  rule  which  disentitles  the  members  of  a  household,  or 
the  visitors  received  by  them,  to  require  any  special  precaution  to  be 
adopted  by  the  occupier  for  their  benefit ;  provided  only  that  if  the 
OGcupieo"  knows  of  any  concealed  danger,  he  is  hound  to  give  notice  of  it  to 
his  household  and  visitors  (Southcote  v.  Stanley,  1856,  1  H.  &  N.  247; 
Collis  V.  Selden,  1868,  L.  E.  3  C.  P.  495).  But  where  a  person  comes 
upon  premises  to  do  business  with  the  occupier,  he  is  entitled  to  rely 
on  the  care  of  the  occupier  to  provide  that  his  premises  are  reasonably 
safe,  well  lighted,  and  guarded,  and  that  if  there  is  any  peculiarity  of 
arrangement  or  construction,  he  has  full  notice  of  such  peculiarity  given 
him  {Indermaur  v.  Dames,  1866,  L.  R.  2  C.  P.  311 ;  Smith  v.  London  and 
St.  Katharine  Docks  Co.,  1868,  L.  R.  3  C.  P.  326).  [In  the  class  of  case 
considered  here  it  is  often  a  difficult  question  whether  the  actual  occu- 
pier, usually  the  lessee,  should  be  sued  or  the  landlord.  The  general 
rule  is  that  the  occupier,  or  person  who  has  control  of  the  premises, 
is  the  person  liable.  There  is,  however,  a  distinction  between  cases 
of  mcisance  and  cases  of  invitation,  of  which  latter  Indermaur  v.  Dames, 
sup^a,  is  a  typical  instance. 

In  the  former  the  person  injured,  e.g.  while  on  the  highway,  by 
falling  down  an  imperfectly  protected  cellar  grating  can  sometimes  sue 
the  owner  of  the  house,  though  not  in  possession  or  having  the  control  of 
it  at  the  time  of  the  accident.  In  invitation  cases,  on  the  other  hand,  the 
duty  to  make  premises  safe  is  only  owed  to  persons  there  on  business 
or  in  pursuance  of  an  interest,  and  the  absent  landlord  cannot,  as  a  rule, 
be  sued. 

If  a  lessor  not  in  occupation  is  under  no  contractual  liability  to  his 
tenant  to  repair,  he  will  not  be  liable  to  his  tenant  or  to  a  person  coming 
on  the  tenant's  business  who  is  injured  by,  e.g.  a  dangerous  staircase 
mside  the  house  {Lane  v.  Cox,  1897, 1  Q.  B.  415).  Even  when  the  lessor 
is  liable  contractually  to  his  tenant  for  repairs,  and  has  had  notice  to 
repair,  he  will  not  be  liable  in  tort  to  the  tenant's  wife  injured  by  want 
of  repair  {Cavalier  v.  Pope,  [1906]  A.  C.  428),  nor  ct  fortiori  to  a  stranger 
in  the  house  on  business  {Treadway  v.  Machin,  1904,  20  T.  L.  K.  726; 
Broggi  v.  Rohins,  1899,  15  T.  L.  R.  224).  If,  however,  the  landlord  has 
control  of  the  place  where  the  accident  occurred,  e.g.  stairs  of  Hats,  he 
will  be  liable  to  one  on  tenant's  business  injured  by  defective  stairs 
{Miller  V.  Hancock,  [1893]  2  Q.  B.  177;  op.  Hargroves  v.  Hartopp,  [1905] 
1  K.  B.  472). 

On  the  other  hand,  a  lessor  who  lets  premises  with  a  dangerous 
nuisance  on  them  at  the  time,  knowing  of  the  nuisance,  will  be  liable  to 
a  member  of  the  public  who  is  injured,  e.g.  by  falling  through  a  defective 
cellar  flap  (provided  the  tenant  lias  not  taken  on  himself  the  burden  of 
repairs)  {Gwinnell  v.  Eamer,  1875,  L.  R.  10  C.  P.  658;  see  Sandford  v. 
Clarke,  1888,  21  Q.  B.  D.  308;  Bowen  v.  Anderson,  [1894]  1  Q.  B.  164). 
This  principle  applies  also  between  neighbouring  landowners  {Todd  v. 
Flight,  1860,  9  0.  B.  N.  S.  377).  In  cases  of  this  sort  where  the  lessor 
is  liable  it  seems  doubtful  whether  the  lessee  will  also  be  liable,  or 
whether  he  can  escape  liability  by  invoking  that  of  the  lessor.     In 
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Cavalier  v.  Pope,  supra  (in  the  C.  A.,  [1905]  2  K.  B.  762),  Collins,  M.R., 
thinks  that  he  can,  but  the  dictum  was  obiter,  the  case  not  being  a 
nuisance  case.  Payne  v.  Rogers,  1794,  2  H.  &  B.  350,  cited  by  the  M.K., 
was  disapproved  on  this  point  in  Russell  v.  Shenton,  1842,  3  Q.  B.  499 ; 
61  R.  R  249.  Further,  Hadley  v.  Taylor,  1865,  L.  R  1  C.  P.  53,  and 
Humphnes  v.  CouMns,  1877,  2  C.  R  D.  239,  support  the  view  tliat  he 
cannot.  In  cases  between  neighbouring  landowners,  too,  there  seems 
to  exist  a  double  liability,  both  on  the  contractor  who  has  the  control 
(  Wliite  V.  Peto,  1885,  58  L.  T.  710),  and  on  the  neighbour  {Todd  v.  Flight, 
supra,  and  Hughes  v.  Percival,  1883,  8  App.  Cas.  443).] 

The  occupier  of  property  may,  moreover,  choose  to  keep  animals  on 
his  land.  [See  Animals.]  The  law  of  England  recognises  two  classes 
of  these :  those  that  are  of  a  dangerous  character,  which  he  must  keep 
at  his  peril ;  and  those  not  of  a  dangerous  nature,  which  he  may  keep 
without  being  liable  for  the  damage  they  may  do,  unless  he  knows  that 
they  have  some  vicious  propensity  (Filburn  v.  People's  Palace  and 
Aquarium  Co.,  1890,  25  Q.  B.  D.  258,  per  Lord  Esher,  M.R,  at  261). 
If  a  tame  animal  acts  contra  naturam  suam,  its  owner  is  not  liable  unless 
he  have  knowledge  of  its  vicious  propensity  (see  per  Lord  Chancellor 
Cranworth,  Fleming  v.  Orr,  2  Macq.  (H.  L.  Sc.)  14,  at  23).  There  is 
also  a  third  class  of  indigenous  animals  for  which,  whether  dangerous 
or  not,  the  occupier  is  not  responsible.  The  principle  of  this  is  that 
which  has  been  indicated  above — the  common  law  does  not  recognise 
a  duty  of  intervention  to  correct  injurious  agencies  for  the  benefit  of 
another ;  it  stops  at  requiring  that  one  should  so  manage  one's  affairs 
as  not  to  set  in  motion  any  agency  injurious  to  another  {Boulstons  Case, 
5  Co.  Rep.  104&;  Farrer  v.  Nelson,  1885,  15  Q.  B.  1).  258). 

The  principle.  Sic  utere  tuo  ut  alienum  non  Icedas,  needs  to  be  limited 
in  some  cases.  "  Traffic  on  the  highways,''  for  example,  "  whether  by  land 
or  sea,  cannot  be  conducted  without  exposing  those  whose  persons  or 
property  are  near  it  to  some  inevitable  risk ;  and  that  being  so,  those 
who  go  on  the  highway,  or  have  their  property  adjacent  to  it,  may  well 
be  held  to  do  so  subject  to  their  taking  upon  themselves  the  risk  of 
injury  from  that  inevitable  danger"  {per  Blackburn,  J.,  in  Fletcher  v. 
Rylands,  1866,  L.  R.  1  Ex.  265,  at  286 ;  see,  too.  River  Wear  Co7nmis- 
sion^rs  v.  Adamson,  1877,  2  App.  Cas.  743,  at  767).  This  apparent 
exception  is,  however,  in  entire  harmony  with  the  principle  determining 
rights — that  each  man  is  entitled  to  the  enjoyment  of  his  capacities,  and 
freedom  to  use  them,  up  to  the  point  that  they  infringe  on  the  equal 
enjoyment  of  others.  So  soon  as  negligence  is  shown  to  have  occurred 
and  injury  results,  there  is  a  breach  of  duty,  and  a  claim  for  compensa- 
tion arises.  Indeed,  the  claim  for  immunity  in  respect  of  an  accident 
happening  on  the  highway  can  be  put  no  higher  than  th^t  the  pre- 
sumption expressed  in  the  maxim  Res  ipsa  loquitur  is  not  raised  in  such 
a  case.  NegHgence  must  be  proved  to  have  caused  the  accident  in  such 
circumstances:  the  accident  does  not  presume  the  negligence.  The 
latest  authorities  go  to  show  that  the  measure  of  precaution  here  is  not 
only  against  conduct  leading  to  a  negligent  consequence,  but  against 
conduct  which,  considering  the  ordinary  habits  and  mischievous  pro- 
clivities of  any  class  of  people  who  may  be  brought  into  connection  with 
it,  may  probably  be  turned  to  mischief.  "  If,"  said  Tindal,  C.J.  {Illidgc 
V.  Goodwin,  1831,  5  Car.  &  R  190),  "a  man  chooses  to  leave  a  cart 
standing  in  the  street,  he  must  take  the  risk  of  any  mischief  that  may 
be  done."     The  injury  in  that  case  was  caused  by  the  wilful,  wanton 
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act  of  a  passer-by  striking  a  horse.  In  Engelhart  v.  Farrant,  [1897J 
1  Q.  B.  240,  the  Court  of  Appeal  recognised  this  decision,  and  seemed 
to  prescribe  a  rule  of  duty  to  guard  against  conduct  which  may  be  turned 
into  a  cause  of  mischief.  Lord  Esher,  M.R.,  described  such  conduct  as 
"an  effective  cause"  of  injury,  produced  by  an  intervening  wroncrful 
act.     [See  also  M'Dowell  v.  G.  W.  Rly.,  [1903]  2  K.  B.  331.]  ° 


Criminal  Negligence. 

Besides  the  duties  owing  from  persons  to  persons,  there  is  also  to  be 
considered  the  duty  owing  from  citizens  to  the  State. 

Sir  James  Stephen  {General  View  of  the  Criminal  Law  of  Englandy 
2nd  ed.,  76)  says :  "  The  word  (negligence)  is  used  in  criminal  law  princi- 
pally in  reference  to  the  infliction  of  bodily  injury  by  neglecting  to 
perform  one  of  the  duties  which  are  by  law  imposed  on  various  persons 
for  the  preservation  of  human  life."  In  criminal  negligence  there  is  no 
element  involved  which  is  not  to  be  found  in  ordinary  civil  negligence. 
The  difference  is  primarily  one  of  degree.  "  The  amount  of  negligence 
that  would  make  a  man  so  responsible  (criminally)  cannot  be  defined. 
It  is  not  a  little  failure  in  duty  that  would  make  him  criminally  respon- 
sible; a  great  failure  of  duty  undoubtedly  would"  (^e?-  Blackburn,  J., 
in  R,  V.  Eyre,  Finlason's  Report,  57).  This  refers  to  criminal  negligence 
at  common  law.  In  connection  with  criminal  negligence,  there  is  also 
the  incident  that  the  State  has  selected  certain  of  those  duties  imposed 
on  one  person  towards  another  for  the  preservation  of  human  life  and 
limb,  and  has  made  the  obligation  an  obligation  to  the  State,  and  not 
merely  one  enforceable  by  the  person  injured.  Thus  the  State  exacts 
reparation  for  any  negligent  default  which  may  be  made  the  subject  of 
indictment.  The  most  familiar  illustration  of  this  is  culpable  homicide. 
But  in  addition  to  these,  there  are  various  duties  to  which  the  State 
attributes  more  than  ordinary  importance,  making  them  the  subject  of 
special  statutory  protection,  with  a  criminal  liability  attaching  to  the 
non-observance  of  them.  In  these  cases,  whether  negligence  is  criminal 
or  not,  depends  on  the  nature  of  the  duty  unperformed,  and  not  on  the 
consequences  of  its  non-performance.  The  instances  of  this  species  of 
legislation  are  numerous,  and  the  tendency  is  yearly  to  extend  the  pro- 
vince of  it.  So  long  ago  as  15  Rich,  ii.,  the  neglecting  to  attend  justices 
going  to  arrest  persons  making  forcible  entry  was  made  a  criminal 
offence  ;  and  instances  occur  not  infrequently  of  similar  criminal  legis- 
lation, till  the  recent  reign,  when  they  became  constantly  recurrent. 
Thus  furious  driving  (24  &  25  Vict.  c.  100,  s.  35 ;  cp.  the  Motor  Car  Act, 
1903,  and  the  Lights  on  Vehicles  Act,  1907) ;  neglect  by  railway  servants, 
whereby  lives  of  persons  may  be  endangered  (3  &  4  Vict.  c.  97,  ss.  13, 14); 
doing  anything  by  "  wilful  neglect,  endangering  the  safety  of  railway 
passengers"  (24  &  25  Vict.  c.  100,  ss.  32-34);  neglect  to  provide  servants 
and  apprentices  with  necessaries  (24  &  25  Vict.  c.  100,  s.  26 ;  38  *fe  39 
Vict.  c.  86,  s.  6);  neglect  to  procure  vaccination  (30  &  31  Vict.  c.  84, 
s.  31,  amended  by  61  &  62  Vict.  c.  49);  neglect  of  children  by  those 
having  the  custody  of  them  (4  Ed.  vii.  c.  15);  neglect  by  parent  to  cause 
child  to  attend  school  (41  Vict.  c.  16,  s.  84);  neglect  to  fence  machinery 
in  factories  (1  Edw.  vn.  c.  22);  neglect  to  give  notice  of  accident  causing 
injury  in  certain  employments  (57  ^^  58  Vict.  c.  28);  neglect  to  fence 
chaff-cutting  machines  (60  &  61  Vict.  c.  60);  and  many  more  breaches 
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of  duty  of  a  similar  kind  are  now  matters  which  the  State  punishes  by 
criminal  process. 

All  the  instances  above  given  imply  that  the  person  guilty  of  default 
has  placed  himself  in  a  position  where  he  may  be  called  on  to  act,  but 
has  failed  to  attain  the  standard  prescribed  for  action.  The  point  suggests 
itself  whether  a  man  maybe  criminally  convicted  who  has  merely  abstained 
from  acting.    A  public  officer  is  indictable  for  default  (B.  v.  Wyat,  1704, 

1  Salk.  380;  E.  v.  Hall,  [1891]  1  Q.  B.  747),  even  if  he  does  nothing; 
but  this  is  manifestly  because  by  undertaking  the  office  he  binds  himself 
to  perform  the  duties  of  it.  A  private  person,  apart  from  aiiy  special 
statutory  obligation,  is  not  compellable  by  law  to  perform  even  the  most 
elementary  duties  of  humanity  which  fall  in  the  way  of  his  daily  pur- 
suits, e.g.  to  rescue  a  man  from  drowning,  or  to  pull  a  child  from  beneath 
the  hoofs  of  a  horse.  The  duty  is  in  such  case  purely  a  moral  one ;  and 
**  moral  predilections  must  not  be  allowed  to  influence  our  minds  in 
settling  legal  distinctions  "  (Holmes,  The  Common  Law,  148).  Law,  it 
may  be  broadly  said,  concerns  itself  chiefly  with  preventing  interferences 
with  other  people's  rights.  Its  aim  (till  recently)  has  been  to  protect 
the  freedom  between  one  another  of  individuals,  and  not  to  prescribe 
any  description  of  action  in  aid  of  another.  The  master  is  not  in  general 
criminally  liable  for  the  act  of  his  servant  (  Woodgate  v.  Knatclibull,  1787, 

2  T.  E.  148 ;  1  K.  K.  449) ;  unless  the  master  co-operates  with  the  ser- 
vant in  a  criminal  act,  then  he  becomes  an  accessory ;  or  the  act  of  the 
servant  is,  from  its  very  nature,  obviously  the  act  of  the  master  {Roberts 
v.  Woodward,  1890,  25  Q.  B.  D.  412  ;  Hardcastle  v.  Bielhy,  [1892]  1  Q.  B. 
709) ;  or  the  liability  is  imposed  by  statute,  either  directly  or  by  means 
of  a  power  to  make  by-laws  (Collman  v.  Mills,  [1897]  1  Q.  B.  396 ; 
B.  V.  Dixon,  1814,  3  M.  &  S.  11 ;  15  K.  E.  381 ;  A.-G.  v.  Siddon,  1830, 
1  Tyrw.  41). 

Statutory  Duties  Generally. 

A  statutory  duty  imposed  by  the  State  for  its  own  ends  does  not  of 
necessity  give  rise  to  a  duty  to  any  person  injured  by  its  violation.  The 
general  rule  is  that  whenever  a  man  has  a  temporal  loss  or  damage  by 
the  wrong  of  another,  he  may  have  an  action  on  the  case  to  be  repaired 
in  damages  (Com.  Dig.,  tit.  "  Action  on  the  Case  "  (A)).  The  Statute  of 
Westminster,  2  (13  Edw.  L  c.  50),  gives  a  remedy  by  action  on  the  case 
to  all  who  are  aggrieved  by  the  neglect  of  any  duty  created  by  statute 
(2  Inst.  486) ;  and  in  Com.  Dig.,  tit.  "  Action  upon  Statute  "  (F),  it  is  laid 
down  that  "  in  every  case  where  a  statute  enacts  or  prohibits  a  thing  for 
the  benefit  of  a  'person,  he  shall  have  a  remedy  upon  the  same  statute  for 
the  thing  enacted  for  his  advantage,  or  for  the  recompense  of  a  wrong 
done  to  him  contrary  to  the  said  law."  , 

It  does  not,  therefore,  follow  that  because  the  provisions  of  a  statute 
enure  to  the  benefit  of  a  person  that  he  is  aggrieved  by  neglect  of  the 
duty,  unless  the  object  of  the  statute  is  to  secure  him  that  benefit ;  and 
Lord  Cairns,  C.  (in  Atkinson  v.  Newcastle  and  Gateshead  Waterworks, 
1877,  2  Ex.  D.  441,  at  447),  doubted  the  proposition  that  "  wherever  a 
statutory  duty  is  created,  any  person  who  can  show  that  he  has  sustained 
injuries  from  the  non-performance  of  that  duty,  can  bring  an  action  for 
damages  against  the  person  on  whom  the  duty  is  imposed."  Lord  Cairns's 
doubt  was  shared  by  Lord  Herschell  (in  Cowley  v.  Newmarket  Local  Board, 
[1892]  A.  C.  345,  at  352),  who  agreed  with  Lord  Cairns's  opinion  that 
much  must  "  depend  on  the  purview  of  the  legislature  in  the  particular 
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statute,  and  the  language  which  they  have  there  employed;"  and  in 
Clegg,  Parkinson  &  Co.  v.  Uarh/  Gas  Co.,  [1896]  1  Q.  B.  592,  the  principle 
was  enunciated  that  "  where  there  is  an  obligation  created  by  statute  to 
do  something  for  the  benefit  of  the  public  generally,  or  of  such  a  large 
body  of  persons  that  they  can  only  be  dealt  with  practically  en  masse,  as 
it  were,  and  where  the  failure  to  comply  with  the  statutory  obligation 
is  liable  to  affect  all  such  persons  in  the  like  manner,  though  not  neces- 
sarily in  the  same  degree,  there  is  no  separate  right  of  action  to  every 
person  injured  by  breach  of  the  obligation  in  no  other  manner  than  the 
rest  of  the  public." 

A  corporate  body  is  in  many  cases  called  into  existence  for  the 
purpose  of  discharging  functions  of  local  administration.  The  liability 
of  such  a  body  is  governed  by  the  statute  which  creates  it.  The  powers 
conferred  must  be  executed  with  due  care ;  and,  primd  facie,  the  duties 
and  liabilities  are  the  same  as  those  imposed  by  the  general  law  on 
private  persons  performing  similar  duties ;  but  no  action  lies  for  mere 
non-feasance,  unless  there  has  been  some  duty  neglected  which  has  been 
imposed  by  the  statute  which  creates  it  (Mersey  Bocks  v.  Gibbs,  1866,  L.  R. 

1  H.  L.  93;  Sanitary  Commissioners  of  Gibraltar  v.  Orfila,  1889,15  App.  Gas. 
400).  Thus  what  appears  something  of  an  anomaly  in  our  law  of  liability 
for  want  of  repair  of  a  highway  may  be  explained. 

Rule  in  Russell  v.  Men  of  Devon. — In  Eussell  v.  Men  of  Devon,  1788, 

2  T.  R.  677 ;  1  R.  R.  585,  it  was  laid  down  that  the  inhabitants  of  a 
county  cannot,  as  such,  be  sued ;  and  that  since  at  common  law  there  is 
no  liability  on  the  part  of  the  whole  of  the  inhabitants  of  a  county  to 
any  individual  sustaining  injury  through  their  inaction,  the  mere  incor- 
poration of  them  will  not  avail  to  give  the  action  without  the  remedy 
being  definitely  given  by  the  statute  incorporating  them.  Parsoiis  v.  St. 
Matthew,  Bethncd  Green,  1867,  L.  R.  3  C.  P.  56,  has  decided  that  this  has 
not  been  done  by  the  Metropolis  Management  Act,  1855,  18  &  19  Vict, 
c.  120,  in  the  Metropolitan  district ;  and  Gibson  v.  Mayor  of  Preston,  1870, 
L.  R.  5  Q.  B.  218,  in  conjunction  with  B.  v.  Mayor,  etc.,  of  Poole,  1887, 
19  Q.  B.  D.  602,  makes  it  plain  that  the  law  for  the  country  generally 
has  not  been  altered  by  the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55. 
[See  for  other  cases  on  liability  for  non-repair  of  highways.  Vol.  VI.  p.  555. 
The  rule  that  public  statutory  bodies  are  not  liable  to  an  action  at  the 
suit  of  a  person  who  suffers  special  injury,  where  the  injury  is  the  result 
of  non-feasance,  is  not  confined  to  cases  of  highways  being  out  of  repair. 
See  Tregellis  v.  X.  C.  C,  1897,  14  T.  L.  R.  55  ;  Campbell- Davys  v.  Lloyd, 
[1901]  2  Ch.  p.  525  ;  Robinson  v.  Workington,  [1897]  1  Q.  B.  619 ;  Harnng- 
ton  V.  Derby,  [1905]  1  Ch.  223.  There  are  other  cases  where  such  a  body 
has  been  held  hable  even  for  a  non-feasance  on  the  ground  that  there 
existed  a  special  duty  to  the  plaintiff  as  one  of  a  class,  e.g.  because  of 
payment  of  tolls  {Mayor  of  Lyme  Begis  v.  Henley,  1834,  2  CI.  &  Fin. 
331 ;  6  E.  R.  1180,  explained  by  Channell,  B.,  in  Young  v.  Davis,  1862, 
2  H.  &  C.  197 ;  The  Mersey  Dock  Case,  1864,  L.  R.  1  H.  L.  93 ;  Wiiwh 
v.  Thames  Conservators,  1874,  L.  R.  9  C.  P.  378;  Dormant  v.  Fumcss 
Ely.,  1883,  11  Q.  B.  D.  496).] 

Although  a  duty  created  by  statute  may  not  bo  such  as  to  enable 
any  person  injured  to  bring  an  action  upon  the  statute,  tlie  statutory 
precaution  is  nevertheless  evidence  of  the  standard  care  which  should 
be  maintained  in  the  occupation  or  circumstances  to  which  the  statute 
refers ;  on  the  ground  that  not  doing  what  the  legislature  has  prescribed 
as  a  suitable  precaution  in  similar  circumstances,  is  not  doing  something 
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which  a  person  of  ordinary  care  would  do  (Blamires  v.  Lancashire  and 
Yorkshire  Ely.  Co.,  L.  R  8  Ex.  283). 

It  follows  from  what  has  been  said  that,  in  general,  local  adminis- 
trative bodies  are  not  liable  to  private  persons  for  mere  failure  to  carry 
out  powers  conferred  by  statute.  The  duty  to  the  public  may  be 
enforced  by  mandamus  where  there  is  "  a  present  duty  to  be  performed, 
and  a  non-performance  of  that  present  duty  "  {'per  Cockburn,  C.J.,  K  v. 
Vestry  of  JSL  Luke,  Chelsea,  1861,  1  B.  &  S.  908,  at  912);  but  where 
there  is  a  discretion,  "  it  would  be  absurd  to  say  that  any  other  tribunal 
is  to  inquire  whether  they  have  exercised  their  discretion  properly 
or  not "  {per  Lord  Tenterden,  C.J.,  B.  v.  Mayor,  etc.,  of  London,  1832, 

3  Barn.  &  Adol.  255,  at  271 ;  [cp.  Peebles  v.  Oswaldtwistle  U.  D.  C,  [1897] 
1  Q.  B.  625 ;  see  also  A.-G.  v.  Staffordshire  C.  C,  [1905]  1  Ch.  336,  where 
it  was  held  that  no  mandamus  will  lie  against  a  local  authority  to  do  any 
particular  works].  There  is  no  legal  duty  to  carry  out  any  particular 
plan  of  operations,  but  where  work  is  undertaken,  a  duty  arises  not  to 
injure  anyone  by  its  operation.  "  If  damage  ensues  as  the  consequence 
of  work  properly  done,  it  must  be  sought  for  by  a  claim  for  compensa- 
tion ;  but  if,  as  the  result  of  negligence  in  the  doing  of  it,  it  is  properly 
the  subject  of  an  action "  {per  Lush,  J.,  Hall  v.  Mayor,  etc.,  of  Batley, 
1878,  47  L.  J.  Q.  B.  148,  at  151 ;  President,  etc.,  of  Colac  v.  Summerfield, 
[1893]  A.  C.  187;  Corporation  of  Raleigh  v.  Williams,  [1893]  App.  Cas, 
540).  In  the  case  of  a  statutory  duty,  again,  the  rule  is  that  where 
there  is  no  fault  there  is  no  liability  {River  Wear  Commissioners  v. 
Adamso7i,  1877,  2  App.  Cas.  743 ;  Richmond  Gas  Go.  v.  Mayor,  etc.,  of 
Richmond,  [1893]  1  Q.  B.  56).  [The  injured  party  may  be  without 
remedy  where  the  act  would  ordinarily  amount  to  a  mis-feasance 
{East  Freemantle  Corporation  v.  Annois,  [1902]  A.  C.  213),  or  would 
amount  to  a  nuisance  {L.  B.  &  S.  C.  Rly.  v.  Truman,  1885,  11  App.  Cas. 
45 ;  contrast  Midwood  v.  Manchester,  [1905]  2  K.  B.  597,  where  the  Act 
contained  a  proviso  that  nothing  should  exonerate  the  defendants  from 
proceedings  for  nuisance,  and  where  they  were  held  liable  for  a  nuisance 
apart  from  negligence).] 

No  private  individual  or  company  may  break  up  a  highway  for  the 
purpose  of  laying  gas-pipes  or  wcder-pipes  without  subjecting  themselves 
to  an  indictment  {A.-G.  v.  Cambridge  Gas  Consumers  Co.,  1868,  L.  E. 

4  Ch.  71) ;  and  where  a  company  or  corporation  have  obtained  an  Act 
of  Parliament  enabling  them  to  do  so,  they  are  liable,  either  according 
to  the  standard  prescribed  by  their  special  Act  (as  in  Hopkins  v.  Bir- 
mingham and  Staffordshire  Gas-Light  Co.,  1860,  5  H.  &  N.  74;  in  Ex.  Ch. 
6  H.  &  N.  250),  or  according  to  the  ordinary  rule,  only  where  they  are 
wanting  in  tlie  duty  to  use  due  and  reasonable  care  in  their  operations 
{Mose  V.  Hastings  and  St.  Leonards  Gas  Co.,  4  F.  &  F.  324 ;  Snook  v.  Grand 
Junction  Waterworks  Co.,  2  T.  L.  K.  308).  When  duties  are  prescribed 
for  the  members  of  a  community  generally,  the  standard  of  duty  exacted 
must  be  in  the  main  the  same,  and  no  more  care  is  required  than  that 
which,  on  an  average,  could  reasonably  be  looked  for  from  an  ordinary 
intelligent  man  with  no  special  aptitude. 

Contractual  Duties. 

There  is,  however,  another  class  of  duties  where  a  different  standard 
is  exacted.  If  a  man  undertakes  a  duty  the  performance  of  which 
requires  skill,  his  undertaking  it  implies  an  engagement  to  supply  the 
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skill  adequate  for  its  performance.  The  maxims  of  law  on  this  are: 
Spondet  peritiam  artis,  Spondet  dilegentiam  gerendo  negotio  parem,  Impcritia 
culpce  admuneratur  (Story,  Bailments,  s.  431).  [See  Jenkins  v.  Beetham, 
1855,  15  C.  B.  168 ;  Harman  v.  Cornelius,  1858,  5  C.  B.  N.  S.  236 ;  Lee 
V.  Walker,  1872,  L.  E.  7  C.  P.  121 ;  Brabant  v.  King,  [1905]  A.  C. 
640 ;  Love  v.  Mack,  1905,  93  L.  T.  345 ;  Evans  v.  Liverpool  {Mayor  of), 
[1906]  1  K.  B.  160.]  The  obligation  undertaken  is  contractual;  and 
thus  each  contract  may  (unless  some  special  rule  of  law  intervenes) 
prescribe  its  own  standard  of  conduct.  In  the  absence  of  any  particular 
stipulation,  the  general  rule  is  as  indicated  above. 

It  is  in  this  connection  that  the  interminable  discussions  as  to  degrees 
of  negligence  occur.  The  sum  of  their  results  is  shortly  this :  A  man  is 
either  acting  in  his  capacity  of  an  ordinary  citizen,  or  he  has  undertaken 
special  work.  If  his  duty  is  that  of  an  ordinary  citizen,  he  has  to 
exercise  that  amount  of  care  in  his  various  relations  with  others  that 
the  ordinary  unskilled  intelligent  citizen  may  be  expected  to  bring  to 
bear  in  a  like  matter.  If  he  does  not,  he  is  guilty  of  negligence.  But 
if  he  has  undertaken  special  work,  he  must  bring  to  bear  on  the  per- 
formance of  it  the  average  skill  of  a  person  trained  to  the  special  business. 
If  the  duty  he  has  undertaken  binds  him  to  use  skill,  and  he  only  uses 
care,  he  is  guilty  of  "gross"  negligence  (Shiells  y.  Blackhurn,  1789,  1 
Black.  (H.)  158;  2  E.  E.  750 ;  Dartnall  v.  Hoiuard,  1825,4  Barn.  &  Cress. 
345).  Again,  he  may  undertake  to  use  care  in  the  custody  of  gold  and 
jewels,  and  may  bestow  only  the  same  amount  of  precaution  he  would 
in  the  safeguarding  of  lead  or  coal,  and  may  lose  the  gold  or  jewels ; 
he  is  guilty  of  "  gross "  negligence.  Any  failure  to  come  up  to  the 
standard  of  duty  prescribed  by  law  in  any  matter  which  occasions 
damage  to  the  person  to  whom  the  duty  is  owing,  is  negligence,  and 
actionable,  irrespective  of  whether  the  actual  want  of  care  is  small  or 
great ;  and  it  is  in  this  sense  that  Eolfe,  B.'s,  dictum  (  Wilson  v.  Brett, 
11  Mee.  &  W.  113;  63  E.  E.  528),  approved  by  Willes,  J.  (in  Grill  v. 
General  Iron  Screw  Collier  Co.,  1866,  L.  E.  1  C.  P.  600),  that  "gross" 
negligence  is  ordinary  negligence  with  a  vituperative  epithet,  is  to  be 
understood.  The  different  position  of  the  person  undertaking  a  duty, 
the  varying  character  of  the  things  with  regard  to  which  the  duty  is 
undertaken,  and  the  shifting  aspects  in  which  the  person  and  the  thing 
may  be  viewed  as  related,  have  produced  a  great  mass  of  refined  legal 
doctrines,  which  cannot  be  here  dealt  with  in  detail.  See  Bailments  ; 
Deposit  ;  Mandate  ;  Hiring  Ageeement  ;  Agistment  ;  Factor  ;  Ware- 
housemen. 

There  is,  however,  another  class  of  cases  where  a  different  rule  has 
to  be  applied;  where  the  duty  is  concerned  with  the  exercise  of  "a 
public  employment^'  "  the  case  of  the  common  carrier,  common  hoyman, 
master  of  a  ship,  etc."  {Coggs  v.  Bernard,  1704,  1  Sm.  L.  C,  11th  ed.,  173. 
at  184);  also  of  an  innkeeper  {Y.  B.  11  Hen.  iv.  45),  and,  it  seems,  of  a 
"  common  farrier  "  (Paston,  J.,  in  Y.  B.  19  Hen.  VI.  49). 

In  the  case  of  an  innkeeper,  secundum  legem  ct  consuetudi7iem  regni 
nostri  Anglian"  (the  words  of  the  old  writ,  Plowd.  9b),  the  innkeeper  is 
bound  to  keep  the  goods  of  his  guest  within  the  inn,  "without  any 
stealing  or  purloining"  (Calyes  Case,  1  Sm.  L.  C,  11th  ed.,  119,  at  121); 
and  the  fact  of  their  loss  is  primd  facie  evidence  of  negligence  {Dawson 
V.  Chamney,  1845,  5  Q.  B.  164),  which  may  nevertheless  be  rebutted  by 
showing  that  the  loss  was  occasioned  by  the  act  of  God  or  the  King's 
enemies  {Richmond  v.  Smith,  1828,  8  Barn.  &  Cress. ;  32  R  K.  326),  or 
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by  the  contributory  negligence  of  the  plaintiff  (Oppenhcim  v.  White  Lion 
Hotel  Co.,  1871,  L.  R  6  C.  P.  515).  [The  liability  of  an  innkeeper  for 
the  safety  of  the  person  of  his  guest  is  that  of  an  occupier  of  property 
to  persons  resorting  there  on  business  (see  Rule  of  Liability  with 
Respect  to  Property,  supra).  Thus  in  Sandys  v.  Florence,  1878,  47 
L.  J.  Q.  B.  598,  a  guest  who  was  injured  by  the  falling  of  the  ceiling 
of  a  room  recovered.]     See  Innkeepers. 

Again,  a  common  carrier  of  goods  "  is  an  insurer  of  the  goods  which 
he  carries"  {Riley  v.  Hoone,  1828,  5  Bing.  217,  at  224;  30  R.  R.  576; 
Crouch  V.  London  and  North-  Western  Ely.  Co.,  1854,  14  C.  B.  255).  This 
liability  is  imposed  by  custom,  "  to  guard  against  frauds  they  might  be 
tempted  to  commit,  by  taking  goods  intrusted  to  them  to  carry,  and  then 
pretending  they  had  lost  or  been  robbed  of  them  "  {'per  Eyre,  C.J.,  Aston 
V.  Heaven,  1797,  2  Esp.  533,  at  534).  But  a  common  carrier  of  goods  is 
not  liable  for  damage  arising — 

(1)  From  act  of  God  {Coggs  v.  Bernard,  1704,  1  Sm.  L.  C,  11th  ed., 
173,  at  178); 

(2)  From  "the  enemies  of  the  King"  {Russell  v.  Niemann,  17  C.  B. 
N.  S.  163); 

(3)  From  inherent  defect  of  the  goods  themselves  {Nugent  v.  Smith, 
1876,  1  CRD.  423); 

(4)  From  their  dangerous  nature,  not  disclosed  to  him,  so  that  he 
may  take  precautions  {Brass  v.  Maitland,  1856,  6  El.  &  Bl.  470); 

(5)  Where  there  has  been  fraud  by  the  complainant  in  the  matter 
occasioning  the  loss  {Gibbon  v.  Paynton,  1769,  4  Burr.  2298); 

(6)  From  delay  over  which  the  carrier  is  shown  to  have  no  control 
{Taylor  v.  Great  Northern  Rly.  Co.,  1866,  L.  R.  1  C.  P.  385); 

(7)  From  the  execution  of  legal  process  on  the  goods  {Pingree  v. 
Detroit,  etc.,  Railroad  Co.,  11  Am.  St.  R.  479) ; 

(8)  Where  he  has  made  a  contract  under  the  Carriers  Act,  1830 
(11  Geo.  IV.  &  1  Will.  IV.  c.  68).     See  Carrier. 

A  carrier  of  passengers  is  not  an  insurer,  and  is  "  only  liable  for 
negligence "  ((7ro/iJ5  v.  Waterhouse,  1825,  3  Bing.  319;  28  R.  R.  631). 
His  undertaking  is,  "  as  far  as  human  care  and  foresight  could  go,  he 
would  provide  for  their  safe  conveyance."  Therefore,  if  the  breaking 
down  of  the  vehicle  in  which  the  passengers  are  being  conveyed  is 
"  purely  accidental,  the  passenger  has  no  legal  remedy  for  the  misfortune 
he  has  encountered"  {Christie  v.  Griggs,  1809,  2  Camp.  N.  P.  79;  11 
R.  R.  666).     See  Carrier,  Vol.  XL  p.  587. 

The  duty  of  railway  companies  to  their  passengers  is  to  take  reason- 
able care  to  use  the  best  precautions  in  known  practical  use  for  securing 
their  safety  and  convenience.  It  is  not  every  suggestion  of  science  that 
should  be  adopted  {Hanson  v.  Lancashire  and  Yorkshire  Jlly.  Co.,  20 
W.  R.  297),  but  every  precaution  in  known  practical  use  {Ford  v.  Loiidon 
ami  South-  Western  Rly.  Co.,  2  F.  &  F.  730).  A  duty  is  imposed  to  see 
not  only  that  the  conveyance  used  is  fit,  but  also  that  "everything  under 
their  own  control  is  in  full  and  complete  and  proper  order.  They  are 
bound  to  see  also,  if  there  be  a  certain  and  definite  risk  as  to  which 
they  have  any  knowledge,  or  can  reasonably  be  supposed  to  have  any 
knowledge,  that  it  is  sufficiently  guarded  against"  {per  Lord  Hatherley,  C, 
Daniel  v.  Mctroj)olitan  Rly.  Co.,  1871,  L.  R.  5  H.  L.  45,  at  55;  cp.  Pounder 
V.  North-Eastern  Rly.  Co.]  [1892]  1  Q.  B.  385,  and  Cobb  v.  Great  Western 
Rly.  Co.,  [1893]  1  Q.  B.  459).     See  Railway. 

A  carrier  of  passengers*  luggage  is  liable  as  a  common  carrier  of 
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goods,  where  he  has  charge  of  the  luggage  (Macrow  v.  Gh-eat  Western 
Ely.  Co.,  1871,  L.  E.  6  Q.  B.  612,  at  618);  but  where  a  passenger  takes 
luggage  into  a  carriage  to  be  conveyed  with  him,  the  contract  of  the 
carrier  in  regard  to  the  conveyance  of  the  luggage  is  modified  to  the 
extent  that  he  is  not  liable  if  loss  happens  by  reason  of  want  of  care 
on  the  part  of  the  passenger  himself,  who  has  taken  his  goods  within 
his  own  control  (Great  Western  Ely.  Co.  v.  Bunch,  1888,  13  App.  Gas. 
31 ;  cp.  Bergheim  v.  Great  Eastern  Ely.  Co.,  1878,  3  C.  P.  D.  221,  and 
Talley  v.  Great  Western  Ely.  Co.,  1870,  L.  R.  6  C.  P.  44,  per  Willes  J 
at  52). 

The  rule  of  professional  duty  is  only  another  aspect  of  the  duty  to 
use  skill  where  work  requiring  skill  is  undertaken.  "  Every  person  who 
enters  into  a  learned  profession  undertakes  to  bring  to  the  exercise  of 
it  a  reasonable  degree  of  care  and  skill "  {per  Tindal,  C.J.,  Lanphier  v. 
Phipos,  1838,  8  Car.  &  P.  475,  at  479),  not  "an  extraordinary  degree  of 
skill,  but  only  a  reasonable  and  ordinary  proportion  of  it "  (Chapman  v. 
Walton,  1833,  10  Bing.  57 ;  38  R  R.  396).  He  should  be  conversant 
with  the  general  principles  of  law  applicable  to  his  profession,  and  with 
the  methods  of  practice  of  most  ordinary  occurrence ;  even  though 
knowledge  outside  the  actual  scope  of  his  profession  is  involved, 
acquaintance  with  the  requirements  of  the  profession  is  not  required 
(Jenkins  v.  Betham,  1854,  15  C.  B.  168).  If  an  extraordinary  fee  is  given 
for  a  special  degree  of  skill  and  experience,  the  recipient  becomes  bound 
to  a  degree  of  diligence  measured  by  the  consummate  skill  attributed 
to  him,  which  secures  the  unusual  fee  (see  Architect  ;  Auctioneer  ; 
Engineer;  Solicitor;  Medical  Practitioner;  Broker;  Surveyor). 
Where  a  question  of  professional  skill  is  involved,  the  question  of  its 
exercise  obviously  cannot  be  left  to  a  jury  in  its  entirety.  The  circum- 
stances in  which  negligence  could  exist  have  to  be  defined  by  the  judge, 
and  the  jury  have  to  determine  whether  the  circumstances  are  found  in 
the  case  before  them  (Hunter  v.  Caldwell,  1847, 10  Q.  B.  69  ;  74  R.  R.  203). 
For  example,  if  the  negligence  alleged  is  a  disputable  matter  of  engineering 
construction,  most  usually  the  case  would  not  be  left  to  the  jury  at  all ; 
if  it  is  left,  it  must  be  with  specific  directions  (Tuttle  v.  Detroit  Grand 
Haven  and  Milwaukee  Rly.  Co.,  22  U.  S.  (15  Davis)  189  ;  cp.  K  v.  Markuss, 
4  F.  &  F.  356,  at  358). 

In  selecting  a  partner,  personal  qualities  are  generally  the  deter- 
mining force  in  the  selection ;  and  in  this  case,  in  the  event  of  negligence 
being  alleged  in  the  performance  of  the  partnership  duties,  the  accused 
partner  may  discharge  himself  by  showing  that  his  partnership  actions 
are  governed  by  his  well-known  principles  of  action.  On  the  other 
hand,  if  his  personal  qualities  are  of  extraordinary  capacity,  lack  of  the 
exercise  of  these  would  render  him  liable.  In  an  ordinary  case  the 
ordinary  rule  Spondet  peritiam  artis  holds  (see  Partnership). 

The  duty  of  trustees  is  to  exercise  "  the  same  degree  of  vigilance  that 
a  man  of  ordinary  prudence  would  exercise  in  the  management  of  his 
own  affairs  "  (per  Lord  Herschell,  Bae  v.  Meek,  1889,  14  App.  Cas.  558, 
at  569).  By  accepting  a  trust  a  person  becomes  bound  to  execute  it 
with  fidelity  and  reasonable  diligence ;  and  it  is  no  excuse  to  say  that  he 
has  no  benefit  from  it,  and  that  it  is  merely  honorary  (per  Lord  Hardwicke, 
Charitable  Corporation  v.  Sutton,  1742,  2  Atk.  400,  at  406 ;  26  E.  R.  642). 

A  trustee  is  personally  bound  to  use  his  own  skill  and  judgment,  and 
may  not  rest  upon  the  untested  advice  of  those  whose  assistance  he  may 
see  fit  to  invoke.     If  he  chooses  to  place  reliance  on  such  advice  without 
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testing  its  soundness,  he  will  not  escape  personal  liability  if  things 
go  wrong  through  default  in  proper  personal  supervision  {Learoyd  v. 
Wliiteley,  1887,  12  App.  Cas.  727).  The  liability  of  trustees  is  consider- 
ably modified  by  sees.  1  and  8  of  the  Trustee  Act,  1888,  51  &  52  Vict. 
c.  59 ;  the  Trustee  Act,  1893,  56  &  57  Vict.  c.  53 ;  and  sec.  3  of  the 
Judicial  Trustees  Act,  1896,  59  &  60  Vict.  c.  35  (see  Trusts  ;  Judicial 
Trustee). 

The  breach  of  duty  of  a  person  may  be  such  that  the  law  will 
preclude  him  from  denying  the  truth  of  some  specific  statement,  and  will 
fix  him  with  liability  in  respect  of  it,  as  if  the  statement  were  true.  In 
the  aspect  we  have  here  to  deal  with,  this  doctrine  is  known  as  estoppel 
hy  Tiegligence.  The  principle  of  law  may  be  thus  stated :  If  a  man  has 
led  others  into  a  belief  that  a  certain  state  of  fact  exists  by  conduct 
calculated  in  the  ordinary  course  of  things  to  induce  the  belief,  and  those 
others  have  acted  on  that  belief  to  their  prejudice,  he  shall  not  be  heard 
afterwards  as  against  those  others,  to  show  that  the  state  of  things  he 
averred  to  exist  did  not  exist  in  fact ;  provided  that  the  conduct  com- 
plained of  must  be — (1)  in  the  transaction  itself,  and  the  proximate 
cause  of  the  leading  the  others  into  injurious  action ;  and  (2)  the  neglect 
of  some  duty  owing  to  them  personally,  and  not  merely  a  duty  to  third 
persons  with  whom  they  have  no  privity  {Swan  v.  North  British 
Australasian  Co.,  1862,  2  H.  &  C.  175,  at  182).     (See  Estoppel.) 

Contributory  Negligence. 

Negligence  by  itself  affects  no  one  with  liability.  Where  negligence 
produces  no  damage  to  others  it  is  not  actionable.  A  man  has  a  right  to 
be  as  negligent  as  he  pleases,  provided  only  that  in  being  negligent  he 
does  not  interfere  with  the  rights  of  other  people.  The  corollary  of  this 
is  that  if  one  man  sees  another  guilty  of  negligence  he  cannot  stand 
upon  his  abstract  rights,  and,  having  sustained  damage  through  ignoring 
the  manifest  consequences  of  the  other's  action,  fix  the  consequences  of 
his  persistency  on  him.  He  is  bound,  so  far  as  he  can,  to  avoid  the 
probability  of  damage  brought  into  being  by  the  negligent  act  of  the 
other.  If  he  does  not  do  what  he  can  in  this  direction,  he  is  guilty  of 
contributory  negligence,  and  must  himself  bear  the  consequences  of  his 
want  of  care.  Contributory  negligence,  then,  is  negligence  in  not  avoid- 
ing the  consequences  arising  from  the  negligence  of  some  other  person, 
when  means  and  opportunity  are  afforded  to  do  so  (see  per  Coleridge,  J., 
Clayards  v.  Dethick,  1848,  12  Q.  B.  439,  at  445 ;  76  E.  E.  305).  Still,  as 
we  have  just  seen  that  every  man  is  entitled  to  be  as  negligent  as  he 
pleases,  provided  his  negligence  does  not  work  harm  to  anyone  else ;  so, 
where  one  man  has  been  negligent,  the  right  of  another  to  be  negligent 
also  is  not  curtailed  thereby ;  and  although  a  defendant  proves  a  plaintiff 
to  have  been  negligent,  he  does  not  thereby  disentitle  him  to  recover  in 
respect  of  the  defendant's  own  negligence  producing  the  injury  and 
damage  complained  of,  unless  he  in  addition  proves  one  of  two  pro- 
positions— (1)  That  the  plaintiff'  might  have  avoided  the  consequences 
of  the  defendant's  negligence  by  the  exercise  of  ordinary  care ;  or  (2)  that 
the  defendant  could  not  have  avoided  the  consequences  of  the  plaintiff's 
negligence  by  the  exercise  of  ordinary  care  (see,  per  Lord  Penzance, 
Rudley  v.  London  and  North-  Western  Ely.  Co.,  1876,  1  App.  Cas.  754,  at 
759 ;  [cp.  The  Sans  Fareil,  [1900]  P.  267,  283]),  whereby  a  person  is 
unable  to  get  out  of  the  range  of  mischief.     Physical  infirmity  is  not 


NEGLIGENCE  577 

contributory  negligence  which  disentitles  a  person  to  recover  for  damage 
sustained  through  negligence.  If  the  physical  infirmity  is  manifest,  as, 
for  example,  if  a  man  were  lame,  a  greater  duty  is  owing  to  him  than  to 
the  world  at  large  by  reason  of  his  defect.  If  his  physical  infirmity  is 
not  manifest,  as,  for  example,  if  he  be  deaf,  he  is  not  thereby  to 
be  precluded  from  going  about  as  other  people;  and  if  he  is  injured 
through  the  negligence  of  some  other  person,  it  is  for  the  jury  to  say 
whether  the  circumstances  of  the  occurrence  show  him  to  have  been  in  the 
exercise  of  such  an  amount  of  care  as  should  be  expected  from  a  person 
labouring  under  his  infirmity.  If,  however,  the  infirmity,  which  was 
unknown  to  the  person  committing  the  injury,  contributed  directly  to 
the  catastrophe,  there  can  be  no  recovery  of  damages  in  respect  of  it 
{B.  V.  William  Walker,  1824,  1  Car.  &  P.  320;  28  E.  K.  781;  Maguire 
V.  Middlesex  Railroad  Co.,  115  Mass.  239,  at  240;  M'Kechnie  v.  Couper, 
24  Sc.  L.  E.  252).  If  the  contributory  negligence  relied  on  is  the 
instinctive  act  of  the  person  complaining  in  his  endeavour  to  avoid  the 
danger  occasioned  by  the  wrongful  conduct  of  the  wrong-doer,  the  wrong- 
doer will  not  be  relieved  from  the  responsibility.  For  example,  a  passenger 
jumped  from  a  coach  in  terror  produced  by  a  situation  brought  about  by 
the  negligence  of  the  coach  proprietor,  and  broke  his  leg.  The  coach 
proprietor  cannot  shift  his  liability ;  for  he  brought  about  the  situation 
which  naturally  produced  the  catastrophe  {Jones  v.  Boyce,  1816,  1  Stark. 
N.  P.  493  ;  18  E.  E.  812).  Even  if  the  act  which  causes  the  injury  is  the 
act  of  a  third  person,  who  voluntarily  intervenes  between  an  injuring 
and  a  jeopardised  person,  if  the  occasion  is  such  as  will  justify  his 
intervention,  and  the  injuring  person  is  in  default,  the  liability  will  not 
be  shifted  from  the  original  wrong-doer.  The  Scotch  case  of  Woods  v. 
Caledonian  Bly.  Co.,  13  Eettie,  1118,  well  illustrates  this  principle.  A 
young  woman  was  killed  while  endeavouring  to  drag  her  companion  out 
of  danger  from  an  approaching  train.  The  railway  company  was  guilty 
of  negligence.  The  Court  refused  to  hold  as  matter  of  law  that  the 
young  woman's  act  was  contributory  negligence.  [For  other  cases  where 
the  act  of  a  third  person  has  intervened  between  the  negligence  of  the 
defendant  and  the  damage,  see  M'Dowell  v.  G.  W.  Bly.,  [1903]  2  K.  B. 
331,  where  the  intervening  act  was  a  trespass;  and  De  La  Bere  v. 
Bearson,  [1907]  1  K  B.  483;  affirmed  [1908]  1  K.  B.  280,  a  case  of 
contract,  where  the  intervening  act  was  a  crime.] 

The  rule  as  to  contributory  negligence  is  not  inflexibly  applied  in 
cases  where  young  persons  are  concerned.  Allowance  is  made  for  their 
inexperience  and  infirmity  of  judgment  {Lynch  v.  Nurden,  1835,  1  Q.  B. 
29;  Grizzle  v.  Frost,  3  F.  &  F.  622;  Hughes  v.  Macfie,  1858,  2  H.  &  C. 
744 ;  Crocker  v.  Banks,  1887,  4  T.  L.  E.  324).  In  the  case  of  very  young 
children,  the  rule  seems  to  be  that  an  infant  can  recover,  although  its 
conduct  contributed  to  the  injury,  if  the  defendant  is  shown  to  have 
failed  in  his  duty  to  the  infant  {Jewson  v.  Gatti  1885,  2  T.  L.  E.  341 ; 
but  see  Mangan  v.  Atterton,  1866,  L  .E.  1  Ex.  239).  [In  Harrold  v.  Watney, 
1898,  2  Q.  B.  320,  Jewson  v.  Gatti,  supra,  was  approved  though  the 
plaintiff  was  technically  a  trespasser.]  If,  however,  the  infant  is  in 
the  position  in  which  it  sustains  the  hurt  only  on  the  condition  that 
the  person  who  has  it  in  charge  should  not  expose  it  to  risk,  and  the 
negligence  of  that  person  is  the  immediate  cause  of  the  accident,  the 
Exchequer  Chamber  has  decided  that  the  infant  cannot  maintain  an 
action  in  respect  of  the  hurt  it  has  received  (  Waite  v.  North-Eastem  Bly, 
Co.,  1858,  El.  B.  &  E.  719).  A  passenger  on  a  coach  or  other  vehicle  is 
VOL.  IX.  37 
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not  identified  with  the  negligence  of  the  servants  in  charge  of  the 
vehicle  or  of  the  proprietors ;  and  if  an  accident  happens  in  which  they 
are  guilty  of  contributory  negligence,  the  passenger  can  recover  either 
against  the  proprietor  of  the  vehicle  in  which  he  is,  or  against  the 
proprietor  of  that  which  negligently  comes  into  collision  with  the 
vehicle  in  which  he  is,  or  against  both  {Mills  v.  Arrtistrong,  1887-88, 
13  App.  Gas.  1,  overruling  Thorogood  v.  Bryan,  1840,  8  C.  B.  115).  See 
Negligent  Driving  ;  Rule  of  the  Road. 

The  defendant  who  sets  up  contributory  negligence  has,  in  the  first 
instance,  the  onus  upon  hiin  of  proving  it.  Till  aflfirmative  evidence  is 
given,  the  plaintiff  is  not  bound  to  give  evidence  negativing  the  existence 
of  contributory  negligence  (  Wakelin  v.  London  and  South-  Western  Rly. 
Co.,  1887,  12  App.  Gas.  41). 

Volenti  non  fit  injuria. — [The  form  of  this  maxim  in  Roman  law 
was  Nulla  injuria  est  quae  in  volentem  fiat  (Dig.  xlvii.,  10,  1,  5).  The 
extent  of  its  application  to  the  law  of  negligence  depends  upon  the 
extent  of  duty  which  exists  under  the  circumstances  of  the  case.  Taken 
in  its  strictest  sense  the  maxim  means  that  where  one  needlessly 
exposes  himself  to  a  risk,  and  places  himself  in  a  position  where  there 
is  no  duty  on  the  part  of  another  to  protect  him  from  that  risk,  he  has 
no  legal  right  to  complain.  "  If  a  man  puts  a  dog  in  a  garden,  walled 
all  round,  and  a  wrong-doer  goes  into  that  garden,  and  is  bitten,  he 
cannot  complain  in  a  Gourt  of  Justice  of  that  which  was  brought  upon 
him  by  his  own  act"  {fer  Tindal,  G.J.,  in  Sarch  v.  Blackburn,  1830, 
4  G  P.  297;  34  R.  R.  805). 

In  this  sense  "  the  whole  law  of  negligence  assumes  the  principle  of 
Volenti  non  fit  injuria  not  to  be  applicable  "  {per  Kennedy,  J.,  in  Dulieii 
V.  White,  [1901]  2  K.  B.  672,  citing  Pollock  on  Torts),  because  negli- 
gence implies  breach  of  duty,  and  in  this  case  it  is  because  there  is  no 
duty  that  there  is  no  breach,  and  therefore  the  plaintiff  cannot  complain. 

The  maxim  is,  however,  very  often  quoted  in  connection  with 
negligence  cases,  and  in  such  cases  the  question  to  be  considered  is 
usually,  not  whether  the  plaintiff  voluntarily  and  rashly  exposed  him- 
self to  injury ;  but  whether  he  agreed  that,  if  injury  should  befall  him, 
the  risk  was  to  be  his  and  not  the  other  party's  (see  per  Lord  Watson, 
in  Smith  v.  Baker,  [1891]  A.  G.  p.  355). 

In  considering  whose  was  the  risk  it  is  necessary  to  go  into  all  the 
circumstances  of  the  case  to  find  out  what  was  the  extent  of  the  duty 
of  the  defendant  at  the  time  and  under  the  circumstances  which  existed, 
when  the  alleged  act  of  negligence  or  omission  occurred.  Then  the 
question  is  one  of  inference,  and  most  of  the  difficulties,  in  the  applica- 
tion of  the  maxim,  arise  from  the  doubt  whether  the  inference  is  one 
of  law  for  the  Gourt,  or  of  fact  for  the  jury. 

The  less  the  duty  of  the  defendant  to  make  things  safe  for  the 
plaintiff,  the  more  the  maxim  will  apply.  The  higlier  the  duty  of  the 
defendant,  the  less  will  he  be  able  to  shelter  himself  under  the  maxim. 
Thus  if  the  defendant  is  under  an  absolute  statutory  duty,  imposed  in 
favour  of  a  class,  and  omits  this  duty,  e.g.  to  fence  machinery,  no 
question  of  volenti  arises  {Badderley  v.  Granville,  1887,  19  Q.  B.  D.  423). 
And  in  such  a  case  the  defence  of  common  employment,  which  is 
founded  on  the  doctrine  of  the  maxim,  will  also  not  as  a  rule  be 
admitted  as  a  defence  {Groves  v.  Wimhdrnc,  [1898]  2  Q.  B.  402).  The 
doctrine  of  common  employment  seems,  in  fact,  to  be  a  case  where  the 
maxim  volenti  is  crystallised  into  a  presumption  of  law.     There  is  another 
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class  of  case  where  the  duty  to  make  safe  is  sometimes  spoken  of  as 
being  absolute,  i.e.  cases  coming  within  the  principle  of  Rylands  v. 
Fletcher,  swpra ;  but  here  the  duty  is  not  so  absolute  that  consent  on 
the  part  of  the  person  complaining  will  not  be  a  defence  (Blake  v  Woolf 
1898,  2  Q.  B.  426).  •^' 

In  master  and  servant  cases  the  tendency  has  been  of  late  to 
enlarge  the  duty  of  the  master.  Thus  the  inference  to  be  drawn  is 
left  to  the  jury  where  it  used  to  be  drawn  by  the  Court  in  favour  of 
the  defendant  (see  per  Lord  Herschell  in  Smith  v.  Baker,  [1891]  A.  C. 
at  367).  The  maxim  is  volenti  not  scienti  ;  but  of  course  knowledge  is 
a  very  important  element  in  ascertaining  if  the  plaintiff  is  also  volens. 
The  changed  attitude  of  the  Courts  is  well  illustrated  by  a  comparison 
of  the  cases  of  Griffiths  v.  London  and  St.  Katharine  Dock  Co.,  1884, 
12  Q.  B.  D.  493  ;  and  Williams  v.  Birmingham  Battery  Co.,  [1899] 
2  Q.  B.  338.  Both  were  cases  of  actions  at  common  law  by  a  servant 
against  his  master  for  negligence.  In  the  older  case  the  statement 
of  claim  was  held  bad  because  it  did  not  allege  ignorance  of  the  danger 
on  the  part  of  the  plaintiff  as  well  as  knowledge  of  the  defendants. 
In  the  latter  case,  although  there  was  a  finding  of  fact  that  the  servant 
knew  of  the  danger,  and  that  he  had  the  same  means  of  knowledge  as 
the  defendants,  his  widow  was  held  entitled  to  recover  in  the  absence 
of  a  finding  by  the  jury  that  he  had  undertaken  the  risk.  The  fact 
that  the  servant  continued  to  work  with  the  knowledge  and  apprecia- 
tion of  the  danger  was  held  not  to  be  conclusive  evidence  that  he  had 
agreed  to  take  the  risk.  In  the  case  of  Thomas  v.  Quartermainc,  1887, 
18  Q.  B.  D,  685,  the  Court  of  Appeal  held  that  under  the  circumstances 
of  the  case  there  was  no  negligence  on  the  part  of  the  employer  because 
there  was  no  duty  owed  and  broken.  "  The  duty  of  an  occupier  of 
premises  which  have  an  element  of  danger  on  them  reaches  its  vanish- 
ing point  in  the  case  of  those  who  are  cognisant  of  the  full  extent  of 
the  danger,  and  voluntarily  run  the  risk,  Volenti  non  fit  injuria  "  {per 
Bowen,  L.J.,  at  695).  Since  the  decision  of  Smith  v.  Baker,  supra,  the 
question  would  have  to  be  left  to  the  jury  whether  the iplain tiff  in  fact 
accepted  the  risk.  Semhle,  in  America  in  such  a  case  the  Court  would 
draw  the  inference  that  the  risk  was  accepted  by  the  plaintiff  (see 
Cases  on  the  Law  of  Tort,  Kenny,  p.  151,  note  to  Priestly  v.  Fowler). 

The  question  whether  the  maxim  applies  is  sometimes  equivalent 
to  the  question  whether  there  is  evidence  of  negligence  to  go  to  the 
jury.  Thus  where  negligence  is  alleged  by  a  passenger  against  a 
railway,  the  passenger  has  a  right  to  find  the  premises  and  plant  of 
the  company  safe.  And  if  he  is  put  in  a  difficulty  by  their  unsafe 
condition  and  does  some  act  to  avoid  it  whereby  he  suffers  harm,  the 
•question  may  arise  who  takes  the  risk.  In  Adams  v.  Lancashire  ami 
Yorkshire  Ely.  Co.,  1869,  L.  K.  4  C.  P.  739,  the  question  arose  whether 
a  passenger,  who  was  injured  in  trying  to  close  a  defective  carriage 
door,  could  recover.  The  Court  held  that  under  the  circumstances  there 
was  no  necessity,  and  no  sufficient  reason,  for  him  to  make  the  attempt 
and  no  evidence  for  the  jury  that  the  plaintiff  was  justified  in  volun- 
tarily undertaking  the  peril  at  the  risk  of  the  defendants.  C'ontrast 
Oslorne  v.  L.  &  N.-W.  Ely.,  1888,  21  Q.  B.  I).  220.  In  this  case 
the  plaintiff  was  injured  iDy  steps  leading  to  the  defendants'  station, 
which  they  had  allovved  to  become  slippery  and  dangerous.  The  plain- 
tiff might  have  used  other  steps,  and  he  admitted  that  he  knew  that 
the  steps  were  dangerous.     It  was  sought  to  upset  the  judgment  for 
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the  plaintiff  on  the  ground  that  by  his  own  admission  he  had  taken 
the  risk.  But  the  Court  held  that  this  could  not  be  done  without  a 
finding  of  the  jury  to  that  etfect.  (Cp.  Atherton  v.  L.  &  N.-W.  JRly., 
1905,  21  T.  L.  R  671.)  Thus  in  the  former  case  it  was  held  as  a  matter 
of  law  that  the  plaintiff  took  the  risk,  while  in  the  latter  it  w^as  held 
that  the  onus  was  on  the  defendants  to  get  a  finding  of  fact  that  the 
plaintiff  took  the  risk. 

In  cases  where  the  duty  to  the  plaintiff  is  very  slight,  it  may  be 
that  a  presumption  of  law  will  arise  that  the  plaintiff  took  the  risk. 
Thus  in  cases  of  voluntary  loans  or  gifts  "  there  is  no  remedy  against 
the  lender,  or  giver,  for  damages  sustained  from  the  loan  or  gift  except 
in  the  case  of  unusual  danger  known  to  and  concealed  by  the  lender 
or  giver"  (per  Willes,  J.,  in  Indermaur  v.  Dames,  1866,  L.  R.  1  C.  P., 
at  286,  citing  Macarthy  v.  Young,  1861,  6  H.  &  N.  329;  see  also 
Couglilin  v.  Gillinson,  [1899]  1  Q.  B.  145);  and  for  the  extent  of  duty 
to  the  purchaser  of  a  dangerous  article,  cp.  Clarke  v.  Army  and  Navy 
Stores,  [1903]  1  K.  B.  164.] 

[^Authorities. — The  principal  authorities  are  appended  to  articles 
Contract  ;  Torts  ;  to  which  may  be  added  The  Law  of  Torts,  Salmond, 
1907.] 

Negligent  Driving". — Criminal  Liability. — ["It  is  the  legal 
duty  of  everyone  who  does  any  act  which  without  ordinary  precautions- 
is  or  may  be  dangerous  to  human  life,  to  employ  those  precautions  in 
doing  it"  (Stephen,  Digest  of  the  Criminal  Laio,  art.  216).  "It  is  the 
duty  of  people  riding,  driving,  or  sailing,  to  be  careful "  {ibid.,  note  2). 
It  is  also  the  duty  of  everyone  who  undertakes  to  do  any  act  of  a 
dangerous  character  and  which  requires  any  special  knowledge,  skill,, 
attention,  or  caution,  to  employ  a  common  amount  of  such  knowledge, 
etc.  {ibid.,  art.  217).  As  to  what  amounts  to  criminal  negligence,  see 
article  211,  and  note  that  what  amounts  to  culpable  negligence  is  a. 
question  of  degree  for  the  jury,  depending  on  the  circumstance  of  each 
particular  case.]  An  abstract  rule  as  to  what  will  constitute  negligent 
driving  can  hardly  be  laid  down.  It  must  depend  upon  all  the  circum- 
stances of  each  case.  Thus  it  was  held  by  Bayley,  J.  {Knight's  Case, 
1828,  1  Lew.  C.  C.  168),  that  a  carter  sitting  inside  a  cart,  instead  of 
attending  at  the  horse's  head,  was  guilty  of  negligence ;  and  the  fact 
that,  while  he  was  in  this  position,  the  cart  went  over  a  child,  who  was 
upon  the  road,  and  killed  it,  made  him  guilty  of  manslaughter.  And  the 
same  point  was  ruled  by  Hullock,  B.  {Anon.,  ibid.  168).  But  under  other 
circumstances  a  driver  would  be  more  negligent  in  being  off  than  on  his 
vehicle. 

If  a  man,  breaking  an  unruly  or  vicious  horse,  ride  hin>  amongst  a 
crowd,  and  the  horse  kick  a  man  and  kill  him,  this  is  murder,  if  the 
rider  brought  the  horse  into  the  crowd  with  intent  to  do  mischief,  or 
even  to  divert  himself  by  frightening  the  crowd  (1  Hawk.  c.  31,  s.  68); 
but  manslaughter  if  done  heedlessly  and  incautiously  only  (1  East,  P.  C.y 
231). 

If  a  person  driving  a  carriage  happens  to  kill  another,  and  lie  saw  or 
had  timely  notice  of  the  mischief  likely  to  ensue,  and  yet  wilfully  drove 
on,  it  will  be  murder ;  for  the  presumption  of  malice  arises  from  the 
doing  a  dangerous  act  intentionally  (1  Hale,  476 ;  Fost.  263 ;  1  East, 
P.  C,  263).  If  the  driver  might  have  seen  the  danger,  but  did  not  look 
before  him,  it  will  be  manslaughter  for  want  of  due  circumspection  {ibid.).. 
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And  generally  it  may  be  laid  down  that  where  one  by  his  negligence  has 
contributed  to  the  death  of  another,  he  is  guilty  of  manslauc/hter  (E  v 
Swindall,  1846,  2  Car.  &  Kir.  230).  ° 

Upon  an  indictment  for  manslaughter  by  negligent  driving,  the 
burden  of  proving  negligence  does  not  lie  upon  the  Crown;  butrupon 
the  fact  of  the  killing  being  proved,  it  is  cast  upon  the  prisoner  to  show 
that  he  has  used  due  and  proper  care  in  driving  {R.  v.  CaveTidish,  1873, 
8  Ir.  E.  C.  L.  178,  C.  C.  R).  Where  it  appeared  that  the  deceased  was 
walking  in  the  road  drunk,  when  the  prisoner,  who  was  in  a  cart  driving 
two  horses  without  reins,  and  going  at  a  furious  pace,  ran  over  him  and 
killed  him,  it  was  held  that  this  was  manslaughter,  although  the  prisoner 
had  called  out  twice  to  the  deceased,  who,  from  the  state  in  which  he 
was,  and  the  pace  of  the  horses,  could  not  get  out  of  the  road  (B.  v. 
Walker,  1824,  1  Car.  &  P.  320;  28  R  R.  781,  Garrow,  B.).  If  the 
driver  of  a  carriage  be  racing  with  another  carriage,  and  from  being 
unable  to  pull  up  his  horses  in  time  the  carriage  which  he  is  driving 
is  upset,  and  a  person  thrown  off  it  and  killed,  this  is  manslaughter 
in  the  driver  (E.  v.  Timmins,  1836,  7  Car.  &  R  499).  So,  if  the 
drivers  of  two  carriages  be  racing  upon  a  highway,  and  one  of  them 
runs  over  a  man  and  kills  him,  both  are  guilty  of  manslaughter  (E. 
V.  Siuindall,  1846,  2  Car.  &  Kir.  230).  If  a  man  undertakes  to  drive 
another  gratuitously,  he  is  bound  to  exercise  proper  care  in  regard  to 
his  safety  [cp.  Harris  v.  Perry,  [1903]  2  K.  B.  219,  cited  ante.  Negli- 
gence, p.  566)] ;  and  if,  by  culpably  negligent  driving,  he  causes  his 
death,  he  will  be  guilty  of  manslaughter.  But  he  cannot  be  found 
guilty  if  the  deceased  himself  interfered  in  the  management  of  the 
horse,  and  thereby  assisted  in  bringing  about  the  accident  (E.  v.  Jones, 
1870,  11  Cox  C.  C.  544,  Lush.,  J.).  It  is  no  defence  to  an  indictment 
for  manslaughter,  where  the  death  of  the  deceased  is  shown  to  have 
been  caused  in  part  by  the  negligence  of  the  prisoner,  that  the  deceased 
was  also  guilty  of  negligence,  and  so  contributed  to  his  own  death  (E.  v. 
Swindall,  1846,  2  Car.  &  Kir.  230 ;  E.  v.  Jones,  1870,  11  Cox  C.  C.  554 ; 
E.  V.  Kew,  1872,  12  Cox  C.  C.  355).  When  a  person  has  been  killed  in 
such  a  manner  that  no  want  of  care  could  be  imputed  to  the  driver,  it 
will  be  accidental  death,  and  he  will  be  excused  (1  Hale,  476 ;  1  East, 
P.  a,  263). 

If  any  bodily  harm  be  done  to  any  person  by  the  wanton  or  furious 
driving  or  racing,  or  other  wilful  misconduct,  or  by  the  wilful  neglect  of 
the  person  in  charge  of  any  carriage,  the  latter  is  guilty  of  a  misde- 
meanor, and  indictable  under  the  24  &  25  Vict.  c.  100,  s.  35. 

Sec.  78  of  the  Highway  Act,  1835,  5  &  6  Will.  iv.  c.  50,  in  so  far  as 
it  relates  to  the  subject-matter  of  this  article,  enacts  that,  if  the  driver 
of  any  carriage  on  any  highway  shall,  by  negligent  or  wilful  misbe- 
haviour, cause  any  damage  to  any  person,  horse,  cattle,  or  goods  conveyed 
in  any  carriage  upon  such  highway,  or  negligently  or  wilfully  be  at  such 
a  distance  from  such  carriage  as  not  to  have  the  management  of  the 
horse,  etc.,  drawing  the  same,  or  shall  leave  any  carriage  upon  such 
highway  so  as  to  obstruct  the  passage  thereof ;  or  if  the  driver  of  any 
carriage,  or  of  any  horses,  etc.,  meeting  any  other  carriage  or  horses,  etc., 
shall  not  keep  his  carriage  or  horses,  etc.,  on  the  left  or  near  side  of  the 
road  (see  Rule  of  the  Road)  ;  or  if  any  person  shall  in  any  inanner 
wilfully  prevent  any  other  person  from  passing  him,  or  any  carriage  or 
horses,  etc.,  under  his  care,  or  by  negligence  or  misbehaviour  interrupt 
the  free  passage  of  such  highway,  or  shall  not  keep  his  carriage,  or 
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horses,  etc.,  on  the  left  side  of  the  road,  so  as  to  allow  such  passage ;  or 
if  any  person  riding  any  horse,  or  driving  any  carriage,  shall  ride  or  drive 
the  same  furiously,  so  as  to  endanger  the  life  or  limb  of  any  passenger ; 
the  person  so  offending  shall,  in  addition  to  any  civil  action  to  which  he 
may  make  himself  liable,  forfeit  a  sum  not  exceeding  £5  if  not  the  owner, 
or  £10  if  the  owner  of  such  carriage,  etc. ;  and  may  be  apprehended  by 
any  person  who  sees  the  offence  committed. 

By  sec.  85  (1)  of  the  Local  Government  Act,  1888,  51  &  52  Vict. 
c.  41,  bicycles,  etc.,  are  declared  to  be  carriages  within  the  meaning  of 
the  Highway  Acts. 

Under  2  &  3  Vict.  c.  47,  s.  54,  every  person  who,  within  the  Metro- 
politan Police  District,  "  shall  ride  or  drive  furiously,  or  so  as  to  endanger 
the  life  or  limb  of  any  person,  or  to  the  common  danger  of  the  passengers 
in  any  thoroughfare,"  is  liable  to  a  penalty  of  not  more  than  40s.  Police 
constables  are  empowered  to  take  a  person  into  custody  without  warrant, 
who  may  commit  any  such  offence  "  within  view  of  any  such  constable ; " 
and  this  power  is  not  confined  to  cases  where  the  offender's  name  and 
residence  is  unknown  (Justice  v.  Gosling,  1852,  21  L.  J.  C.  P.  94). 

Civil  Liability, — [In  a  case  where  an  action  for  negligence  was 
brought  by  a  passenger  against  coach  proprietors.  Best,  C.  J.,  said  :  "  The 
coachman  must  have  competent  skill,  and  must  use  that  skill  with 
diligence ;  he  must  be  well  acquainted  with  the  road  he  undertakes  to 
drive ;  he  must  be  provided  with  steady  horses ;  a  coach  and  harness  of 
sufficient  strength,  and  properly  made,  and  also  with  lights  by  night " 
{Crofts  V.  Waterhouse,  1825,  3  Bing.  319 ;  28  R.  Pt.  631).  As  to  the  duty 
of  the  driver  to  know  the  road  and  avoid  obstacles,  see  Simon  v.  L.  C  0.  C, 
1907,  23  T.  L.  E.  463,  and  Hase  v.  L.  G.  0.  C,  ibid.  617.  As  to  the  duty 
to  provide  a  proper  vehicle,  see  Carrier,  Vol.  11.  p.  587.  The  duty  is 
in  this  class  of  case  stricter  than  towards  a  licensee  to  whom  a  lift  is 
given  gratuitously,  as  in  Collier  v.  Chaplin  and  Moffat  v.  Bateman,  infra. 
As  to  the  duty  to  carry  lights,  see  Lights  on  Vehicles  Act,  1907, 
Vol.  VIII.  p.  305. 

Where  damage  has  been  caused  by  collision,  there  may  be  negligence 
on  one  side  only,  or  negligence  on  both  sides ;  both  parties  may  be  to 
blame ;  or  it  may  be  altogether  an  accident.  The  following  rules  would 
appear  to  fix  the  liabilities  of  the  parties  concerned,  under  whatever 
circumstances  the  damage  may  be  inflicted  (Oliphant  on  Horses,  5th  ed., 
287):— 

(1)  If  a  party  who  is  taking  reasonable  and  proper  care  receives 
damage  in  consequence  of  a  horse  or  carriage  he  encounters  being 
negligently  managed,  the  person  who  has  the  control  over  such  horse 
or  carriage  is  liable. 

Thus,  if  a  man  drives  a  carriage  at  an  improper  pace,  having  regard 
to  the  hour  and  place,  e.g.  at  the  rate  of  nine  or  ten  miles  an  hour,  after 
dark,  in  a  crowded  thoroughfare,  and  in  so  doing  collides  with  and  injures 
a  foot-passenger,  who  is  taking  reasonable  and  proper  care  in  crossing 
the  road,  but  on  account  of  the  extraordinary  speed  of  the  carriage  is 
unable  to  save  himself,  the  driver  of  the  carriage  is  liable  to  an  action 
for  his  negligence  ( WoolfY.  Beard,  1838,  8  Car.  &  P.  373).  So  if  a  man 
drives  furiously  round  a  corner,  and  injures  a  person  on  the  further  side 
{Mayor  of  Colchester  v.  Brooke,  1845,  7  Q.  B.  359,  377 ;  68  R  K.  458).  So 
also  where  the  plaintiff"  was  a  passenger  on  the  top  of  an  onmibus,  which 
was  struck  by  tlie  defendant's  omnibus,  and  the  consequence  was  that 
the  omnibus  on  which  the  defendant  sat,  continuing  its  course,  ran 
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against  some  obstacle,  and  he  was  thrown  off  and  injured,  it  was  held 
by  the  Court  of  Exchequer  that  the  defendant  was  liable  (Rinhy  v  Heicitt 
1850,  5  Ex.  Eep.  240;  82  R.  R.  652).  If  a  horse  and  cart  are  left 
standing  in  the  street,  without  any  person  to  watch  them,  the  owner  is 
liable  for  any  damage  done  by  them,  though  it  be  occasioned  by  the  act 
of  a  passer-by  in  striking  the  horse  {Illidge  v.  Goodwin,  1831,  5  Car.  &  P. 
190;  38  R.  R.  798;  Lynch  v.  Nurdin,  1841,  1  Q.  B.  29;  55  R.  R.  191). 
The  driver  of  a  public  vehicle  is  bound  to  be  a  skilful  driver,  and  any 
damage  arising  from  his  unskilful  driving  is  a  ground  of  action.  A  less 
degree  of  skill  is  to  be  looked  for  from  the  driver  of  a  private  vehicle ; 
but  he  is  bound  to  drive  with  reasonable  care  and  skill,  and  is  liable  for 
any  accident  which  may  arise  from  his  culpable  negligence  (Collier  v. 
Cha'plin,  per  Byles,  J.,  at  N.  P.,  Feb.  1,  1865 ;  see  also  Moffat  v.  Bateman, 
1869,  L.  R.  3  P.  C.  115). 

Independently  of  any  negligence  in  the  act  of  driving,  an  action  will 
also  lie  in  respect  of  damage  sustained  in  a  collision  resulting  from  the 
negligence  of  the  defendant  in  harnessing  a  horse  to  a  carriage  which 
is  much  too  small  for  it  (Biirkin  v.  Bilezikdgi,  1889,  53  J.  P.  760).  The 
owner  of  a  carriage  is  bound  to  have  good  tackle,  and  he  is  liable  for 
an  accident  in  consequence  of  its  breaking.  This  was  so  held  where  the 
chain-stay  of  a  cart  broke,  and  the  horse,  being  frightened,  ran  away  and 
did  damage  {Welsh  v.  Lawrence,  1818,  2  Chit.  262;  see  also  Templeman 
V.  Haydon,  1852,  19  L.  T.  0.  S.  218);  and  where,  in  consequence  of  the 
reins  breaking,  a  foot-passenger  was  run  over  and  injured  {Cotteril  v. 
Turley,  1839,  8  Car.  &  P.  691). 

(2)  Where  damage  is  not  the  necessary  consequence  of  a  particular 
wrongful  act,  the  person  sustaining  damage,  though  a  wrong-doer,  may 
recover  against  the  person  causing  it,  if  it  be  shown  that  with  ordinary 
care  on  the  part  of  the  latter  the  injury  might  have  been  avoided. 

The  subject  of  negligence  on  both  sides  was  fully  considered  by  the 
Court  of  Exchequer  in  Bridge  v.  Grand  Junction  Canal  Co.,  1838,  3  Mee. 
&  W.  244;  49  R.  R.  590,  and  Parke,  B.,  there  said:  "The  rule  of  law 
is  laid  down  with  perfect  correctness  in  the  case  of  Butterfield  v.  Forrester 
(1809,  11  East,  60;  10  R.  R.  433),  that  although  there  may  have  been 
negligence  on  the  part  of  the  plaintiff,  yet  unless  he  might  by  the 
exercise  of  ordinary  care  have  avoided  the  consequences  of  the  de- 
fendant's negligence,  he  is  entitled  to  recover.  But  if  by  ordinary  care 
he  might  have  avoided  them,  he  is  the  author  of  his  own  wrong."  This 
is  a  qualification  of  the  rule,  that  the  contributory  negligence  of  the 
plaintiff  will  in  general  afford  a  defence,  and  has  latterly  been  stated  in 
a  somewhat  different  form,  namely,  "  that  if  the  defendant  could  in  the 
result,  by  the  exercise  of  ordinary  care  and  diligence,  have  avoided  the 
mischief  which  happened,  the  plaintiff's  negligence  will  not  excuse  him  " 
{Radley  v.  L.  &  K-W,  Ely.  Co.,  1876,  1  App.  Cas..  at  p.  759,  Lord 
Penzance).  A  person  who  is  guilty  of  negligence,  and  thereby  produces 
an  injury  to  another,  cannot  set  up  as  a  defence  that  part  of  the  mischief 
would  not  have  arisen  if  the  latter  had  not  himself  been  guilty  of  some 
negligence  {Greenland  v.  Chaplin,  1850,  5  Ex.  Rep.  243). 

As  a  general  rule  of  law,  everyone  in  the  conduct  of  that  which  may 
be  harmful  to  others  if  misconducted  is  bound  to  use  due  care  and  skill, 
and  the  wrong-doer  is  not  without  the  pale  of  the  law  for  this  purpose 
{Mayor  of  Colchester  v.  Broolze,  1845,  7  Q.  B.  377  ;  68  R.  R.  458,  fer  Lord 
Denman,  C.J.).  Therefore,  where  the  defendant  negligently  drove  his 
horses  and  waggon  against  and  killed  an  ass,  which  had  been  left  on  the 
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highway  fettered  in  the  fore  feet,  and  was  thus  unable  to  get  out  of 
the  defendant's  way,  Erskine,  J.,  told  the  jury  that,  though  the  act  of 
the  plaintiff  in  so  leaving  the  ass  might  be  illegal,  still,  if  the  proximate 
cause  of  the  injury  was  attributable  to  the  want  of  proper  conduct  on  the 
part  of  the  defendant,  the  action  was  maintainable ;  and  this  direction 
was  subsequently  upheld  by  the  Court  of  Exchequer  (Davies  v.  Mann, 
1842,  10  Mee.  &  W.  546 ;  62  R  R  698). 

(3)  Where  one  party  by  his  improper  conduct  makes  it  impossible 
for  the  other  party,  who  is  also  acting  improperly,  to  avoid  doing  him 
damage,  the  person  inflicting  the  injury  is  not  liable,  because  the 
negligence  of  both  parties  concurs  in  producing  it. 

Where  the  plaintiff,  in  crossing  a  road,  was  knocked  down  and 
injured  by  the  defendant's  cart,  Tindal,  C.J.,  told  the  jury  that  they 
must  be  satisfied  that  the  injury  was  attributable  to  the  negligence  of 
the  driver,  and  to  that  alone,  before  they  could  find  a  verdict  for  the 
plaintiff;  for  if  they  thought  it  was  occasioned  in  any  degree  by  the 
improper  conduct  of  the  plaintiff  in  crossing  the  road  in  an  incautious 
and  imprudent  manner,  they  must  find  their  verdict  for  the  defendant 
(^Hawkins  v.  Cooper,  1838,  8  Car.  &  P.  473 ;  see  also  Phtckwell  v.  Wilson, 
1832,  5  Car.  &  P.  375).  But  at  the  present  day,  "the  received  and 
usual  way  of  directing  a  jury  ...  is  to  say  that  if  the  plaintiff  could, 
by  the  exercise  of  such  care  and  skill  as  he  was  bound  to  exercise, 
have  avoided  the  consequence  of  the  defendant's  negligence,  he  cannot 
recover"  {Dublin,  etc.,  Ely.  Co.  v.  Slattery,  3  App.  Cas.,  at  p.  1207,  Lord 
Blackburn). 

In  the  case  of  Tliorogood  v.  Bryan,  8  C.  B.  130,  where  a  person  was 
run  over  and  killed  by  an  omnibus  which  was  racing,  and  the  negligence 
of  the  driver  of  the  omnibus,  in  which  the  deceased  was  a  passenger, 
was  relied  on  as  a  defence  to  the  action  brought  by  his  widow,  it  was 
held  that  the  deceased,  having  trusted  the  party  by  selecting  the 
particular  conveyance,  had  so  far  identified  himself  with  the  carriage 
in  which  he  was  travelling  that  want  of  care  on  the  part  of  its  driver 
was  a  defence  for  the  driver  of  the  other  carriage  which  directly  caused 
the  injury;  and  that  this  was  in  accordance  with  the  opinion  expressed 
by  the  Court  in  Bridge  v.  Grand  Junction  Canal  Co.,  uhi  supra.  The 
soundness  of  this  doctrine  was,  however,  doubted  from  the  first  in  this 
country,  and  subsequently  in  Scotland  and  the  United  States,  and  the 
former  case  has  now  been  definitely  overruled  {Mills  v.  Armstrong,  1888, 
13  App.  Cas.  1). 

(4)  Where  damage  is  the  consequence  of  pure  accident,  neither  party 
is  answerable. 

This  was  held  to  be  the  case  where  the  defendant's  horse,  being 
frightened  by  the  sudden  noise  of  a  butcher's  cart,  which  vas  driven 
furiously  along  the  street,  became  ungovernable,  and  plunged  the  shaft 
of  a  gig  into  the  breast  of  the  plaintiff's  horse  (  Wakeman  v.  Robinson, 
1823,  1  Bing.  213 ;  25  K.  E.  618).  And  the  same  conclusion  was 
arrived  at  where  a  horse  ridden  by  the  defendant  was  frightened  by 
a  clap  of  thunder,  and  ran  over  the  plaintiff',  who  was  incautiously 
standing  with  others  in  the  carriage-road  {Gibbons  v.  Pejppcr,  E.  T. 
7  Will.  III.  1  Ilaym.  (Ld.)  38). 

In  Hairiyriack  v.  White,  1862,  11  C.  B.  N.  S.  588,  the  defendant, 
having  bought  a  horse  at  Tattersall's,  the  next  day  took  him  out  to  try 
him  in  a  much-frequented  thoroughfare.  From  some  unexplained  reason 
the  horse  became  restive,  and,  notwithstanding  the  defendant's  well- 
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directed  efforts  to  control  him,  ran  upon  the  pavement,  and  killed  a 
man.  It  was  held  that  these  facts  disclosed  no  evidence  of  neglitrence 
which  the  judge  was  warranted  in  submitting  to  the  jury ;  Erie,  C.J., 
saying :  "  I  am  of  opinion  that  the  plaintiff  in  a  case  of  this  sort  is  not 
entitled  to  have  his  case  left  to  the  jury,  unless  he  gives  some  affirmative 
evidence  that  there  has  been  negligence  on  the  part  of  the  defendant." 
In  all  cases,  therefore,  where  a  horse  runs  away  and  inflicts  an  injury, 
if  the  rider  or  driver  have  not  acted  in  such  a  manner  as  would  lead 
a  jury  to  suppose  that  his  conduct  must  have  contributed  to  the 
accident,  he  is  not  answerable  {Holmes  v.  Mather,  1875,  L.  R.  10  Ex. 
261 ;  Manzoni  v.  Douglas,  1880,  6  Q.  B.  D.  145).  But  the  rule  that  a 
person  is  not  answerable  for  injury  resulting  from  circumstances  over 
which  he  has  no  control,  admits  of  this  qualification,  namely,  that  if  he 
is  aware  beforehand  that  the  circumstances  in  which,  of  his  own  free 
will  he  is  about  to  place  himself,  will  put  him  in  a  position  over  which 
he  has  no  control,  and  in  which  he  will  probably  cause  injury  to  others, 
he  will  then  be  answerable  for  an  injury  so  caused.  Thus,  if  in  Hammock 
V.  White^  sup^a,  the  defendant  had  been  proved  to  have  known  before- 
hand that  the  horse  was  vicious  and  unmanageable,  he  would  have  been 
held  responsible  (see  judgment  of  Willes,  J.,  in  Hammock  v.  White, 
11  C.  B.  N.  S.,  at  p.  597 ;  see  also  Villiers  v.  Avey,  1887,  3  T.  L.  R.  812). 

NegligeQit  Driving  hy  a  Servant. — It  was  formerly  held  that  the 
master  was  liable  only  where  his  servant  caused  injury  by  doing  a 
lawful  act  negligently,  but  not  where  he  wilfully  did  an  illegal  one 
{Lijons  V.  Martin,  1838,  8  Ad.  &  E.  515 ;  47  R.  R.  637,  per  Patterson,  J. ; 
see  also  MManus  v.  Crickett,  1800,  1  East,  106;  5  R.  R.  518).  But  it 
is  now  settled  law  that  the  true  test  of  the  master  s  liability  is,  not 
whether  the  acts  of  his  servants  are  illegal  and  wilful,  or  the  contrary, 
but  whether  they  are  within  the  scope  of  the  servant's  employment,  and 
in  the  execution  of  the  service  for  which  he  is  engaged  (Limbics  v.  General 
Omnibus  Co.,  1862,  1  H.  &  C.  526);  [see  also  Dyer  v.  Mundoy,  [1895] 
1  Q.  B.  742].  If,  therefore,  a  driver  in  the  employ  of  an  omnibus 
company,  with  a  view  to  further  his  employers'  interests,  drives  the 
omnibus  of  which  he  is  in  charge  across  the  road  in  front  of  a  rival 
omnibus,  in  consequence  of  which  the  latter  is  overturned,  the  company 
will  be  liable;  and  it  is  immaterial  that  the  company's  driver  had 
distinct  instructions  not  to  obstruct  any  other  omnibus  {Limjms  v. 
General  Omnibtcs  Co.,  ubi  supra).  But  it  would  be  otherwise  if  the  act 
of  the  company's  driver  was  an  act  of  his  own,  and  in  order  to  effect 
a  purpose  of  his  own,  as  in  such  case  it  could  not  be  said  to  be  an  act 
done  in  the  course  of  his  employment  {ibid.). 

Generally  speaking,  the  relationship  of  master  and  servant  will  not 
be  inferred  {London  General  Omnibus  Co.  v.  Booth,  1893,  63  L.  J.  Q.  B. 
244).  Under  the  London  Hackney  Carriages  Act,  1843,  6  &  7  Vict. 
c.  86,  so  far  as  the  public  is  concerned,  the  registered  proprietor  of 
a  cab  is  responsible  for  the  acts  of  his  driver  whilst  he  is  plying  for  hire 
as  if  the  relationship  of  master  and  servant  existed  between  thcni,  even 
though  it  does  not  in  fact  exist  {King  v.  London  Improved  Cab  Co.,  1889, 
23  Q.  B.  D.  281,  C.  A.;  see  also  Keen  v.  Heni-y,  [1894]  1  Q.  B.  292, 
C.  A.);  and  he  is  therefore  liable  for  personal  injury  to  a  passenger 
or  a  stranger  {Venables  v.  Smith,  1877,  2  Q.  B.  D.  279),  or  damage 
to  the  horse  or  carriage  of  another  {Keen  v.  Henry,  tihi  supra),  caused 
by  the  negligence  of  the  driver,  where  there  is  no  wrongful  user  by  the 
driver. 
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Where  a  master  and  servant  are  together  in  a  vehicle,  and  an 
accident  occurs  from  which  an  immediate  injury  ensues,  the  master  is 
liable,  although  the  servant  is  driving,  and  there  is  no  evidence  of  any 
interference  on  the  master's  part ;  and  even  where  the  evidence  on  the 
part  of  the  defendant  strictly  negatives  an  interference,  the  presence  of 
the  master  with  the  servant  will  constitute  him  a  trespasser  if  the  act  of 
the  servant  amount  to  a  trespass  {Chandler  v.  Broughton,  1832,  1  C.  &  M. 
29).  [So  also  the  borrower  of  a  horse  and  chaise  is  responsible  to  an 
injured  party  for  the  negligent  driving  of  his  friend  (a  third  party)  who 
is  driving,  the  borrower  at  the  time  sitting  by  him  (  Wlieatley  v.  Patrick, 
1837,  2  M.  &  W.  650  ;  46  R  K.  731).]  A  master  is  also  liable  in  an  action 
for  damage  resulting  from  the  negligence  with  which  his  carriage  has 
been  driven,  although  it  appears  that  his  servant  was  not  driving  at 
the  time  of  the  accident,  but  had  entrusted  the  reins  to  a  stranger  who 
was  riding  with  him  {Booth  v.  Mister,  1835,  7  Car.  &  P.  66).  [But  in 
Harris  v.  Fiat  Motor  Co.,  1906,  22  T.  L.  556,  the  Divisional  Court  refused 
to  follow  Booth  V.  Mister,  as  it  was  not  shown  that  it  was  necessary  to 
entrust  the  driving  to  someone  else.  This  case  was  reversed  in  the 
Court  of  Appeal,  because  the  question  of  the  necessity  to  entrust  the 
driving  had  not  been  raised  in  the  County  Court,  nor  by  notice  of  appeal 
to  the  Divisional  Court  1907  (23  T.  L.  R  505).]  It  is  doubtful  whether 
the  servant  of  the  proprietor  of  a  public  vehicle  has  an  implied  authority, 
in  cases  of  sudden  emergency,  to  appoint  another  person  to  act  as  servant 
on  his  master's  behalf,  but  it  is  clear  that  a  servant  employed  to  drive 
such  a  vehicle  has  no  authority  to  delegate  the  performance  of  his  duty 
to  another  person,  unless  there  is  a  necessity  for  so  doing  {Givilliam 
V.  Twist,  [1895]  2  Q.  B.  84). 

If  a  servant  driving  his  master's  carriage,  in  order  to  effect  some 
purpose  of  his  own,  wantonly  strikes  the  horse  of  another  person,  and 
produce  an  accident,  the  master  will  not  be  liable.  But  if,  in  order  to 
perform  his  master's  orders,  he  strikes,  but  injudiciously,  and  in  order 
to  extricate  himself  from  a  difficulty,  that  will  be  negligent  and  careless 
conduct,  for  which  the  master  will  be  liable,  being  an  act  done  in  the 
course  of  the  servant's  employment  {Croft  v.  Alison,  1821, 4  Barn.  &  Aid. 
592 ;  23  R.  R  407).  The  fact  that  a  passenger  in  an  omnibus  is  struck 
by  the  driver's  whip  is  primd  facie  evidence  of  negligence  by  the  driver 
in  the  course  of  his  employment ;  and  even  if  it  appears  that  the  blow 
was  struck  at  the  servant  of  another  omnibus,  with  whom  there  had 
been  a  dispute,  it  is  a  question  for  the  jury  whether  the  blow  was 
struck  by  the  driver  in  private  spite,  or  in  supposed  furtherance  of  his 
employer's  interests  {Ward  v.  General  Omnibus  Co.,  1873,  42  L.  J.  C.  P. 
265,  Ex.  Ch.). 

If  a  servant  driving  his  master's  cart  or  carriage,  on  his  master's 
business,  makes  a  detour  from  the  direct  road  for  some  purpose  of  his 
own,  the  master  will  be  liable  for  any  injury  occasioned  by  his  negligent 
driving  while  so  out  of  the  road  {Joel  v.  Morrison,  1834,  6  Car.  &  P.  501 ; 
40  K.  IL  814;  Whatman  v.  Pearson,  1868,  L.  R  3  C.  P.  422).  But  it  is 
otherwise  if  a  servant,  without  his  master's  perniission,  and  for  a  purpose 
of  his  own  wholly  unconnected  with  his  master's  business,  takes  out  his 
master's  vehicle,  and  by  his  negligent  driving  causes  damage  to  another 
person,  for  in  such  case  it  is  clear  that  the  servant  is  acting  beyond  the 
scope  of  his  employment  {Mitchell  v.  Crasswaller,  1853,  22  L.  J.  C.  P. 
100 ;  Storey  v.  Ashton,  1869,  L.  R  4  Q.  B.  476  ;  Bayner  v.  Mitchell,  1877, 
2  C.  P.  D.  359).    [See  further  Master  and  Servant.] 
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Where  a  master  sent  his  servant  on  an  errand,  and  he  took  and  rode 
a  horse  belonging  to  another  person  without  his  master's  permission, 
and  on  his  way  back  inflicted  an  injury  on  the  plaintiff,  Park,  J.,  said: 
"  I  cannot  bring  myself  to  go  the  length  of  supposing  that  if  a  man  sends 
his  servant  on  an  errand  without  providing  him  with  a  horse,  and  he 
meets  a  friend  who  has  one,  who  permits  him  to  ride,  and  an  injury 
happens  in  consequence,  the  master  is  responsible  for  that  act "  {Good- 
man V.  Kennel,  182J7,  3  Car.  &  P.  167).  According  to  the  language  used 
in  the  report  of  the  case  of  Stables  v.  Mey,  1825,  1  Car.  &  P.  614,  it  has 
been  held  that  if,  in  an  action  for  negligent  driving,  it  appears  that  the 
defendant  has  held  himself  out  to  the  world  as  the  owner  of  a  cart  by 
suffering  his  name  to  remain  painted  on  it,  and  over  the  door  of  the 
house  of  business  to  which  it  belongs,  an  action  is  maintainable  against 
him  in  respect  of  the  negligence  of  the  driver,  although  it  is  proved  that 
he  had  for  some  days  ceased  to  be  the  owner  of  the  cart,  or  to  be  con- 
cerned in  the  business.  But  this  case  was  recently  disapproved  in  the 
Court  of  Appeal  (Smith  v.  Bailey,  [1891]  2  Q.  B.  403),  Lord  Esher,  M.R., 
remarking  that  it  must  be  either  misreported  or  wrong,  and  that  the 
utmost  etiect  that  can  be  given  to  the  decision  is  that  under  such 
circumstances  there  would  be  primd  facie  evidence  of  liability,  which 
might  be  met,  however,  by  showing  the  truth  of  the  matter;  and 
in  this  opinion  Bowen  and  Kay,  L.J  J.,  concurred.  See  Rule  of  the 
Road. 

[For  cases  where  horses  and  a  driver  are  hired,  and  the  question 
arises  who  was  the  master  at  the  time  of  the  accident,  so  as  to  be  liable 
for  damages,  see  Hokses,  Vol.  VI.  p.  607,  and  cp.  Hall  v.  Lees,  [1904] 
2  K.  B.  602,  on  the  principle  that  a  man  may  be  the  servant  of  one 
person  for  general  purposes  but  the  servant  of  another  pro  hdc  vice.] 

[Authority. — Oliphant  on  Horses,  5th  ed.,  by  C.  E.  Lloyd.] 

Neg'Otiable  Instrument. — l.  Definition. — An  instrument 
is  negotiable  when  it  is  such  that  the  title  to  the  debt  or  other  right 
secured  by  it  passes,  unaffected  by  any  defect  or  want  of  title  of  the 
deliverer,  by  the  mere  delivery  of  the  instrument,  to  anyone  who  takes 
it  for  value  and  in  good  faith  (below  10),  that  is  to  say  honestly 
believing  the  deliverer  to  be  the  true  owner  of  the  instrument,  or  else 
to  be  authorised  by  the  true  owner  to  dispose  of  it  (Willis  on  Negotiable 
Securities;  Smith's  Mercantile  Law,  11th  ed.,  vol.  i.  p.  239;  Londo7i 
Joint-Stock  Bank  v.  Simmons,  [1892]  A.  C.  201). 

Instruments  such  as  bills  of  lading  (Vol.  11.  p.  222),  which  represent 
for  purposes  of  delivery  the  property  to  which  they  relate ;  instruments 
which  are  capable  of  being  made  negotiable  in  the  sense  defined,  as 
cheques  or  bills  requiring  indorsement  (Whistler  v.  Forster,  1863, 
14  C.  B.  N.  S.  248 ;  32  L.  J.  C.  P.  161 ;  see  Vol.  III.  p.  33) ;  and  instru- 
ments which  have  ceased  to  be  negotiable,  as  an  overdue  or  restrictively 
indorsed  bill  of  exchange,  or  a  cheque  crossed  "  not  negotiable,"  are 
sometimes  loosely  referred  to  as  "  negotiable,"  but  they  do  not  possess 
the  characteristic  feature  of  negotiability,  namely,  that  the  title  of  a 
bond-fide  holder  for  value  is  independent  of  the  titles  of  his  predecessors 
(see  Smith's  Mercantile  Law,  11th  ed.,  vol.  i.  p.  242). 

2.  The  Holder  can  sue  upon  the  Instrument. — The  holder  of  a  nego- 
tiable instrument  can  always  sue  the  person  bound  by  the  obligation 
to  which  it  constitutes  a  title,  in  his  own  name,  if  such  obligation  is 
capable  of  being  brought  into  suit  at  all. 
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Instruments  may  be  negotiable  although  no  person  is  liable  to  be 
sued  upon  them,  as  in  the  case  of  Exchequer  bills,  and  foreign  and 
colonial  Government  bonds.  The  fact  that  the  holder  can  sue  does  not, 
of  itself,  make  the  instrument  negotiable,  although,  with  the  exception 
just  mentioned,  it  is  an  incident  of  negotiability  {Crouch  v.  Credit 
Fancier  of  Bnglaiid,  1873,  L.  R.  8  Q.  B.  374;  42  L.  J.  Q.  B.  183).  The 
holder  of  an  overdue  bill  delivered  after  maturity,  or  of  a  delivery  order 
(Vol.  IV.  p.  490),  the  assignee  of  a  Scotch  bond  {Innes  v.  Dimlop,  1800, 
8  T.  K.  595),  or  the  indorsee  of  a  bill  of  lading  (Vol.  II.  p.  222),  is  or 
may  be  entitled  to  sue  in  his  own  name,  so  also  is  the  assignee  of  a  chose 
in  action  under  sec.  25  (6)  of  the  Judicature  Act,  1873  (see  Vol.  III.  p.  51), 
and,  in  some  cases,  an  equitable  assignee  (see  Vol.  V.  p.  309) ;  but  in 
each  of  these  cases  the  holder,  indorsee,  or  assignee  has  no  better  title 
than  the  person  from  whom  he  obtained  the  instrument. 

3.  Recognised  Negotiable  Instruments, — The  following  instruments  are 
judicially  recognised  as  being  negotiable  in  this  country: — Bills  of 
exchange,  promissory  notes,  and  cheques  (see  separate  articles),  and 
bankers'  circular-notes  {Conflans  Co.  v.  Parker,  1867,  L.  E.  3  C.  P.  1), 
all  being  duly  indorsed  if  requiring  indorsement,  and  not  overdue  or 
restrictively  indorsed ;  bank  notes  (Vol.  I.  p.  705),  Exchequer  bills  in 
blank  (^00%  v.  Pole,  1820,  4  Barn.  &  Aid.  1 ;  22  B.  R.  594;  Brandao 
V.  Barnett,  1846,  6  M.  &  G.  630;  12  CI.  &  Fin.  787;  8  E.  R.  1622 ;  see 
Vol.  V.  p.  402),  and  India  bonds  (51  Geo.  ill.  c.  64),  and  also  the  stock 
(Gorgier  v.  Mieville,  1824,  3  Barn.  &  Cress.  45 ;  27  R.  R.  290),  bonds 
(Symons  v.  Mulkern,  1882,  30  W.  R.  875),  and  scrip  {Goodwin  v.  Eoharts, 
1875,  L.  R.  10  Ex.  337 ;  1  App.  Cas.  476 ;  [Bentinck  v.  London  Joint- 
Stock  Bank  [1893]  2  Ch.  120  ;  62  L.  J.  Ch.  358]) ;  expressed  to  be  payable 
to  bearer,  of  foreign  or  colonial  Governments  {Londo7i  and  County  Bank 
V.  London  and  Eiver  Plate  Bank,  1889,  21  Q.  B.  D.  535  ;  57  L.  J.  Q.  B. 
601).  [American  railway  bonds  payable  to  bearer  {Venahles  v.  Baring, 
[1892]  3  Ch.  527;  61  L.  J.  Ch.  609;  Bentinck  v.  London  Joint-Stock 
Bank,  sup'o).  Debentures  payable  to  bearer  whether  in  English  or 
foreign  country  {Edelstein  v.  Schuler,  [1902]  2  K.  B.  144;  71  L.  J.  K.  B. 
572).]  The  history  of  the  gradual  admission  to  a  status  of  negotiability 
of  the  instruments  enumerated  is  traced  at  length  in  the  judgment  of 
the  Court  of  Exchequer  in  Goodwin  v.  Roharts,  L.  R.  10  Ex.,  at  pp.  341 
et  seq.     See  also  Smith's  Mercantile  Law,  11  ed.,  vol.  i.  pp.  239  et  seq. 

4.  Instruments  held  not  to  he  Negotiable. — The  following  instruments 
have  been  held  not  to  be  negotiable  : — Bills  of  lading  (Vol.  II.  p.  222)  ; 
iron  notes  or  warrants  {Dixon  v.  Bovill,  1857,  3  Macq.  H.  L.  Cas.  1) ; 
but  see  Mercantile  Banking  Co.  v.  Phoenix  Bessemer  Co.,  1877,  5  Ch.  D.  205  ; 
46  L.  J.  Ch.  418  (where  the  warrants  were  held  to  be  inconsistent  with 
a  vendor's  lien);  post  ottice  orders  unsigned  by  the  payee  (^Fine  Art 
Society  v.  Union  Bank  of  London,  1886,  17  Q.  B.  D.  705;  56  L.  J.  Q.  B. 
70).  [American  railway  share  certificate  with  blank  power  of  transfer 
{Crouch  V.  Credit  Fancier,  1873,  L.  R.  8  Q.  B.  374 ;  42  L.  J.  Q.  B.  183 ; 
London  and  County  Bank  v.  London  and  River  Plate  Bank,  1887,  20  Q.  B.  D. 
232 ;  21  Q.  B.  D.  535);  share  certificates  with  blank  indorsement  {Colonial 
Bank  v.  Hepworth,  1887,  36  Ch.  D.  36  ;  56  L.' J.  Ch.  1089  ;  Colonial  Bank 
V.  Cody,  1890,  15  App.  Cas.  267) ;  Prussian  Consolidated  bonds  {Picker 
V.  London  and  County  Banking  Co.,  1887, 18  Q.  B.  D.  515  ;  56  L.  J.  Q.  B. 
299).] 

Share-warrants  of  a  limited  company,  issued  under  the  Companies  Act, 
1867,  sees.  27-29,  are  negotiable.     [See  Webb,  Hale  <Sc  Co.  v.  AlexandHa 
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Wcdcr  Co.,  1905,  93  L.  T.  339  ;  21  T.  L.  R.  572,  following  Bwnball  v. 

Metropolitan  Bank,  infra.     See  also  below,  6.] 

5-  Negotiability  hy  Custom. — Foreign  instruments,  whether  com- 
prising Government  obligations  (above,  3)  or  the  obligations  of  private 
corporations,  as  cedula  bonds  {London  Joint-Stock  Bank  v  Simmons 
[1891]  1  Ch.  270;  [1892]  App.  Cas.  201);  and  railway  bonds  to  bearer^ 
{Easton  v.  London  Joint-Stock  Bank,  1886,  34  Ch.  D.  95  ;  applying  the 
principle  of  Goodwin  v.  Roharts,  1886,  1  App.  Cas.  476  ;  Bentinck  v. 
London  Joint-Stock  Bank,  [1893]  2  Ch.  120),  may  by  custom  become 
negotiable  in  England. 

Such  instruments,  apart  from  custom,  are  not  negotiable  here,  by 
reason  that  they  are  negotiable  abroad  {Picker  v.  Loridon  and  County 
Bank,  1887,  18  Q.  B.  D.  515),  and  if  the  custom  is  established,  it  is 
immaterial  whether  the  instrument  is  negotiable  or  not  in  its  country 
of  origin  {Williams  v.  Colonicd  Bank,  1888,  38  Ch.  D.,  at  p.  403; 
Venables  v.  Bariiig,  [1892]  3  Ch.  527;  61  L.  J.  Ch.  609;  see  further,' 
Blank  Transfer,  Vol.  II.  p.  285). 

The  evidence  of  custom  must  show  not  only  that  the  instrument  is 
transferable  by  delivery,  but  that  it  passes  free  from  defects  in  the  title 
of  the  transferor  (see  Simmons  v.  London  Joint-Stock  Bank,  [1891] 
1  Ch.,  at  pp.  289,  294;  the  House  of  Lords  thought  the  evidence 
given,  and  an  admission  made,  were,  in  fact,  sufficient,  [1892]  A.  C,  at 
p.  207).  In  Venables  v.  Baring,  [1892]  3  Ch.  527,  Kekewich,  J.,  in 
finding  in  favour  of  the  custom  as  to  the  bonds  there  in  question, 
acted  upon  his  own  knowledge  of  what  has  been  the  practice  respecting 
other  bonds  of  a  like  nature  {ibid.  p.  540).  In  some  cases  comment 
has  been  made  upon  the  narrowness  of  the  class  of  persons  among 
whom  an  alleged  custom  has  been  shown  to  prevail  {e.g.  by  Bowen, 
L.J.,  in  Easton  v.  London  Joint-Stock  Bank,  1886,  34  Ch.  D.,  at  p. 
113),  but  in  the  cases  first  above  cited  evidence  extending  to  bankers 
and  stockbrokers  in  London  was  acted  upon  as  sufficient. 

Custom  cannot  make  an  instrument  negotiable  if  the  terms  of  the 
instrument  are  inconsistent  with  negotiability.  Thus,  a  share  certificate, 
stating  that  the  shares  referred  to  are  transferable  in  the  company's 
books  cannot  be  negotiable  {London  and  County  Bank  v.  London  and 
Biver  Plate  Bank,  1887,  20  Q.  B.  D.  232,  not  appealed  on  this  point; 
Colonial  Bank  v.  Hepworth,  1887,  36  Ch.  D.  36),  and  it  makes  no  differ- 
ence, apart  from  estoppel  (below,  8),  that  the  certificate  had  a  transfer 
in  blank  endorsed  on  the  back  of  it  and  signed — at  any  rate,  if  it  is 
signed  only  by  the  executors  of  the  shareholder  named  within  it 
{Colonial  Bank  v.  Cctdy,  1890,  15  App.  Cas.  267).  In  Partridge  v.  The 
Bank  of  England,  1846,  9  Q.  B.  396;  13  L.  J.  Q.  B.  281,  a  dividend 
warrant  in  respect  of  public  stock,  not  containing  the  words  "  or  bearer," 
was  held  not  to  be  negotiable,  although  always  treated  by  bankers  as 
being  so.  It  has  been  held  that  a  bond  under  seal,  and  comprising  a 
collateral  mortgage  security,  may  be  negotiable  by  custom  ( Venables  v. 
BaoHng,  [1892]  3  Ch.  527;  cp.  Bills  of  Exchange  Act,  1882,  ss.  91  (2)  and 
83  (3)). 

6.  Negotiability  by  Custom  —  English  Instrtim^nts. — The  question 
whether  an  EngHsh  instrument,  not  belonging  to  any  class  already 
judicially  recognised  as  negotiable,  can  become  negotiable  by  custom  has 
been  much  debated,  and  is  still  unsettled.  In  Crouch  v.  Credit  Foncier 
of  England,  1873,  L.  B.  8  Q.  B.  374,  Blackburn,  J.,  delivering  the  judgment 
of  himself  and  Quain  and  Archibald,  JJ.,  answered  the  question  in  the 
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negative  on  the  ground  that  no  modern  usage  can  alter  the  law  merchant 
so  as  to  affix  the  incidents  of  negotiability  to  new  forms  of  instruments 
(see  Custom,  Vol.  IV.  p.  271).  This  ruling  was  disapproved  by  the 
Court  of  Exchequer  in  Goodwin  v.  Robarts,  1875,  L.  R.  10  Ex.  337,  in 
which  case  the  judgment  of  the  Court  (Cockburn,  C.J.,  and  Mellor,  Lush., 
Brett,  and  Lindley,  J  J.),  delivered  by  Cockburn,  C.  J.,  laid  down  the  rule 
that  a  modern  usage  to  treat  a  particular  class  of  instruments  as 
negotiable,  if  sufficiently  general,  ought  to  be  adopted  by  the  Courts  in 
any  case  where  it  is  not  contrary  either  to  statute  or  to  express  authority. 
The  actual  decisions  in  the  two  cases  are  consistent,  because  the  customary 
negotiability  of  foreign  instruments  was  well  established  before  the 
former  case,  and  was  recognised  by  Blackburn,  J.,  and  the  instruments 
in  question  in  the  latter  case  were  foreign  scrip.  Goodwin  v.  Roharts 
was  atfirmed  on  appeal  to  the  House  of  Lords  (1  App.  Cas.  476),  but 
although  Lords  Cairns  and  Hatherley  made  no  reference  to  any  dis- 
tinction between  foreign  and  English  instruments.  Lord  Selborne  did  so, 
and  the  question  of  the  ruling  in  Crouch  v.  Credit  Fonder  was  left 
undetermined.  In  Riimhall  v.  Metropolitan  Bank,  1877,  2  Q.  B.  D.  194, 
an  English  instrument  was  held  as  between  the  true  owner  and  a  bond- 
fide  holder  for  value,  to  be  negotiable  by  custom,  and  Crouch  v.  Credit 
Fonder  was  treated  as  overruled  (see  also  Venables  v.  Baring,  [1892] 
3  Ch.  527).  In  the  London  and  County  Bank  v.  London  and  River  Plate 
Bank,  1887,  20  Q.  B.  D.  232,  where  the  instrument  was,  in  form,  incon- 
sistent with  negotiability,  Manisty,  J.,  said  that  he  preferred  to  follow 
Lord  Blackburn's  judgment  rather  than  that  of  Cockburn,  C.J.,  but  he 
seems  to  have  been  under  the  misapprehension  that  the  latter  was 
based  upon  estoppel.  The  distinction  between  a  foreign  instrument, 
which  cannot  be  put  in  suit  against  the  obligor  in  this  country,  and  an 
English  instrument,  is  a  material  one,  but  it  seems  probable,  nevertheless, 
that  no  distinction  between  English  and  foreign  instruments  in  regard 
to  negotiability  by  custom  would  now  be  made  by  the  Courts.  [The 
cases  above  mentioned  came  under  review  in  Bechuanaland  Exploration 
Co.  V.  London  Trading  Bank,  [1898]  2  Q.  B.  658,  the  subject  of  dispute 
being  the  negotiability  of  bearer  debentures  of  an  English  company. 
Evidence  was  given  in  the  case  that  similar  debentures  were  treated 
as  negotiable  by  custom  in  London  (see  Palmer's  Company  Precedents, 
1907  ed.,  vol.  iii.  p.  32).  Kennedy,  J.,  in  giving  judgment  in  favour  of 
negotiability,  says  at  p.  678  :  "  Having  regard  to  the  decisions  in  Goodwin 
v.  Roharts  and  Rumhall  v.  Metropolitan  Bank,  if  I  have  come  as  I  have 
to  the  conclusion  that  there  has  been  a  sufficient  proof  of  a  mercantile 
usage  to  treat  the  debentures  in  question  in  this  case  as  negotiable, 
I  cannot  refuse  to  follow  these  decisions ;  and  these  decisions,  for  the 
reasons  which  I  have  felt  myself  bound  to  state  at  length,  jippear  to 
me  practically  to  overrule  the  decision  in  Crouch  v.  Credit  Fonder  of 
Enqland,  and  to  govern  this  case."  The  case  of  Edelstdn  v.  Schulery 
{1902]  2  K.  B.  144;  71  L.  J.  K.  B.  572,  goes  still  further,  and  by  its 
authority  bearer  debentures  may  be  regarded  as  negotiable  without  proof 
of  custom,  i.e.  judicial  notice  will  be  taken  of  their  negotiability.]  See 
further  below,  7  and  8. 

7.  Negotiability  by  Contract. — An  instrument  not  falling  within  one 
of  the  recognised  classes  cannot  be  made  negotiable  by  any  agreement 
of  the  parties  embodied  in  \t  {Dixon  v.  Bovill,  1856,  3  Macq.  H.  L.  Cas.  1 ; 
Crouch  v.  Credit  Fonder,  supra),  although  the  terms  of  the  instrument 
may  raise  an  estoppel  (below,  8).     But  where  an  obligation  is  expressed 
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to  be  due  to  the  bearer  free  from  any  equities  attaching  to  it  in  the 
hands  of  previous  holders,  the  bearer  has  an  equitable  right  ac^ainst  the 
obligor,  e.g.  to  prove  in,  or  petition  for,  the  winding  up  of  a'' company 
(see  In  re  Romford  Canal  Co.,  1883,  24  Ch.  D.  85,  and  the  cases  there 
cited),  and  if  the  obligor  pay  the  bearer  he  cannot  be  sued  again  by  the 
true  owner  (see  Natal  Investment  Co.,  1868,  L.  R.  3  Ch.  355,\t  p.  361). 
Further,  if,  as  in  Mr.  Palmer's  well-known  form  of  a  debenture  to  bearer 
{Company  Precedents,  Vol.  III.  p.  36),  all  persons  are  invited  to  act  upon 
a  representation  that  the  company  will  treat  the  instrument  as  negotiable, 
there  may  be  a  fresh  contract  between  the  company  and  each  successive 
holder,  upon  the  principle  of  the  cases  of  contract  by  advertisement 
{e.g.  Carlill  v.  Carbolic  Smoke  Ball  Co.,  [1893]  1  Q.  B.  256). 

8.  Estoppel. — If  an  instrument  purporting  to  pass  by  delivery  is 
placed  by  the  true  owner  in  the  hands  of  an  agent  or  mortgagee,  who 
delivers  it  to  a  hond-fide  holder  for  value,  the  true  owner  is  estopped 
from  denying  that  the  instrument  is  negotiable  {Goodwin  v.  Hobarts, 
1  App.  Cas.,  at  p.  476,  per  Lord  Cairns,  Rumball  v.  Metropolitan  Bank, 
1877,  2  Q.  B.  D.  194;  [but  see  also  Bechuanaland  Exploration  Co.  v. 
London  Trading  Bank,  supra,  at  p.  679]. 

A  share  certificate  with  a  blank  transfer  endorsed  upon  it  and  si^^ned 
is  not  such  an  instrument  {Sivan  v.  JVorth  British  Amtralian  Co.,  1863, 
32  L.  J.  Ex.  273 ;  Williams  v.  Colonial  Bank,  1888,  38  Ch.  D.  388,  aff. 
as  Colonial  Bank  v.  Cady,  1890, 15  App.  Cas.  267;  see  Blank  Transfer, 
Vol.  II.  p.  285),  nor  are  unsigned  post  office  orders  {Fine  Art  Society  v. 
Union  Bank  of  London,  1886,  17  Q.  B.  D.  705). 

9.  Stolen  Instruments. — Debentures  filled  up  and  sealed,  but  never 
issued  by  the  company,  if  stolen  from  it,  although  transferred  to  a  hond- 
fide  holder,  are  not  binding  upon  the  company  (Mowatt  v.  Castle  Co.,  1886, 
34  Ch.  D.  58),  because  they  never  were  issued  as  negotiable  instruments. 

[See  as  to  stolen  cheque  and  conflict  of  laws  thereon,  Emhiricos  v. 
Anglo-Austrian  Bank,  [1905]  1  K.  B.  677 ;  74  L.  J.  K.  B.  326.  See  also 
Stolen  Bill.] 

A  stolen  negotiable  instrument  does  not  revest  in  the  true  owner 
upon  conviction  of  the  thief,  [being  excepted  by  the  Larceny  Act,  1861, 

24  &  25  Vict.  c.  96,  s.  100.  See]  Chichester  v.  Hill,  1882,  52  L.  J.  Q.  B. 
160 ;  [Moss  V.  Hancock,  [1899]  2  Q.  B.  111]. 

10.  Negligence,  Undervalue. — A  holder  is  not  the  less  a  holder  in  good 
faith  because  he  has  been  negligent  {Raphael  v.  Bank  of  England,  1855, 

25  L.  J.  C.  P.  33 ;  17  C.  B.  161 ;  Simmons  v.  London  and  Joint-Stock  Bank, 
[1892]  App.  Cas.  201),  and  the  doctrine  of  constructive  notice  has  no 
application  to  negotiable  instruments  {I.e.).  By  value  in  the  definition 
is  meant  any  value.  The  holder  of  negotiable  instruments  which  have 
been  wrongfully  taken  from  and  then  returned  to  him  by  the  guilty 
party  was  held  in  the  London  and  County  Bank  v.  London  ami  River 
Plate  Bank,  1888,  21  Q.  B.  D.,  at  p.  540,  to  have  obtained  them  for  value 
on  their  return,  although  he  did  not  know  of  the  loss.  But  negligence 
and  inadequate  value  may  be  cogent  evidence  of  actual  want  of  good 
faith  {Goodman  v.  Harvey,  1836,  6  L.  J.  K.  B.  260;  4  Ad.  &  E.  870; 
Jones  V.  Gordon,  1877,  2  App.  Cas.,  at  p.  628,  per  Lord  Blackburn. 

11.  Foreign  Indorsement. — Where  an  inland  bill  (see  Vol.  IL  p.  215) 
is  indorsed  in  a  foreign  country,  the  indorsement  is,  as  regards  the  j)ayor 
(but  not  as  regards  persons  claiming  payment,  Alcock  v.  Smith,  [1892] 
1  Ch.  238),  to  be  interpreted  according  to  the  law  of  England  (Bills  of 
Exchange  Act,  1882,  s.  72  (2)).     This  is  because  the  acceptor's  contract 
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on  such  a  bill  is  to  pay  according  to  any  order  valid  by  English  law 
{Lehcl  V.  Tucker,  1867,  L.  E.  3  Q.  B.  77).  So  where  a  bill  payable  to  order 
was  drawn,  accepted,  and  payable  in  England,  and  was  indorsed  in  Paris, 
but  not  according  to  the  requirements  of  the  French  code,  the  indorsee 
recovered  against  the  acceptor  {I.e.).  In  other  cases  the  effect  of  a  foreign 
indorsement  is  to  be  determined  by  the  local  law  (s.  72  (2) ;  Trimhey 
V.  Vif/nier,  1834, 1  Bing.  N.  C.  151 ;  see  Bradlaugh  v.  De  Bin,  lo70,  L.  K. 
5  C.  P.  473).  See  further  as  to  conflict  of  laws  in  regard  to  bills  of 
exchange.  Vol.  11.  p.  215. 

[See  also  Blanks  in  Negotiable  Instrument,  and  the  various  kinds 
of  negotiable  instrument  under  separate  headings.] 

[Authorities. — The  note  to  Ifiller  v.  Bace  in  Smith's  L.  C. ;  Willis  on 
Negotiable  Securities;  Palmer's  Company  Precedents,  1907  ed.;  Smith's 
Mercantile  Laiv,  1905  ed. ;  and  the  summary  of  the  decided  cases  at 
pp.  316  et  seq.  of  Chalmers'  Bills  of  Exchange,  1903  ed.] 

Neg"Otiorum  gCStiO- — Negotiorum  gestio,  according  to  the 
civilians,  was  a  kind  of  spontaneous  agency,  or  an  interference  by  one  in 
the  affairs  of  another  in  his  absence,  from  benevolence  or  friendship, 
and  without  authority  (2  Kent,  Com.,  QlQn.c).  The  subject  is  one  which 
may  be  conveniently  considered  under  the  following  heads: — (1)  The 
rights  of  the  negotiorum  gestor  against  the  person  with  whose  property 
he  has  intermeddled;  (2)  the  rights  of  the  owner  of  the  property  against 
the  negotiorum  gestor;  (3)  the  mutual  rights  and  liabilities  of  the 
negotiorum  gestor  and  any  person  whom  he  has  employed  in  connection 
with  the  property;  and  (4)  the  rights  of  the  owner  of  the  property 
against  any  third  person  so  employed  by  the  negotiorum  gestor. 

(1)  Pothier  {de  Mandat.  v.  17)  gives  the  quaint  illustration  of  Peter, 
his  friend,  going  a  journey  without  engaging  any  person  to  look  after  his 
business,  and  he  himself  engaging  some  third  person  to  gather  the  said 
Peter's  grapes  during  his  absence.  The  civil  law  would  have  given 
Pothier  an  action  for  services  rendered  against  his  friend  Peter,  provided 
the  business  was  such  as  the  good  of  Peter's  affairs  rendered  necessary 
to  be  done  (Justinian,  Inst.,  bk.  iii.  tit.  27,  s.  1 ;  and  see  the  notes  on 
p.  51  of  Livermore  on  Agency,  vol.  i.);  but  the  common  law  has  not 
adopted  these  rules,  and  will  not  allow  one  man  by  a  voluntary  payment 
or  the  voluntary  rendering  of  services  to  make  another  man  liable  to 
him  {French  v.  Backhouse,  1771,  5  Burr.  2727;  Child  v.  Morley,  1800, 
8  T.  K.  610 ;  Exall  v.  Partridge,  1799,  8  T.  Pv.  310 ;  4  R  R  656).  This 
principle  is  well  illustrated  by  the  case  of  Falcke  v.  The  Scottish  Imperial 
Insurance  Co.,  1886,  34  Ch.  D.  249),  where  the  question  to  be  decided 
was  whether  the  payment  of  premiums  on  a  policy  of  life  insurance  by 
the  owner  of  equity  of  redemption  of  the  policy  give  him  a  Hen  on  the 
policy  for  the  amount  of  such  debt.  Lord  Justice  Bowen  says :  "  The 
general  principle  is  beyond  all  question  that  work  or  labour  done,  or 
money  expended  by  one  man  to  preserve  or  benefit  the  property  of 
another,  do  not,  according  to  English  law,  create  any  lien,  nor  even,  if 
standing  alone,  create  any  obligation  to  repay  the  expenditure.  Liabilities 
are  not  to  be  forced  upon  people  behind  their  backs,  any  more  than  you  can 
confer  a  benefit  on  a  man  against  his  will."  After  referring  to  the  special 
principles  applicable  to  salvage,  he  goes  on :  "  With  regard  to  ordinary 
goods  upon  which  labour  or  money  is  expended,  with  a  view  of  saving 
them  or  benefiting  their  owner,  there  can,  as  it  seems  to  me,  according 
to  the  connuon  law,  be  only  one  principle  upon  which  a  claim  for  repay- 
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ment  can  be  based,  and  that  is  where  you  find  facts  from  which  the  law 
will  imply  a  contract  to  repay  or  give  a  lien."  Scotch  law,  however, 
which  is  to  a  very  large  extent  founded  on  the  civil  law,  seems  to  adopt 
the  opposite  view  (see  Dunbar  v.  Chiene,  1887,  5  Rettie,  210).  In  this 
case  a  landed  proprietor  having  become  insane,  his  brother,  without 
judicial  or  other  authority,  managed  his  estate  with  the  assistance  of  the 
law-agents,  who  had  previously  managed  the  estate  for  the  proprietor. 
After  two  years  a  curator  bonis  was  appointed  to  the  proprietor,  and 
in  an  action  by  the  curator  against  the  law-agents,  it  was  held  by  the 
Second  Division  of  the  Court  of  Session  that  the  law-agents,  having 
acted  in  good  faith,  were  entitled  to  the  ordinary  remuneration  for  their 
services. 

(2)  The  general  rule  is  that  a  person  who  interferes  without  any 
actual  mandate  ought  to  exert  the  requisite  skill  to  accomplish  the 
object  or  business  which  he  undertakes,  to  do  everything  which  is 
incident  to  or  dependent  upon  that  object  or  business,  and  to  finish 
whatever  he  has  done.  "  Qui  absentis  negotia  gerere  inchoavit  neque 
enim  fortassis  alius  si  is  non  cepisset  voluntatis  est  enim  suscipere 
mandatum  necessitatis  consummare"  (Dig.,  lib.  13,  tit.  6).  Story  adds 
that,  without  some  such  obligation,  every  man  in  the  community  would 
be  at  the  mercy  of  ignorant  and  officious  friends  (Story  on  Bailments, 
189a).  Justinian  says  that  the  negotiorum  gestor  must  show  that  he  has 
satisfied  the  highest  standard  of  carefulness ;  for  to  display  such  care- 
fulness as  he  is  wont  to  exercise  in  his  own  affairs  is  not  enough,  if  only 
a  more  diligent  person  could  have  managed  the  business  better.  "  Quo 
casu  ad  exactissimam  diligentiam  compellitur  reddere  rationem ;  neque 
sufficet  talem  diligentiam  adhibere,  qualem  suis  rebus  adhibere  solet, 
si  modo  alius  diligentior  eo  commodius  administraturus  esset  negotia  " 
(Just.  Inst.,  bk.  iii.  tit.  28,  s.  1).  It  would  not  be  sufficient  for  Pothier 
to  exercise  the  same  care  in  looking  after  Peter's  grapes  as  he  would 
exercise  in  the  case  of  his  own;  and  unless  he  can  show  that  he  has 
satisfied  the  highest  standard  of  carefulness,  Peter  will  have  an  action 
against  him  for  any  injury  caused  by  his  intermeddling.  Where  a 
negotiorum  gestor  engages  in  a  new  business  to  which  the  principal  is 
not  accustomed,  he  will  always  be  liable  for  any  injury  arising  in  the 
course  of  such  business,  for  it  is  treated  as  an  improper  act — "  Culpa 
est  immisceri  se  rei  ad  se  non  pertinenti "  (Dig.,  lib.  50,  tit.  28,  s.  1). 
Labeo,  whose  opinion  is  quoted  with  approval  by  Sir  William  Jones 
(Jones  on  Bailment,  49),  seems  to  think  that  where  the  negotiorum 
gestor  interferes  officiously,  but  from  pure  kindness,  and  in  a  case  of 
apparent  necessity,  no  more  than  good  faith  is  required  of  him — "  Nam 
si  aff'ectione  coactus  ne  bona  mea  distrahantur  negotiis  te  meis  obtuleris 
sequissimum  esse  dolum  duntaxat  te  prsestare  "  (Dig.,  lib.  3,  tit.  5).  In 
Drake  v.  Shorter,  1803,  4  Esp.  163,  which  was  a  case  of  trover  for  a 
boat,  it  was  alleged  by  the  defendant  that  a  certain  vessel,  which  was  in 
the  plaintiff's  care,  had  taken  fire,  and  that  the  defendant  took  a  boat 
belonging  to  the  plaintiff,  and  endeavoured  to  extinguish  the  fire,  in 
doing  which  the  boat  was  lost.  The  defendant  failed  to  prove  that 
the  vessel  was  in  the  plaintiff's  care,  and  plaintiff  had  his  verdict;  but 
Lord  Ellenborough  is  reported  to  have  said,  that  "  if  the  fact  was  so, 
it  amounted  to  a  defence.  What  might  be  a  tort  under  one  circum- 
stance might,  if  done  under  others,  assume  a  different  appearance.  As, 
for  example,  if  the  thing  for  which  the  action  was  brought,  and  which 
had  been  lost,  was  taken  to  do  an  act  of  charity,  or  to  do  a  kindness  to 
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the  party  who  owned  it,  and  without  any  intention  of  injuring  it,  or 
of  converting  it  to  his  own  use — if  under  any  of  these  circumstances 
any  misfortune  happened  to  the  thing,  it  could  not  be  deemed  an  illegal 
conversion,  but  as  it  would  be  a  justification  in  an  action  of  trespass,  it 
would  be  a  good  answer  to  an  action  of  trover."  This  ruling  has  been 
criticised  as  going  too  far,  and  Mr.  Beven  in  his  book  on  Negligence 
(p.  92871.)  seems  to  think  that  Lord  Ellenborough  has  not  been  accurately 
reported.  It  may  be  noticed  that  the  Lord  Chief  Justice  does  not  refer 
at  all  to  the  question  of  apparent  necessity. 

(3)  A  third  person  employed  by  the  negotiorum  gestor  may  recover 
from  him  the  sum  which  he  has  contracted  to  pay  for  such  person's 
services.  On  the  other  hand,  if  any  injury  is  done  hy  the  third  person, 
lie  must  indemnify  the  negotiorum  gestor  against  the  damages  which 
he  is  obliged  to  pay.  It  is  evident  that  a  bare  negotiorum  gestor  can- 
not maintain  an  action  for  a  bare  nonfeasance,  for  he  has  suffered  no 
damage. 

(4)  Livermore  thinks  that,  whether  the  owner  can  sue  under  such 
circumstances  admits  of  some  doubt,  and  quotes  the  statement  of  Mr. 
Justice  Buller  in  Marchington  v.  Vernon,  1787,  1  Bos.  &  Pul.  101?i., 
that  if  one  person  makes  a  promise  to  another  for  the  benefit  of  a 
third,  that  third  person,  can  maintain  an  action  on  it.  This  case  and 
also  those  collected  in  3  Bos.  &  Pul.  149?i.  can  no  longer  be  supported 
(Tweddle  v.  Atkinson,  1861,  1  B.  &  S.  393),  but  at  the  same  time  the 
owner,  by  ratifying  the  action  of  the  negotiorum  gestor,  could  put 
himself  in  a  position  to  sue  the  person  from  whose  nonfeasance  he 
has  suffered  damage. 

[^Authorities. — Moyle,  Justinian;  Story  on  Bailment;  Kent's  Com- 
mentaries; Livermore  on  Agency;  Beven  on  Negligence,  2nd  ed.;  Nathan's 
Common  Law  of  South  Africa,  vol.  ii.  ss.  1080  et  seq."] 

Nem.  con.;  Nem.  diS. — Of  these  expressions,  the  former 
— an  abbreviation  of  nemine  contradicente — signifies  the  unanimous  con- 
sent of  the  House  of  Commons  to  a  vote  or  resolution ;  the  latter,  which 
is  an  abbreviation  of  nemine  dissentiente,  signifies  a  similar  assent  of  the 
House  of  Lords. 

NepheAVS  and  Nieces. — When  in  a  will  or  other  document 
reference  is  made  to  "  nephews  and  nieces  "  or  either  of  these  terms,  there 
is  a  legal  presumption  that  the  class  of  kindred  so  pointed  out  primarily 
includes  only  nephews  and  nieces  in  the  dictionary  sense,  that  is  to  say, 
the  sons  and  daughters  of  brothers  and  sisters  of  the  person  whose  will  or 
writing  is  under  consideration  (MeUish,  L.J.,  in  In  re  Blowers  TruMs,  1871, 
L.  E.  6  Ch.  351 ;  cp.  Wells  v.  Wells,  1874,  L.  E.  18  Eq.  504*;  Smith  v. 
Lidiard,  1857,  3  Kay  &  J.  252 ;  69  E.  E.  1102 ;  see  also  In  re  Cue,  Smith 
V.  Cue,  [1892]  W.  N.,  at  p.  133  (where  the  Court  of  Appeal  express  a 
doubt  wliether  the  two  last-mentioned  cases  must  not  be  considered  over- 
ruled by  In  re  Jodrell,  1890,  44  Ch.  D.  590;  [1891]  A.  C.  304);  In  re 
Cozens,  infra).  No  distinction  is  made  between  children  of  whole  and 
children  of  half-brothers  and  sisters,  the  construction  following  the 
Statute  of  Distributions  and  not  certain  English  dictionaries  {Grieves 
V.  Mawley,  1852,  22  L.  J.  Ch.  625;  10  Hare,  63;  68  E.  E.  840;  In  re 
Cozens,  Miles  v.    Wilson,  [1903]  1  Ch.  138). 

If,  however,  the  context  clearly  shows  that  the  more  enlarged  sense 
which  popular  language  has  attached  to  the  terms  is  intended,  the  con- 
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struction  will  be  accordingly,  and  nephews  and  nieces  by  marriage  and 
even  great-nephews  and  great-nieces  may  be  included  (Bowen,  L.J.,  in 
In  re  Taylor,  Cloak  v.  Hammond,  1886,  34  Ch.  D.  255,  259 ;  cp.  Weeds 
V.  Bristow,  1866,  L.  E.  2  Eq.  333;  James  v.  Smith,  1844,  14  Sim.  214; 
60  E.  E.  339).  In  such  cases  the  testator  or  writer  is  supposed  to  have 
made  his  own  dictionary,  that  is,  put  his  own  construction  on  his  language. 
Thus  nephews  and  nieces  on  a  husband's  or  wife's  side  have  been  included 
both  when  there  were  nephews  and  nieces  on  both  sides  {In  re  Chie 
Smith  V.  Gue,  1892,  61  L.  J.  Ch.  510;  [1892]  W.  N.  132;  Grant  v.  Grant, 
1870,  L.  E.  5  C.  P.  380,  727;  Adney  v.  Greatrex,  1869,  38  L.  J.  Ch.  414; 
17  W.  E.  637;  Frogley  v.  Phillips,  1860,  30  Beav.  168;  54  E.  E.  852; 
3  De  G.,  E.  &  J.  466 ;  45  E.  E.  959),  and  when  the  testator  or  writer 
had  no  nephews  and  nieces  of  his  own  {Sherratt  v.  Mountford,  1873,  L.  R. 
S  Ch.  928;  Hogg  v.  Cook,  1863,  32  Beav.  641;  55  E.  E.  252).  Grand- 
nephews  and  grand-nieces  have  also  been  included  on  the  same  grounds 
{  Weeds  v.  Bristow,  supra).  The  context  must,  however,  clearly  indicate 
that  the  extended  signification  is  meant,  otherwise  the  stricter  rule  of 
construction  will  prevail.  Thus,  where  there  was  no  indication  that 
the  terms  were  used  convertibly,  nephews  and  nieces  by  affinity  have 
been  excluded  {Merrill  v.  Morton,  1881,  17  Ch.  D.  382 ;  Wells  v.  Wells, 
■siqjra ;  Sinith  v.  Lidiard,  supra),  as  also  grand-nephews  and  grand-nieces 
{In  re  Blowers  Trusts,  supra;  Thompson  v.  Robinson,  1859,  29  L.  J.  Ch. 
280 ;  27  Beav.  486 ;  54  E.  E.  192 ;  Crook  v.  Whitley,  1857,  26  L.  J.  Ch. 
350 ;  7  De  G.,  M.  &  G.  490 ;  44  E.  E.  191 ;  Shelley  v.  Bryer,  1821,  Jac. 
207 ;  37  E.  E.  827),  and  a  great-grand-nephew  has  been  held  not  to  have 
been  pointed  out  by  the  term  grand-nephew  (  Waring  v.  Lee,  1845,  8  Beav. 
247 ;  50  E.  E.  97).  Even  illegitimate  children  have  been  allowed  to  come 
into  competition  w4th  legitimate  children  {In  the  goods  of  George  AslUon, 
[1892]  P.  83),  but  in  this  case  it  must  be  shown  that  the  testator 
so  intended,  or  at  all  events  that  a  contrary  intention  could  not  be 
imputed  to  him.  Thus  the  claims  of  such  have  frequently  been  refused 
{In  re  Fish,  Ingham  v.  Rayner,  [1894]  2  Ch.  83;  In  re  Goodall,  1888, 
W.  N.  p.  69;  In  re  Hall,  Branston  v.  Weightman,  1887,  35  Ch.  D.  551). 
The  test  is :  "  Has  the  testator  indicated  with  sufficient  certainty  what 
he  meant  ?"  {In  re  Corsellis,  Freehorn  v.  Napper,  [1906]  2  Ch.,  at  p.  319, 
per  Swinfen  Eady,  J.).  This  was  a  case  of  an  illegitimate  testator  and 
the  children  of  his  brothers  and  sisters,  all  the  testator's  generation 
being  illegitimate. 

According  to  the  civil  law,  nephews  and  nieces  are  in  the  third 
degree  of  consanguinity,  though  the  canon  law  places  them  in  the 
second  degree.  Thus  under  the  Statute  of  Distributions,  nephews  and 
nieces,  uncles  and  aunts,  will  all  be  equally  entitled  {Durant  v.  Prestwood, 
1738,  1  Atk.  454 ;  26  E.  E.  289),  and  if  a  deceased  intestate  leave  wife, 
mother,  and  nephews  and  nieces  of  a  deceased  brother,  the  latter  will 
share  with  their  grandmother  {Stanley  v.  Stanley,  1739,  1  Atk.  455; 
26  E.  E.  289).  In  some  cases  they  will  take  per  capita,  in  some  per 
stirpes,  unless,  that  is,  there  is  a  will  and  the  testator  has  manifested 
a  contrary  intention.  If  the  intestate's  brothers  and  sisters  are  at  the 
time  of  the  decease  themselves  also  dead,  the  children  will  take  per 
capita  {Bowers  v.  Littleivood,  1719,  1  P.  Wms.  594;  24  E.  R.  531),  but 
if  some  are  alive  then  the  children  will  take  per  stirpes  by  way  of 
representation  and  not  equally  {Lloyd  v.  Teach,  1750,  2  Ves.  Sen.  215; 
28  E.  E.  138). 
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Net. — "Net  profits  are  the  sum  divisible  among  the  partners  after 
discharging  or  making  provision  for  every  outgoing  properly  chargeable 
against  the  period,  whether  a  year  or  less,  for  which  the  profits  are  cal- 
culated "  {per  Kekewich,  J.,  Glader  v.  Rolls,  1889,  42  Ch.  D.  453).  As  to 
"  net  profits  "  of  a  company,  vide  Lamhert  v.  Neuchatel  Asphalte  Co.,  1882, 
51  L.  J.  Ch.  882 ;  Dent  v.  London  Tramways  Co.,  1880,  50  L.  J.  Ch.  190. 
A  reservation  of  a  "  net "  rent,  or  a  rent  "  free  of  all  outgoings,"  imposes 
upon  a  tenant  the  burden  of  all  rates  and  taxes,  except  property  tax 
{vide  Barrett  v.  Bedford,  1800,  8  T.  E.  602;  Parish  v.  Sleeman,  1860, 
29  L.  J.  Ch.  96). 

"Net  annual  value"  signifies  "the  rent  at  which  the  same  might 
reasonably  be  expected  to  let  from  year  to  year,  free  of  all  usual  tenants* 
rates  and  taxes,  and  tithe  commutation  rent-charge,  if  any,  and  deducting 
therefrom  the  probable  annual  average  cost  of  the  repairs,  insurance,  and 
other  expenses,  if  any,  necessary  to  maintain  them  in  a  state  to  command 
such  rent." 

Where  an  agent  bargains  for  a  commission  on  the  "net  proceeds," 
the  commission  is  only  payable  on  the  sum  which  really  goes  into  the 
pocket  of  his  principal,  after  all  charges,  expenses,  and  bad  debts  have 
been  deducted  {Caine  v.  Horsfall,  1847,  17  L.  J.  Ex.  25 ;  see  also  Boiver 
v.  Jrnies,  1831,  8  Bing.  65 ;  see  Bennett  v.  Wormach,  1828,  7  Barn.  &  Cress. 
628 ;  31  E.  E.  270). 

Netherlands  and  Belgium. 

I.  Earlier  History  of  the  Two  Kingdoms. 

In  the  time  of  Charlemagne  the  whole  of  what  now  consists  of  the 
kingdoms  of  the  Netherlands  and  Belgium  became  an  integral  part  of 
the  Prankish  Empire,  under  the  name  of  Lotharingia.  At  the  close  of 
the  fourteenth  century  the  Dukes  of  Burgundy  came  into  possession  of 
Lotharingia,  and  a  century  later  it  belonged  to  the  House  of  Austria. 
Owing  to  the  religious  persecutions  that  the  Netherlands  were  subjected 
to  during  the  reigns  of  the  Emperor  Charles  v.  and  Philip  ii.  of  Spain,  the 
country  revolted  against  Spain,  and  in  1581  the  northern  portion,  or 
the  present  kingdom  of  the  Netherlands  (see  II.  below),  succeeded  in 
gaining  its  independence,  becoming  the  republic  of  the  Seven  United 
Provinces,  while  the  southern  portion,  or  Belgium  (see  IV.  below), 
continued  under  the  rule  of  Spain.  In  1598  Philip  ceded  Belgium  to- 
his  daughter  Isabella,  and  it  was  erected  into  an  independent  kingdom, 
but  in  1621  it  once  more  came  under  Spanish  rule.  Meanwhile  Spain 
was  compelled  to  make  peace  with  the  United  Provinces  in  1609, 
and  in  1648  their  absolute  independence  of  the  Empire  waj3  formally 
acknowledged.  By  the  Peace  of  Utrecht,  1713  (Hertslet's  State  Papers,. 
vol.  XXXV.  p.  815),  Belgium  was  assigned  to  Austria,  and  received  the 
name  of  the  Austrian  Netherlands.  During  the  War  of  the  Austrian 
Succession  the  French  overran  the  Austrian  Netherlands,  but  these 
provinces  were  restored  to  Austria  by  the  Peace  of  Aix-la-Chapelle, 
1748  {ibid.,  vol.  iv.  p.  82).  At  the  close  of  the  eighteenth  century  the 
United  Provinces  were  almost  entirely  under  the  control  of  Prussia, 
becoming  in  1795  the  dependent  commonwealth  of  the  Batavian  Ee- 
public.  In  the  Napoleonic  wars  the  Austrian  Netherlands  were  con- 
quered and  joined  to  France,  and  in  1806  the  new  Batavian  Eepublic 
was   turned   into   a   kingdom   under   Louis   Buonaparte,  but  in   1810 
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Napoleon  removed  his  brother  and  joined  Holland  and  the  other 
provinces  to  France.  By  the  first  Peace  of  Paris,  May  30,  1814  (ihid,, 
vol.  i.  p.  151),  the  whole  of  the  Netherlands  was  formed  into  a  kingdom 
and  the  Duchy  of  Luxemburg  was  granted  as  a  fief,  while  Belgium,  after 
being  ruled  by  an  Austrian  governor  for  some  months,  was  united  with 
Holland.  In  the  following  year  the  Congress  of  Vienna,  May  31,  1815 
(ihid.,  vol.  ii.  p.  385),  determined  the  relations  and  boundaries  of  the 
new  kingdom,  and  the  new  constitution  was  promulgated.  In  1830 
the  Southern  Provinces,  or  Belgium,  revolted,  and  by  the  Convention  of 
London,  May  21,  1833  (ihid.,  vol.  xx.  p.  282),  the  United  Provinces 
were  continued  as  the  Kingdom  of  the  Netherlands,  and  the  Southern 
Provinces  became  the  Kingdom  of  Belgium,  the  Duchy  of  Luxemburg 
being  divided  between  the  two  kingdoms.  The  final  settlement  of  out- 
standing questions  was  not  reached  till  April  19,  1839,  when  the  two 
kingdoms  finally  parted  company :  their  government  and  laws  are  dealt 
with  in  the  remainder  of  this  article. 

From  the  middle  of  the  seventeenth  to  the  end  of  the  eighteenth 
century  the  navigation  of  the  lower  Scheldt  was  a  Dutch  monopoly 
which  on  the  separation  of  1833  passed  to  Belgium.  In  1863  the 
Naval  Powers,  by  Treaty  of  July  16,  1863  (published  Lo7id.  Gaz., 
August  4,  1863,  pp.  3895-3902),  bought  up  the  Belgian  rights  of 
levying  navigation  tolls  on  the  Scheldt. 

Luxemburg  {g^.v.),  which  was  declared  neutral  territory  by  the  Treaty 
of  London,  1867  {ihid.,  vol.  Ivii.  p.  32),  forms  the  subject  of  a  separate 
article. 

II.  The  Netherlands. 

Area. — The  Kingdom  of  the  Netherlands  is  bounded  on  the  south 
by  Belgium  (see  III.  below),  and  on  the  east  by  the  German  Empire 
iq.v.).  Apart  from  its  colonial  possessions  the  kingdom  has  an  area  of 
12,648  square  miles,  or  about  a  quarter  of  the  size  of  England.  The 
Dutch  colonial  possessions,  viz.,  the  Dutch  East  and  West  Indies  (see 
below)  have  a  total  area  of  about  783,000  square  miles,  or  nearly  four 
times  the  size  of  France  {q.v.). 

Constitution. — The  Constitution  of  the  Netherlands  since  its  recon- 
struction as  a  kingdom  was  granted  by  a  Fundamental  Law  of  August 
1815  {ihid.,  vol.  iii.  p.  16),  being  subsequently  revised  in  1848  and  1887 
{ihid.,  vol.  Ixxviii.  pp.  273,  301).  Under  the  Constitution  a  constitutional 
and  hereditary  monarchy  was  established.  The  executive  power  belongs 
exclusively  to  the  Sovereign,  who  acts  through  a  responsible  Council  of 
nine  ministers,  whilst  the  legislative  authority  is  vested  in  the  Sovereign 
and  the  States-General  or  Parliament,  the  latter  consisting  of  an  Upper 
or  First  Chamber  and  a  Second  Chamber.  The  First  Chamber  consists 
of  fifty  members  elected  by  the  Provincial  States  from  the  highest 
assessed  inhabitants  or  important  functionaries,  who  receive  a  daily 
allowance  if  they  are  not  resident  in  The  Hague.  The  functions  of  the 
First  Chamber  are  confined  to  approving  or  rejecting  bills  introduced  by 
the  Government  and  Second  Chamber,  without  in  any  way  amending 
them.  Members  of  the  First  Chamber  are  elected  for  nine  years,  one- 
third  retiring  triennially.  The  Second  Chamber  is  composed  of  100 
deputies  elected  directly  for  four  years  by  citizens  paying  direct  taxes, 
or  in  possession  of  certain  outward  and  positive  signs  of  capacity  and 
well-being.  Bills  altering  the  Constitution  must  be  followed  by  a  dis- 
solution of  both  Chambers,  and  a  second  confirmation  by  the  new  States- 
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General  by  two-thirds  of  the  votes,  before  they  become  law.  Members 
of  the  Second  Chamber  receive  an  annual  allowance  besides  travelling 
expenses.  There  is  also  a  State  Council,  or  "  Eaad  van  State,"  consist- 
ing of  fourteen  members,  appointed  and  presided  over  by  the  Sovereign, 
which  is  consulted  on  all  legislative  and  many  executive  matters. 

Local  Government. — The  Netherlands  are  divided  into  eleven  pro- 
vinces, each  of  which  has  its  own  representative  body — "  the  Provincial 
States."  The  number  of  members  varies  according  to  the  population  of 
the  province :  they  are  elected  for  six  years  directly  from  provincial 
inhabitants  above  twenty-five  years  of  age,  the  electorate  being  the 
same  as  for  the  Second  Chamber  of  the  States-General.  The  Provincial 
States  meet  twice  a  year,  make  ordinances  for  the  good  of  the  province, 
and  raise  taxes ;  all  ordinances  must  receive  the  Sovereign's  approbation. 
In  addition,  they  exercise  control  over  the  municipalities,  and  elect  the 
members  of  the  Eirst  Chamber.  Six  of  their  members  form  a  per- 
manent Committee,  called  the  "Deputed  States,"  which  exercises  the 
executive  power  in  the  province  and  administers  provincial  affairs.  A 
Commissioner,  appointed  by  the  Sovereign,  is  the  chief  magistrate  of 
the  province  and  presides  over  the  Provincial  and  Deputed  States. 
Members  of  the  Deputed  States  receive  an  allowance. 

The  unit  of  local  government  is  the  Commune,  of  which  there  are 
1123  in  all.  Each  Commune  is  a  corporation  in  itself,  possessing  its 
own  rights  and  interests,  and  has  its  own  Council,  elected  for  six  years 
by  the  same  electorate  as  for  the  Provincial  States,  and  presided  over 
by  a  mayor,  appointed  for  six  years  by  the  Sovereign.  One-third  of  the 
Council  retire  biennially.  The  Council  makes  and  enforces  by-laws  for 
the  communal  welfare,  and  raises  taxes  according  to  law.  All  by-laws 
are  subject  to  the  Sovereign's  acts.  The  executive  authority  rests  in  a 
College  composed  of  the  mayor  and  two  to  six  aldermen,  or  "  weth- 
onders,"  elected  by  and  from  the  Council. 

Laws. — The  law  of  Holland  is  based  on  the  Institutes  of  Justinian 
as  modified  by  Dutch  law.  The  criminal  law,  which  is  the  Napoleonic 
Penal  Code  introduced  in  1810,  was  newly  codified  in  1881,  and  came 
into  operation  in  1886. 

Courts  of  Law. — The  Supreme  judicial  authority  is  vested  in  the 
High  Court  of  the  Netherlands — the  Court  of  Cassation — which  is  com- 
posed of  seven  judges  appointed  for  life  by  the  Sovereign  from  a  list 
prepared  by  the  Second  Chamber  of  the  States-General.  There  are  also 
five  Courts  of  Justice — Courts  of  Appeal — constituted  by  five  judges, 
twenty- three  district  tribunals,  and  106  Cantonal  Courts.  The  district 
tribunals  consist  of  two  judges,  and  deal  with  the  more  serious  offences, 
while  the  Cantonal  Courts  consist  of  one  judge,  and  only  try  minor 
offences.  Judges  can  only  be  removed  by  a  decision  of  the  High  Court. 
There  is  no  such  thing  as  trial  by  jury  in  the  Netherlands. 

Application  of  Lmperial  Acts, — By  1  W.  &  M.  c.  28,  s.  1,  portions 
of  certain  duties  were  appropriated  for  paying  the  States-General  of 
the  United  Provinces  £600,000  for  assisting  His  Majesty  on  coming  to 
England.  Anglo-Dutch  relations  as  to  Patents  {q_.v),  trade  marks,  and 
copyright  in  designs  are  regulated  by  Order  in  Council  of  June  26, 
1884  (St.  K  &  0.,  Rev.  1904,  vol.  ix.,  "Patents,  etc.,"  p.  5). 

Extradition  (^.u)  with  the  Netherlands  is  regulated  by  the  Treaty 
of  September  26,  1898  {iUd.,  vol.  v.,  "  Fugitive  Criminal,"  p.  168). 

As  to  ships  and  shipping,  provision  was  made  by  Order  in  Council 
of  March  9,  1854  {ilid.,  vol.  viii.,  "Merchant  Shipping,"  p.  85),  for  the 
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apprehension  and  carrying  back  to  their  ships  of  seamen  deserting  from 
Dutch  ships  in  any  part  of  His  Majesty's  dominions.  The  Netherlands 
have  adopted  the  existing  British  rules  for  the  measurement  of  sailing 
vessels  and  steamships'  tonnage,  and  it  is  consequently  provided  by 
Order  in  Council  of  May  3,  1888  {iUcl,  p.  12),  that  Dutch  ships  need 
not  be  remeasured  in  any  port  or  place  in  His  Majesty's  dominions,  but 
that  their  certificates  of  registry  shall  be  evidence  of  the  tonnage.  The 
British  Regulations  of  1896  for  preventing  collisions  at  sea  apply  to 
Dutch  ships,  whether  within  British  jurisdiction  or  not  {ibid.,  p.  285). 

III.  Netherlands  Colonies. 

Outside  of  Europe  the  Netherlands  have  large  colonial  possessions 
in  the  East  and  West  Indies. 

A.  Dutch  East  Indies. — These  comprise  the  islands  of  Java  and  Madura, 
and  the  "Outposts,"  viz.,  Sumatra,  Borneo,  Rian-Singga  Archipelago, 
Banca,  Billiton,  Celebes,  Molucca  Archipelago,  the  Sunda  Islands,  and 
part  of  New  Guinea.  Their  total  area  is  about  736,400  square  miles,  or 
three-quarters  of  the  size  of  British  India.  They  were  all  conquered  by 
the  Dutch  East  India  Company,  which  was  created  in  1602  and  dissolved 
in  1798.  At  the  latter  date  the  mother  country  took  over  all  the  pos- 
sessions of  the  company  and  provided  for  their  government.  From  1811 
to  1817  Java  was  in  British  hands,  but  in  the  latter  year  was  restored 
to  the  Netherlands. 

Constitution. — A  Governor-General,  appointed  by  the  Sovereign, 
administers  the  Dutch  East  Indies,  and  in  him  rests  the  entire  execu- 
tive authority.  A  council  of  five  members,  also  nominated  by  the 
Sovereign,  partly  legislates  and  partly  advises  the  Governor-General. 
The  Governor-General  has  the  right  of  passing  laws  and  regulations  for 
the  administration  of  the  colony,  so  far  as  this  power  does  not  belong 
to  the  States-General,  and  he  does  not  exceed  his  regulations  as  laid 
down  by  the  Sovereign  and  States-General  in  1854.  Java,  the  most 
important  colony,  including  Madura,  is  divided  into  seventeen  residencies, 
each  governed  by  a  Resident,  who  is  assisted  by  Assistant-Residents  and 
Controleurs.  The  Resident  and  his  assistants  have  absolute  control 
over  the  residency  in  their  charge,  but  they  act  through  native  officials. 
The  "  Outposts  "  are  administered  by  officials  bearing  the  same  titles  and 
having  the  same  functions  as  those  in  Java. 

Laws  and  Courts  of  Laio. — Europeans  are  subject  to  laws  practically 
the  same  as  those  of  the  mother  country,  while  the  natives  are  subject 
to  native  customs  and  laws.  In  the  case  of  the  former,  justice  is 
administered  by  European  judges,  while  in  the  trial  of  native  cases  the 
native  chiefs  have  a  large  share.  There  are  a  High  Court  of  Justice  at 
Batavia,  five  Courts  of  Justice,  Resident  and  Regent  Courts,  Courts  of 
Circuit,  District  Courts,  and  Courts  of  Priests. 

Application  of  Imperial  Acts. — British  relations  with  the  Dutch  East 
Indies  as  to  patents,  trade  marks,  and  copyright  in  designs  are  regulated 
by  Order  in  Council  of  November  17,  1888  (St.  R.  &  C,  Rev.  1904, 
vol.  ix.,  "Patents,"  etc.,  p.  8). 

B.  Dutch  West  /n^tcs.— Surinam  (or  Dutch  Guiana)  and  Cura<;ao  form 
the  Dutch  West  Indian  colonies.  "  In  1862  the  slaves  in  these  colonies 
were  emancipated,  compensation  being  paid  to  the  owners  as  in  the 
similar  emancipation  in  the  British  colonies  thirty  years  before  (see 
3  &  4  Will.  IV.  c.  73). 
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Surinam,  which  has  an  area  of  46,060  square  miles  (about  half  the 
size  of  British  Guiana  (q.v.)),  is  situated  on  the  north  coast  of  South 
America,  and  came  into  the  possession  of  the  Dutch  in  the  latter  half 
of  the  seventeenth  century.  By  the  Treaty  of  Buda,  1667,  Surinam 
was  assured  to  the  Netherlands  in  exchange  for  the  colony,  New 
Netherland,  in  North  America,  and  the  Treaty  of  Westminster  seven 
years  later  confirmed  this  arrangement.  The  colony  has  been  in  English 
hands  twice  during  the  nineteenth  century,  but  was  finally  restored  to 
the  Netherlands  according  to  the  Convention  of  London,  August  13, 1814 
(Hertslet's  State  Papers,  vol.  ii.  p.  370),  as  confirmed  by  the  Peace  of 
Paris,  November  20,  1815  (ibid.,  vol.  iii.  p.  280). 

The  chief  administrative  and  executive  authority  is  vested  in  a 
Governor,  assisted  by  a  Council,  over  whom  he  presides,  consisting  of 
a  vice-president  and  three  members,  all  nominated  by  the  Sovereign. 
There  is  also  a  representative  body,  called  the  Colonial  States,  whose 
members  are  elected  for  six  years — one  member  for  every  200 
electors.  For  administrative  purposes  Surinam  is  divided  into  sixteen 
districts  and  numerous  communes.  A  Court  of  Justice,  three  Cantonal, 
and  two  Circuit  Courts  are  entrusted  with  the  administration  of  justice. 

CuragaOy  which  has  an  area  of  403  square  miles  (little  more  than 
half  the  size  of  the  Leeward  Islands  (j.u)),  is  made  up  of  the  islands 
Curasao,  Bonaire,  Aruba,  the  southern  part  of  St.  Martin,  St.  Eustache, 
and  Saba,  all  of  which  are  situated  north  of  the  coast  of  Venezuela.  The 
colony  is  governed  in  the  same  way  identically  as  Surinam.  There  is 
a  Colonial  Council  of  thirteen  members,  nominated  by  the  Sovereign. 
Each  of  the  islands,  except  Curasao,  is  placed  under  officials,  called 
"  gezaghebbers,"  nominated  by  the  Sovereign. 

Application  of  Imperial  Acts. — British  relations  with  the  Dutch 
"West  Indies  as  to  patents,  trade  marks,  and  copyright  in  designs  are 
regulated  by  Order  in  Council  of  May  17,  1890  (St.  Pt.  &  0.,  Kev., 
vol.  ix.,  "Patents,  etc.,"  p.  10). 

IV.  Belgium. 

Area. — The  kingdom  of  Belgium  has  an  area  of  11,373  square  miles, 
or  rather  smaller  than  that  of  the  Netherlands,  and  is  bounded  on  the 
south  by  France  {q.v.\  on  the  east  by  the  German  Empire  {q.v.),  and  on 
the  north  by  the  Netherlands  (see  above).  Belgium  is  without  colonial 
possessions,  but  arrangements  are  being  made  for  bringing  the  Congo 
Independent  State  {q.v.)  under  the  control  of  the  Belgian  Parliament. 

Constitution. — The  constitution  of  Belgium  dates  from  1831  (see 
"Fundamental  Law"  of  that  year,  Hertslet's  State  Papers,  vol.  xviii. 
p.  1052),  and  has  been  subsequently  amended.  Belgium  is  there- 
under declared  to  be  "a  constitutional,  representative,  and  hereditary 
monarchy."  The  legislative  authority  is  in  the  King,  the  Senate,  and 
Chamber  of  Representatives.  The  Senate  consists  of  110  members, 
elected,  partly  directly  and  partly  indirectly,  for  eight  years.  The 
number  of  members  elected  directly  is  equal  to  half  the  number  of 
members  of  the  Chamber  of  Representatives,  and  is  proportionate  to 
the  population  of  each  province.  The  electorate  consists  of  every 
citizen  over  thirty  years  possessed  of  the  necessary  qualification  of 
residence  in  the  commune  to  which  he  belongs,  and  not  otherwise 
legally  disqualified.  Citizens  possessing  certain  further  qualifications 
are  granted  supplementary  votes,  but  in  no  case  more  than  three  votes 
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in  all ;  failure  to  vote  is  a  misdemeanor  punishable  by  law.  By  Law 
of  December  29,  1899,  in  the  election  of  members  of  the  Senate  chosen 
directly  the  principle  of  proportional  representation  of  parties  was 
introduced.  Members  elected  indirectly  are  chosen  by  the  Provincial 
Councils  in  proportion  to  the  population  of  the  provinces.  Senators 
must  be  at  least  forty  years  of  age  and  pay  direct  taxes  to  a  certain 
amount,  or  own  immovable  property  of  a  fixed  value.  Sons  of  the  King, 
or,  failing  these,  princes  of  the  reigning  branch  of  the  Royal  Family,  at 
the  age  of  eighteen  are  by  right  members  of  the  Senate,  but  cannot  vote 
until  they  attain  the  age  of  twenty-five  years. 

The  Chamher  of  Bepresentatives  consists  at  present  of  116  members 
elected  directly  for  four  years — half  retiring  biennially — with  propor- 
tional representation  of  parties;  their  number  is  proportioned  to  the 
population.  The  electorate  is  the  same  as  that  for  the  senators  directly 
elected,  except  that  the  age  limit  is  twenty-five,  and  not  thirty,  years. 
Deputies  must  be  twenty-five  years  of  age  and  resident  in  Belgium, 
receive  an  annual  indemnity,  and  an  annual  free  pass  over  the  railways 
between  their  residences  and  the  place  of  session. 

Both  the  Senate  and  the  Chamber  of  Representatives  meet  once  a 
year  for  a  session  of  not  less  than  forty  days;  the  King  can  convoke 
them  on  extraordinary  occasions  and  dissolve  them  either  singly  or 
together. 

The  executive  authority  is  vested  in  a  responsible  ministry  of  eight 
departments. 

Local  Government. — For  administrative  purposes  Belgium  is  divided 
into  nine  provinces,  and  the  provinces  into  2623  communes.  Members 
of  the  Provincial  and  Communal  Councils  must  be  twenty-five  years  of 
age  and  resident  in  the  province  or  commune.  The  Provincial  Council 
meets  annually  for  fifteen  days,  and  every  four  years  half  the  members 
retire.  A  permanent  body  of  six  members  is  elected  from  out  of  the 
Council  to  act  for  the  Council,  its  president  being  the  Provincial 
Governor.  The  electorate  for  the  Provincial  Council  is  the  same  as 
that  for  the  Senate.  The  Communal  Councils  are  elected  for  eight 
years,  half  the  members  retiring  every  four  years.  In  each  commune 
also  there  is  a  permanent  body,  resembling  the  permanent  deputation 
of  the  Provincial  Council,  called  the  "  College,"  which  consists  of  the 
burgomaster,  president  of  the  commune,  and  a  fixed  number  of  alder- 
men, and  its  functions  are  similar  to  those  of  the  Provincial  deputation. 
The  electorate  for  the  Communal  Council  is  the  same  as  that  for  the 
Provincial  Council,  save  that  there  is  a  longer  residential  qualification, 
and  a  supplementary  vote  is  given  to  owners  of  real  property  of  a  certain 
value.  In  communes  having  more  than  20,000  inhabitants  half  the 
councillors  are  appointed  by  the  working-men  electors  and  half  by  the 
industrial  heads  of  the  communes. 

Laws.—ThQ  Belgian  laws  are  based  on  the  Code  Napoleon,  the  penal 
code  being  adopted  in  its  entirety. 

Courts  of  Law.—ThQ  Supreme  Court  is  the  Court  of  Cassation. 
There  are  three  Courts  of  Appeal,  and  Assize  Courts  for  criminal  cases. 
In  each  of  the  twenty-six  judicial  districts  or  "  arroiuUssements "  into 
which  Belgium  is  divided  there  is  a  Court  of  First  Instance.  In  each 
of  the  222  cantons  there  is  a  justice  of  the  peace,  a  police  court,  and  a 
judge  of  the  peace.  In  addition  to  these  Courts  there  are  also  special 
military,  commercial,  and  other  tribunals.  In  all  criminal  and  political 
cases  there  is  trial  by  jury;  and  the  judges  are  appointed  by  the  King 
for  life  from  lists  made  by  the  Senate  and  the  Court. 
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Application  of  Imperial  Acts. — Belgium  was  a  party  to  the  Berne 
Copyright  Convention  and  to  the  additional  Act  of  Paris  of  1896  (see 
article  Copyright,  Vol.  III.  p.  638),  and  to  the  Industrial  Property  Con- 
vention of  1883  (Hertslet's  State  Papers,  vol.  Ixxiv.  p.  44),  which  governs 
designs  as  to  Patents  {q.v.\  trade  marks,  and  copyrights  in  designs. 
Anglo-Belgian  relations  as  to  these  matters  are  regulated  by  Orders  in 
Council  (St.  R.  &  0.,  Rev.  1904,  vol.  ii.,  "  Copyright,"  pp.  1,  13 ;  iUd., 
vol.  ix.,  "  Patents,  etc.,"  p.  5). 

Extradition  {q.v.)  with  Belgium  is  regulated  by  the  Treaty  of  October 
29,  1901  {ibid.,  vol.  v.,  "Fugitive  Criminal,"  p.  20),  and  the  Supplemen- 
tary Convention  of  March  5,  1907  (St.  R.  &  0.,  1907,  p.  268). 

As  to  ships  and  shipping,  provision  was  made  by  Order  in  Council 
of  February  8,  1855  {ibid.,  vol.  viii.,  "Merchant  Shipping,"  p.  73),  for 
the  apprehension  and  carrying  back  to  their  ships  of  seamen  deserting 
from  Belgian  ships  in  any  part  of  His  Majesty's  dominions;  and  by 
Order  in  Council  of  July  23,  1889  {ibid.,  p.  68),  provision  was  made  for 
the  punishment  of  unauthorised  persons  going  on  board  Belgian  ships 
before  discharge  of  the  seamen.  Belgium  has  adopted  the  existing 
British  rules  for  the  measurement  of  sailing  and  steamships'  tonnage, 
and  it  is  consequently  provided  by  Order  in  Council  of  October  17, 
1884  {ibid.,  p.  2),  that  Belgian  ships  need  not  be  remeasured  in  any  port 
or  place  in  His  Majesty's  dominions,  but  that  their  certificates  of  registry 
shall  be  evidence  of  their  tonnage.  The  British  Regulations  of  1896 
for  preventing  collisions  at  sea  apply  to  Belgian  ships,  whether  within 
British  jurisdiction  or  not  {ibid.,  p.  285). 

[See  the  Statesman's  Year- Book  ;  Encyclopaedia  Britannica.] 

Neutralisation  of  Territory.— See  Neutrality. 
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The  term  neutrality  in  international  law  indicates  the  condition  of 
a  State  which  is  not  a  party  in  a  dispute  between  other  States:  q^ii 
neutrarum  partium  est. 

I.  History. 
The  conditions  of  antiquity  did  not  develop  any  organised  resist- 
ance to  inter-belligerent  operations.      There  were  no  essential  economic 
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interests  of  powerful  rival  nations  otherwise  indifferent  to  disputes  of 
their  neighbours.  Nor  was  there  any  balance  of  power  which  a  number 
of  States  had  an  interest,  if  need  be,  in  combining  to  maintain.  Weaker 
States,  moreover,  hardly  dared  to  assert  rights  which  there  was  neither 
a  public  opinion  to  sanction,  nor  a  standing  army  to  enforce. 

Thus  we  read  of  Gito,  the  tyrant  of  Syracuse,  who  suspended  his 
inclination  in  the  war  betwixt  the  Greeks  and  Barbarians,  keeping  a 
resident  ambassador  with  presents  at  Delphos,  to  He  and  watch  to 
see  which  way  fortune  should  incline,  and  then  take  occasion  to  fall 
in  with  the  victors. 

Still  the  idea  of  neutrality  did  exist,  as  we  see  from  the  treaty 
concluded  between  the  Eomans  and  Jews,  described  in  the  First  Book 
of  the  Maccabees,  chap,  viii.,  by  which  neither  party  was  to  give 
anything  to  the  other's  enemy,  or  "aid  them  with  victuals,  weapons, 
money,  or  ships,"  though  such  a  stipulation  shows  that  a  treaty  was 
necessary  to  prevent  a  third  State  from  helping  a  belligerent — in  fact, 
that  neutrality  was  not,  apart  from  treaty,  viewed  in  antiquity  as  an 
international  obligation. 

Nor  do  the  terms  found  in  Roman  writers,  and  afterwards  borrowed 
by  publicists  who  wrote  in  Latin :  amid,  socii,  pacati,  medii,  convey  the 
idea  of  neutrality.  Grotius  uses  meclius  in  hello,  and  extra  helium  ix)sitii8. 
"  I  call  non  hostes,"  says  Bynkershoek,  "  those  who  take  part  with  neither 
party,  and  who  are  not  bound  to  either  by  any  alliance."  If  they  are  so 
bound,  they  are  feeder ati,  not  simply  amici  {Qucest.jur.  puh.  i.  9). 

It  was  probably  first  in  connection  with  the  Crusades  that  there 
were  reasons  why  a  systematised  usage  in  respect  of  neutrality  should 
grow  up.  We  know  that  the  supplying  of  arms  and  assistance  to  the 
Saracens  was  placed  under  the  ban  of  the  Church ;  and,  according  to 
Alberic  Gentilis,  persons  taken  in  the  act  were  "  capientiam  fieri  servos 
censemus."  The  rise  and  active  intercourse  of  the  maritime  republics 
of  the  Mediterranean  would  be  another  circumstance  promoting  its 
development.  It  was  probably  owing  to  these  two  causes  that  the 
Consolato  del  mare  (q.v.)  contains  a  chapter  (273),  regulating  with  a 
certain  minuteness  the  procedure  of  capture,  acknowledges  the  right 
to  search  neutral  vessels,  and  lays  down  the  well-known  rules — 

That  (1)  an  enemy's  cargo  on  a  friend's  vessel  is  liable  to  confiscation ; 
and  (2)  a  friend's  cargo  on  an  enemy's  vessel  is  not  so  liable. 

These  rules  became  in  time  more  or  less  universal. 

Meanwhile  in  treaties  of  peace  and  amity,  clauses  were  often  inserted 
as  to  the  observance  of  neutrality  similar  to  that  we  have  mentioned 
above  between  the  Romans  and  Jews.  Thus  in  a  treaty  of  1303 
between  England  and  France  we  read:  "Accorde  est  que  Tun  ne 
receptera  ne  soustendra  ne  confortera,  ne  fera  con  fort,  ne  ayde  aus 
enemis  de  I'autre ;  ne  ne  souffera  qu'ils  aient  confort  secours  ne  ayde 
soit  de  gent  d'armes,  ou  de  vitailles  ou  d'autres  choses  queles  quels  soieut, 
de  ses  terres  ne  de  son  poiar  "  (Rymer,  vol.  ii.  p.  927).  See  also  the 
treaty  between  Henry  viii.  and  Francis  I.  of  1515,  and  the  Treaty  of 
Miinster  between  the  Emperor  and  France  of  1648. 

On  the  development  of  maritime  commerce  and  the  rise  of 
several  great  naval  States,  consequent  upon  the  discovery  and  colonisa- 
tion of  the  American  continent,  neutrality  questions  acquired  a  new 
importance. 

The  rivalry  of  the  English  and  Dutch,  and  the  Spanish  wars,  gave 
rise  to  warm  controversies  on  the  right  of  search.     In  1576  England 
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viewed  the  stoppage  of  her  ships  by  the  Dutch,  as  belligerents,  as  an 
insult  to  her  flag,  though  a  few  years  later  (1588),  as  a  belligerent 
herself,  she  found  it  necessary  to  insist  on  a  stricter  observance  of 
neutral  obligations. 

A  precise  regulation  of  the  laws  of  neutrality,  different  from  the 
rules  of  the  Consolato  del  mare,  was  included  in  the  French  Ordinance  of 
1584,  which  provided  that  a  friend's  goods  in  an  enemy's  ship,  and  the 
ship  of  a  friend  having  enemy's  goods  on  board,  were  liable  to  confisca- 
tion. This  was  re-enacted  in  the  Ordinance  of  1681 ;  but  by  treaties 
with  difi'erent  Powers,  as  with  Holland  in  1646  and  the  Hansa  in  1655, 
France  relaxed  these  rules  in  favour  of  those  of  the  Consolato.  The 
clause  in  which  she  did  so,  in  the  Treaty  of  Navigation  and  Commerce 
of  Utrecht,  1713,  with  England,  is  interesting.  It  provided  that  it 
should  be  lawful  for  the  subjects  of  the  Queen  of  Great  Britain  and 
of  the  Most  Christian  King  to  sail  with  their  ships  with  all  manner 
of  liberty  and  security,  no  distinction  being  made  as  to  who  were  the 
proprietors  of  the  merchandises  laden  thereon,  from  any  port  to  the 
places  of  those  who  were  now  or  should  be  thereafter  at  enmity  with 
the  Queen  of  Great  Britain  or  the  Most  Christian  King.  Article  17 
contains  the  following  words : — 

"  And  as  it  is  now  stipulated  concerning  ships  and  goods,  that  free 
ships  shall  also  give  a  freedom  to  goods,  and  that  everything  shall  be 
deemed  to  be  free  and  exempt  which  shall  be  found  on  board  the  ships 
belonging  to  the  subjects  of  either  of  the  confederates,  although  the 
whole  lading  or  any  part  thereof  should  appertain  to  the  enemies  of 
either  of  their  majesties,  contraband  goods  being  always  excepted." 

England  on  her  side,  in  1674  (Dec.  11),  in  agreement  with  Holland, 
and  in  1787  with  France,  waived  or  abated  the  right  of  search.  In  1740 
Prussia  disputed  without  offering  actual  resistance  to  it,  and  in  1762 
Holland  disputed  the  right  to  search  vessels  under  convoy.  The  facts 
show  until  how  recently  ideas  of  neutrality  remained  in  a  vacillating 
condition. 

In  Molloy's  Be  jure  maritime  et  navale  (edition  of  1688)  there  is  an 
interesting  passage  showing  the  state  of  feeling  on  the  subject  at  the 
close  of  the  seventeenth  century. 

"  Neutrality,"  he  says,  "  may  be  of  two  sorts :  the  one  with  alliance 
with  either  part ;  the  other  without  alliance,  or  so  much  as  the  least 
tie,  to  the  one  or  other,  which  is  that  which  may  properly  be  called 
neutrality. 

"The  first  is  governed  by  the  Treaty  of  Neutrality,  the  latter  by 
the  discretion  of  the  neuter  prince,  whose  carriage  ought  always  to  be 
such  as  that  he  may  not  give  the  least  glimpse  of  inclining  more  to  one 
than  to  another.  , 

"  The  advantages  of  neutrality  are,  that  the  neuter  prince  or  republic 
is  honoured  and  respected  of  both  parties;  and  by  the  fear  of  his 
declaring  against  one  of  them,  he  remains  arbitrator  of  others  and 
master  of  himself. 

"  And  as  a  neuter  neither  purchases  friends  nor  frees  himself  from 
enemies,  so  commonly  he  proves  a  prey  to  the  victor ;  hence  it  is  held 
more  advantage  to  hazard  in  a  conquest  with  a  companion  than  to 
remain  in  a  state  wherein  he  is  in  all  probability  of  being  ruined  by 
the  one  or  the  other. 

"  But  princes  that  are  powerful  have  used  generally  to  preserve  a 
neutrality ;  for  while  petty  princes  and  States  ruin  themselves  by  war. 


NEUTRALITY  605 

he  fortifies  himself  with  means,  and  in  the  end  may  make  himself  judce 
of  their  differences.  ^ 

"  On  the  other  hand,  it  has  been  conceived  that  republics  that  are 
weak,  what  part  soever  they  take  it  will  be  dangerous  to  them,  especially 
if  they  are  in  the  midst  of  two  more  powerful  States  than  themselves ; 
but  experience  hath  made  it  appear  to  the  contrary :  that  neutrality  is 
more  beneficial  to  a  weak  prince  or  republic,  so  that  they  that  are  at 
war  be  not  barbarous  or  inhumane.  For  though  neutrality  does  not 
please  either  party,  yet  in  effect  it  wrongs  no  man ;  and  as  he  does  not 
serve,  so  he  does  not  hurt ;  besides,  his  declaration  is  reserved  till  the 
issue  of  the  war,  by  which  means  he  is  not  obliged,  by  siding  with  either 
party,  to  gain  or  lose  by  the  war." 

A  great  advance  was  made  in  1744.  France  adopted  the  Corisolato 
rule  purely  and  simply,  and  the  practice  of  neutrality  now  reached  a 
condition  in  which  generalisation  was  possible.  The  term  "neutral" 
took  the  place  of  the  old  one  of  "friend." 

Soon  after  this  (1759),  Lee  published  his  analysis  of  Bynkershoek, 
Yattel  his  great  book  on  the  law  of  nations  (1758),  in  which  he  dealt 
fully  with  the  rights  and  duties  of  neutrals,  and  Hiibner  his  famous  work 
(1769)  on  neutrality  as  an  independent  subject. 

Vattel  set  out  systematically  the  existing  practice;  Hiibner  vindicated 
the  rights  of  neutrals,  contending,  with  a  prophetic  vision  of  what 
would  follow  a  century  later,  for  the  principle  that,  a  neutral  ship 
being  assimilated  to  neutral  territory,  enemy's  goods  are  covered  by 
the  neutral  flag. 

He  also  devoted  a  large  part  of  his  book  to  arguing  that  the  prize 
Courts  of  the  captors  are  incompetent  to  decide  on  the  capture  of  neutral 
vessels,  and  proposed  to  substitute  for  them  mixed  tribunals,  composed 
of  the  consul  of  the  neutral  and  a  commissioner  of  the  belligerent  State. 

At  length,  in  1780,  neutral  nations  found  an  opportunity  of  asserting 
their  rights  against  the  pretensions  of  the  then  great  maritime  Powers. 
England  was  at  war  with  France  and  Spain.  She,  in  particular,  had 
carried  to  extreme  limits  the  rights  claimed  by  belligerents.  All  trade 
with  the  enemy  was  forbidden  to  the  neutral ;  the  theory  of  contraband 
of  war  was  beyond  reasonable  justification  extended ;  paper  blockades 
became  habitual  (Rivier,  ii.  p.  372);  the  rule  of  1756,  which  forbade 
subjects  of  a  neutral  State  to  carry  on  in  time  of  war  any  trade  from 
which  they  were  excluded  in  time  of  peace — a  provision  against  the 
transfer  of  the  coasting  trade  of  a  country  at  war  with  England  to 
neutral  bottoms — these  constraints  upon  neutrals  were  as  vexatious  as 
if  they  were  at  war  themselves. 

On  April  3,  1780,  a  memorial  was  presented  to  the  States-General 
by  Prince  Gallitzin  on  the  part  of  the  Empress  of  Russia,  accompanied 
by  a  copy  of  a  declaration  which  she  had  made  to  the  belligerent  Powers, 
purporting  that  she  was  determined  to  maintain  the  free  trade  and 
navigation  of  her  subjects,  and  not  to  suffer  either  to  be  hurt  by  those 
Powers ;  that  her  definition  of  the  limits  of  a  free  trade  was  founded 
upon  the  clearest  notions  of  natural  right  .  .  . ;  tlmt  she  invited  the 
States-General  to  make  conmion  cause  with  her,  and  had  addressed  the 
same  invitation  to  the  Courts  of  Copenhagen,  Stockholm,  and  Lisbon, 
in  order  that  by  their  united  endeavours  a  natural  system,  founded  on 
justice,  might  be  established  and  legalised  in  favour  of  the  trade  of 
neutral  nations,  and  serve  as  a  rule  for  future  ages  (Beawes,  Lex 
Mercatoria  Bediviva,  1745,  ii.). 
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The  "  Armed  Neutrality  "  which  ensued  was  the  first  open  declaration 
of  resistance  by  neutral  Powers  to  the  old  system  of  maritime  rights  of 
war.  By  the  treaty  instituting  it,  Russia,  Sweden,  and  Denmark  pro- 
claimed the  principles:  (1)  That  all  neutral  ships  were  to  navigate 
freely  from  port  to  port,  and  on  the  coasts  of  nations  at  war;  (2) 
that  articles  belonging  to  the  subjects  of  the  warring  powers  were  to 
be  free  in  all  neutral  vessels,  except  contraband  merchandise ;  (3)  that 
only  certain  articles  were  to  be  deemed  contraband,  namely,  those  which 
were  mentioned  in  certain  clauses  of  the  Russian  treaty  of  commerce 
with  Great  Britain ;  (4)  that  a  port  was  only  to  be  deemed  validly 
blockaded  when  the  blockade  was  maintained  by  such  a  force  that  it 
was  dangerous  to  enter  it ;  (5)  that  these  principles  were  to  serve  as 
rules  for  determining  the  legality  of  captures  and  prizes. 

It  is  true  that  the  confederated  States,  and  more  particularly 
Russia,  sacrificed,  at  a  later  date,  some  of  the  principles  for  which 
they  had  so  strenuously  contended.  Still  the  armed  neutrality  marked 
a  new  era  in  the  conduct  of  maritime  war.  Neutrals  had  henceforth  to 
be  reckoned  with. 

The  "  Second  Armed  Neutrality  "  (1800),  marking  no  advance,  but 
rather  the  contrary,  is  only  historically  interesting. 

To  the  United  States  falls  the  merit  of  the  first  move  to  recognise 
the  duties  of  neutrality.  The  late  Mr.  W.  E.  Hall  in  his  well-known 
work  gives  an  excellent  account  of  the  events  which  led  to  the  first 
restraints  placed  on  foreign  enlistment.  On  the  outbreak  of  war  in  Europe 
in  1793,  a  French  Minister,  M.  Genet,  granted  commissions  to  American 
citizens,  who  fitted  out  privateers,  and  manned  them  with  Americans, 
to  cruise  against  British  trade.  Immediate  complaints  were  made  by 
the  English  Minister,  who  expressed  his  "  persuasion  that  the  Govern- 
ment of  the  United  States  would  regard  the  act  of  fitting  out  these 
privateers  in  its  ports  as  an  insult  offered  to  its  sovereignty."  Mr. 
Jefferson  thereupon  wrote  to  M.  Genet :  "  That  it  is  the  right  of  every 
nation  to  prohibit  acts  of  sovereignty  from  being  exercised  by  any 
other  within  its  limits,  and  the  duty  of  a  neutral  nation  to  prohibit 
such  as  would  injure  one  of  the  warring  Powers;  that  the  granting 
military  commissions  within  the  United  States  by  any  other  authority 
than  their  own  is  an  infringement  of  their  sovereignty,  and  particularly 
so  when  granted  to  their  own  citizens  to  lead  them  to  commit  acts 
contrary  to  the  duties  they  owe  to  their  country."  He  wrote  further 
to  the  American  Minister  in  Paris :  "  That  the  right  of  raising  troops 
being  one  of  the  rights  of  sovereignty,  and  consequently  appertaining 
exclusively  to  the  nation  itself,  no  foreign  person  can  levy  men  within 
its  territory  without  its  consent ;  that  if  the  United  States  have  a  right 
to  refuse  the  permission  to  arm  vessels  and  raise  men  wit<hin  their 
ports  and  territories,  they  are  bound  by  the  laws  of  neutrality  to 
exercise  that  right,  and  to  prohibit  such  armaments  and  enlistments." 
(See  Hall,  International  Law,  5th  ed.,  1904,  p.  591.) 

The  existing  law,  however,  proved  inadequate  on  the  trial  of  one  of 
M.  Genet's  privateers  (see  Wharton's  State  Trials,  Gideon  Hcnficld's 
Case).  Hence  the  first  Foreign  Enlistment  Act,  an  enactment  for 
securing  the  neutrality  of  American  citizens.  Great  Britain  followed 
the  example  of  the  American  Republic  by  adopting  a  similar  measure. 
See  the  article  Foreign  Enlistment. 

After  the  Napoleonic  wars  there  was  no  occasion  to  again  raise 
questions  of  neutral  right  and  duty  until  the  Crimean  War,  when  the 
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two  principal  maritime  Powers  were  allied  against  Russia,  It  was  at 
once  seen  that  though  practice  had  lain  dormant,  theory  and  public  feel- 
ing had  stridden  forwards,  and  before  the  commencement  of  hostilities 
it  was  found  necessary  to  revise  and  reform  some  of  the  neutrality 
rules.  England  still  adhered  to  the  principle  of  the  Coiisolato  del  mare, 
in  virtue  of  which  enemy  property  could  be  seized  under  the  neutral 
flag ;  France,  to  the  provisions  of  the  Treaty  of  Utrecht,  which  permitted 
neutral  property  to  be  seized  if  sailing  under  the  enemy's  colours.  It 
was  evident  that  if  these  two  principles  had  been  applied  by  each 
Power  as  they  had  been  in  the  habit  of  doing,  the  commerce  and 
navigation  of  neutrals  would  have  suffered  more  than  ever  ;  for  neither 
their  flag  nor  their  property  would  have  been  respected  (Kleen,  NciUraliU, 
p.  41). 

The  two  States  allied  in  a  joint  operation  of  war  could  not,  says 
M.  Kleen,  risk  compromising  their  unity  and  harmony,  and  therefore 
the  chances  of  success  of  their  combined  action,  by  applying  opposing 
systems  as  to  prize.  Unity  of  operations  exacted  common  rules  for 
capture  and  confiscation ;  and  as  an  agreement  was  not  possible  except 
on  condition  of  each  ally  making  sacrifices  as  regards  its  own  usages, 
England,  on  the  one  hand,  renounced  her  traditional  custom  of  seizing 
enemy  property  under  a  neutral  flag,  and,  on  the  other  hand,  France 
discontinued  the  seizing  of  neutral  property  under  the  enemy  flag. 
Neutrals  were  thus  simultaneously  delivered  from  two  ancient  and 
vexatious  customs,  owing  to  the  alliance  of  those  who  had  practised 
them. 

The  Declaration  of  Paris  in  1856  finally  put  the  new  rules  on  a 
permanent  footing  by  declaring  that  the  neutral  flag  covers  enemy's 
goods  with  the  exception  of  contraband  of  war,  and  that  neutral  goods 
except  contraband  of  war  are  not  liable  to  Capture  under  an  enemy's 
flag  (see  the  article  Declaration  of  Paris). 

To  this  Declaration  several  Powers,  and  in  particular  the  United 
States  and  Spain,  have  not  given  their  assent,  the  former  standing  out 
for  the  assimilation  of  naval  to  territorial  warfare,  and  the  immunity 
of  private  property  from  capture ;  but  in  the  war  between  those  two 
States  in  1898  both  declared  their  intention  to  observe  it. 

There  are  other  questions  connected  with  neutrality  upon  which 
there  is  still  disagreement.  See  the  articles  Blockade;  Contraband 
OF  War;  Prize;  Visit  and  Search. 

[At  The  Hague  Conference  in  1907  Conventions  respecting  (1)  the 
rights  and  duties  of  neutral  Powers  and  persons  in  war  or  land ;  and 
(2)  respecting  the  rights  and  duties  of  neutral  Powers  in  naval  war, 
were  concluded.  The  text  of  these  two  Conventions  will  be  found 
at  the  end  of  this  article.] 

II.  Definition  and  Scope. 

It  is  almost  impossible  to  give  a  succinct  definition  of  neutrality 
which  can  serve  to  determine  its  full  scope.  Several  authors  have 
nevertheless  grappled  with  the  difficulty.  Thus  Hiibner  says :  "  Neu- 
trality consists  in  complete  inaction  with  reference  to  the  war,  and  in 
an  exact  and  perfect  impartiality,  manifested  by  facts,  with  regard 
to  belligerents,  so  far  as  this  impartiality  relates  to  the  war  and  to  the 
direct  and  immediate  means  of  making  it "  {De  la  Saisie  des  hatimeiUs 
neutres,  vol.  i.  part  1,  chap.  ii.  s.  1). 
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"  Neutrality,"  says  Aziini,  "  is  the  exact  continuation  of  the  peaceful 
state  of  a  Power  which,  when  a  war  breaks  out  between  two  or  more 
nations,  abstains  absolutely  from  taking  part  in  their  quarrel"  {Droit 
Maritime  de  U Europe,  chap.  i.  art.  3,  s.  1). 

Hautefeuille,  while  thinking  it  impossible  to  give  an  adequate 
definition  of  so  complex  a  position  as  that  of  neutrality,  prefers  Hiibner's 
to  Azuni's  description  {Neutres  en  temps  de  guerre  maritime,  i.  p.  165). 

Phillimore,  Twiss,  and  Hall  make  no  effort  to  condense  the  subject 
into  a  definition. 

The  objection  to  the  definitions  quoted  above  is  that  they  deal  with 
only  one  side  of  neutrality,  namely,  the  duty  of  the  neutral,  and  omit 
the  duty  of  the  belligerent  towards  the  neutral,  which  forms  just  as 
much  a  part  of  the  subject. 

M.  Kleen,  the  author  of  a  recent  work  on  neutrality,  endeavours  in 
his  definition  to  embrace  its  two  aspects.  "  Neutrality,"  he  says,  "  is 
the  juridical  relation  in  which,  as  far  as, possible,  a  State  at  peace  is 
left  untouched  by  the  hostilities  between  the  belligerent  States,  and 
itself  abstains  from  all  participation  in  or  interference  with  their  quarrel, 
with  strict  impartiality  towards  both  "  {La  Neutrality,  i.  p.  73). 

Viewed  in  this  twofold  aspect  of  both  rights  and  duties,  neutrality 
is  the  general  position  of  States  not  at  war  in  relation  to  other  States 
which  are  at  war.  Even  this  definition  is  incomplete,  the  words  "  as  far 
as  possible  "  covering  much  that  is  thus  left  undefined. 

[Another  modern  writer  defines  neutrality  as  "  the  attitude  of  im- 
partiality towards  belligerents  adopted  by  third  States  and  recognised 
by  belligerents,  such  attitude  creating  rights  and  duties  between  the 
impartial  States  and  the  belligerents  "  (Oppenheim,  International  Law, 
vol.  ii.  (1906),  "  War  and  Neutrality,"  s.  293).  "  Whether  or  not  a  third 
State,"  he  continues,  "  will  adopt  and  preserve  an  attitude  of  impartiality 
during  war  is  not  a  matter  of  international  law,  but  of  international 
politics.  Therefore,  unless  a  previous  treaty  stipulates  it  expressly,  no 
duty  exists  for  a  State  according  to  international  law  to  remain  neutral 
in  war  "  {ibid,).  Again,  he  points  out  that  as  international  law  is  a  law 
between  States  only  and  exclusively,  neutrality  is  an  attitude  of  imparti- 
ality on  the  part  of  States,  and  not  on  the  part  of  individuals.  Individuals 
derive  neither  rights  nor  duties  according  to  international  law  from  the 
neutrality  of  these  States  whose  subjects  they  are.  Neutral  States  are 
indeed  obliged  by  international  law  to  prevent  their  subjects  from  com- 
mitting certain  acts,  but  the  duty  of  these  subjects  to  comply  with  such 
injunctions  of  their  Sovereigns  is  a  duty  imposed  upon  them  by  municipal, 
not  by  international,  law  {ibid.,  s.  296).] 

The  aspects  of  neutrality  can  be  conveniently  considered  under  the 
following  heads: — 

(i.)  Absolute  duty  of  a  neutral  State  to  abstain  in  its  corporate 
capacity  from  all  acts  which  may  help  the  one  belligerent  to  the 
disadvantage  of  the  other. 

(ii.)  Kelative  duty  of  a  neutral  State  as  regards  prevention  of  its 
subjects  from  helping  either  belligerent. 

(iii.)  Contingent  duty  of  a  neutral  State  to  grant  impartially  to  one 
and  the  other  belligerent  any  rights,  advantages,  or  privileges  which, 
according  to  the  usages  recognised  among  nations,  are  not  considered 
as  an  intervention  in  the  struggle. 

(iv.)  Kights   of   each   belligerent    State   against   the   subjects  and 
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citizens  and  their  property  of  each  non-belligerent  State  which,  by  the 
usage  of  nations,  the  one  is  entitled  to  enforce  and  the  other  bound  to 
suffer  during  the  continuance  of  war. 

III.  Absolute  Duties  of  Neutral  States. 

It  is  the  duty  of  the  neutral  State  in  its  corporate  capacity  to  take 
no  side  in  a  war  between  two  Powers  with  which  it  is  in  amity.  It  must, 
therefore,  abstain  from  supplying  either  belligerent  with  troops,  arms, 
ships,  munitions  of  war,  money,  or  anything  which  may  aid  either 
belligerent  in  its  operations  of  war.  This  applies  whether  the  war  be 
just  or  imjust,  and  to  all  persons  in  a  responsible  or  representative 
position  in  the  service  or  employment  of  the  neutral  State.  (See  art. 
454  of  the  King's  Regulations  and  Admiralty  Instructions.) 

The  same  applies,  within  the  scope  of  their  functions  and  even  in 
their  individual  capacity,  to  Sovereigns  and  diplomatic  and  consular 
agents.  Thus  a  gift  of  money  by  a  neutral  Sovereign  to  his  daughter, 
Queen  Regent  of  a  belligerent  State,  might  be  considered  as  a  breach 
of  neutrality. 

As  to  private  loans  to  and  commercial  transactions  with  belligerents, 
see  infra. 

Diplomatic  intercourse  and  negotiations  upon  matters  which,  though 
of  advantage  to  either  belligerent,  do  not  assist  him  in  the  prosecution 
of  the  war,  are  unaffected  by  its  existence.  Thus  there  would  be  no 
ground  of  objection  in  principle  to  the  conclusion  during  the  war  of  an 
ordinary  treaty  of  commerce  between  a  neutral  and  a  belligerent  State. 


IV.  Relative  Duties  of  Neutral  States. 

{a)  Prevention  of  Breaches  of  Neutrality  hy  Persons  within  the  Neutral 
Jurisdiction — Foreign  Enlistment — Neutral  Subjects  on  Belligerent  Terri- 
tory.— The  duty  of  a  State  as  such  to  forbear  from  committing  any  act 
which  might  be  of  assistance  to  either  belligerent,  cannot  in  reason  be 
equally  absolute  as  regards  the  persons  within  its  jurisdiction.  These 
persons  are  nevertheless  bound  to  observe  the  same  neutrality  as  the 
neutral  State  itself,  and  some  kind  of  an  obligation  exists  to  repair  the 
damage  done  to  the  belligerent  through  infringements  committed  by 
them.  The  difficulties  of  giving  effect  to  this  obligation  were  so  great, 
that  the  practice  of  leaving  it  to  the  belligerent  himself  to  insure  by 
visit  and  search,  capture  and  confiscation,  abstention  by  the  subjects 
of  neutral  States,  was  long  the  only  course  of  requital  allowed  by  the 
law  of  nations  to  belligerents. 

In  more  recent  times,  with  the  development  of  means  of  communi- 
cation, it  has  become  possible  for  States  to  exercise  a  more  definite 
control  over  the  acts  of  their  subjects  and  citizens,  and  the  responsibility 
of  the  neutral  has  correspondingly  increased. 

A  reasonable  description  of  the  present  position  of  States  as  regards 
their  responsibility  for  acts  of  those  within  their  jurisdiction  would 
therefore  be  that  a  neutral  Government  is  bound  to  exercise  such  dili- 
gence as  is  consistent  with  its  institutions,  to  prevent  its  subjects  and 
others  within  its  jurisdiction  from  making  its  territory  a  base  for 
belligerent  operations. 

It  would  be  contrary  to  the  principle  of  the  independence  of  States 
VOL.  IX.  ^^ 
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to  seek  to  hold  a  State  responsible  for  acts  of  infringement  of  neutrality 
by  those  within  its  jurisdiction  which  it  does  not  possess  a  machinery  to 
repress.  Several  States,  as  a  fact,  have  no  enactments  which  specifically 
punish  infringements  of  neutrality;  in  their  case  it  is  left  to  the  belli- 
gerent himself  to  enforce  such  remedy  as  the  law  of  nations  permits. 
Other  States  treat  certain  violations  of  neutrality  according  to  their 
consequences  in  causing  damage  or  difficulties  to  themselves.  This  is 
the  case  with  France,  as  to  the  clauses  of  whose  declaration  of  neutrality, 
see  Louis,  NeutraliU,  Journ.  de  Droit  Inter.  Priv.,  1877,  p.  286 ;  Clunet, 
Gaulois,  April  25,  1898. 

The  grounds  of  the  decision  in  the  Alabama  Case  cannot  be  taken  as 
showing  any  change  in  international  law,  inasmuch  as  the  Court  of  Arbi- 
tration was  bound  by  the  principle  laid  down  in  the  Treaty  of  Washington 
as  to  "  due  diligence."  To  meet  the  requirements  of  this  new  principle, 
the  British  Parliament  has  passed  enactments  of  a  more  far-reaching 
character  than  international  law  can  be  said  as  yet  to  require.  By  an 
Act  to  regulate  the  conduct  of  His  Majesty's  subjects  during  the  existence 
of  hostilities  between  foreign  States  with  which  His  Majesty  is  at  peace, 
enlistment,  shipbuilding,  and  expeditions  undertaken  by  any  person 
within  British  jurisdiction  to  assist  a  belligerent  are  punishable,  as 
substantive  offences,  by  fines  and  imprisonment  (33  &  34  Vict.  c.  90, 
1870).    See  Foreign  Enlistment. 

Neglect  of  a  State  to  enforce  the  laws  it  possesses,  to  the  extent  of 
the  vigilance  consistent  with  its  institutions,  may  entail  responsibility 
for  the  consequences  of  such  neglect,  but  the  absence  of  reciprocity 
would  be  a  reasonable  answer  to  a  claim  by  a  State  whose  laws  were  less 
stringent. 

The  relations  between  Great  Britain  and  the  United  States  of 
America,  in  particular,  are  regulated  by  the  rules  laid  down  in  the  Treaty 
of  Washington  of  May  8, 1871,  which  the  high  contracting  parties  agreed 
to  observe  as  between  themselves  in  future. 

They  were  therefore  reproduced  as  the  basis  of  the  proclamation  of 
neutrality  in  the  w^ar  between  Spain  and  the  United  States  in  1898. 

Under  them  the  neutral  Government  is  bound  to  use  "  due  diligence," 
where  it  has  "  reasonable  ground  "  to  believe  that  any  acts  have  a  belli- 
gerent character,  in  "  preventing"  them.  The  acts  which  it  is  to  prevent 
are  as  follows : — 

(1)  Fitting  out,  arming,  or  equipping  any  vessel; 

(2)  The  departure  from  its  jurisdiction  of  any  vessel  having  been 
specially  adapted  in  whole  or  in  part  within  such  jurisdiction  to  warlike 
uses; 

(3)  The  making  use  by  a  belligerent  of  its  ports  or  waters  as  the  base 
of  naval  operations  against  the  other ;  or 

(4)  For  the  purpose  of  the  renewal  or  augmenting  of  military  supplies 
or  arms ;  or 

(5)  The  recruitment  of  men. 

The  contracting  States  undertook  to  bring  the  rules  to  the  knowledge 
of  other  maritime  Powers,  and  to  invite  them  to  accede  tliereto  (Art.  VL), 
a  step  which,  it  seems,  has  never  been  taken  (Macdonell,  Nineteenth 
Century,  May  1898). 

[Article  VIII.  of  The  Hague  Convention  of  1907  respecting  the  rights 
and  duties  of  neutral  Powers  in  time  of  war  declares  that  a  neutral 
government  is  bound  to  employ  the  means  at  its  disposal  to  prevent  the 
fitting  out  or  arming  of  any  vessel  within  its  jurisdiction  which  it  has 
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reason  to  believe  is  intended  to  cruise  or  engage  in  hostile  operations 
against  a  Power  with  which  that  government  is  at  peace.  It  is  also 
bound  to  display  the  same  vigilance  to  prevent  the  departure  from  its 
jurisdiction  of  any  vessel  intended  to  cruise  or  engage  in  hostile 
operations,  which  had  been  adapted  entirely  or  partly  within  the 
said  jurisdiction  for  use  in  war.] 

Kules  of  neutrality  apply  to  all  persons  within  the  jurisdiction  of 
the  neutral  State,  whether  subjects  of  the  neutral  Power  or  not.  This 
is  a  consequence  of  the  territoriality  of  States :  all  persons  within  the 
boundaries  of  the  State  must  respect  its  laws,  and  are  subject  to  the 
ordinary  penalties  provided  by  them  for  cases  of  infringement. 

In  like  manner,  the  subjects  of  neutral  States  on  the  territory  of  a 
belligerent  State  can  claim  no  immunity  from  its  ordinary  laws.  It  may 
even  be  doubted  whether,  in  the  absence  of  a  treaty,  subjects  of  a  neutral 
State  in  time  of  war  are  entitled  to  exemption  from  military  service  in 
defence  of  a  belligerent  attack. 

In  like  manner,  again,  inhabitants  called  upon  for  requisitions,  who 
are  subjects  of  a  neutral  State,  are  liable  in  the  same  way  as  natives. 
They  follow  the  fortune  of  the  country  in  which  they  are  established. 
In  1870  notice  was  given  in  France  that  "English  subjects  having 
property  in  France  have  no  right  to  any  special  protection  for  such 
property,  or  to  be  exempt  from  military  contributions  to  which  they 
may  be  subjected  together  with  the  rest  of  the  inhabitants  at  the  place 
either  of  their  residence  or  of  the  situation  of  their  property;  and, 
furthermore,  they  have  no  right,  in  justice,  to  complain  to  the  French 
^authorities  because  their  property  has  been  destroyed  by  an  invading 
•army."     (See  Calvo,  vol.  iv.  s.  2200;  Bonfils,  1217;  Eivier,  ii.  p.  325.) 

(6)  Enforcement  of  Respect  for  Neutral  Territory. — The  passage  of 
belligerent  forces  through  neutral  territory,  whether  by  permission  of  the 
neutral  State  or  against  its  will,  is  a  distinct  infringement  of  neutrality. 
In  this  respect  international  law  has  imposed  a  new  duty  upon  neutrals 
since  the  time  of  Vattel,  who  held  that  a  belligerent  had  no  ground  of 
complaint  if  the  neutral  granted  passage  to  the  enemy's  troops  across  his 
territory,  especially  when  he,  the  neutral,  would  be  obliged  to  support  his 
refusal  with  the  sword ;  for,  says  he,  no  sovereign  can  require  that  I 
-should  take  up  arms  in  his  favour  unless  thereunto  by  treaty  bound  " 
(Vattel,  s.  127). 

To-day,  not  only  are  belligerents  bound  to  respect  the  territory  of 
neutrals,  but  the  neutral  is  bound  to  insure  respect  for  it  by  belligerents. 
;[See  Hague  Convention  respecting  the  rights  and  duties  of  neutrals  in 
war  on  land  (1907,  Articles  II.  and  V.).]  Thus  during  the  Franco- 
'Oernian  war  of  1870-71,  Belgium  and  Switzerland,  as  immediate  neigh- 
bours of  the  scene  of  war,  were  obliged  to  keep  large  military  forces  on 
their  frontiers  to  prevent  the  use  of  their  territory  by  eitlier  belligerent. 
International  law  does  not,  however,  forbid  the  neutral  to  receive 
isolated  fugitives  or  even  armies  of  a  belligerent,  provided  they  are 
disarmed  and  proper  measures  are  taken  to  prevent  their  taking  any 
further  part  in  the  war. 

In  1871  (Feb.  1),  when  the  entire  Eastern  army  of  France  passetl  into 
Switzerland,  a  convention  was  conchided  at  I^s  Verritjres  between  the 
Swiss  and  French  generals,  under  wliich  tlie  fugitive  army  surrendered 
their  arms,  equipments,  and  munitions  to  the  neutral  State,  to  be 
retained  by  the  latter  until  the  restoration  of  peace  and  final  settlement 
of  the  expenses  incurred  by  Switzerland.     The  French  army  was  thus 
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detained  until  the  preliminaries  of  peace  had  been  signed  (March  13-21, 
1871).  The  expenses  amounted  to  eleven  millions  of  francs  (Rivier,  ii.  397). 

As  regards  the  transport  over  neutral  territory  of  wounded  soldiers, 
the  neutral  State  must  be  guided  primarily  by  its  duty  not  to  assist 
either  belligerent  to  the  detriment  of  the  other.  This  may  even  prevail 
against  considerations  of  humanity,  for  instance,  where  the  transport  of 
the  wounded  beyond  the  area  of  war  operations  would  relieve  the  rear 
of  belligerent  forces.  The  ]>elgian  Government  had  to  take  some  such 
conditions  into  account  when,  after  the  surrender  of  Metz,  Germany 
wished  to  transport  the  wounded  over  Belgian  territory.  On  France 
protesting,  Belgium  refused.  There  does  not  appear  to  have  been  the 
same  objection  to  the  transit  through  Luxemburg,  where  it  was  granted. 
Great  Britain  was  consulted  by  Belgium  as  to  the  proper  course  to 
follow,  and  her  refusal  seems  to  have  been  due  to  British  counsel 
(Eivier,  ii.  399). 

[See  further  as  to  the  rights  and  duties  of  neutral  Powers  and  persons. 
in  war  on  land  The  Hague  Convention,  1907,  the  text  of  which  is  appended 
to  this  article,  post,  p.  620.] 

The  ports  of  a  nation  are  a  part  of  its  territory.  Territorial  waters 
{q.v.)  are  assimilated  to  the  territory,  except  that  the  ships  of  all  nations- 
have  a  right  of  innocent  passage  through  them.  This  right  of  innocent 
passage  is  possessed  by  all,  including  belligerent  vessels.  Hostilities 
within  territorial  waters  are  an  infringement  of  the  neutrality  of  the 
adjacent  State.  [See  Hague  Convention  respecting  the  rights  and  duties- 
of  neutrals  in  naval  war.  Articles  I.-V.,  X.,  post,  p.  626.] 

The  neutral  State  is  bound  to  insure  respect  for  its  ports,  that  is  to 
say,  it  must  prevent  hostilities  being  carried  into  waters  within  its 
dominions.  This  was  illustrated  in  the  case  of  The  General  Armstrong, 
an  American  privateer,  which,  during  the  war  between  the  United  States 
and  Great  Britain  in  1814,  put  into  a  Portuguese  harbour  in  the  Azores. 
From  there  it  fired  upon  some  passing  boats  from  a  British  war-ship  at 
anchor  in  the  same  port,  killing  several  of  the  men  on  board.  The  British 
war-ship  attacked  the  American  vessel.  The  United  States  made  a  claim 
against  Portugal  for  a  breach  of  neutrality.  The  matter  was  not  settled 
until,  by  the  Treaty  of  Washington  of  FelDruary  26,  1851,  it  was  referred 
to  the  arbitration  of  Louis  Napoleon,  President  of  the  French  Eepublic,. 
whose  award  was  in  favour  of  Portugal. 

It  is  manifestly  impossible  to  expect  from  a  neutral  State  the  same 
vigilance  in  its  territorial  waters  as  in  its  territory  proper,  though  it  is 
its  duty  to  do  what  it  reasonably  can  to  prevent  hostilities  within  them. 

The  following  rules  to  prevent  as  far  as  possible  the  use  of  harbours, 
ports,  coasts,  and  waters  within  the  territorial  jurisdiction  of  the  Crown 
in  aid  of  the  warlike  purposes  of  either  belligerent,  were  issued  by  the 
British  Government,  April  23, 1898,  in  connection  with  the  then  existing 
war  between  the  United  States  and  Spain : — 

Eule  1.  During  the  continuance  of  the  present  state  of  war,  all  ships 
of  war  of  either  belligerent  are  prohibited  from  making  use  of  any  port 
or  roadstead  in  the  United  Kingdom,  tlie  Isle  of  Man,  or  the  Channel 
Islands,  or  in  any  of  Her  Majesty's  colonies  or  foreign  possessions  or 
dependencies,  or  of  any  waters  subject  to  the  territorial  jurisdiction 
of  tlie  British  Crown,  as  a  station  or  place  of  resort  for  any  warlike 
purpose,  or  for  the  purpose  of  obtaining  any  facilities  for  warlike 
equipment ;  and  no  ship  of  war  of  either  belligerent  shall  hereafter  be 
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permitted  to  leave  any  such  port,  roadstead,  or  waters  from  which  any 
vessel  of  the  other  belligerent  (whether  the  same  shall  be  a  ship  of  war 
or  a  merchant  ship)  shall  have  previously  departed,  until  after  the 
expiration  of  at  least  twenty-four  hours  from  the  departure  of  such  last- 
mentioned  vessel  beyond  the  territorial  jurisdiction  of  Her  Majesty. 

Eule  2.  If  there  is  now  in  any  such  port,  roadstead,  ar  waters  subject 
to  the  territorial  jurisdiction  of  the  British  Crown,  any  ship  of  war  of 
either  belligerent,  such  ship  of  war  shall  leave  such  port,  roadstead,  or 
waters  within  such  time  not  less  than  twenty-four  hours  as  shall  be 
reasonable,  having  regard  to  all  the  circumstances  and  the  condition  of 
such  ship  as  to  repairs,  provisions,  or  things  necessary  for  the  subsistence  of 
her  crew ;  and  if  after  the  date  hereof  any  ship  of  war  of  either  belligerent 
shall  enter  any  such  port,  roadstead,  or  waters  subject  to  the  territorial 
jurisdiction  of  the  British  Crown,  such  ship  shall  depart  and  put  to  sea 
within  twenty-four  hours  after  her  entrance  into  any  such  port,  roadstead, 
or  waters,  except  in  case  of  stress  of  weather,  or  of  her  requiring  pro- 
visions or  things  necessary  for  the  subsistence  of  her  crew,  or  repairs ; 
in  either  of  which  cases  the  authorities  of  the  port,  or  of  the  nearest  port 
(as  the  case  may  be),  shall  require  her  to  put  to  sea  as  soon  as  possible 
after  the  expiration  of  such  period  of  twenty-four  hours,  without  per- 
mitting her  to  take  in  supplies  beyond  what  may  be  necessary  for  her 
immediate  use;  and  no  such  vessel  which  may  have  been  allowed 
to  remain  within  British  waters  for  the  purpose  of  repair  shall  continue 
in  any  such  port,  roadstead,  or  waters  for  a  longer  period  than  twenty- 
four  hours  after  her  necessary  repairs  shall  have  been  completed. 
Provided,  nevertheless,  that  in  all  cases  in  which  there  shall  be  any 
vessels  (whether  ships  of  war  or  merchant  ships)  of  both  the  said 
belligerent  parties  in  the  same  port,  roadstead,  or  waters  within  the 
territorial  jurisdiction  of  Her  Majesty,  there  shall  be  an  interval  of  not 
less  than  twenty-four  hours  between  the  departure  therefrom  of  any 
such  vessel  (whether  a  ship  of  war  or  merchant  ship)  of  the  one  belli- 
gerent, and  the  subsequent  departure  therefrom  of  any  ship  of  war  of 
the  other  belligerent ;  and  the  time  hereby  limited  for  the  departure  of 
such  ships  of  war  respectively  shall  always,  in  case  of  necessity,  be 
extended  so  far  as  may  be  requisite  for  giving  effect  to  this  proviso, 
but  no  further  or  otherwise. 

Kule  3.  No  ship  of  war  of  either  belligerent  shall  hereafter  be 
permitted,  while  in  any  such  port,  roadstead,  or  waters  subject  to  the 
territorial  jurisdiction  of  Her  Majesty,  to  take  in  any  supplies,  except 
provisions  and  such  other  things  as  may  be  requisite  for  the  subsistence 
of  her  crew,  and  except  so  much  coal  only  as  may  be  sutticient  to  carry 
such  vessel  to  the  nearest  port  of  her  own  country,  or  to  some  nearer 
destination,  and  no  coal  shall  be  again  supplied  to  any  such  ship  of  war 
in  the  same  or  any  other  port,  roadstead,  or  watera  subject  to  the 
territorial  jurisdiction  of  Her  Majesty,  without  special  permission,  until 
after  the  expiration  of  three  months  from  the  time  when  such  coal  may 
have  been  last  supplied  to  her  within  British  waters  as  aforesaid. 

Kule  4.  Armed  ships  of  either  belligerent  are  interdicted  from 
carrying  prizes  made  by  them  into  the  ports,  harbours,  roadsteads,  or 
waters  of  the  United  Kingdom,  the  Isle  of  Man,  the  Channel  Islands. 
or  any  of  Her  Majesty's  colonies  or  possessions  abroad. 

The  "twenty-four  hours  rule,"  to  which  the  first  and  second  of 
the  above  rules  relate,  has  not  been  applied  with  the  same  rigour  by 
all  States. 
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The  French  proclamation  of  neutrality  confined  its  warning  to  the 
following : — 

The  Government  further  declares  that  no  war-ship  of  either  belligerent 
will  be  permitted  to  enter  and  remain  with  its  prizes  in  any  of  the  ports 
or  roads  of  France,  or  its  colonies  and  protected  countries,  for  a  longer 
period  than  twenty-four  hours,  except  in  case  of  stress  of  weather 
{reldchc  forc^)  or  justifiable  detention. 

[The  Hague  Convention  of  1907  respecting  the  rights  and  duties  of 
neutral  Powers  during  naval  war  has  adopted  the  "  twenty-four  hours 
rule"  in  the  following  provisions.  In  the  absence  of  special  provisions 
to  the  contrary  in  tlie  legislation  of  a  neutral  Power,  belligerent  war- 
ships are  not  permitted  to  remain  in  the  ports,  roadsteads,  or  territorial 
waters  of  the  said  Power  for  more  than  twenty-four  hours,  except  in 
the  cases  covered  by  the  present  Convention  (Article  XII.). 

If  a  Power  which  has  been  informed  of  the  outbreak  of  hostilities 
learns  that  a  belligerent  war-ship  is  in  one  of  its  ports  or  roadsteads,  or 
in  its  territorial  waters,  it  must  notify  the  said  ship  to  depart  within 
twenty-four  hours  or  within  the  time  prescribed  by  local  regulations 
(Article  XIIL). 

A  belligerent  war-ship  may  not  prolong  its  stay  in  a  neutral  port 
beyond  the  permissible  time  except  on  account  of  damage  or  stress  of 
weather.  It  must  depart  as  soon  as  the  cause  of  the  delay  is  at  an  end. 
The  regulations  as  to  the  question  of  the  length  of  time  which  these 
vessels  may  remain  in  neutral  ports,  roadsteads,  or  waters  do  not  apply 
to  war-ships  devoted  exclusively  to  religious,  scientific,  or  philanthropic 
purposes  (Article  XIV.). 

In  the  absence  of  special  provisions  to  the  contrary  in  the  legislation 
of  a  neutral  Power,  the  maximum  number  of  war-ships  belonging  to  a 
belligerent  which  may  be  in  one  of  the  ports  or  roadsteads  of  that  Power 
simultaneously  shall  be  three  (Article  XV.). 

When  war-ships  belonging  to  both  belligerents  are  present  simul- 
taneously in  a  neutral  port  or  roadstead,  a  period  of  not  less  than 
twenty-four  hours  must  elapse  between  the  departure  of  the  ship 
belonging  to  one  belligerent  and  the  departure  of  the  ship  belonging 
to  the  other.  The  order  of  departure  is  determined  by  the  order  of 
arrival,  unless  the  ship  which  arrived  first  is  so  circumstanced  that  an 
extension  of  its  stay  is  permissible.  A  belligerent  war-ship  may  not  leave 
a  neutral  port  or  roadstead  until  twenty-four  hours  after  the  departure 
of  a  merchant  ship  flying  the  flag  of  its  adversary  (Article  XVI.).] 

The  following  are  the  rules  provided  by  the  King's  Regulations  and 
Admiralty  Instructions  (1899)  for  the  government  of  His  Majesty's 
Ships  when  as  belligerent  vessels  they  visit  the  ports  of  a  neutral 
State  :— 

592.  Subject  to  any  limit  which  the  neutral  authorities  may  place 
upon  the  number  of  belligerent  cruisers  to  be  admitted  into  any  one  of 
their  ports  at  the  same  time,  the  captain  by  the  comity  of  nations  may 
enter  a  neutral  port  with  his  ship  for  the  purpose  of  taking  shelter  from 
the  enemy,  or  from  the  weather,  or  of  obtaining  provisions  or  repairs 
that  may  be  pressingly  necessary. 

598.  He  is  bound  to  submit  to  any  regulations  which  the  local 
authorities  may  make  respecting  the  place  of  anchorage,  the  limitation 
of  the  length  of  stay  in  the  port,  the  interval  to  elapse  after  a  hostile 
cruiser  has  left  the  port  before  his  ship  may  leave  in  pursuit,  etc. 

594.  He  must  abstain  from  any  acts  of  hostility  towards  the  subjects, 
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cruisers,  vessels,  or  other  property  of  the  enemy  which  he  may  find  in 
the  neutral  port. 

595.  He  must  also  abstain  from  increasing  the  number  of  his  guns, 
from  procuring  military  stores,  and  from  augmenting  his  crew  even  by 
the  enrolment  of  British  subjects. 

The  commander  of  a  British  war-ship  may  not  take  a  capture  into  a 
neutral  port  against  the  will  of  the  local  authorities  (see  Holland,  Manual 
of  Naval  Prize  Law,  1888,  s.  299;  see  also  the  article  Prize). 

[As  to  the  rights  and  duties  of  neutral  Powers  in  naval  war,  see  The 
Hague  Convention,  1907,  the  text  of  which  is  printed  ^05^,  p.  626.] 

Y.  Duty  of  Impartiality. 

"While  certain  acts  as  between  a  neutral  and  a  belligerent  State  are 
forbidden  absolutely,  and  the  neutral  State,  according  to  circumstances, 
is  under  a  relative  obligation  to  prevent  the  commission  by  those  within 
its  jurisdiction  of  certain  other  acts,  there  is  a  third  class  of  acts  which 
the  usage  of  nations  allows,  on  condition  that  both  belligerents  be  per- 
mitted to  benefit  by  them  to  the  same  extent. 

Subject  to  the  right  of  a  belligerent  to  capture  and  confiscate  contra- 
band of  war,  no  purely  mercantile  act  is  a  violation  of  neutrality  (see 
the  article  Contraband  of  War). 

During  the  Franco-German  war  there  was  correspondence  between 
the  Prussian  Ambassador  in  London  and  Earl  Granville  as  to  exports  of 
arms  and  munitions  of  war  by  British  merchants  to  France ;  and  the 
question  of  their  legality  was  the  subject  of  an  interesting  interchange 
of  opinions  between  the  two  countries. 

Earl  Granville  asserted  that  the  export  of  arms  to  a  belligerent 
country  by  private  citizens  of  a  neutral  one  was  not  forbidden  by  the 
law  of  nations,  and  recalled  that  Prussia  herself  during  the  Crimean 
war  had  done  nothing  to  prohibit  the  copious  supply  of  arms  and  con- 
traband of  war  to  Kussia  by  the  States  of  the  Zollverein — in  fact,  that  the 
Prussian  Government,  when  this  state  of  things  was  brought  to  its  notice, 
affirmed  that  it  could  not  interfere  with  the  course  of  trade.  Earl 
Granville  further  pointed  out  the  difficulty  of  making  any  alteration  of 
this  rule  of  free  export,  inasmuch  as  any  prohibition  could  easily  be 
evaded  by  giving  a  neutral  destination  to  the  prohibited  articles.  The 
suggestion  of  exacting  a  bond  from  shippers  would  be  "  most  onerous  to 
the  mercantile  community,  would  be  easily  evaded,  and  at  the  best 
would  be  no  security  against  ultimate  destination  "  {Franco-Gcnnaii  War, 
No.  1,  1871,  p.  80). 

Similar  representations  were  made  to  the  United  States  Govern- 
ment as  to  shipments  of  men,  arms,  and  ammunition  to  France  by  The 
Lafayette.  As  regards  the  arms  and  ammunition,  the  United  States 
Government  contended  they  were  articles  of  legitimate  commerce  witli 
which  the  United  States  could  not  interfere,  although  the  vessel  might 
run  the  risk  of  being  detained  by  the  cruisers  of  North  Germany  on  her 
voyage  to  France  {ihicL,  p.  128). 

The  German  contention  in  these  controversies  was  that  it  was 
incompatible  with  strict  neutrality  that  French  agents  should  l)e  \^r- 
mitted  to  buy  up  in  the  neutral  country,  under  the  eyes  and  with  the 
cognisance  of  the  neutral  Government,  "many  thousands  of  breech- 
loaders, revolvers,  and  pistols,  with  the  requisite  ammunition,  in  order 
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to  arm  therewith  the  French  people,  and  make  the  formation  of  fresh 
army  corps  possible  after  the  regular  armies  of  France  have  been  defeated 
and  surrounded"  {ibid.,  p.  131). 

The  arguments  against  prohibition  of  the  export  of  arms  and  munitions 
of  war  by  private  merchants  apply  of  course  with  still  greater  force  to 
articles  which  may  or  may  not,  according  to  circumstances,  be  considered 
contraband  of  war.  Thus  coal  may  or  may  not  be  contraband.  Its 
character  is  dependent  upon  its  destination.  In  reply  to  an  inquiry  on 
the  subject,  the  Foreign  Office  has  declared  the  view  of  the  British 
Government  to  be  that  "  coal  is  an  article  not  per  se  contraband  of  war, 
but  if  destined  for  warlike,  as  opposed  to  industrial,  use,  it  may  become 
contraband.  Whether  in  any  particular  case  coal  is  or  is  not  contraband 
of  war  is  a  matter  primd  facie  for  the  determination  of  the  Prize  Court 
of  the  captor's  nationality,  and  so  long  as  such  decision,  when  given, 
does  not  conflict  with  well-established  principles  of  international  law. 
Her  Majesty's  Government  will  not  be  prepared  to  take  exception  thereto" 
(Letter  of  Hon.  F.  Villiers,  Assistant  Under-Secretary  at  the  Foreign 
Office,  to  the  Newport  Chamber  of  Commerce,  May  5,  1898). 

[The  assertion  which  has  been  made  by  some  writers  that  the 
carriage  or  exportation  of  contraband  is  a  breach  of  neutrality  is  not 
supported  by  international  usage,  and  is  indeed  contrary  to  the  practice 
of  nations.  Trade  in  contraband  has  been  maintained  by  neutrals  during 
all  recent  wars,  subject  merely  to  the  risk  of  condemnation  in  the  event 
of  the  contraband  goods  being  seized  by  the  enemy  (Letters  of  Historicus — 
Contraband;  Parliamentary  Papers — "North  America,  1873"  (No.  2); 
''Turkey,  1878"  (No.  1),  p.  46).  "Few  rules  of  international  law,"  it 
has  been  said,  "  are  so  certain  as  that  a  neutral  Government  cannot  be 
made  responsible  as  for  a  breach  of  neutrality  because  its  subjects  carry 
on  a  contraband  trade,  though  Bismarck  chose  to  protest  more  than 
once  during  the  Franco-Prussian  war  against  the  supplies  of  arms  and 
ammunition  procured  in  England  by  the  Government  of  the  French 
Republic.  The  trade  must,  however,  be  confined  to  subjects.  If  carried 
on  by  the  Government  itself  it  then  will  amount  to  a  violation  of  neutral 
duties.  America  has  always  maintained  the  right  of  exporting  arms  to 
belligerents  in  the  way  of  trade ;  and  during  the  civil  war  the  Federal 
Government  purchased  warlike  stores  from  England  to  the  value  of  over 
two  million  pounds"  (Whesiton,  Mements  of  International  Zaiv,  4th  Eng. 
ed.,  1904,  s.  501  (e)). 

Another  writer  has  clearly  stated  the  law  to  the  same  effect :  "  The 
guaranteed  freedom  of  commerce  making  the  sale  of  articles  of  all  kinds 
to  belHgerents  by  subjects  of  neutrals  legitimate,  articles  of  conditional 
as  well  as  absolute  contraband  may  be  supplied  by  sale  to  either  belli- 
gerent by  these  individuals.  And  the  carriage  of  such  articles  by  neutral 
merchantmen  on  the  open  sea  is,  as  far  as  international  law  is  concerned, 
quite  as  legitimate  as  their  sale.  The  carrier  of  contraband  by  no  means 
violates  an  injunction  of  the  law  of  nations.  But  belligerents  have  by 
the  law  of  nations  the  right  to  prohibit  and  punish  the  carriage  of  con- 
traband by  neutral  merchantmen,  and  the  carrier  of  contraband  violates, 
for  this  reason,  an  injunction  of  the  belligerent  concerned.  It  is  not 
international  law  but  the  municipal  law  of  the  belligerents  which  makes 
carriage  of  contraband  illegitimate  and  penal.  .  .  .  The  present  condition 
of  the  matter  of  carriage  of  contraband  (and  the  same  applies  to  blockade- 
running  and  carriage  of  analogues  of  contraband)  is  therefore  a  com- 
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promise.  In  the  interest  of  the  generally  recognised  principle  of  freedom 
of  commerce  between  belligerents  and  subjects  of  neutrals,  international 
law  does  not  require  neutrals  to  prevent  their  subjects  from  carrying 
contraband ;  on  the  other  hand,  international  law  empowers  either  belli- 
gerent to  prohibit  and  punish  carriage  of  contraband  in  the  same  way  as 
it  empowers  either  belligerent  to  prohibit  and  punish  breach  of  blockade  " 
(Oppenheim,  IntermUional  Law,  1906,  vol.  ii.,  "War  and  Neutrality" 
s.  398). 

This  doctrine  of  contraband  of  war  in  its  relation  to  neutrality  was 
thus  admirably  summarised  by  Professor  Holland  (Times,  March  12, 
1904)  :  "  Articles  are  contraband  of  war  which  a  belligerent  is  justified 
in  intercepting  while  in  course  of  carriage  to  his  enemy,  although  such 
carriage  is  being  effected  by  a  neutral  vessel.  Whether  any  given 
article  should  be  treated  as  contraband  is,  in  the  first  instance,  entirely 
a  question  for  the  belligerent  Government  and  its  Prize  Court.  A 
neutral  Government  has  no  right  to  complain  of  hardships  which  may 
thus  be  incurred  by  vessels  sailing  under  its  Hag,  but  is  bound  to 
acquiesce  in  the  views  maintained  by  the  belligerent  Government  and 
its  Courts,  unless  these  views  involve,  in  the  language  employed  by  Lord 
Granville  in  1861,  *a  flagrant  violation  of  international  law.'  This  is 
the  beginning  and  the  end  of  the  doctrine  of  contraband.  A  neutral 
Government  has  none  other  than  this  passive  duty  of  acquiescence.  Its 
neutrality  would  not  be  compromised  by  the  shipment  from  our  shores 
of  any  quantity  of  cannon,  rifles,  and  gunpowder." 

Article  VII.  of  The  Hague  Convention  of  1907,  respecting  the  rights 
and  duties  of  neutral  Powers  and  persons  in  war  on  land,  declares  that 
a  neutral  Power  is  not  called  upon  to  prevent  the  export  or  transport, 
on  behalf  of  one  or  other  of  the  belligerents,  of  arms,  munitions  of  war, 
or,  in  general,  of  anything  which  can  be  of  use  to  an  army  or  a  Heet 
Article  VII.,  also,  of  The  Hague  Convention  of  1907,  respecting  the  rights 
and  duties  of  neutral  Powers  in  naval  war,  declares  that  a  neutral  Power 
is  not  bound  to  prevent  the  export  or  transit,  for  the  use  of  either  belli- 
gerent, of  arms,  ammunitions,  or,  in  general,  of  anything  which  could  be 
of  use  to  an  army  or  fleet.] 

As  regards  the  historic  "  Pvule  of  the  War  of  1756,"  it  was  held,  down 
to  the  early  years  of  the  nineteenth  century,  that  neutral  vessels  were 
liable  to  detention  for  engaging  in  a  trade  which  in  time  of  peaxje  was 
closed  to  vessels  other  than  those  of  the  enemy  State.  The  colonial  and 
coasting  trades  at  one  time  customarily  closed  to  foreign  vessels  are, 
however,  now  so  generally  open  to  the  ships  of  all  nations,  that  the  rule 
in  question  has  perhaps  lost  its  practical  importance.  Its  operation 
would  also  be  interfered  with  by  the  second  clause  in  the  Declaration 
of  Paris  of  1856,  to  the  effect  that  the  neutral  flag  covers  enemy's  goods 
with  the  exception  of  contraband  of  war.  In  any  case  the  rule  is 
not  to  be  enforced  by  commanders  of  British  cruisers  without  special 
instructions  (Holland,  Manual  of  Naval  Prize  Latv,  p.  41). 

In  reference  to  loans  of  money  raised  within  the  jurisdiction  of  a 
neutral  State,  it  is  quite  conceivable  that  the  greater  credit  of  one  of 
the  belligerent  States  would  enable  it  more  freely  than  the  other  to 
procure  money  in  neutral  countries  for  the  purposes  of  war.  The 
general  practice  of  States,  however,  has  shown  itself  unfavourable  to 
imposing  any  restriction  which  might  in  turn  be  set  up  against  a  com- 
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plaining  State.  During  the  Franco-German  war  in  1870  both  France 
and  Germany  made  free  use  of  the  English  money  market.  Neutral 
States  did  not  prevent  the  issue  on  their  territory  of  the  Eussian  war 
loan  of  1876-77.  In  the  recent  war  between  China  and  Japan  no 
opposition  was  made  by  Japan  to  the  raising  of  a  Chinese  loan  in 
London.  [During  the  Russo-Japanese  war  in  1904  Japanese  and 
Russian  loans  were  raised  in  European  capitals.]  Protests  have  never- 
theless been  heard;  for  instance,  in  1854  France  expressed  herself 
strongly  on  the  loans  raised  by  Russia  at  Berlin,  The  Hague,  and 
Hamburg.  (See  further  as  to  loans  to  belligerent  States,  Westlake, 
International  Law,  1907,  vol.  ii.  p.  217 ;  post,  p.  623,  Art.  XVIII.  (a).) 
As  a  matter  of  municipal  law,  that  is  to  say,  as  to  the  extent  to 
which  the  English  Courts  will  recognise  as  valid  transactions  arising  out 
of  loans  to  a  belligerent  or  insurgent  Government,  a  careful  examination 
of  the  authorities  will  be  found  in  Pitt  Cobbett's  Leading  Cases  on 
International  Laic,  p.  247.  The  general  conclusion  to  be  drawn  from 
them  is,  that  loans  made  to  insurgent  forces  may  not  be  upheld  by  our 
Courts  as  legal  engagements.  "  Beyond  this  point  they  are  neither  suffi- 
ciently explicit  nor  direct  to  warrant  our  extending  their  principle  to 
commercial  loans  on  behalf  of  a  fully-recognised  belligerent  Power" 
{iUd.,  p.  249). 


VI.  Rights  of  Belligerents  affecting  Subjects  of 
Neutral  States. 

{a)  Visit  and  Search. — Neutral  private  or  merchant  vessels  are 
bound  to  submit  to  the  exercise  of  this  belligerent  right.  As  between 
the  Powers  bound  by  the  Declaration  of  Paris,  privateering  is  abolished. 
Several  Powers,  including  the  United  States  and  Spain,  however,  are  not 
parties  to  it,  and  are  still  entitled  to  grant  letters  of  marque.  Neutral 
merchant  ships  are  therefore  still  exposed  to  visit  and  search  by  privateers 
commissioned  by  these  Powers.  See  the  articles  Declaration  of  Paris  ; 
Privateering  ;  Visit  and  Search. 

(h)  Blockade  (see  the  article  Blockade). 

(c)  Ca-pture  and  Confiscation  of  Neutral  Private  or  Merchant  Vessels 
and  Goods. — (See  the  article  Prize.) 


VII.  Proclamations  of  Neutrality. 

A  proclamation  of  neutrality  is  binding  as  between  the  State  issuing 
it  and  its  subjects  or  citizens,  so  far  as  its  laws  sanction  it.  A^  between 
States,  it  may  be  used  against  the  State  issuing  it  as  an  acknowledgment 
of  liability.  On  the  other  hand,  it  serves  as  notice  to  belligerents  on 
any  doubtful  point  it  may  mention.  Great  Britain  issues  a  very  full 
proclamation,  France  a  short  one,  and  Germany  and  Austria  none  at  all. 
There  are  good  arguments  in  favour  of  all  three  systems.  The  British 
view  is  that  all  persons  within  the  Britisli  jurisdiction  should  at  once 
and  as  fully  as  possible  be  informed  of  any  exceptional  duties  and 
liabilities  witli  which  they  cannot  be  familiar. 

Recent  instances  of  British  proclamations  of  neutrality  are  those 
which  were  issued  during  the  Spanish-American  war  in  1898  and  the 
Russo-Japanese  war  in  1904. 
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VIII.  Neutralisation  of  Territory. 

Treaties  have  been  concluded  from  time  to  time  by  which  the  con- 
tracting States  have  agreed  to  consider  certain  territories  as  neutral. 
Such  States  are  supposed  to  be  guaranteed  against  dismemberment  by 
the  contracting  States,  and  they  are  debarred  by  their  neutrality  from 
taking  part  in  any  hostilities  except  for  the  purpose  of  resisting  attempted 
violations  of  their  territory. 

[While  the  condition  of  neutrality  involves  the  liberty  to  take  part 
in  or  abstain  from  an  existing  war  between  the  belligerent  States  in 
addition  to  the  actual  fact  of  impartiality  between  them,  the  neutral- 
isation of  territory  by  convention  involves  a  limitation  of  the  right  of 
the  neutralised  State  to  take  part  in  any  war  excepting  for  the  sole 
purpose  of  self-defence.  "A  neutralised  State  is  a  State  whose  inde- 
pendence and  integrity  are  for  all  the  future  guaranteed  by  an  inter- 
national convention  of  the  Powers  under  the  condition  that  such  State 
binds  itself  never  to  take  up  arms  against  any  other  State  except  for 
defence  against  attack,  and  never  to  enter  into  such  international  obliga- 
tions as  could  indirectly  drag  it  into  war "  (Oppenheim,  Intematimial 
Law,  1905,  vol.  i.  s.  95). 

Tlie  maintenance  of  the  "balance  of  power"  in  Europe  (see  the 
article  Balance  of  Power),  and  the  policy  of  securing  a  "  buffer  "  zone 
between  the  territories  of  contiguous  powers  have  afforded  reasons  for 
the  neutralisation  of  certain  States. 

Switzerland,  Belgium,  Luxemburg,  and  the  Congo  State  are  neutral- 
ised States.  The  permanent  neutralisation  of  Switzerland  dates  from 
1815,  when  Great  Britain,  Austria,  Prance,  Portugal,  Prussia,  Spain,  and 
Russia  recognised  and  collectively  guaranteed  the  neutrality  of  Switzer- 
land by  a  declaration  signed  at  the  Vienna  Congress,  acceded  to  by 
Switzerland,  and  confirmed  by  Article  84  of  the  Act  of  the  Vienna 
Congress. 

In  1831  Belgium  was  recognised  as  an  independent  State,  and  the 
Treaty  of  London  of  that  year  (Article  7)  provides  for  the  permanent 
neutrality  of  Belgium,  which  was  guaranteed  by  Great  Britain,  Austria, 
Prance,  Prussia,  and  Russia.  The  neutralisation  of  the  Grand  Duchy 
of  Luxemburg  was  agreed  to  and  collectively  guaranteed  by  the 
signatory  Powers  in  a  treaty  concluded  at  the  Conference  in  London 
in  1867. 

The  Congo  Pree  State  was  recognised  as  an  independent  State  by 
the  Berlin  Conference  in  1885,  and  the  King  of  the  Belgians  the  same 
year  declared  that  the  Congo  Pree  State  shall  be  perpetually  neutral 
and  had  assumed  the  duties  which  neutrality  carries  with  it.  The 
neutralisation  of  the  Congo  Pree  State  has  not,  however,  been  guaranteed 
by  the  Powers.  (See  further  as  to  the  Neutralisation  of  ^Slates,  Kivier, 
vol.  i.  s.  7;  Westlake,  International  Law,  1904,  vol.  i.  pp.  27-30; 
Oppenheim,  International  Law,  1905,  vol.  i.  ss.  95-101.) 

Allied  to,  though  diff'ering  essentially  from,  the  neutralisation  of 
States  as  described  above,  is  the  neutralisation  of  provinces  or  specified 
areas  and  international  waterways,  such  as  canals  or  nvers.  Such 
neutralisation  has  the  operation  of  excluding  the  neutralised  districts 
or  areas  from  the  region  of  war,  and  may  be  effected  either  by  a  general 
Convention  of  the  Powers  or  by  special  treaty  between  l>elligerent 
States.  As  instances  of  the  permanent  neutralisation  of  portions  of 
State  territory  may  be   mentioned   the   neutralisation  of  the  French 
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(until  1860,  Sardinian)  provinces  of  Chablais  and  Faucigny,  under  the 
Act  of  the  Vienna  Congress,  1815,  Article  92;  the  neutralisation  of  the 
Ionian  Islands  of  Corfu  and  Paxo,  under  the  Treaty  of  London,  1863, 
Article  2,  and  the  Treaty  of  London,  1864,  Article  2. 

The  Straits  of  Magellan  were  permanently  neutralised  by  a  treaty 
concluded  between  Argentina  and  Chile  in  1881. 

The  Suez  Canal  was  permanently  neutralised  in  1888  by  the  Con- 
vention between  Great  Britain,  Germany,  Austria- Hungary,  Spain, 
France,  Italy,  the  Netherlands,  Russia,  and  Turkey  respecting  the  free 
navigation  of  the  Suez  Maritime  Canal.  Article  1  of  that  Convention 
provides  that :  The  Suez  Maritime  Canal  shall  always  be  free  and  open, 
in  time  of  war  as  in  time  of  peace,  to  every  vessel  of  commerce  or  of 
war  without  distinction  of  flag.  Consequently  the  High  Contracting 
Parties  agree  not  in  any  way  to  interfere  with  the  free  use  of  the  canal 
in  time  of  war  as  in  time  of  peace.  The  canal  shall  never  be  subjected 
to  the  exercise  of  the  right  of  blockade.  Article  4  declares  that  the 
Maritime  Canal  remaining  open  in  time  of  war  as  a  free  passage  even  to 
the  ships  of  war  of  belligerents,  according  to  the  terms  of  Article  1  of 
the  present  Treaty,  the  High  Contracting  Parties  agree  that  no  right 
of  war,  no  act  of  hostility,  nor  any  act  having  for  its  object  to  obstruct 
the  free  navigation  of  the  canal  shall  be  committed  in  the  canal  and  its 
ports  of  access,  as  well  as  within  a  radius  of  three  marine  miles  from 
those  ports  even  though  the  Ottoman  Empire  should  be  one  of  the 
belligerent  Powers. 

The  Panama  Canal  was  also  permanently  neutralised  by  the  Hay- 
Pauncefote  Treaty  of  1901,  between  Great  Britain  and  the  United 
States.  Article  3  declared  that  the  United  States  adopted  as  the  basis 
of  the  neutralisation  of  such  ship  canal  the  rules  substantially  as  em- 
bodied in  the  Convention  of  1888,  for  the  free  navigation  of  the  Suez 
Canal.  The  canal  is  to  be  free  and  open  to  the  vessels  of  commerce  and 
war  of  all  nations  observing  these  rules,  on  terms  of  entire  equality,  so 
that  there  shall  be  no  discrimination  against  any  such  nation  or  its 
citizens  or  subjects  in  respect  of  the  conditions  or  charges  of  traffic  or 
otherwise  (r.  1).  The  canal  is  never  to  be  blockaded  nor  shall  any 
right  of  war  be  exercised,  nor  any  act  of  hostility  be  committed  within 
it  (r.  2).  By  Article  4  it  was  agreed  that  no  change  of  territorial 
sovereignty,  or  of  the  international  relations  of  the  countries  traversed 
by  the  canal,  shall  affect  the  general  principle  of  neutralisation,  or  the 
obligation  of  the  High  Contracting  Parties  under  the  Treaty.  (See 
further  as  to  the  international  position  of  inter-oceanic  ship  canals, 
Holland,  Studies  in  International  Law,  1898,  pp.  270-298;  Westlake, 
International  Law,  1904,  vol.  i.  chap.  xv. ;  Wheaton,  International  Law, 
1904,  4th  Eng.  ed.,  ss.  205  (c),  {d),  {e) ;  Camand,  Etude  sur  le  regime 
juridique  du  Canal  de  Suez,  1899 ;  Charles-Roux,  L'isthme  et  le  Ca7ial  de 
Smz,  1901.)] 

[IX.  Hague  Conventions,  1907,  respecting  the  Rights  and  Duties 

OF  Neutrals. 

(i.)  Convention  respecting  the  Rights  and  Duties  of  Neutral  Poioers 
and  Persons  in  War  on  Land. 

His  Majesty  the  German  Emperor,  King  of  Prussia ;  the  President 
of   the   United   States   of   America;    the  President  of  the  Argentine 
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Kepublic ;  His  Majesty  the  Emperor  of  Austria,  King  of  Bohemia,  etc., 
and  Apostolic  King  of  Hungary ;  His  Majesty  the  King  of  the  Belgians*; 
the  President  of  the  Eepublic  of  Bolivia ;  the  President  of  the  Republic 
of  the  United  States  of  Brazil;  His  Royal  Highness  the  Prince  of 
Bulgaria;  the  President  of  the  Republic  of  Chile;  His  Majesty  the 
Emperor  of  China;  the  President  of  the  Republic  of  Colombia;  the 
Provisional  Governor  of  the  Republic  of  Cuba ;  His  Majesty  the  King 
of  Denmark ;  the  President  of  the  Dominican  Republic ;  the  President 
of  the  Republic  of  Ecuador;  His  Majesty  the  King  of  Spain;  the 
President  of  the  French  Republic ;  His  Majesty  the  King  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  and  of  the  British  Dominions 
beyond  the  Seas,  Emperor  of  India;  His  Majesty  the  King  of  the 
Hellenes ;  the  President  of  the  Republic  of  Guatemala ;  the  President  of 
the  Republic  of  Haiti ;  His  Majesty  the  King  of  Italy ;  His  Majesty  the 
Emperor  of  Japan ;  His  Royal  Highness  the  Grand  Duke  of  Luxembui*g, 
Duke  of  Nassau ;  the  President  of  the  United  States  of  Mexico ;  His 
Royal  Highness  the  Prince  of  Montenegro ;  the  President  of  the  Republic 
of  Nicaragua ;  His  Majesty  the  King  of  Norway ;  the  President  of  the 
Republic  of  Panamd ;  the  President  of  the  Republic  of  Paraguay ;  Her 
Majesty  the  Queen  of  the  Netherlands ;  the  President  of  the  Republic 
of  Peru ;  His  Imperial  Majesty  the  Shah  of  Persia ;  His  Majesty  the 
King  of  Portugal  and  of  the  Algarves,  etc. ;  His  Majesty  the  King  of 
Roumania ;  His  Majesty  the  Emperor  of  All  the  Russias ;  the  President 
of  the  Republic  of  Salvador;  His  Majesty  the  King  of  Servia;  His 
Majesty  the  King  of  Siam ;  His  Majesty  the  King  of  Sweden ;  the  Swiss 
Federal  Council ;  His  Majesty  the  Emperor  of  the  Ottomans ;  the 
President  of  the  Oriental  Republic  of  Uruguay ;  the  President  of  the 
United  States  of  Venezuela: 

With  a  view  to  laying  down  more  clearly  the  rights  and  duties  of 
neutral  Powers  in  case  of  war  on  land  and  regulating  the  position  of 
belligerents  who  have  taken  refuge  in  neutral  territory; 

Being  likewise  desirous  of  defining  the  meaning  of  the  term  "neutral," 
pending  the  possibility  of  settling,  in  its  entirety,  the  position  of  neutral 
individuals  in  their  relations  with  the  belligerents ; 

Have  resolved  to  conclude  a  Convention  to  this  effect,  and  have,  in 
consequence,  appointed  the  following  as  their  Plenipotentiaries : — 

[Here  follow  the  names  of  Plenipotentiaries.] 

Who,  after  having  deposited  their  full  powers,  found  in  good  and 
due  form,  have  agreed  upon  the  following  provisions:— 

Chapter  I.— The  Rights  and  IhUies  of  Neutral  Powen. 

Article  /.—The  territory  of  neutral  Powers  is  inviolable. 
Article  //.—Belligerents  are  forbidden  to  move  troops  or  convoys 
of  either  munitions  of  war  or  supplies  across  the  territory  of  a  neutral 

Power. 

Article  ///—Belligerents  are  likewise  forbidden  to : 

(a)  Erect  on  the  territory  of  a  neutral  Power  a  wireless  telegraphy 
station  or  other  apparatus  for  the  purpose  of  communi- 
cating with  belligerent  forces  on  land  or  sea; 
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(b)  Use  any  installation  of  this  kind  established  by  them  before 
the  war  on  the  territory  of  a  neutral  Power  for  purely 
military  purposes,  and  which  has  not  been  opened  for  the 
service  of  public  messages. 

Article  IV. — Corps  of  combatants  cannot  be  formed  nor  recruiting 
agencies  opened  on  the  territory  of  a  neutral  Power  to  assist  the 
belligerents. 

Article  V. — A  neutral  Power  must  not  allow  any  of  the  acts  referred 
to  in  Articles  II.  to  IV.  to  occur  on  its  territory. 

It  is  not  called  upon  to  punish  acts  in  violation  of  its  neutrality 
unless  the  said  acts  have  been  committed  on  its  own  territory. 

Article  VI. — The  responsibility  of  a  neutral  Power  is  not  engaged 
by  the  fact  of  persons  crossing  the  frontier  separating  to  offer  their 
services  to  one  of  the  belligerents. 

Article  VII. — A  neutral  Power  is  not  called  upon  to  prevent  the 
export  or  transport,  on  behalf  of  one  or  other  of  the  belligerents,  of  arms, 
munitions  of  war,  or,  in  general,  of  anything  which  can  be  of  use  to  an 
army  or  a  fleet. 

Article  VIII — A  neutral  Power  is  not  called  upon  to  forbid  or  restrict 
the  use  on  behalf  of  the  belligerents  of  telegraph  or  telephone  cables  or  of 
wireless  telegraphy  apparatus  belonging  to  it  or  to  companies  or  private 
individuals. 

Article  IX. — Every  measure  of  restriction  or  prohibition  taken  by  a 
neutral  Power  in  regard  to  the  matters  referred  to  in  Articles  VII.  and 
VIII.  must  be  impartially  applied  by  it  to  both  belligerents. 

A  neutral  Power  must  see  to  the  same  obligation  being  observed  by 
companies  or  private  individuals  owning  telegraph  or  telephone  cables 
or  wireless  telegraphy  apparatus. 

Article  X. — The  fact  of  a  neutral  Power  resisting,  even  by  force, 
attempts  to  violate  its  neutrality  cannot  be  regarded  as  a  hostile  act. 

Chapter  II. — Belligerents  Interned  and   Wounded  Tended  in 
Neutral  Territory. 

Article  XI. — A  neutral  Power  which  receives  on  its  territory  troops 
belonging  to  the  belligerent  armies  shall  intern  them,  as  far  as  possible, 
at  a  distance  from  the  theatre  of  war. 

It  may  keep  them  in  camps  and  even  confine  them  in  fortresses  or  in 
places  set  apart  for  this  purpose. 

It  shall  decide  whether  officers  can  be  left  at  liberty  on  giving  their 
parole  not  to  leave  the  neutral  territory  without  permission. 

Article  XII. — In  the  absence  of  a  special  Convention  to  the  contrary, 
the  neutral  Power  shall  supply  the  interned  with  the  food,  clotliing,  and 
relief  required  by  humanity. 

At  the  conclusion  of  peace  the  expenses  caused  by  the  internment 
shall  be  made  good. 

Article  XIII. — A  neutral  Power  which  receives  escaped  prisoners  of 
war  shall  leave  them  at  liberty.  If  it  allows  them  to  remain  in  its 
territory  it  may  assign  them  a  place  of  residence. 

The  same  rule  applies  to  prisoners  of  war  brought  by  troops  taking 
refuge  in  the  territory  of  a  neutral  power. 

Article  XIV. — A  neutral  power  may  authorise  the  passage  into  its 
territory  of  the  sick  and  wounded  belonging  to  the  belligerent  armies, 
on  condition  tliat  the  trains  bringing  them  shall  carry  neither  personnel 
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nor  war  material.  In  such  a  case,  the  neutral  Power  is  bound  to  take 
whatever  measures  of  safety  and  control  are  necessary  for  the  purpose. 

The  sick  or  wounded  brought  under  these  conditions  into  neutrS 
territory  by  one  of  the  belligerents,  and  belonging  to  the  hostile  party 
must  be  guarded  by  the  neutral  Power  so  as  to  ensure  their  not  taking 
part  again  in  the  military  operations.  The  same  duty  shall  devolve  on  the 
neutral  State  with  regard  to  wounded  or  sick  of  the  other  army  who  may 
be  committed  to  its  care. 

Article  XV. — The  Geneva  Convention  applies  to  sick  and  wounded 
interned  in  neutral  territory. 


Chapter  III. — Neutral  Persons. 

Article  XVI. — The  nationals  of  a  State  which  is  not  taking  part  in  the 
war  are  considered  as  neutrals. 

Article  XVII. — A  neutral  cannot  avail  himself  of  his  neutrality: 

(a)  If  he  commits  hostile  acts  against  a  belligerent ; 

(b)  If  he  commits  acts  in  favour  of  a  belligerent,  particularly  if  he 

voluntarily  enlists  in  the  ranks  of  the  armed  force  of  one 
of  the  parties. 
In  such  a  case,  the  neutral  shall  not  be  more  severely  treated  by  the 
belligerent  as  against  whom  he  has  abandoned  his  neutrality  than  a 
national  of  the  other  belligerent  State  could  be  for  the  same  act. 

Article  XVIII. — The  following  acts  shall  not  be  considered  as  com- 
mitted in  favour  of  one  belligerent  in  the  sense  of  Article  XVII., 
letter  (&) : 

{a)  Supplies  furnished  or  loans  made  to  one  of  the  beHigerents, 
provided  that  the  person  who  furnishes  the  supphes  or  who 
makes  the  loans  lives  neither  in  the  territory  of  the  otlier 
party  nor  in  the  territory  occupied  by  him,  and  that  the 
supplies  do  not  come  from  these  territories; 
(h)  Services  rendered  in  matters  of  police  or  civil  administration. 


Chapter  IV. — Railway  Material. 

Article  XIX. — Eailway  material  coming  from  the  territory  of  neutral 
Powers,  whether  it  be  the  property  of  the  said  Powers  or  of  Companies 
or  private  persons,  and  recognisajjle  as  such,  shall  not  be  requisitioned 
or  utilised  by  a  belligerent  except  where  and  to  the  extent  that  it  is 
absolutely  necessary.  It  shall  be  sent  back  as  soon  as  possible  to  the 
country  of  origin. 

A  neutral  Power  may  likewise,  in  case  of  necessity,  retiiin  and  utilise 
to  an  equal  extent  material  coming  from  the  territory  of  the  belligerent 
Power. 

Compensation  shall  be  paid  by  one  party  or  the  other  in  proportion 
to  the  material  used,  and  to  the  period  of  usage. 


Chapter  V. — FiTud  Provisions. 

Article  XX. — The  provisions  of  the  present  Convention  do  not  apply 
except  between  Contracting  Powers,  and  then  only  if  all  the  belligerents 
are  parties  to  the  Convention. 
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Article  XXI. — The  present  Convention  shall  be  ratified  as  soon  as 
possible. 

The  ratifications  shall  be  deposited  at  The  Hague. 

The  first  deposit  of  ratifications  shall  be  recorded  in  a  proch-verhal 
signed  by  the  Representatives  of  the  Powers  which  take  part  therein 
and  by  the  Netherland  Minister  for  Foreign  Affairs. 

The  subsequent  deposits  of  ratifications  shall  be  made  by  means  of 
a  written  notification,  addressed  to  the  Netherland  Government  and 
accompanied  by  the  instrument  of  ratification. 

A  duly  certified  copy  of  the  prods-verhal  relative  to  the  first  deposit 
of  ratifications,  of  the  notifications  mentioned  in  the  preceding  para- 
graph, and  of  the  instruments  of  ratification  shall  be  immediately  sent 
by  the  Netherland  Government,  through  the  diplomatic  channel,  to  the 
Powers  invited  to  the  Second  Peace  Conference  as  well  as  to  the  other 
Powers  which  have  adliered  to  the  Convention.  In  the  cases  contem- 
plated in  the  preceding  paragraph,  the  said  Government  shall  at  the 
same  time  inform  them  of  the  date  on  which  it  received  the  notification. 

Article  XXII. — Non-Signatory  Powers  may  adhere  to  the  present 
Convention. 

The  Power  which  desires  to  adhere  notifies  its  intention  in  writing 
to  the  Netherland  Government,  forwarding  to  it  the  act  of  adhesion, 
which  shall  be  deposited  in  the  archives  of  the  said  Government. 

This  Government  shall  immediately  forward  to  all  the  other  Powers 
a  duly  certified  copy  of  the  notification  as  well  as  of  the  act  of  adhesion, 
mentioning  the  date  on  which  it  received  the  notification. 

Article  XXIII. — The  present  Convention  shall  come  into  force,  in 
the  case  of  the  Powers  which  were  a  party  to  the  first  deposit  of  ratifi- 
cations, sixty  days  after  the  date  of  the  procds-verhal  of  this  deposit,  and, 
in  the  case  of  the  Powers  which  ratify  subsequently  or  which  adhere, 
sixty  days  after  the  notification  of  their  ratification  or  of  their  ad- 
hesion has  been  received  by  the  Netherland  Government. 

Article  XXIV. — In  the  event  of  one  of  the  Contracting  Powers 
wishing  to  denounce  the  present  Convention,  the  denunciation  shall  be 
notified  in  writing  to  the  Netherland  Government,  which  shall  imme- 
diately communicate  a  duly  certified  copy  of  the  notification  to  all  the 
other  Powers,  informing  them  at  the  same  time  of  the  date  on  which  it 
was  received. 

The  denunciation  shall  only  have  effect  in  regard  to  the  notifying 
Power,  and  one  year  after  the  notification  has  reached  the  Netherland 
Government. 

Article  XXV. — A  register  kept  by  the  Netherland  Ministry  of 
Foreign  Affairs  shall  give  the  date  of  the  deposit  of  ratifications  made 
in  virtue  of  Article  XXL,  paragraphs  3  and  4,  as  well  as  the  date  on 
which  the  notifications  of  adhesion  (Article  XXIL,  paragrapn  2)  or  of 
denunciation  (Article  XXIV.,  paragraph  1)  have  been  received. 

Each  Contracting  Power  is  entitled  to  have  access  to  this  register 
and  to  be  supplied  with  duly  certified  extracts  from  it. 

In  faith  whereof  the  Plenipotentiaries  have  appended  their  signa- 
tures to  the  present  Convention. 

Done  at  The  Hague,  the  18th  October,  1907,  in  a  single  copy,  which 
shall  remain  deposited  in  the  archives  of  the  Netherland  Government, 
and  duly  certified  copies  of  which  shall  be  sent,  tlirough  the  diplomatic 
cliannel,  to  the  Powers  which  have  been  invited  to  the  Second  Peace 
Conference. 
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(ii.)  Convention  Respecting  the  Rights  and  Duties  of  Neutral  Powers 

in  Naval  War. 

His  Majesty  the  German  Emperor,  King  of  Prussia;  the  Pi-esident 
of  the  United  States  of  America ;  the  President  of  the  Argentine  Re- 
public; His  Majesty  the  Emperor  of  Austria,  King  of  Bohemia,  etc., 
and  Apostolic  King  of  Hungary ;  His  Majesty  the  King  of  the  Belgians ; 
the  President  of  the  Eepublic  of  Bolivia ;  the  President  of  the  Kepublic 
of  the  United  States  of  Brazil;  His  Eoyal  Highness  the  Prince  of 
Bulgaria;  the  President  of  the  Ptepublic  of  Chile;  His  Majesty  the 
Emperor  of  China;  the  President  of  the  Eepublic  of  Colombia;  the 
Provisional  Governor  of  the  Eepublic  of  Cuba ;  His  Majesty  the  King 
of  Denmark ;  the  President  of  the  Dominican  Eepublic ;  the  President 
of  the  Eepublic  of  Ecuador ;  His  Majesty  the  King  of  Spain ;  the 
President  of  the  French  Eepublic ;  His  Majesty  the  King  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  and  of  the  British  Dominions 
beyond  the  Seas,  Emperor  of  India;  His  Majesty  the  King  of  the 
Hellenes ;  the  President  of  the  Eepublic  of  Guatemala ;  the  President 
of  the  Eepublic  of  Haiti ;  His  Majesty  the  King  of  Italy ;  His  Majesty 
the  Emperor  of  Japan  ;  His  Eoyal  Highness  the  Grand  Duke  of  Luxem- 
burg, Duke  of  Nassau ;  the  President  of  the  United  States  of  Mexico ; 
His  Eoyal  Highness  the  Prince  of  Montenegro ;  the  President  of  the 
Eepublic  of  Nicaragua ;  His  Majesty  the  King  of  Norway ;  the  Presi- 
dent of  the  Eepublic  of  Panamd;  the  President  of  the  Eepublic  of 
Paraguay ;  Her  Majesty  the  Queen  of  the  Netherlands ;  the  President 
of  the  Eepublic  of  Peru ;  His  Imperial  Majesty  the  Shah  of  Persia ; 
His  Majesty  the  King  of  Portugal  and  of  the  Algarves,  etc.;  His 
Majesty  the  King  of  Eoumania ;  His  Majesty  the  Emperor  of  All  the 
Eussias ;  the  President  of  the  Eepublic  of  Salvador ;  His  Majesty  the 
King  of  Servia ;  His  Majesty  the  King  of  Siam ;  His  Majesty  the  King 
of  Sweden ;  the  Swiss  Federal  Council ;  His  Majesty  the  Emperor  of 
the  Ottomans ;  the  President  of  the  Oriental  Eepublic  of  Uruguay ;  the 
President  of  the  United  States  of  Venezuela : 

With  a  view  to  harmonising  the  divergent  views  which,  in  the  event 
of  naval  war,  are  still  held  on  the  relations  between  neutral  Powers  and 
belligerent  Powers,  and  to  anticipating  the  difficulties  to  which  such 
divergence  of  views  might  give  rise ; 

Seeing  that,  even  if  it  is  not  possible  at  present  to  concert  measures 
applicable  to  all  circumstances  which  may  in  practice  occur,  it  is  never- 
theless undeniably  advantageous  to  frame,  as  far  as  possible,  rules  of 
general  application  to  meet  the  case  where  war  has  unfortunately 
broken  out;  .        .     . 

Seeing  that,  in  cases  not  covered  by  the  present  Convention,  it  is 
expedient  to  take  into  consideration  the  general  principles  of  the  law 
of  nations;  .  j      -i  j 

Seeing  that  it  is  desirable  that  the  Powers  should  issue  deteiled 
enactments  to  regulate  the  results  of  the  attitude  of  neutrality  when 
adopted  by  them; 

Seeing  that  it  is,  for  neutral  Powers,  an  admitted  duty  to  apply 
these  rules  impartially  to  the  several  belligerents; 

Seeing  that,  in  this  category  of  ideas,  these  rules  should  not,  in 
principle,  be  altered,  in  the  course  of  the  war,  by  a  neutral  Power, 

VOL.  IX.  '  ^ 
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except  in  a  case  where  experience  has  shown  the  necessity  for  such 
change  for  the  protection  of  the  rights  of  that  Power ; 

Have  agreed  to  observe  the  following  common  rules,  which  cannot 
however  modify  provisions  laid  down  in  existing  general  Treaties,  and 
have  appointed  as  their  Plenipotentiaries,  namely: 

[Here  follow  the  names  of  Plenipotentiaries.] 

Who,  after  having  deposited  their  full  powers,  found  in  good  and 
due  form,  have  agreed  upon  the  following  provisions: — 

Article  I. — BelHgerents  are  bound  to  respect  the  sovereign  rights  of 
neutral  Powers  and  to  abstain,  in  neutral  territory  or  neutral  waters, 
from  any  act  which  would,  if  knowingly  permitted  by  any  Power, 
constitute  a  violation  of  neutrality. 

Article  II. — Any  act  of  hostility,  including  capture  and  the  exercise 
of  the  right  of  search,  committed  by  belligerent  war-ships  in  the  terri- 
torial waters  of  a  neutral  Power,  constitutes  a  violation  of  neutrality, 
and  is  strictly  forbidden. 

Article  III — When  a  ship  has  been  captured  in  the  territorial 
waters  of  a  neutral  Power,  this  Power  must  employ,  if  the  prize  is  still 
within  its  jurisdiction,  the  means  at  its  disposal  to  release  the  prize  with 
its  officers  and  crew,  and  to  intern  the  prize  crew. 

If  the  prize  is  not  in  the  jurisdiction  of  the  neutral  Power,  the 
captor  Government,  on  the  demand  of  that  Power,  must  liberate  the 
prize  with  its  officers  and  crew. 

Article  IV. — A  Prize  Court  cannot  be  set  up  by  a  belligerent  on 
neutral  territory  or  on  a  vessel  in  neutral  waters. 

Article  V. — Belligerents  are  forbidden  to  use  neutral  ports  and 
waters  as  a  base  of  naval  operations  against  their  adversaries,  and  in 
particular  to  erect  wireless  telegraphy  stations  or  any  apparatus  for 
the  purpose  of  communicating  with  the  belligerent  forces  on  land 
or  sea. 

Article  VI. — The  supply,  in  any  manner,  directly  or  indirectly, 
by  a  neutral  Power  to  a  belligerent  Power,  of  war-ships,  ammunition, 
or  war  material  of  any  kind  whatever,  is  forbidden. 

Article  VII. — A  neutral  Power  is  not  bound  to  prevent  the  export 
or  transit,  for  the  use  of  either  belligerent,  of  arms,  ammunitions,  or, 
in  general,  of  anything  which  could  be  of  use  to  an  army  or  fleet. 

Article  VIII. — A  neutral  Government  is  bound  to  employ  the 
means  at  its  disposal  to  prevent  the  fitting  out  or  arming  of  any  vessel 
within  its  jurisdiction  which  it  has  reason  to  believe  is  intended  to 
cruise,  or  engage  in  hostile  operations,  against  a  Power  with  which  that 
Government  is  at  peace.  It  is  also  bound  to  display  the  same  vigilance 
to  prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended 
to  cruise,  or  engage  in  hostile  operations,  which  had  been  adapted 
entirely  or  partly  within  the  said  jurisdiction  for  use  in  war. 

Article  IX. — A  neutral  Power  must  apply  impartially  to  the  two 
belligerents  the  conditions,  restrictions,  or  prohibitions  made  by  it  in 
regard  to  the  admission  into  its  ports,  roadsteads,  or  territorial  waters, 
of  belligerent  war-ships  or  of  their  prizes. 

Nevertheless,  a  neutral  Power  may  forbid  a  belligerent  vessel  which 
has  failed  to  conform  to  the  orders  and  regulations  made  by  it,  or  which 
has  violated  neutrality,  to  enter  its  ports  or  roadsteads. 

Article  X. — The  neutrality  of  a  Power  is  not  affected  by  the  mere 
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passage  through  its  territorial  waters  of  war-ships  or  prizes  belonging 
to  belligerents. 

Article  XL — A  neutral  Power  may  allow  belligerent  war-ships  to 
employ  its  licensed  pilots. 

Article  XII. — In  the  absence  of  special  provisions  to  the  contrary 
in  the  legislation  of  a  neutral  Power,  belligerent  war-ships  are  not 
permitted  to  remain  in  the  ports,  roadsteads,  or  territorial  waters  of  the 
said  Power  for  more  than  twenty-four  hours,  except  in  the  cases  covered 
by  the  present  Convention. 

Article  XIII — If  a  Power  which  has  been  informed  of  the  outbreak 
of  hostilities  learns  that  a  belligerent  war-ship  is  in  one  of  its  ports  or 
roadsteads,  or  in  its  territorial  waters,  it  must  notify  the  said  ship  to 
depart  within  twenty-four  hours  or  within  the  time  prescribed  by  local 
regulations. 

Article  XIV. — A  belligerent  war-ship  may  not  prolong  its  stay  in  a 
neutral  port  beyond  the  permissible  time  except  on  account  of  damage 
or  stress  of  weather.  It  must  depart  as  soon  as  the  cause  of  the  delay 
is  at  an  end. 

The  regulations  as  to  the  question  of  the  length  of  time  which,  these 
vessels  may  remain  in  neutral  ports,  roadsteads,  or  waters,  do  not  apply 
to  war-ships  devoted  exclusively  to  religious,  scientific,  or  philanthropic 
purposes. 

Article  XV. — In  the  absence  of  special  provisions  to  the  contrary  in 
the  legislation  of  a  neutral  Power,  the  maximum  number  of  war-ships 
belonging  to  a  belligerent  which  may  be  in  one  of  the  ports  or  roadsteads 
of  that  Power  simultaneously  shall  be  three. 

Article  XVI — When  war-ships  belonging  to  both  belligerents  are 
present  simultaneously  in  a  neutral  port  or  roadsted,  a  period  of  not  less 
than  twenty-four  hours  must  elapse  between  the  departure  of  the  ship 
belonging  to  one  belligerent  and  the  departure  of  the  ship  belonging 
to  the  other. 

The  order  of  departure  is  determined  by  the  order  of  arrival,  unless 
the  ship  which  arrived  first  is  so  circumstanced  than  an  extension  of  its 
stay  is  permissible. 

A  belligerent  war-ship  may  not  leave  a  neutral  port  or  roadstead 
until  twenty-four  hours  after  the  departure  of  a  merchant-ship  flying 
the  flag  of  its  adversary. 

Article  XVII — In  neutral  ports  and  roadsteads  belligerent  war- 
ships may  only  carry  out  such  repairs  as  are  absolutely  necessary 
to  render  them  seaworthy,  and  may  not  add  in  any  manner  whatsoever 
to  their  fighting  force.  The  local  authorities  of  the  neutral  Power  shall 
decide  what  repairs  are  necessary,  and  these  must  be  carried  out  with 
the  least  possible  delay. 

Article  XVIII. — Belligerent  war-ships  may  not  make  use  of  neutral 
ports,  roadsteads,  on  territorial  waters  for  replenishing  or  increasing 
their  supplies  of  war  material  or  their  armament,  or  for  completing 
their  crews. 

Article  XIX. — Belligerent  war-ships  may  only  revictual  in  neutral 
ports  or  roadsteads  to  bring  up  their  supplies  to  the  peace  standard. 

Similarly  these  vessels  may  only  ship  sufficient  fuel  to  enable  them 
to  reach  the  nearest  port  in  their  own  country.  They  may,  on  the  other 
hand,  fill  up  their  bunkers  built  to  carry  fuel,  when  in  neutral  countries 
which  have  adopted  this  method  of  determining  the  amount  of  fuel  to  be 
supplied. 
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If,  in  accordance  with  the  law  of  the  neutral  Power,  the  ships  are 
not  supplied  with  coal  within  twenty-four  hours  of  their  arrival,  the 
permissible  duration  of  their  stay  is  extended  by  twenty-four  hours. 

Article  XX, — Belligerent  war-ships  which  have  shipped  fuel  in 
a  port  belonging  to  a  neutral  Power  may  not  within  the  succeeding 
three  months  replenish  their  supply  in  a  port  of  the  same  Power. 

Article  XXI. — A  prize  may  only  be  brought  into  a  neutral  port  on 
account  of  unseaworthiness,  stress  of  weather,  or  want  of  fuel  or 
provisions. 

It  must  leave  as  soon  as  the  circumstances  which  justified  its  entry 
are  at  an  end.  If  it  does  not,  the  neutral  Power  must  order  it  to  leave 
at  once;  should  it  fail  to  obey,  the  neutral  Power  must  employ  the 
means  at  its  disposal  to  release  it  with  its  officers  and  crew  and  to  intern 
the  prize  crew. 

Article  XXII. — A  neutral  Power  must,  similarly,  release  a  prize 
brought  into  one  of  its  ports  under  circumstances  other  than  those 
referred  to  in  Article  XXI. 

Article  XXIII. — A  neutral  Power  may  allow  prizes  to  enter  its  ports 
and  roadsteads,  whether  under  convoy  or  not,  when  they  are  brought 
there  to  be  sequestrated  pending  the  decision  of  a  Prize  Court.  It  may 
have  the  prize  taken  to  another  of  its  ports. 

If  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may  go  on 
board  the  convoying  ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  liberty. 

Article  XXIV. — If,  notwithstanding  the  notification  of  the  neutral 
Power,  a  belligerent  ship  of  war  does  not  leave  a  port  where  it  is  not 
entitled  to  remain,  the  neutral  Power  is  entitled  to  take  such  measures- 
as  it  considers  necessary  to  render  the  ship  incapable  of  taking  the  sea 
during  the  war,  and  the  commanding  officer  of  the  ship  must  facilitate- 
the  execution  of  such  measures. 

When  a  belligerent  ship  is  detained  by  a  neutral  Power,  the  officers- 
and  crew  are  likewise  detained. 

The  officers  and  crew  thus  detained  may  be  left  in  the  ship  or  kept 
either  on  another  vessel  or  on  land,  and  may  be  subjected  to  the 
measures  of  restriction  which  it  may  appear  necessary  to  impose  upon 
them.  A  sufficient  number  of  men  for  looking  after  the  vessel  must,. 
however,  be  always  left  on  board. 

The  officers  may  be  left  at  liberty  on  giving  their  word  not  to  quit 
the  neutral  territory  without  permission. 

Article  XXV. — A  neutral  Power  is  bound  to  exercise  such  sur- 
veillance as  the  means  at  its  disposal  allow  to  prevent  any  violation  of 
the  provisions  of  the  above  Articles  occurring  in  its  ports  or  roadsteads 
or  in  its  waters. 

Article  XXVI. — The  exercise  by  a  neutral  Power  of  the  rights  laid 
down  in  the  present  Convention  can  under  no  circumstances  be  con- 
sidered as  an  unfriendly  act  by  one  or  other  belligerent  who  has 
accepted  the  Article  relating  thereto. 

Article  XXVII. — The  Contracting  Powers  shall  communicate  to 
each  other  in  due  course  all  Laws,  Proclamations,  and  other  enactments 
regulating  in  their  respective  countries  the  status  of  belligerent  war- 
ships in  their  ports  and  waters,  by  means  of  a  communication  addressed 
to  tlie  Government  of  the  Netherlands,  and  forwarded  immediately  by 
that  Government  to  the  other  Contracting  Powers. 

Article  XX  VIII. — The  provisions  of  the  present  Convention  do  not 
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apply  except  to  the  Contracting  Powers,  and  then  only  if  all  the 
belligerents  are  parties  to  the  Convention. 

Article  XXIX. — The  present  Convention  shall  be  ratified  as  soon  as 
possible. 

The  ratifications  shall  be  deposited  at  The  Hague. 

The  first  deposit  of  ratifications  shall  be  recorded  in  a  proc^-verhal 
signed  by  the  Eepresentatives  of  the  Powers  which  take  part  therein 
and  by  the  Netherland  Minister  for  Foreign  Affairs 

The  subsequent  deposits  of  ratifications  shall  be  made  by  means  of 
a  written  notification  addressed  to  the  Netherland  Government  and 
accompanied  by  the  instrument  of  ratification. 

A  duly  certified  copy  of  the  loroc^s-verhal  relative  to  the  first  deposit 
of  ratifications,  of  the  ratifications  mentioned  in  the  preceding  para- 
graph, as  well  as  of  the  instruments  of  ratification,  shall  be  at  once  sent 
by  the  Netherland  Government,  through  the  diplomatic  channel,  to  the 
Powers  invited  to  the  Second  Peace  Conference,  as  well  as  to  the  other 
Powers  which  have  adhered  to  the  Convention.  In  the  cases  contem- 
plated in  the  preceding  paragraph,  the  said  Government  shall  inform 
them  at  the  same  time  of  the  date  on  which  it  received  the  notification. 

Article  XXX. — Non-Signatory  Powers  may  adhere  to  the  present 
Convention. 

The  Power  which  desires  to  adhere  notifies  in  writing  its  intention 
to  the  JSetherland  Government,  forwarding  to  it  the  act  of  adhesion, 
which  shall  be  deposited  in  the  archives  of  the  said  Government. 

That  Government  shall  at  once  transmit  to  all  the  other  Powers  a 
duly  certified  copy  of  the  notification  as  well  as  of  the  act  of  adhesion, 
mentioning  the  date  on  which  it  received  the  notification. 

Article  XXXI. — The  present  Convention  shall  come  into  force  in 
the  case  of  the  Powers  which  were  a  party  to  the  first  deposit  of  the 
ratifications,  sixty  days  after  the  date  of  the  procds-verbal  of  that  deposit, 
and,  in  the  case  of  the  Powers  who  ratify  subsequently  or  who  adhere, 
sixty  days  after  the  notification  of  their  ratification  or  of  their  decision 
has  been  received  by  the  Netherland  Government. 

Article  XXXII. — In  the  event  of  one  of  the  Contracting  Powers 
wishing  to  denounce  the  present  Convention,  the  denunciation  shall  be 
notified  in  writing  to  the  Netherland  Government,  who  shall  at  once 
communicate  a  duly  certified  copy  of  the  notification  to  all  tlie  other 
Powers,  informing  them  of  the  date  on  which  it  was  received. 

The  denunciation  shall  only  have  effect  in  regard  to  the  notifying 
Power,  and  one  year  after  the  notification  has  been  made  to  the 
Netherland  Government. 

Article  XXXIII.—A  register  kept  by  the  Netherland  ^linistry  for 
Foreign  Affairs  shall  give  the  date  of  the  deposit  of  ratifications  made 
by  Article  XXIX.,  paragraphs  3  and  4,  as  well  as  the  date  on  which  the 
notifications  of  adhesion  (Article  XXX.,  paragraph  2)  or  of  denunciation 
(Article  XXXII.,  paragraph  1)  have  been  received. 

Each  Contracting  Power  is  entitled  to  have  access  to  this  register 
and  to  be  supplied  with  duly  certified  extracts.] 

[Authorities.— HaW,  The  Rights  ami  Duties  of  Neutrals,  London,  1874 ; 
Kleen,  Lois  et  Usages  de  la  Neutrality,  2  vols.,  Paris,  1900 ;  Gessner.  Le 
Droit  cles  Neutres  sur  Mer,  2nd  ed.,  Berlin,  1876 ;  Hautefeuille,  Droits  et 
Devoirs  des  Nations  Neutres  en  Temps  de  Guerre  Maritime,  3rd  ed.,  Paris, 
1868;  Godchot,  Les  Neutres,  Algiers,  1891;  Bergbohm,  Die  BewaffneU 
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Neutralitat,  Berlin,  1884;  Ward,  Treatise  on  the  Relative  Rights  and 
Jhities  of  Belligerent  and  Neutral  Powers  in  Maritime  Affairs,  London, 
1801,  reprinted  1875;  Vattel,  Law  of  Nations,  London,  1795,  chap,  vii.; 
Hosack,  The  Rights  of  British  and  Neutral  Commerce,  London,  1854; 
Katchenowsky,  Prize  Law :  partimdarly  with  reference  to  the  Duties  arid 
Obligations  of  Belligei^ents  and  Neutrals,  trans.  Pratt,  London,  1867 ; 
Ortolan,  Ragles  Internationales  et  Diploniatie  de  la  Mer,  4th  ed.,  Paris, 
1864;  Phillimore,  International  Law,  vol.  iii.  3rd  ed.,  London,  1888; 
Twiss,  Z«2^;  of  Nations  in  Time  of  War,  2nd  ed.,  London,  1875,  chaps,  xi. 
and  xii. ;  Wharton,  Digest  of  the  International  Law  of  the  United  States, 
chap,  xxi.,  Washington,  1886 ;  Holtzendorff  s  Handhuch  des  Volkerrechts, 
Hamburg,  1889,  vol.  iv.  (Geffcken,  Die  Neutralitdt,  pp.  605  et  seq.)\ 
Perels,  Mamiel  de  Droit  Maritime,  trad.  Arendt,  Paris,  1884,  pp.  237 
et  seq. ;  Woolsey,  Introduction  to  the  Study  of  International  Law,  5th  ed., 
London,  1879,  part  ii.  chap.  ii. ;  Holland,  A  Manual  of  Naval  Prize  Law, 
London,  1888 ;  Rivier,  Principes  du  Droit  des  Gens,  Paris,  1896,  sees.  68 
and  69 ;  Guelle,  Precis  des  Lois  de  la  Guero^e,  Paris,  1884,  Appendix ; 
Pitt  Cobbett,  Leading  Cases  and  Opinions  on  International  Law,  2nd  ed., 
London,  1892;  Eisley,  The  Law  of  War,  London,  1898,  part  iii.;  Eeg- 
nault,  Des  effets  de  la  neutrality  perpStttelle,  1898;  Descamps,  D Evolution 
de  la  neutrality  en  droit  international,  Brussels,  1898 ;  HoUs,  The  Peace 
Conference  at  The  Hague,  New  York,  1900 ;  Taylor,  Treatise  on  Inter- 
national Public  Law,  Chicago,  1901,  part  v. ;  Scott,  Cases  on  Inter- 
national Law,  Boston,  1902;  Piccioni,  Essai  sur  la  neutrality  perpetuelle, 
2nd  ed.,  1902 ;  Thonier,  De  la  notion  de  contrabanfle  de  guerre.  Etude  de 
droit  international,  1904;  Hall,  International  Law,  5th  ed.,  Oxford, 
1904,  part  iv.,  "  The  Law  governing  States  in  the  Relation  of  Neutrality;" 
Lawrence,  War  and  Neutrality  in  the  Far  East,  2nd  ed.,  1904;  Wheaton, 
Elements  of  International  Law,  4th  Eng.  ed.,  1904,  part  iv.,  chap,  iii., 
"Eights  of  War  as  to  Neutrals;"  Verraes,  Les  lais  de  la  guerre  et  la 
neutrality,  Brussels,  1906 ;  Oppenheim,  International  Law,  1906,  vol.  ii.. 
War  and  Neutrality ;  Moore,  Digest  of  International  Law,  8  vols., 
Washington,  1906;  Sir  Thomas  Barclay,  Problems  of  Inteimational  Prac- 
tice and  Diplomacy,  London,  1907 ;  Westlake,  International  Law,  part  ii., 
1907,  chap,  vii.,  " Neutrality,"  chap,  viii.,  "Duties  of  Neutral  States;" 
Smith  and  Sibley,  International  Law  as  Interpreted  during  the  Ritsso- 
Japanese  War,  2nd  ed.,  1907 ;  Blue  Books  on  the  Second  Peace  Conference 
at  The  Hague,  1907.] 

Nc  varietur,  "that  it  be  not  changed,"  a  phrase  used  by 
translators  and  notaries  on  the  Continent  for  the  purpose  of  identifying 
an  original  document  of  which  they  have  delivered  a  certified  translation 
or  copy. 

Never  indebted.— See  Nunquam  indebitatus. 

Nevis. — See  Leeward  Islands. 

New  Brunswick.— See  Canada. 

New  ^uW^vn^,— Metropolitan  Area.— ^y  the  London  Building 
Act,  1894,  57  &  58  Vict.  c.  ccxiii.,  s.  5  (6),  this  term  is  defined  to  mean 
and  mclude— (a)  any  building  erected  after  January  1,  1895;  (6)  any 
building  which  has  been  taken  down  for  more  than  one-half  of  its 
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cubical  extent,  and  re-erected  or  commenced  to  be  re-erected  wholly  or 
partially  on  the  same  site,  after  January  1,  1895 ;  and  (c)  any  space 
between  walls  and  buildings  which  is  rooted  or  commenced  to  be  rooted 
after  January  1,  1805.  All  such  buildings  must  comply  with  the 
provisions  of  that  Act.  See  especially  sees.  13,  14,  15,  16,  17  21  22 
23,  26,  47,  53  et  seq.,  82,  170,  171,  200  (offences),  and  the  first  schedule 
as  well  as  the  by-laws  of  1894.  The  Act  of  1894  was  amended  by  61  & 
62  Vict.  c.  cxxxvii.,  and  certain  minor  powers  thereunder  were  trans- 
ferred to  or  made  exercisable  also  by  borough  councils  by  62  &  63  Vict, 
c.  14,  8.  5  (1)  Sched.  II.,  Pt.  I.  There  was  also  a  further  amendment 
in  1905  (5  Edw.  vii.  c.  ccix.).  The  question  as  to  whether  a  structure 
is  a  "  new  building  "  or  not  is  also  of  importance  in  determining  what 
is  a  "  new  street "  within  sec.  8  of  the  before-mentioned  Act,  for  a  new 
street  is  not  only  one  constructed  for  the  first  time,  but  an  old  way 
now  first  lined  with  houses  (Bohinson  v.  Barton,  1883,  21  Ch.  I).  621 ; 
8  App.  Cas.  798). 

Other  statutes  of  importance  with  respect  to  new  buildings  in  the 
London  district  are  the  Metropolis  Management  Act,  1855,  18  &  19 
Vict.  c.  120;  the  Metropolis  Management  Acts  Amendment  Act,  1862, 
25  &  26  Vict.  c.  102 ;  the  Metropolis  Management  and  Building  Acts 
Amendment  Act,  1878,  41  &  42  Vict.  c.  32  (relating  to  theatres,  music 
halls,  etc.);  and  the  Metropolis  Management  Amendment  Act,  1890, 
53  &  54  Vict.  c.  66. 

Outside  Metropolitan  Area. — New  buildings  outside  the  London  area 
come  within  the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55;  the 
Public  Health  (Buildings  in  Streets)  Act,  1888,  51  &  52  Vict.  c.  52 ; 
and  the  Public  Health  Acts  Amendment  Acts,  1890,  53  &  54  Vict.  c.  59 ; 
1907,  7  Edw.  VII.  c.  53.  Sec.  157  of  the  Act  of  1875  provides  that  every 
urban  authority  may  make  by-laws  with  respect  to,  inter  alia,  the 
construction  of  new  streets  and  the  sewerage  thereof,  and  with  respect 
to  the  structure  of  walls,  foundations,  roofs,  and  chimneys  of  new 
buildings,  for  securing  stability  and  the  prevention  of  fires,  and  for 
purposes  of  health,  the  ventilation  of  buildings,  drainage  of  buildings, 
and  closing  of  buildings  unfit  for  habitation,  with  the  exception  of 
railway  buildings  used  under  any  Act  of  Parliament.  This  section  is 
extended  by  the  Public  Health  Acts  Amendment  Act,  1890,  53  «fe  54 
Vict.  c.  59,  s.  23  (in  the  case  of  those  urban  authorities  which  have 
adopted  Part  III.  of  the  Act,  1890,  or  rural  authorities  expressly  author- 
ised by  the  Local  Government  Board),  to  authorise  the  making  of 
by-laws  as  to  the  structure  of  floors,  hearths  and  staircases,  and  the 
height  of  rooms  intended  to  be  used  for  human  habitation,  and  the 
paving  of  yards  and  open  spaces  in  connection  with  dwelling-houses. 
By-laws  may  also  be  made  as  to  keeping  water-closets  supplied  with 
sufficient  water  for  flushing.  The  Act  of  1890  further  empowers  nLral 
authorities,  without  the  express  authority  of  the  Local  Government 
Board,  to  make  by-laws  dealing  with  the  structure  of  walls,  founilations, 
and  floors  of  new  buildings  as  to  sufficiency  of  space  about  buildings, 
to  secure  a  free  circulation  of  air,  and  with  respect  to  ventilation, 
and  with  respect  to  drainage  of  buildings,  and  as  to  water-closets,  etc.,  in 
connection  with  buildings  (Act  of  1875,  s.  157  (3)  (4)).  By  sec.  39  (2) 
of  the  Public  Health  Acts  Amendment  Act,  1907  (see  infra),  it  is 
provided  that  within  one  month  after  the  deposit  of  any  plan  by  a 
person  intending  to  erect  a  new  building,  the  local  authority,  where 
there  are  a  sufficient  water  supply  and  sewer,  may  by  written  notice 
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require  the  new  building  to  be  provided  with  proper  and  sufficient 
water-closets.  The  expression  "sufficient  water  supply  and  sewer" 
is  defined  in  subs.  1,  ibid.  The  Act  of  1890  further  prohibits  the 
erection  of  a  new  building  on  any  ground  which  has  been  filled  up 
with  animal  or  vegetable  refuse,  until  such  matter  has  been  removed 
by  excavation  or  rendered  innocuous  (s.  25).  The  sanitary  provisions 
(Part  III.)  of  the  Act  of  1890  are  adoptive,  and  may  be  applied  to  any 
part  of  England  and  Wales.  Once  adopted  there  is  no  provision  for 
abandonment.  The  Public  Health  Acts  Amendment  Act,  1907  (see 
infra),  extends  sec.  157  of  the  Act  of  1875,  so  as  to  empower  the  local 
authority  to  make  by-laws  with  respect  to  the  height  of  chimneys  of 
buildings,  and  with  respect  to  the  height  of  buildings,  and  with  respect 
to  the  structure  of  chimney  shafts  for  the  furnaces  of  steam-engines, 
breweries,  distilleries,  or  manufactories. 

Once  by-laws  are  made  under  the  above-mentioned  Acts,  local 
authorities  have  no  power  to  dispense  with  them  {Baxter  v.  Bedford 
Corporation,  1885,  1  T.  L.  R  424),  nor  may  a  council  sanction  plans 
which  are  in  contravention  of  their  own  by-laws  (M'Intosh  v.  Ponty- 
pridd Im'provements  Co.,  1891,  61  L.  J.  Q.  B.  164 ;  Yahhicom  v.  King, 
[1899]  1  Q.  B.  444). 

The  Public  Health  Acts  Amendment  Act,  1907,  7  Edw.  vii.  c.  53, 
which  came  into  force  January  1,  1908,  further  extends  the  law  relat- 
ing to  new  buildings.  The  alteration  is  contained  in  Part  II.  of  the 
Act,  and  this  part  extends  to  any  district  to  which  the  Act  may  be  applied 
by  an  order  of  the  Local  Government  Board.  Sec.  15  of  the  Act  declares 
that  any  plans  deposited  are  to  be  of  no  effect  unless  work  is  commenced 
within  three  years.  Notice  of  this  section  must  be  given  by  the  local 
autliority  to  every  person  intending  to  erect  a  new  building.  Plans 
deposited  may  be  retained  by  the  local  authority  (s.  16).  The  local 
authority  has  power  to  vary  the  position  or  direction,  and  to  fix  the 
beginning  and  end  of  new  streets ;  but  they  cannot  compel  the  purchase 
of  additional  lands  by  an  owner;  and  if  any  person  be  injuriously  affected 
by  their  action  they  are  required  to  pay  compensation  (s.  17).  If  a 
new  building  is  about  to  be  erected  at  a  street  corner,  the  local  authority 
may  require  it  to  be  rounded  off  either  to  the  first  storey,  or  to  the  full 
height  of  the  building,  and  shall  pay  compensation  therefor  to  the 
owner  (s.  22).     Sec.  23  of  the  Act  defines  new  buildings  as  under  :— 

{a)  The  re-erection,  wholly  or  partially,  of  any  building  of  which  an 
outer  wall  is  pulled  down  or  burnt  down  to  or  within  ten  feet  of  the 
surface  of  the  ground  adjoining  the  lowest  storey  of  the  building,  and 
of  any  frame  building  so  far  pulled  down  or  burnt  down  as  to  leave 
only  the  framework  of  the  lowest  storey; 

{h)  The  conversion  into  a  dwelling-house  of  any  buildijig  not 
originally  constructed  for  human  habitation,  or  the  conversion  into 
more  than  one  dwelling-house  of  a  building  originally  constructed  as 
one  dwelling-house  only ; 

(c)  The  reconversion  into  a  dwelling-house  of  any  building  which 
lias  been  discontinued  as,  or  appropriated  for  any  purpose  other  than 
that  of,  a  dwelling-house ; 

{d)  The  making  of  any  addition  to  an  existing  building  by  raising 
any  part  of  the  roof,  by  altering  the  wall,  or  making  any  projection 
from  the  building,  but  so  far  as  regards  the  addition  only;   and 

(e)  The  roofing  or  covering  over  of  an  open  space  between  walls 
or  buildings.    See  also  Tempokahy  Buildings. 
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Cases. — Whether  any  structure  is  a  building  or  not  within  the  Acta 
is  in  every  case  a  question  of  iaiCt(Lavy  v.  London  County  Council,  [1895] 

1  Q.  B.  915,  and  2  Q.  B.  577 ;  Leicester  Corporation  v.  Broion,  1892  62 
L.  J.  M.  C.  22;  67  L.  T.  686 ;  57  J.  P.  70 ;  Barlow  v.  St.  Mary  Abbot\ 
Kensington,  1886,  27  Ch.  D.  362,  and  11  App.  Cas.  257)  (a  case  in 
which  it  was  held  for  purposes  of  deciding  street  lines,  that  a  single 
building  may  be  in  two  streets).  See  also  the  cases  cited  in  Emden's 
(Matthews  and  Ball)  Building,  etc..  Statutes,  1907  ed.,  p.  631,  note  (/),  and 
in  Glen's  Public  Health,  1906  ed.,  vol.  ii.  pp.  1563  et  seq.  Consequently 
even  a  wall  may  be  a  building,  according  to  the  purposes  for  which  it  is 
to  be  used  (Lavy  v.  London  County  Council,  supra)  ;  and  a  wooden  struc- 
ture for  advertising  purposes,  fixed  to  the  ground  by  four  posts  and 
roofed  over,  has  been  held  capable  of  being  a  building  within  sec.  3 
of  the  Public  Health  (Buildings  in  Streets)  Act,  1888  {Leicester  Cm-- 
poration  v.  Broion,  supra).  A  show-case  placed  on  a  flight  of  steps 
leading  up  to  shop  premises  was  held  not  to  be  a  structure  within  sec. 
22  of  the  London  Building  Act  {London  County  Coiindl  v.  Hancock, 
1907,  5  L.  G.  E.  572 ;  see  also  R.  v.  Denman,  Ex  parte  Palace  Theatre 
Co.,  1907,  5  L.  G.  E.  649).  A  stable  also  was  held  to  be  a  new  building 
within  the  Local  Government  Act,  1858,  21  &  22  Vict.  c.  98,  repealed 
by  the  Public  Health  Act,  1875,  s.  343  {Hohhs  v.  Dance,  1873,  L.  E. 
9  C.  P.  30).  But  temporary  seating  erected  in  a  completed  structure 
is  not  a  structure  within  sees.  78  and  145  of  the  London  Building 
Act,  1894  {VennerY.  McDonnell,  [1897]  1  Q.  B.  421);  and  a  wooden 
erection  of  a  movable  character,  intended  for  sale,  and  on  sale  to  be 
removed,  need  not  have  the  licence  of  the  London  County  Council 
under  sec.  13  of  the  Metropolis  Management  and  Building  Acts 
Amendment  Act,  1882  {Londoii  County  Council  v.  Humphreys,  [1894] 

2  Q.  B.  755).  On  the  other  hand,  though  what  is  already  put  up  is 
not  a  "  building,  structure,  or  erection  "  within  sec.  75  of  the  Metro- 
polis Management  Act,  1862,  yet  if  it  is  subsequently  completed,  and 
infringe  the  Act  by  being  in  advance  of  the  building  line  subsequently 
determined,  it  will  be  liable  to  demolition  {Wendon  v.  London  County 
Council,  [1894]  1  Q.  B.  812;  cp.  Nathan  v.  Metropolitan  Board  of 
Works,  [1894]  1  Q.  B.  230?i.).     But  a  mere  alteration,  as  the  removal 

of  a  portion  of  the  front  wall,  to  refit  as  a  shop,  will  not  have  that 
effect  {A.-G.  v.  Hatch,  [1893]  3  Ch.  36).  If,  however,  the  house  is  once 
pulled  down,  the  re-erection  is  new  {Worley  v.  Vestry  of  St.  Mary 
Abbot's,  Kensington,  [1892]  2  Ch.  404 ;  but  see  London  Building  Act, 
1894,  s.  22  (2J);  and  if  a  building  is  demolished,  and  the  owner 
shows  an  intention  to  abandon  the  actual  site,  it  becomes  vacant  land 
within  sec.  75  of  the  Metropolis  Management  Act,  1862,  and  any 
curtilages  of  the  old  building  left  cease  to  belong  to  it  {London  County 
Council  V.  Pryor,  [1896]  1  Q.  B.  465).  Even  when  the  new  structure 
occupies  the  actual  old  site,  and  is  to  be  occupied  with  ad  joining  premises, 
it  has  been  held  to  be  a  new  building  within  sec.  10  of  the  Metropolis 
Management  Act,  1855  {Holland  v.  Wallen,  1894,  10  E.  583),  unless  the 
whole  premises  properly  constitute  one  building  only  {Shiel  v.  Sumlrrland, 
1861,  L.  J.  M.  C.  215  ;  25  J.  P.  647).  Where  a  builder  put  in  founda- 
tions and  then  stopped  work,  continuing  subsequently  after  the  passing 
of  new  by-laws,  it  was  held  that  tliese  not  being  retrospective  did 
not  constitute  his  work  a  "new  building"  such  as  came  under  ^the  new 
by-laws  {Hubbard  v.  Bromley  District  Council,  1905,  69  J.  P.  437). 

The  discretion  of  the  local  authority  to  refuse  plans  of  new  buildings 
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is  absolute  if  bond  fide  and  reasonably  exercised  under  reasonable  by-laws. 
If  not  so  exercised,  a  mandamus  will  lie  {Smith  v.  Chorley  District  Council, 
[1897]  1  Q.  B.  678,  followed  in  R.  v.  Easthmrne  Corporation,  1900,  83 
L.  T.  338  ;  64  J.  P.  724 ;  B.  v.  West  Hartlepool  Corporation,  18  T.  L.  K.  1; 
see  also  R.  Tynemouth  Rural  District  Council,  [1896]  2  Q.  B.  451 ;  in 
which  it  was  decided  that  a  local  authority  cannot  exact  a  promise 
from  an  owner  to  pay  for  public  works  he  is  not  compellable  to  pay 
for  as  a  condition  precedent  to  their  consent  to  plans  otherwise  in 
order).  As  to  what  may  be  unreasonable,  see  Cook  v.  Hainsworth, 
[1896]  2  Q.  B.  85  (as  to  a  by-law),  and  Crow  v.  Redhouse,  1895,  59  J.  P. 
663).     See  also  By-Laws. 

[See  generally  Glen's  Public  Health,  1906  ed. ;   Emden's  Building 
Contracts  and  Statutes,  1907  ed.] 


FORM. 

Notice  of  Intention  to  Local  Authority  to  Erect  a  New 

Building. 

Borough  of 

Notice  of  Intended  New  Building. 

To  the  Council  of  the  Borough  of 

Take  notice  that  it  is  my  intention  to  erect  the  under-mentioned 
buildings  in  the  borough  of  in  accordance  with  the  particulars 

herein  described  and  as  shown  upon  the  plans  and  sections  accompanying 
this  notice. 

The  said  plans  and  particulars  are  in  conformity  with  the  by-laws 
and  regulations  of  the  council  of  the  borough  of 

The  following  are  the  particulars  of  the  work  intended  to  be  done  : — 

[Here  describe  fully  the  situation  of  the  new  building,  its  nature,  and  the 
purpose  far  which  it  is  intended  to  be  used. 

The  walls  of  the  said  building  will  be  as  follows  : — 

/ox  p.   .  '  \\descrihing  materials.'] 

The  timber  to  be  used  in  the  floor  and  roof  will  be  of  ,  of 

the  sizes  stated  herein,  and  in  all  respects  in  conformity  with  the  by-laws 
of  the  council  of  the  borough  of  .  ' 

[Here  describe  fully  the  demensions,  sizes,  and  nature  of  joinings  of  the 
various  pieces  of  timber  which  will  be  used.] 

The  covering  of  the  roof  will  be  of 

The  general  drainage  system  will  be  in  conformity  with  the  plans 
deposited  with  this  notice. 

Water  for  the  building  will  be  laid  on  by  a  pipe  to  be  joined  to  the 
main. 

Take  notice  also  that  I  apply  for  leave  to  lay  drains  from  the  said 
building  to  your  sewer  situate  in  Koad.     The  said  drains  will 

be  of  ,  and  will  be  laid  according  to  the  plan  deposited  herewith. 
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The  soil  drains  and  surface  water  drains  will  be  connected,  &c. 
[Here  state  with  what  setver  the  soil  drains  will  be  cmnected,  and  into  what 
culvert  the  surface  water  drainage  will  run.] 

The  said  system  of  drainage  will  be  carried  out  at  my  cost. 

[Signature] 
[Addi-ess] 
Dated  this  day  of  19     . 


NeAV  Forest  was  afforested  by  William  the  Conqueror,  and  is 
one  of  the  three  Royal  forests  which  have  not  been  disatibrested.  It  is 
situate  in  Hampshire,  and  contains  within  its  boundaries  about  92,000 
acres,  of  which  about  27,000  acres  are  the  property  of  private  owners, 
about  2000  acres  are  the  absolute  property  of  the  Crown,  and  the 
remaining  63,000  acres  form  the  forest  proper,  the  soil  and  freehold 
of  which  belong  to  the  Crown,  whose  forestal  rights  extend  over  certain 
portions  of  the  27,000  acres  belonging  to  private  owners. 

The  primary  object  of  a  forest  was  that  of  providing  for  the  King's 
diversion  and  sport  (see  Forest,  Law  of  the),  and  the  timber  therein 
was  subservient  to  that  object,  and  was  regarded  almost  solely  from  the 
standpoint  of  the  game ;  as  covert  and  food  for  the  beasts  and  fowls  of 
the  forest.  But  with  the  growth  of  England  as  a  naval  Power  there 
arose  the  necessity  of  providing  timber  for  the  navy ;  and  thus  it  came 
about  that  the  timber  in  the  Crown  forests  came  to  be  regarded  as 
existing  for  a  purpose  entirely  different  from  its  original  one,  namely, 
for  building  the  King's  ships,  rather  than  for  providing  shelter  and  food 
for  his  deer. 

It  became  evident  that  the  older  methods  of  trusting  to  the  renewal 
of  the  woods  by  natural  regeneration,  or  even  by  incoppicing,  would  not 
provide  a  supply  of  timber  sufficient  for  the  navy,  and  we  meet  with  a 
series  of  special  Acts  whose  principal  object  was  to  insure  an  ade(iuate 
supply  of  navy  timber  from  the  Royal  forests. 

The  special  Acts  relating  to  the  New  Forest  begin  with  9  &  10  Will. 
III.  c.  36,  under  which  the  Crown  was  authorised  to  enclose  and  plant 
6000  acres.  The  land  for  enclosure  was  to  be  set  out  by  Commissioners 
appointed  for  the  purpose  by  the  Crown,  and  whilst  enclosed  such  lands 
were  to  be  free  from  all  rights  of  common  (see  also  39  &  40  Geo.  III. 
c.  86,  and  48  Geo.  iii.  c.  72). 

In  1851  an  Act  called  "  The  Deer  Removal  Act,"  14  &  15  Vict.  c.  76, 
was  passed  under  which  the  Crown  gave  up  its  right  to  keep  deer  in 
the  forest,  and,  by  way  of  compensation  Her  Majesty  was  authorised  to 
enclose  10,000  acres,  in  addition  to  the  6000  acres  just  mentioned.  It 
was  also  provided,  as  in  the  earlier  Acts,  that  when  the  plantations,  or 
any  part  thereof,  had  become  past  danger  of  browsing  of  cattle  or  other 
prejudice,  they  were  to  be  thrown  open,  and  a  similar  quantity  of  waste 
land  was  to  be  enclosed  and  planted. 

The  management  of  the  New  Forest  is  vested  in  the  Commissioners 
of  Woods  by  10  Geo.  iv.  c.  50,  and  the  general  powers  of  leasing  contained 
in  that  Act  apply  to  such  lands  in  the  forest  the  soil  and  freehold  wliereof 
is  vested  in  Her  Majesty,  discharged  of  all  common  and  other  rights  of 
the  subject,  and  not  being  land  for  the  time  being  enclosed  under  the 
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authority  of  any  Act  or  Acts  for  the  growth  of  timber  (see  Crown,  Land 
Revenues  of). 

CommoTiahle  Rights. — These  rights,  in  the  New  Forest,  now  rest  upon 
and  are  regulated  by  the  "  Register  of  Decisions  "  by  the  Commissioners 
acting  under  17  &  18  Vict.  c.  49.  This  register  sets  out  the  names  of 
the  persons  thus  entitled  to  such  rights,  the  particular  rights  to  which 
they  are  entitled  and  the  dues  payable  therefor,  and  the  lands  in  respect 
of  which  such  rights  are  exercisable. 

The  Commissioners  declared  that  the  right  of  common  of  pasture 
was  not  exercisable  during  the  fence  month  (from  20th  June  to  20th 
July),  or  during  the  winter  heyning  (from  22nd  November  to  4th  May). 

They  further  declared  that  there  was  no  common  of  pasture  for  sheep 
except  where  expressly  mentioned ;  and  they  defined  and  regulated  the 
rights  of  common  of  mast,  of  turbary,  of  fuel  and  fuelwood,  and  of  the 
taking  of  marl. 

New  Forest  Act  of  1877. — This  Act  was  the  outcome  of  the  Report 
of  the  Select  Committee  of  1875.  It  restricted  the  right  of  enclosure 
to  such  lands  as  were  or  had  at  any  time  been  enclosed  by  virtue  of  a 
commission  under  the  Acts  9  &  10  Will.  ill.  c.  36  ;  48  Geo.  ill.  c.  72 ; 
and  14  &  15  Vict.  c.  76;  but  within  this  limited  area  the  Crown  is 
entitled  to  keep  16,000  acres  under  enclosure,  and  may  throw  out  or 
lay  open,  and  re-enclose  or  replant,  any  part  of  such  area,  provided 
that  the  total  quantity  enclosed  does  not  at  any  one  time  exceed  16,000 
acres. 

In  consideration  of  a  payment  to  His  Majesty  by  the  verderers  on 
behalf  of  the  commoners  of  20s.  a  year,  the  right  of  common  of  pasture 
may  be  exercised  daring  the  fence  month  and  winter  heyning. 

The  power  of  sale  given  by  10  Geo.  iv.  c.  50,  s.  98,  in  regard  to  waste 
land,  is  abrogated,  but  the  Commissioners  of  Woods  may  sell  parcels  of 
waste  land  which  are  wholly  or  in  parts  surrounded  by  or  intermixed 
with  lands  not  the  property  of  the  Crown,  on  condition  that  the  pur- 
chase-money is  laid  out  in  purchasing  and  adding  to  the  forest  other 
land,  and  such  a  sale  is  not  to  be  complete  until  the  purchase-money 
has  been  so  invested  and  the  other  land  added  to  the  forest. 

In  the  event  of  the  forest  being  disafforested,  and  separate  allotments 
being  made  to  the  Crown  and  to  the  commoners,  the  respective  rights 
are  to  be  valued  as  if  the  Act  had  not  been  passed. 

The  constitution  of  the  Court  of  Verderers  is  amended.  There  is 
to  be  one  official  verderer  appointed  by  His  Majesty,  and  six  verderers 
elected,  as  provided  in  the  Act. 

The  powers  of  the  verderers  are  enumerated  in  sec.  23.  They  are 
to  hold  Courts  of  swainmote  for  administrative  and  judicial  business. 
Every  verderer  is  to  have  the  powers  and  jurisdiction  as  if  he  were  a 
justice  of  the  peace ;  and  the  Court  of  swainmote  when  transacting  judicial 
business  is  to  be  deemed  a  Court  of  petty  sessions.  An  appeal  lies  from 
the  Court  of  swainmote  to  Quarter  Sessions,  but  no  order  or  conviction 
of  the  Court  of  swainmote  may  be  removed  by  certiorari  or  otherwise, 
but  this  is  not  to  prevent  the  removal  of  a  special  case  stated  for  the 
opinion  of  a  superior  Court. 

r>y  the  New  Forest  Amendment  Act,  1879,  c.  194  (Local),  the 
verderers  are  empowered  to  allow  the  cattle  of  strangers  to  depasture 
in  the  forest,  and  take  dues  therefor. 

See  also  Forest,  Law  of  the. 
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Newfoundland.— ^rga.— Newfoundland,  an  island  off  the 
coast  of  North  America,  including  Labrador,  the  most  easterly  portion 
of  the  American  Continent,  covers  an  area  of  160,200  square  miles,  or 
about  one-third  as  large  again  as  the  United  Kingdom. 

Earlier  Histwy. — Newfoundland  is  the  oldest  of  all  our  colonies, 
and  was  discovered,  together  with  Labrador,  by  Cabot  in  1497.  Un- 
successful attempts  at  colonisation  were  made  in  the  reigns  of  Elizabeth 
and  James  I.,  and  the  long  series  of  enactments  dealing  with  the  Trade 
Fisheries  of  Newfoundland,  of  which  brief  notes  are  given  below  under 
Fisheries,  date  from  the  former  reign.  It  was  not,  however,  till  1623 
that  the  first  permanent  settlement  took  place.  Constant  friction 
occurred  between  the  English  colonists  and  the  French,  who  had  in  1620 
established  a  station  at  Placentia.  The  trade  with  the  colony  fell  almost 
wholly  into  the  hands  of  the  merchants  and  shipowners  of  the  west  of 
England,  and  in  1633  the  Star  Chamber  legislated  in  their  interests, 
offenders  being  brought  to  England  and  tried  by  the  mayors  of 
Southampton  and  Weymouth.  By  the  Peace  of  Utrecht,  April  11,  1713 
(Hertslet's  State  Papers,  vol.  i.  p.  420),  the  exclusive  sovereignty  of 
Great  Britain  over  Newfoundland  was  acknowledged,  France  being 
granted  certain  fishing  rights  on  the  western  and  northern  sides  of  the 
island  (see  under  Fisheries  below).  In  1728  a  governor  was  appointed, 
with  a  commission  to  establish  a  form  of  civil  government.  In  1759,  on 
the  conquest  of  Canada  (^-.v.),  Labrador  became  British,  and  four  years 
later  the  Atlantic  Coast  was  annexed  to  Newfoundland,  but  from  1773  to 
1809  it  was  temporarily  separated  therefrom  and  annexed  to  Quebec. 
In  1793  Courts  of  judicature  were,  under  33  Geo.  iii.  c.  76,  established 
in  the  colony,  and  in  1809  parts  of  Labrador  and  certain  islands  were 
annexed  to  Newfoundland,  and  certain  parts  reannexed  to  Canada  under 
49  Geo.  III.  c.  27,  as  amended  by  51  Geo.  ill.  c.  45,  and  6  Geo.  I  v.  e.  59. 
By  the  Newfoundland  Act,  1824,  5  Geo.  iv.  c.  67,  power  was  given  to 
His  Majesty  to  establish  a  Supreme  Court  in  the  colony,  regulate  appeals 
to  His  Majesty  in  Council,  and  constitute  corporations  for  towns,  in 
accordance  with  which  Act  a  Charter  of  Justice  of  September  19,  1825 
(St.  K.  &  0.,  Kev.  1904,  vol.  ix.,  "  Newfoundland,"  p.  5),  was  granted. 
See  Courts  of  Law  below.  In  1876  (see  Letters  Patent  mentioned 
under  Constitution  below)  Labrador,  which  had  been  since  1809 
attached  to  Newfoundland,  was  apportioned  between  that  colony  and 
Quebec  and  the  North-West  Territories. 

Fisheries. — Imperial  legislation  as  to  the  Newfoundland  fisheries 
goes  back  to  the  time  of  Elizabeth,  sec.  5  of  the  Navigation  Act  of  1580-1, 
23  Eliz.  c.  7,  rep.  3  Geo.  iv.  c.  41,  s.  2,  expressly  dealing  with  fish  from  the 
colony.  In  1663,  by  15  Car.  II.  c.  16  (rep.  Stat.  Law  Kev.  Act,  1863), 
penalties  were  imposed  on  anyone  collecting  a  tax  in  the  colony  on 
English -caught  fish,  or  pulling  down  fishermen's  houses,  or  destroying 
fishing  tackle.  In  1698  general  regulations  were  made  by  10  Will.  in. 
c.  14  (rep.  Stat.  Law  Rev.  Act,  1867),  for  the  fishery ;  capital  crimes 
committed  in  the  island  were  to  be  tried  in  any  county  in  England 
(s.  13);  and  differences  between  masters  of  ships  and  the  inhabitants 
were  to  be  determined  by  the  Admirals  of  the  Harbour  of  Newfound- 
land, appeals  lying  to  the  Commanders  of  ships  of  war,  appointed  as 
convoys  (s.  15).  With  both  the  United  States  and  France  there  have 
been  fishery  questions  long  in  dispute. 

By  the  North  American  Fisheries  Act,  1819,  59  Geo.  III.  c.  38,  His 
Majesty  was  empowered  to  make  regulations  as  to  fishing  on  the  New- 
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foundland  and  Labrador  coasts  in  accordance  with  the  Convention  of 
October  30,  1818,  with  the  United  States,  and  on  June  19,  1819,  an 
Order  in  Council  (printed  in  Addenda  to  St.  K.  &  0.,  1907)  was  issued 
so  providing.  In  1872  provision  was  made  (35  &  36  Vict.  c.  45)  for 
extending  the  articles  of  the  Treaty  of  Washington  of  1871  to  Newfound- 
land, and  by  38  &  39  Vict.  c.  52,  for  the  distribution  of  the  sums  paid  by 
the  United  States  on  awards  under  that  Treaty. 

In  September  1907  an  arrangement  (Pari.  Papers,  1907,  Cd.  3754) 
was  come  to  between  His  Majesty's  Government  and  the  United  States, 
under  which  the  former  undertook  not  to  bring  into  force  certain  colonial 
legislation  of  1905  and  1906,  and  the  latter  abandoned  the  use  of  purse 
seines  and  Sunday  fishing,  and  undertook  to  pay  light  dues.  An  Order 
in  Council  of  September  9,  1907  (St.  R.  &  0.,  1907,  p.  165),  amends  the 
former  Order  of  1819.  The  legislature  of  Newfoundland,  on  February  1, 
1908,  unanimously  adopted  a  motion  against  the  action  of  the  Imperial 
Cabinet. 

The  fishing  rights  of  France  under  the  Treaty  of  Utrecht  (see 
Earlier  History,  above)  gave  rise  to  disputes.  From  1885  onwards 
frequent  attempts  were  made  to  settle  these,  but  a  final  settlement 
was  only  come  to  by  the  Anglo-French  Convention  of  April  8,  1904, 
confirmed  by  the  Imperial  Act,  4  Edw.  vii.  c.  33,  which  schedules  the 
Act  at  length,  under  which  France  renounced  her  privileges  under 
Article  13  of  the  Treaty  of  Utrecht,  the  result  being  that  an  obstruc- 
tion to  local  development  has  been  removed  over  two-fifths  of  the 
whole  coast  line. 

Constitution. — A  legislative  assembly  for  Newfoundland  was  elected 
by  household  suffrage  established  by  Royal  Commission,  dated  March  2, 
1832  (see  Clark's  Colonial  Law,  pp.  423  et  seq.),  and  an  Imperial  Act, 
2  &  3  Will.  IV.  c.  78,  gave  the  assembly  so  established  certain  enabling 
powers.  The  Newfoundland  Act,  1842,  5  &  6  Vict.  c.  120,  gave  to  the 
Crown  further  powers  of  regulating  the  Constitution  and  established 
a  property  qualification  for  members  of  the  Assembly.  Responsible 
government  dates  from  1855. 

The  Imperial  Act,  30  &  31  Vict.  c.  3,  federating  the  Canadian  pro- 
vinces, provided  (ss.  146,  147)  for  the  admission  of  Newfoundland  into 
the  Dominion  of  Canada,  but  the  colony  has  not  been  so  admitted  and 
is  the  only  part  of  British  North  America  now  outside  the  Dominion 
{see  article  Canada). 

By  Letters  Patent  of  March  28,  1876  (ibid.,  p.  1),  the  office  of 
Governor  and  Commander-in-Chief  of  Newfoundland  and  its  dependencies 
was  constituted,  and  the  boundaries  of  the  colony  were  defined ;  these 
Letters  Patent  were  amended  by  further  Letters  Patent  of  July  7,  1905 
{St.  R.  &  0.,  1905,  p.  1450),  by  which  provision  was  made  for  the  absence 
of  the  Governor. 

Under  the  existing  constitution  the  executive  authority  is  in  the 
Governor,  assisted  by  an  Executive  Council  not  exceeding  nine  members. 
The  legislature  consists  of  two  Houses — a  Legislative  Council  and  a 
House  of  Assembly.  The  Legislative  Council  comprises  seventeen 
paid  members,  and  the  House  of  Assembly  thirty-six  paid  members, 
wlio  must  possess  property  of  the  value  of  over  £500  or  an  annual 
income  of  £100.  For  electoral  purposes  the  colony  is  divided  into 
eighteen  districts,  of  wliich  seven  return  three  members,  four  return 
two,  and  seven  return  one  each.  Election  is  by  ballot  under  manhood 
«uHrage.  Labrador  is  administered  by  the  Collector  of  Customs  of 
Newfoundland;  no  other  administration  exists. 
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Laws. — The  laws  of  the  colony  are  English  in  their  origin.  In  1896 
the  laws  of  Newfoundland  were  consolidated  and  revised  down  to  the 
end  of  the  year  1892,  and  published  in  one  volume  with  an  index. 
The  laws  since  1892  are  to  be  found  in  the  annual  Statute-Book. 

Courts  of  Law. — Under  the  Charter  of  Justice  of  September  19,  1825 
(see  above),  the  Supreme  Court  of  Newfoundland  was  established,  and 
it  is  now  regulated  by  the  Colonial  Judicature  Act  of  1889.  The  Court 
is  constituted  by  a  Chief  Justice  and  tw^o  other  judges,  and  has  original 
civil  and  criminal,  as  well  as  appellate,  jurisdiction  appeals  lying  thereto 
from  inferior  Courts.  From  the  Supreme  Court  there  is  an  appeal  to 
His  Majesty  in  Council  which  is  regulated  by  the  above-mentioned 
Charter  of  Justice  (see  Privy  Council).  There  is  a  Court  for  Labrador, 
presided  over  by  a  judge  who  has  summary  jurisdiction.  There  are  also 
Stipendary  Magistrates'  Courts. 

Application  of  Lmperial  Acts. — The  Statutes  relating  to  the  constitu- 
tion boundaries  and  Courts  of  the  colony  and  those  affecting  the  fishery 
questions  have  been  referred  to  above.  By  5  Geo.  iv.  c.  68,  certain 
Newfoundland  marriages  were  confirmed.  It  remains  to  describe  the 
extent  under  which  more  modern  Acts  have  been  applied  to  the  colony  by 
Order  in  Council.  As  to  coinage,  British  sterling  and  the  United  States 
gold  dollar  were  declared  legal  tender  by  Order  in  Council  of  August  9, 
1870  (St.  R.  &  O.,  Rev.,  vol.  iv.,  "  Coin,  Colonies,"  p.  87).  Currency  was 
given  to  the  gold  coins  of  the  Sydney  Mint  by  Order  in  Council  of  May 
14,  1868  {ibid.,  p.  85).  See  also  Newfoundland  Act  IV.  of  1895. 
Probates  granted  in  Newfoundland  are  recognised  by  the  home  Courts 
{ihid.,  vol.  i.,  "Administration,"  p.  13),  and  property  paying  death  duties 
there  is  exempted  from  payment  over  again  under  Sir  W.  Harcourt's 
Finance  Act  {ihid.,  vol.  iv.,  "  Death  Duties,"  p.  2). 

Newfoundland  having  made  adequate  provisions  for  the  protection 
of  the  interests  of  British  authors  by  the  Books  Importation  Act,  No. 
74,  the  prohibitions  against  the  importation  of  foreign  reprints  were 
suspended  by  Order  in  Council  of  July  30, 1849  {ihid.,  vol.  ii.,  "Copyright," 
p.  43).  The  Vienna  Copyright  Convention  of  1893  has  been  applied  to 
Newfoundland  {ihid.,  p.  26). 

The  Colonial  Extradition  Act  of  July  1899  has  been  incorporated 
with  the  Imperial  Extradition  Acts  by  Order  in  Council  of  January  29, 
1900  {ihid.,  vol.  v.,  "Fugitive  Criminal,"  p.  310). 

By  Order  in  Council  of  May  9, 1891  (St.  R.  «fe  0.,  Rev.  1904.  vol.  viii., 
"Merchant  Shipping,"  p.  46),  certificates  of  competency  granted  to 
masters,  mates,  and  engineers,  by  the  Governor  of  Newfoundland  were 
declared  to  be  equivalent  to  those  granted  by  the  Board  of  Trade. 

By  Orders  in  Council  of  September  29,  and  December  21,  1906  (St 
R.  &  0.,  1906,  pp.  558-561,  562),  the  Post  OfUce  (Money  Orders)  Act, 
1880,  has  been  extended  to  Newfoundland.  [See  the  Colonial  Office  List, 
Hattons  History  of  Newfoundlarvd  (1883);  Ericy.  Brit.;  Newfoundland 
Statutes.] 

Newgate  Prison.— The  New  Gate  of  the  City  of  London, 
erected  temp.  Hen.  I.,  was  used  as  a  prison  as  early  as  1188.  It  was 
rebuilt  as  a  prison  by  Sir  Richard  Whittington,  and  used  as  the  common 
gaol  for  the  City  of  London  and  county  of  Middlesex.  In  1357  the 
Lord  Mayor  was  named  as  a  commissioner  for  the  delivery  of  the  gaol, 
and  he  so  continues  as  a  justice  of  the  Central  Cui.minal  Court.  The 
ancient  prison  continued  without  substantial  change  till  1770,  when 
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its  reconstruction  was  begun ;  but  in  1780  the  whole  of  the  old  prison 
was  destroyed  during  the  Gordon  Riots,  and  the  present  prison  was 
completed  in  1783  on  the  plans  of  1770.  It  was  then  that  the  practice 
of  execution  at  Tyburn  ceased,  and  executions  of  persons  sentenced  to 
death  at  the  Old  Bailey  took  place  outside  Newgate  until  the  abolition 
of  public  executions  in  1868. 

The  prison  was  used  both  for  criminals  and  debtors  until  1815, 
when  the  latter  were  sent  to  White  Cross  Street  Prison.  In  1877  the 
prison  was  transferred  from  the  City  Corporation  to  the  Crown,  and 
was  managed  by  the  Prison  Commissioners  after  that  date. 

Under  the  Central  Criminal  Court  Act,  1834,  4  &  5  Will.  iv.  c.  36, 
8.  9,  Newgate  could  be  used  as  a  place  for  the  execution  of  any  sentence 
passed  at  the  Central  Criminal  Court,  and  as  a  place  for  the  detention 
of  persons  committed  from  London,  Middlesex,  Kent,  or  Essex,  for  trial 
at  the  Court  (s.  10),  and  for  persons  whose  trial  was  removed  to  that 
Court  under  the  Palmer  Act,  19  &  20  Vict.  c.  16,  s.  5,  or  the  Jurisdiction 
on  Homicides  Act.  Under  the  changes  effected  by  the  Prison  Act,  1877, 
and  the  Central  Criminal  Court  Prisons  Act,  1881,  44  &  45  Vict.  c.  64, 
it  was  used  for  the  confinement  of  prisoners  before  and  during  trial  at 
the  Central  Criminal  Court,  whether  under  its  ordinary  jurisdiction  or 
its  extended  jurisdiction,  under  Orders  in  Council  as  to  winter  and 
spring  assizes.  It  was  also  used  for  the  execution  of  some  death 
sentences  passed  at  the  Central  Criminal  Court,  44  &  45  Vict.  c.  64,  s.  2, 
but  not  for  the  execution  of  any  other  sentences.  The  prison  has  now 
ceased  to  exist. 

[Authorities. — Griffith's  Chronicles  of  Newgate,  1884;  Wheatley  and 
Cunningham,  London,  Past  and  Present,  vol.  ii.  p.  590.] 

Ne>V  Guinea. — See  British  New  Guinea;  see  also  Germans- 
Netherlands,  as  to  protectorates  of  those  countries. 

New  Hebrides. — See  Pacific  Islands. 

New  Inn. — See  Inns  of  Court. 

New  Parish. — See  Ecclesiastical  Commissioners,  Vol.  V. 
p.  47 ;  Parish. 

News. — Before  the  Conquest  "the  author  and  spreader  of  false 
rumours  amongst  the  people  had  his  tongue  cut  out  if  he  redeemed  it 
not  by  the  estimation  of  his  head  "  (Coke,  Inst.,  S,  198).  And  the  Statute 
Westminster  the  First  (3  Edw.  I.  c.  34)  made  the  spreading  of  false 
news  or  tales  with  the  object  of  creating  discord  between  the  Sovereign 
and  his  people,  or  the  great  men  of  the  realm,  a  misdemeanor  punish- 
able by  fine  and  imprisonment  (confirmed  by  2  Rich.  n.  st.  1,  c.  5,  and 
12  Kich.  II.  c.  11 ;  cp.  Coke,  Inst.,  2,  226).  Where  the  slanderous  words 
were  spoken  of  the  Sovereign,  the  appropriate  statute  was  the  1  Edw.  vi. 
&  1  Mary.  Again,  it  is  said  to  be  a  misdemeanor  to  fabricate  and 
publish  false  news  with  the  view  of  raising  or  lowering  the  price  of  food 
or  merchandise  (R  v.  Waddington,  1800, 1  East,  143 ;  cp.  E.  v.  De  Bcrenger, 
1815,  3  M.  &  S.  67;  15  K  P.  415);  and  Scroggs,  J.,  asserted  it  to  be 
a  misdemeanor  to  publish  any  news  at  all,  though  true  and  harmless 
(11  Hargrave's  State  Trials,  322).     See  Scandalum  magnatum. 
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New  South  Wales  (including  Norfolk  Island). 

— Area. — New  South  Wales,  the  Mother  State  of  the  Cominoiiwealth 
of  Australia  {q.v.),  is  situated  on  the  Eastern  Coast  of  the  Australian 
continent,  being  bounded  on  the  North  by  Queensland,  on  the  West  by- 
South  Australia,  on  the  South  by  Victoria,  and  on  the  East  by  the 
Pacific  Ocean.  The  total  area  of  New  South  Wales  is  310,367  square 
miles,  or  about  two  and  a  half  times  that  of  the  United  Kingdom. 

The  colony  originally  extended  over  the  whole  eastern  portion  or 
over  more  than  one-third  of  the  continent,  and  New  Zealand  and 
Tasmania  {q.v.)  were  originally  amongst  its  dependencies,  but  by  the 
creation  of  new  colonies  (see  below)  New  South  Wales  has  been  curtailed 
to  less  than  a  third  of  its  original  extent. 

Earlier  History  of  Eastern  Australia. — The  Portuguese  and  Dutch 
are  said  to  have  first  discovered  the  Eastern  Coast  of  Australia  during 
the  course  of  the  seventeenth  century,  but  no  actual  settlement  was 
made  until  the  British  one  of  1788,  eighteen  years  after  Captain  Cook 
had  explored  the  territory  and  given  it  the  name  of  New  South  Wales. 

On  December  6,  1786,  Orders  in  Council  were  issued  under  24 
Geo.  III.  c.  56  (rep.  S.  L.  Rev.  Act,  1871),  appointing  the  eastern  coast 
a  convict  settlement — the  first  of  the  Australian  ones.  The  next  year 
statutory  provision  (27  Geo.  in.  c.  2,  also  rep.  S.  L.  Rev.  Act,  1871)  was 
made  for  the  establishment  of  the  first  Australian  Court  of  Judicature 
— a  criminal  one  called  for  by  the  convict  settlement.  By  a  subsequent 
Order  in  Council  {Lond.  Gaz.,  Aug.  17,  1824,  p.  1356)  under  4  Geo.  iv.  c. 
96  (rep.  9  Geo.  iv.  c.  83,  s.  9),  convict  settlements  were  established  in 
New  South  Wales  and  its  then  dependency  of  Tasmania,  and  convicts 
continued  to  be  sent  to  New  South  Wales  until  1841. 

The  Act  of  1823,  4  Geo.  iv.  c.  96,  made  (s.  1)  the  first  provision  for 
a  Supreme  Court  with  both  criminal  and  civil  jurisdiction,  and  (s.  24) 
for  a  Legislative  Council — the  first  within  the  Commonwealth.  A 
Charter  of  Justice  (see  under  "  Courts  "  below)  was  accordingly  granted 
in  1823,  and  a  Legislative  Council  established  the  next  year.  The  1823 
Act  was  repealed  five  years  afterwards  by  the  Australian  Courts  Act, 
1828,  but  with  a  saving  (s.  2)  for  the  1823  Charter. 

Alterations  in  Boundaries. — In  1851  Victoria  {q.v.)  was  under  13  &  14 
Vict.  c.  59,  separated  from  New  South  Wales  and  constituted  a  separate 
colony,  its  boundaries  being  settled  by  18  &  19  Vict.  c.  54,  s.  5.  In  1859 
More  ton  Bay  was  also  separated  from  New  South  Wales,  and  formed 
into  the  Colony  of  Queensland  {q.v.).  Subsequently  the  area  of  New 
South  Wales  was  further  diminished  in  1862  by  Letters  Patent  (St. 
R.  &  0.,  Rev.  1904,  vol.  i.,  "Australia,"  p.  35)  in  favour  of  Queensland, 
and  the  next  year  by  further  Letters  Patent  {ihicl.,  p.  27)  in  favour  of 
South  Australia  {q.v.).  The  dependencies  of  New  South  Wales  (which 
include  Norfolk  Island)  are  dealt  with  below. 

Constitution. — Responsible  government  was  granted  by  Order  in 
Council  of  July  21,  1855  (St.  R.  &  0.,  Rev.  1904,  vol.  i.,  "Australia, 
Commonwealth  of,"  p.  5),  assenting  to  the  Colonial  Constitution  Bill  of 
1853,  which  has  subsequently  been  amended  by  numerous  colonial 
Acts.  Under  Letters  Patent  of  October  29,  1900  {iUd.,  p.  6),  the  office 
of  Governor  of  the  State  of  New  South  Wales  and  its  dependencies  in 
the  Commonwealth  of  Australia  was  reconstituted,  and  provision  made 
for  the  composition  of  the  Executive  Council,  which  consists  of  the 
Ministry,  with  the  Governor  as  President.  The  present  constitution  is 
embodied  in  the  consolidating  Act  No.  32  of  1902,  as  amended  by  Act 
VOL.  IX.   .  4i 
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No.  41  of  1906.     The  legislative  power  is  vested  in  a  Parliament  of  two 
Houses,  viz.,  the  Legislative  Council  and  the  Legislative  Assembly. 

Legislative  Council. — The  Council  consists  of  not  less  than  twenty-one 
members,  appointed  by  the  Crown  for  life,  of  whom  not  less  than  four- 
fifths  must  be  persons  not  holding  office  under  the  Crown — officers  of 
His  Majesty's  Army  and  Naval  forces  being  excepted.  Members  of 
the  Council  are  not  paid,  but  have  the  right  of  travelling  free  over 
all  Government  railways  and  tramways.  In  Queensland  (q.v.)  the 
members  of  the  Legislative  Council  are  also  appointed  for  life ;  in  the 
four  other  States  of  the  Commonwealth  they  are  elected. 

Legislative  Assemhly. — This  House  consists  of  ninety  members,  one  for 
each  of  the  electoral  districts  of  the  State — elected  for  three  years  by 
every  man  or  woman  being  a  natural-born  or  naturalised  British  subject 
over  twenty-one  years  of  age,  and  having  resided  a  year  in  the  State, 
and  three  months  in  his  or  her  particular  electoral  district.  All  elections 
take  place  on  the  same  day.  Members  of  the  Legislative  Assembly  are 
not  only  paid  an  annual  allowance,  but  also  have  the  privilege  of 
travelling  free  on  Government  railways  and  tramways  in  the  State, 
and  the  transmission  of  their  correspondence  through  the  post  is  free. 

In  Victoria  the  suffrage  is  restricted  to  men,  and  members  of  the 
Assembly  are  elected  for  six  years ;  but  in  all  the  other  States  there  is 
female  suffrage,  and  the  elections  are  for  three  years.  In  Western 
Australia  alone  there  is  a  property  qualification  for  electors. 

Assent  to,  and  Reservation  of,  Bills. — The  law  relating  to  the  reserva- 
tion for  His  Majesty's  pleasure  of  Bills  passed  by  the  legislature  of 
New  South  Wales  was  amended  and  made  uniform  for  all  the  States 
of  the  Commonwealth  by  the  Imperial  Australian  Constitution  Act,  1907, 
7  Edw.  VII.  c.  7.  A  Bill  altering  the  constitution  of  the  State  legis- 
lature, or  the  Governor's  salary,  must  be  reserved.  Other  Bills  need 
not  be  reserved  unless  the  Governor's  instructions,  or  colonial  legislation, 
80  require.  Bills  which  merely  alter  electoral  districts,  the  franchise, 
or  the  qualification  of  members  or  their  number,  need  not  be  reserved. 
This  Act,  and  certain  earlier  ones,  also  removed  doubts  as  to  the  validity 
of  Bills  passed  before  1907,  and  not  reserved. 

As  regards  Bills  not  so  reserved,  the  Governor  at  his  discretion,  but 
subject  to  his  "  instructions,"  either  assents  or  dissents.  Bills  assented 
to  by  the  Governor  are  transmitted  to  the  Colonial  Office,  and  are  subject 
to  disallowance  within  two  years  by  Order  in  Council  (Australian  Con- 
stitutions Act,  1842,  5  &  6  Vict.  c.  76,  ss.  31,  32).  These  provisions  are 
applied  by  sec.  12  of  the  Australian  Constitutions  Act,  1850,  13  &  14 
Vict.  c.  59,  sec.  3  of  the  New  South  Wales  Constitution  Act,  1855, 
18  &  19  Vict.  c.  54,  and  sec.  3  of  the  Victoria  Constitution  Act,  1855, 
18  &  19  Vict.  c.  55,  to  the  other  five  AustraHan  States. 

Local  Government.  —  Under  the  Municipalities  Act,  1897,  local 
government  is  extended  to  192  districts,  of  which  seventy-eight 
are  called  "boroughs,"  and  114  "municipal  districts."  A  borough 
must  contain  at  least  1000  inhabitants,  and  have  an  area  of  not 
more  than  nine  square  miles;  while  a  municipal  district  must 
have  at  least  500  inhabitants,  and  an  area  of  not  exceeding  fifty 
square  miles.  Under  the  Local  Government  (Shires)  Act,  1905,  the 
Eastern  and  Central  Divisions  of  the  State  (exclusive  of  munici- 
palities) have  been  divided  into  130  local  government  areas,  called 
shires.  The  functions  of  the  councils  of  these  shires  are  to  take 
over  the  maintenance  and  management  of  roads,  bridges,  and  ferries, 
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and  to  control  traffic,  and  levy  rates.  All  persons  holding  household, 
leasehold,  or  freehold  property  in  any  municipality,  and  paying  rates,* 
are  entitled  to  from  one  to  four  votes,  according  to  the  value  of  property, 
for  the  election  of  aldermen  and  auditors. 

Laws. — The  laws  of  the  colony  are  English  in  their  origin,  the  laws 
in  force  in  England  at  the  time  of  the  passing  of  9  Geo.  iv.  c.  93,  were 
applied  to  the  colony  as  far  as  local  circumstances  permitted.  There 
are  now  very  few  imperial  statutes  in  force  adopted  by  the  colonial 
legislature,  the  Justices  Acts,  11  &  12  Vict.  c.  42,  c.  43,  and  c.  44,  adopted 
by  14  Vict.  No.  43,  are,  however,  still  in  force. 

The  criminal  law  and  procedure  of  the  colony  was  consolidated  by 
the  Crimes  Act,  1900  (No.  40  of  1900),  and  an  interesting  article  dealing 
with  the  subject  will  be  found  in  the  Journal  of  Comparative  Legidation, 
vol.  iii.  (N.  S.)  p.  95. 

An  edition  of  Ee vised  Statutes  was  compiled  in  1879  by  Mr. 
Alexander  Oliver,  in  three  volumes,  containing  an  index.  An  index  of 
public  general  Acts  in  force  on  January  1,  1892,  has  been  published 
since  by  Mr.  T.  B.  Clegg.  The  public  statutes  at  large,  arranged  chrono- 
logically, with  an  index,  are  published  from  time  to  time. 

Various  Imperial  Acts  conferred  on  the  New  South  Wales  Legislature 
in  common  with  that  of  the  other  States  express  legislative  powers  as  to 
waste  lands  (18  &  19  Vict.  c.  56),  and  as  to  customs  duties  on  products 
of  the  other  States  (56  &  57  Vict.  c.  22 ;  58  &  59  Vict.  c.  3),  and  on  the 
Oovernor  of  regulating  the  number  of  emigrants  carried  by  ship  to 
another  State  or  to  New  Zealand  (57  &  58  Vict.  c.  60,  s.  367).  But 
these  powers  are  to  be  read  subject  to  the  1900  Act  establishing  the 
Commonwealth  (see  Australia). 

Courts  of  Law. — Under  the  Charter  of  Justice  of  October  13,  1823 
{St.  E.  &.  0.,  Eev.  1904,  vol.  i.,  "  Australia,"  p.  10),  a  Supreme  Court  was 
constituted,  and  it  is  now  regulated  by  Colonial  Act  No.  35  of  1900,  and 
has  all  the  powers  of  the  High  Court  of  England.  The  Supreme  Court 
is  constituted  by  a  Chief  Justice  and  six  Puisne  Judges.  Appeals  lie 
to  the  Supreme  Court  from  the  inferior  Courts,  and  from  the  Supreme 
Court  to  the  (Federal)  High  Court  of  Australia.  Formerly  an  appeal 
lay  from  the  Supreme  Court  of  New  South  Wales  direct  to  His  Majesty 
in  Council,  and  was  regulated  by  Order  in  Council  of  November  13, 
1850  {ibid.,  vol.  vi.,  "Judicial  Committee,"  p.  64),  under  sec.  15  of  the 
Australian  Courts  Act,  1828,  9  Geo.  iv.  c.  83 ;  but  as  stated  in  the 
article  Australia,  this  right  of  appeal  has  been  taken  away  by 
the  Commonwealth  Judiciary  Act,  1903.  Circuit  Courts,  Sessions 
Courts,  and  Small  Debt  Courts  were  established  by  the  1828  Act 

Application  of  Imperial  Acts. — By  54  Geo.  III.  c.  15,  s.  4  (N.  S.  W. 
(Debts)  Act,  1813),  lands  in  New  South  Wales  were  made  chargeable  with 
debts.  Under  5  &  6  Will.  iv.  c.  62,  ss.  15,  17,  provision  was  made  for 
declarations  in  lieu  of  affidavits  or  oaths.  Power  was  given  by  22  &  23 
Vict.  c.  12  to  the  Colonial  legislature  to  repeal  any  or  all  the  provisions 
of  the  above  Acts.  The  Imperial  Acts  relating  to  the  constitution  of  the 
State  and  those  conferring  express  legislative  powers  on  the  Parliament 
are  referred  to  above.  New  South  Wales,  as  all  the  other  Commonwealth 
States  and  New  Zealand,  was  a  party  to  the  agreement  for  increasing 
the  naval  force  for  the  protection  of  the  floating  trade  in  Austrahisian 
waters  (51  &  52  Vict.  c.  32). 

It  remains  to  notice  various  Orders  in  Council  by  which  under 
statutory  powers  Imperial  Acts  have  been  applied  to  New  South  Wales. 
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By  Order  in  Council  of  August  19,  1853,  the  first  colonial  branch  of 
the  Royal  Mint  was  established  at  Sydney.  The  Sydney  Mint  is  now 
regulated  by  "The  Sydney  Mint  Proclamation,  1900  (St.  R.  &  0.,  Rev. 

1904,  vol.  ii.,  *  Colonies,'  p.  41),"  and  the  gold  coinage  thereof  has  the 
same  currency  as  that  of  the  London  Mint.  On  August  1,  1896,  the 
Imperial  Coinage  Acts  were  applied  to  New  South  Wales  by  the  same 
Order  in  Council  {ihicl,  "  Coin,  Colonies,"  p.  28)  as  applied  them  to  the 
other  Commonwealth  States  and  to  New  Zealand. 

The  Colonial  Probates  Act,  1892,  was  applied  to  New  South  Wales 
by  Order  in  Council  of  January  30, 1893  {iUd.,  vol.  L,  "  Administration," 
p.  1),  and  property  paying  death  duties  in  the  State  is  exempted  from 
payment  over  again  under  Sir  W.  Harcourt's  Finance  Act  (St.  R.  &  0., 

1905,  p.  73). 

As  to  Copyright  {q.v),  the  Berne  Convention  applies  throughout  His 
Majesty's  dominions,  but  the  Vienna  Convention  does  not  extend  to  either 
New  South  Wales  or  Tasmania. 

As  to  extradition,  the  Commonwealth  Extradition  Act,  1903,  has  been 
incorporated  with  the  Imperial  Extradition  Acts  by  Order  in  Council  of 
March  7,  1904  (St.  R.  &  0.,  1904,  p.  250),  and  by  Order  in  Council  of 
August  23,  1883  (St.  R.  &  0.,  Rev.  1904,  vol.  v.,  "  Fugitive  Criminal," 
p.  324).  New  South  Wales  has  been  grouped,  for  the  purpose  of  inter- 
colonial backing  of  warrants,  under  Part  II.  of  the  Fugitive  Offenders 
Act,  1881,  with  the  other  Commonwealth  States,  and  New  Zealand  and 
Fiji. 

The  Mail  Ships  Act,  1891,  has  been  applied  to  New  South  Wales,  as 
regards  the  French  Convention,  by  Order  in  Council  of  October  15, 1894 
{ibid.,  vol.  x.,  "  Post  Office,"  p.  108). 

As  to  Colonial  Defence,  by  the  New  South  Wales  Military  Lands 
Order  in  Council  of  October  26,  1899  {ibid.,  vol.  v.,  "Fortifications, 
Colonies,"  p.  6),  certain  lands,  etc.,  were  transferred  to  the  Governor 
of  New  South  Wales,  and  by  Order  in  Council  of  August  7,  1900 
(St.  R.  &  0.,  1900,  p.  499  (No.  608)),  the  Admiralty  were  authorised 
to  accept  the  offer  of  the  Government  of  New  South  Wales  to  place 
at  His  Majesty's  disposal,  for  general  service  in  the  Navy,  the  services 
of  certain  officers  and  men.     See  also  above. 

As  to  ships  and  shipping,  certificates  of  competency  granted  by  the 
Marine  Board  or  other  proper  authority  for  the  time  being  in  New 
South  Wales  are,  under  an  Order  in  Council  of  May  9,  1891  (St.  R. 
&  0.,  Rev.  1904,  vol.  viii.,  "  Merchant  Shipping,"  p.  46),  as  amended 
by  Order  in  Council  of  October  22,  1906  (St.  R.  &  0.,  1906,  p.  397), 
equivalent  to  those  granted  by  the  Imperial  Board  of  Trade.  Under 
Order  in  Council  of  November  23,  1893  (St.  R.  &  0.,  Rev.  1904,  vol. 
viii.,  "  Merchant  Shipping,"  p.  1 25),  certificates  for  passenger  steamers, 
granted  under  New  South  Wales  legislation,  are  of  the  same  force  as  if 
granted  under  the  Imperial  Merchant  Shipping  Acts. 

Part  IL  of  the  Medical  Act,  1886,  49  &  50  Vict.  c.  48,  has  been 
applied  to  New  South  Wales  by  Order  in  Council  of  March  21,  1890,. 
{ibid.,  "  Medical  Profession,"  p.  4),  so  that  medical  practitioners  holding 
recognised  New  South  Wales  diplomas  are  entitled  to  be  registered  as 
colonial  practitioners  in  tlie  medical  register  without  examination  in 
the  United  Kingdom.  By  Order  in  Council  of  September  26,  1901 
{ibid.,  vol.  xi.,  "  Solicitor,  Colonies,"  p.  26),  the  Colonial  Solicitors  Act, 
1900,  has  been  applied  to  New  South  Wales  as  regards  England  and 
Ireland. 
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By  Order  in  Council  of  March  26,  1907  (St.  R.  &  0.,  1907,  p.  773), 
the  provisions  of  46  &  47  Vict.  c.  57,  s.  103,  as  to  patents,  trade-marks! 
and  copyright  in  designs  (now  replaced  by  7  Edw.  vii.  c.  29,  s.  91), 
has  been  applied  to  the  whole  Commonwealth  of  Australia. 

The  Colonial  Officers  (Leave  of  Absence)  Act,  1894,  was  applied  to  the 
whole  Commonwealth  of  Australia  by  Order  in  Council  of  February  11 
1907  (St.  R.  &  0.,  1907,  p.  980). 

Dependencies. — Norfolk  Island  is  a  small  island,  ten  square  miles 
in  area,  or  rather  smaller  than  Dublin  City,  and  lies  some  900  miles 
N.N.E.  of  Sydney.  It  was  discovered  in  1774  by  Captain  Cook,  and 
a  penal  settlement  was  placed  there  in  1788,  but  was  removed  in  1855, 
its  place  being  taken  by  the  inhabitants  of  the  Pitcairn  Islands  (see 
Pacific  Islands). 

A  criminal  Court  was  established  in  the  island  by  35  Geo.  IIL  c.  18, 
subsequently  repealed  by  4  &  5  Will.  iv.  c.  65,  which  provided  for  the 
administration  of  justice,  authorising  the  governor  to  erect  a  court  of 
criminal  jurisdiction  and  laying  down  regulations  as  to  the  constitutiou 
and  powers  of  the  Court. 

By  Letters  Patent  of  October  24, 1843,  issued  under  6  &  7  Vict.  c.  35 
(rep.  S.  L.  Rev.,  No.  2  Act,  1874),  Norfolk  Island  was  separated  from 
New  South  Wales  and  annexed  to  Tasmania,  but  by  Order  in  Council 
of  June  24,  1856  (St.  R.  &  0.,  Rev.,  1st  ed.,  vol.  v.  p.  129),  under  the 
Australian  Waste  Lands  Act,  1855,  18  &  19  Vict.  c.  56,  the  island  was 
constituted  a  separate  settlement.  It  so  continued  until  the  Order  in 
Council  of  January  15, 1897  (St.  R.  &  0.,  1897,  p.  504),  which,  repealing 
the  1856  Order,  placed  the  settlement  under  the  Government  of  New 
South  Wales. 

The  1897  Order  was  in  turn  repealed  by  Order  in  Council  of 
October  18,  1900  (St.  R.  &  0.,  Rev.  1904,  vol.  i.,  "Australia,  Common- 
wealth of,"  p.  20),  which  provides  for  the  administration  of  the  island 
by  the  Governor  of  New  South  Wales.  Prior  to  1897  there  was  hardly 
any  regular  administration,  the  island  being  presided  over  by  two  of  the 
chief  inhabitants  as  unpaid  magistrates,  with  a  simple  code  of  laws. 
Now  there  is  a  Resident  Magistrate  and  an  Elective  Council  of  twelve 
members. 

Lord  Hov'e  Island  is  about  six  miles  long  and  one  mile  broad.  It  is 
also  under  the  Government  of  New  South  Wales,  and  is  administered 
by  a  visiting  magistrate  from  Sydney. 

The  islets  of  Philip,  Nepean,  and  Ball's  Pyramid  are  also  dependencies 
of  New  South  Wales. 

[See  Colonial  Office  List;  Statesman's  Year- Book ;  New  SoxUh  Wcdn 
Statutes;  Journal  of  Comparative  Legislatio7i,  vol.  i.  p.  164.] 

NeAVS paper. — A  newspaper  is  to  be  regarded,  legally,  from  two 
distinct  points  of  view :  as  a  commercial  undertaking  and  as  a  literary 
publication.  The  legal  restrictions  on  the  business  of  producing  a  news- 
paper are  now  few  and  unimportant.  The  censorship,  security  against 
sedition,  blasphemy,  and  libel,  the  advertisement  tax,  the  stamp  duty, 
and  the  paper  duty,  are  things  of  the  past.  The  oldest  of  the  surviving 
restrictions  is  that  the  person  who  prints  any  paper  for  "  hire,  reward, 
gain,  or  profit,"  must,  under  a  penalty  of  £20,  preserve  one  copy  for  six 
months,  and  on  it  must  be  written  or  printed  in  fair  and  legible  char- 
acters the  name  and  address  of  the  person  employing  him,  and  he  must 
produce  the  same  to  any  justice  of  the  peace  requiring  him  to  do  so 
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(39  Geo.  III.  c.  79,  re-enacted  by  32  &  33  Vict.  c.  24).  A  later  Act 
(2  &  3  Vict.  c.  12)  requires  the  printer  of  a  newspaper  to  print  his  name 
and  address  on  the  first  or  last  leaf  of  each  copy.  Neglect  to  do  this 
renders  the  printer,  and  every  person  who  shall  "  publish  or  disperse 
or  assist  in  publishing  or  dispersing  "  the  newspaper,  liable  to  a  penalty 
of  £5  for  each  copy.  A  newspaper  is  a  "  book "  under  the  Copyright 
Act  of  1842,  5  &  6  Vict.  c.  45,  and  therefore  the  publisher  is  bound  to 
send  a  copy  to  the  British  Museum  Library,  and  also,  if  demanded,  to 
each  of  the  other  four  libraries  entitled  to  this  privilege.  The  proprietor 
of  the  copyright  of  the  newspaper,  or  of  any  part  of  it,  must  also,  if  he 
wishes  to  prevent  infringement,  register  the  copyright  at  Stationers' 
Hall.  The  proprietor  of  the  newspaper  must,  if  he  wishes  it  to  be 
transmitted  by  post  at  newspaper  rates,  register  it  at  the  Post  Office, 
and  in  any  case  it  must  be  registered  under  the  Newspaper  Libel  and 
Registration  Act,  1881,  44  &  45  Vict.  c.  60.  (This  Act  does  not  apply 
to  Scotland.) 

Proprietors  of  newspapers,  who  are  also  members  of  public  bodies, 
are  partially  relieved  from  the  disqualifications  imposed  on  persons 
having  a  share  or  interest  in  any  contract  with  such  body.  The  Muni- 
cipal Corporations  Act,  1882,  which  enacts  the  disqualification,  lays 
down  (s.  12)  the  following  proviso:  "But  a  person  shall  not  be  so  dis- 
qualified, or  be  deemed  to  have  any  share  or  interest  in  any  contract  or 
employment,  by  reason  only  of  his  having  any  share  or  interest  in  .  .  . 
any  newspaper  in  which  any  advertisement  relating  to  the  affairs  of  the 
borough  or  council  is  inserted."  A  member  must  not,  however  (s.  22), 
vote  or  take  part  in  the  discussion  of  any  matter  before  the  council  or  a 
committee  in  which  he  has  directly  or  indirectly,  by  himself  or  his  partner, 
any  pecuniary  interest.  There  is  a  similar  provision  in  the  Local 
Government  Act,  1894,  s.  46,  concerning  parish  or  district  councils. 
This  provision  in  the  Local  Government  Act,  1894,  is  also  made  applic- 
able to  metropolitan  borough  councils  (London  Government  Act,  1899, 
8.  2,  subs.  5).  In  his  business  as  a  publisher  of  advertisements  the 
proprietor  of  a  newspaper  is  also  subject  to  the  law  relating  to  the  pub- 
lication of  lottery  advertisements  (see  Lotteries;  Missing  Words), 
advertisements  relating  to  stolen  property,  and  advertisements  relating 
to  betting,  gaming,  and  wagering.  [In  Scott  v.  Filliner,  [1904]  2  K.  B. 
855,  a  by-law  made  by  a  county  council  imposing  a  penalty  on  any 
person  frequenting  and  using  any  street  or  public  place  "  for  the  purpose 
of  selling  or  distributing  any  paper  or  written  or  printed  matter  devoted 
wholly  or  mainly  to  giving  information  as  to  the  probable  result  of  races, 
steeplechases,  or  other  competitions,"  was  held  by  Lord  Alverstone,  C.J., 
and  Kennedy,  J.  (Phillimore,  J.,  dissenting),  to  be  unreasonable.] 

As  a  literary  publication,  a  newspaper  is  subject  to  the  laws,  against 
sedition,  treason,  and  blasphemy,  to  the  law  of  libel,  criminal  and  civil, 
to  the  law  relating  to  contempts,  and  to  the  law  of  copyright;  and  in 
80  far  as  such  liability  is  common  to  all  publications  it  will  be  found 
dealt  with  under  the  respective  heads  in  the  Encyclop{i3dia.  Newspapers 
are  also,  however,  the  subject  of  certain  special  enactments.  Clause  2 
of  Lord  Campbell's  Act,  6  &  7  Vict.  c.  96,  s.  2,  provides  that,  in  case 
of  an  action  for  a  libel  contained  in  "any  public  newspaper  or  other 
periodical  publication,"  it  shall  be  competent  for  the  defendant  to  plead 
that  such  libel  was  publislied  "  without  actual  malice  and  without  gross 
neghgence,"  and  that  a  full  apology  was  published  as  promptly  as  pos- 
sible.    The  Law  of  Libel  Amendment  Act,  1888,  51  &  52  Vict.  c.  64, 
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ss.  8,  9,  provides  that  "no  criminal  prosecution  shall  be  commeuced 
against  the  proprietor,  publisher,  editor,  or  any  person  responsible  for 
the  publication  of  a  newspaper,  for  any  libel  published  tlierein,  without 
the  order  of  a  judge  at  chambers  being  first  had  and  obtained ; "  that 
the  person  charged  shall  have  notice  and  shall  have  an  opportunity  of 
being  heard  against  such  application ;  and  that  the  person  charged  and 
the  husband  or  wife  of  the  person  charged  shall  be  competent  witnesses 
at  every  stage  of  the  proceedings.  By  the  Libel  and  liegistration  Act 
of  1881,  44  &  45  Vict.  c.  60,  ss.  4  and  5,  a  Court  of  summary  jurisdic- 
tion, before  which  the  publisher  or  other  person  responsible  for  a  libel 
in  a  newspaper  is  charged,  may  receive  evidence  going  to  prove  that  the 
matter  charged  is  true,  and  that  its  publication  is  for  the  public  benefit, 
or  that  the  report  is  fair  and  accurate,  and  pu Wished  without  malice, 
and  may  thereupon  dismiss  the  case,  or,  if  of  opinion  that  the  libel  was 
of  a  trivial  character,  may  convict  summarily  under  the  Summary  Juris- 
diction Act,  1848.  A  "  newspaper,"  for  the  purposes  of  the  Acts  of  1881 
and  1888,  is  defined  as  "  any  paper  containing  public  news,  intelligence, 
or  occurrences,  or  any  remarks  or  observations  therein,  printed  for  sale, 
and  published  periodically  or  in  parts  or  numbers  at  intervals  not 
exceeding  twenty-six  days ; "  and  also  as  "  any  paper  printed  in  order 
to  be  dispersed  and  made  public  weekly  or  oftener,  or  at  intervals 
not  exceeding  twenty-six  days,  containing  only  or  principally  adver- 
tisements." 

The  civil  privileges  conferred  by  these  Acts  on  newspapers  coming 
within  the  definition,  and  publishing  reports  of  public  proceedings,  are 
also  considerable.  A  fair  and  accurate  report,  published  contempor- 
aneously, of  proceedings  of  any  Court  exercising  judicial  authority,  is 
absolutely  privileged,  provided  the  matter  be  not  in  itself  blasphemous 
or  indecent.  The  same  applies  to  a  fair  and  accurate  report  of  a  public 
meeting,  bond  fide  and  lawfully  held  for  a  lawful  purpose  and  for  the 
discussion  of  matters  of  public  concern,  as  well  as  of  the  public  meetings 
of  any  vestry,  town  council,  board  of  guardians,  or  other  local  authority 
constituted  by  Act  of  Parliament,  or  of  any  of  their  committees ;  also 
of  any  meeting  of  commissioners  authorised  to  act  by  letters  patent, 
Act  of  Parliament,  warrant  under  the  Royal  Sign  Manual,  or  other 
lawful  warrant  or  authority.  Select  Committees  of  either  House  of 
Parliament,  justices  of  the  peace  in  Quarter  Sessions  assembled  for 
administrative  or  deliberative  purposes,  and  to  the  publication  at  the 
request  of  any  Government  Ofhce  or  Department,  ofhcer  of  State,  com- 
missioner of  police  or  chief  constable,  of  any  notice  or  report  issued  by 
them  for  the  information  of  the  public.  This  privilege  shall,  liowever, 
be  lost  if  it  be  proved  that  the  report  was  published  maliciously ;  or 
if,  as  before,  the  matter  be  in  itself  blasphemous  or  indecent;  or  if  the 
defendant  has  refused  or  neglected  to  publish  a  reasonable  letter  or 
statement  of  explanation  when  requested  to  do  so. 

With  these  exceptions,  libellous  matter  published  in  a  newspaper 
is  subject  to  the  same  legal  liabilities  as  if  published  in  any  otlier  way 
(see  Defamation;  Obscene  Libel;  and  R.  v.  De  Mamy,  [1907]  1  K.  B. 
388 ;  see  also  Printers). 

[In  Teiiby  Coiyoration  v.  Mason,  1907,  24  T.  L  R  123,  it  waa  decided 
by  Kekewich,  J.,  that  in  a  municipal  borough  neither  the  public  nor  the 
burgesses  nor  reporters  for  newspapers  have  the  right  to  attend  meetings 
of  the  borough  council ;  and  his  decision  was  affirmed,  1908,  24  T.  L  U. 
254. 
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Newsvendors'  shops  are  excepted  from  the  Shop  Hours  Act,  1904 
(see  4  Edw.  vii.  c.  31,  s.  2  (4),  and  schedule).  The  Wireless  Telegraphy- 
Act,  1904,  4  Edw.  VII.  c.  24,  empowers  (s.  2  (3))  the  Postmaster-General 
to  grant  special  licences  to  registered  newspapers  for  the  establishment 
of  wireless  telegraph  stations.] 

[Authorities. — Powell,  Lata  Affecting  Printers;  Fisher  and  Strahan, 
Law  of  the  Press,  2nd  ed.] 

New  Street-— See  Street. 

New  Style. — In  the  year  1582,  errors  having  been  discovered 
in  the  Julian  method  of  computation  of  the  year,  Pope  Gregory  xiii. 
undertook  to  reform  the  Roman  Calendar,  and  the  alteration  made  by 
him  in  that  year  created  what  is  commonly  termed  the  New  Style,  but 
what  was  sometimes  called  the  Roman  Style,  while  the  calendar  obtained 
the  name  of  the  Gregorian  Calendar.  In  it  the  author  ordered  that  ten 
days  should  be  struck  out  of  the  Roman  Calendar,  and  that  the  day 
after  the  4th  of  October  1582  should  be  called  the  15th.  He  also 
ordered  that  certain  hundredth  years  formerly  considered  leap  years, 
having  366  days,  according  to  the  Julian  or  Old  Style,  were  no  longer  to 
be  considered  such ;  only  fourth  hundredth  years  starting  with  the  year 
1600  were  to  be  considered  leap  years.  This  style  was  brought  into  use 
at  different  periods  in  various  countries.  As  early  as  the  reign  of 
Elizabeth  an  ef!brt  was  made  to  reform  the  calendar  in  England  (Lords 
Journals,  vol.  ii.  pp.  99,  102).  But  it  was  not  till  1751  that  an  Act  was 
passed  (24  Geo.  ii.  c.  23)  to  make  the  calendar  conform  to  that  of  other 
countries  of  Europe.  The  legal  year,  which  before  had  begun  in  England 
on  March  25th,  was  altered  to  January  1st ;  this  alteration  took  place 
on  January  1st,  1752.  Eleven  days  were  dropped  between  the  2nd  and 
14th  of  September,  so  that  this  month  contained  only  nineteen  days. 
It  was  also  enacted  by  the  above  statute  that  every  hundredth  year 
(except  only  every  fourth  hundredth  year,  whereof  the  year  2000  should 
be  the  first)  should  not  be  deemed  to  be  leap  years,  but  should  be 
considered  as  common  years  consisting  of  365  days  only  (see  Old 
Style). 

N  ew  Trial  .—In  the  High  Court.— Since  the  Judicature  Act,  1890, 
every  application  for  a  new  trial,  or  to  set  aside  a  verdict,  finding,  or 
judgment  in  any  cause  or  matter  in  the  High  Court,  whether  the  trial 
was  with  or  without  a  jury,  must  be  made  to  the  Court  of  Appeal  (53  & 
54  Vict.  c.  44,  s.  1 ;  Order  39,  r.  1).  Upon  the  hearing  of  a  motion  for 
a  new  trial  the  Court  of  Appeal  has  all  such  powers  as  are  exercisable 
by  it  on  the  hearing  of  an  appeal  (Order  39,  r.  la) ;  and  on  the  hearing 
of  an  appeal  the  Court  has  power  to  order  a  new  trial  (Order  58',  r.  5). 
The  Act  of  1890  applies  to  a  trial  before  the  under-sheriff  with  a  jury, 
upon  a  writ  of  inquiry  for  the  assessment  of  damages  (Badam's,  etc.,  Co. 
v.  Leather,  [1892]  1  Q.  B.  85)  ;  but  it  does  not  apply  to  an  inquiry  before 
an  official  referee,  and  tlie  report  of  an  official  referee  can  only  be 
questioned  by  an  appeal  to  the  Divisional  Court  (Glassbrook  v.  Given, 
1890,  7  T.  L  R.  62;  Gower  v.  Tobitt,  1891,  39  W.  R.  193). 

The  usual  grounds  for  a  new  trial  are— (1)  Misdirection  by  the  judge ; 
(2)  the  improper  admission  or  rejection  of  evidence;  (3)  that  the  verdict 
18  contrary  to  the  weight  of  evidence;  or  (4)  that  the  damages  are 
excesBive  or  insufiicient.     In  Dickenson  v.  Fisher,  1887,  3  T.  L.  R.  459,  a 
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new  trial  was  ordered  on  the  ground  that  the  case,  being  far  down  on 
the  list,  was  called  on  unexpectedly,  and  the  defendant's  witnesses  were 
absent,  but  only  upon  payment  into  Court  by  the  defendant  of  the 
damages  and  costs;  and  in  Stokes  v.  Lathavi,  1888,  4  T.  L.  K  305,  an 
unauthorised  compromise  was  set  aside,  and  a  new  trial  ordered.  The 
Court  has  also  power  to  order  a  new  trial  on  the  ground  of  mistake,  or 
inadvertence,  or  of  some  slip  in  the  proceedings,  but  will  exercise  this 
discretion  with  great  caution  (Germ  Milling  Co.  v.  Robinson,  1886,  3 
T.  L.  K.  71).  Where  a  plaintiff  was  non-suited  without  his  consent 
immediately  after  his  case  had  been  opened,  a  new  trial  was  granted 
(Fletcher  v.  L.  &  N.-W.  Rly,  Co.,  [1892]  1  Q.  B.  122,  [followed  in  /«mw» 
V.  Evam,  1900,  16  T.  L.  K.  480). 

Agreement  between  the  parties  to  accept  the  verdict  of  a  majority 
of  the  jury  does  not  preclude  either  party  from  applying  for  a  new  trial 
All  they  agree  upon  is  to  treat  the  jury's  verdict  as  unanimous  (Groom 
V.  Shuker,  1893,  69  L.  T.  293).] 

A  new  trial  may  not  be  granted  on  the  ground  of  misdirection,  or  of 
the  improper  admission  or  rejection  of  evidence,  or  because  the  verdict 
of  the  jury  was  not  taken  upon  a  question  which  the  judge  at  the  trial 
was  not  asked  to  leave  to  them,  unless  some  substantial  wrong  or  mis- 
carriage has  been  thereby  occasioned  in  the  trial ;  and  where  such  wrong 
or  miscarriage  affects  part  only  of  the  matter  in  controversy,  or  some  or 
one  only  of  the  parties,  the  Court  may  give  final  judgment  as  to  part 
thereof,  or  some  or  one  only  of  the  parties,  and  direct  a  new  trial  as  to 
the  other  part  only,  or  as  to  the  other  party  or  parties  (Order  39,  r.  6). 
Where  the  judge  has  misdirected  the  jury,  it  is  for  the  party  showing 
cause  against  the  application  for  a  new  trial,  to  show  that  no  substantial 
wrong  or  miscarriage  was  occasioned  by  the  misdirection  (Anthony  v. 
Hahtead,  1877,  37  L.  T.  433) :  as  to  the  meaning  of  "  substantial  wrong 
or  miscarriage,"  see  Bray  v.  Ford,  [1896]  A.  C.  44,  where  the  House  of 
Lords  reversed  the  decision  of  the  Court  of  Appeal  [because  there  was 
withdrawn  from  the  jury  an  important  and  serious  question  which  the 
defendant  had  a  right  to  have  submitted,  and  which  might  have  intiuenced 
them  in  coming  to  a  decision].  New  trials  were  ordered  on  the  ground 
of  misdirection  in  Kingston  Race  Stand  v.  Kingston  Corporatiwi,  [1897] 
A.  C.  509 ;  Jenoure  v.  JDehnege,  [1891]  A.  C.  73 ;  and  Bray  v.  Ford,  supra, 
[There  is  no  misdirection  if  a  judge  merely  tells  the  jury  his  own  opinion 
on  the  issue  before  them,  leaving  them  to  decide  (Smith  v.  Dart,  1884, 
14  Q.  B.  D.,  at  p.  108).  As  to  non-direction,  see  Ncvill  v.  Fine  Art  and 
General  Insurance  Co.,  [1897]  A.  C.  76 ;  Seaton  v.  Burnand,  [1900]  A.  C. 
135,  143;  Weiser  v.  Segar,  [1904]  W.  N.  93,  in  the  last  of  wliich  the 
duty  of  the  judge  in  putting  questions  to  the  jury  is  reviewed  by  Vaughan 
Williams,  L.J.  A  verdict  will  be  allowed  to  stand  even  if  evidence  has 
been  wrongly  admitted,  provided  no  substantial  wrong  or  injustice  has 
been  done  (Tait  v.  Beggs,  [1905]  2  Jr.  K.  525).]  A  new  trial  may  not  be 
granted  by  reason  of  the  ruling  of  the  judge  that  the  stamp  upon  a 
document  is  sufficient,  or  that  the  document  does  not  require  a  stamp 
(Order  39,  r.  8 ;  [Blewitt  v.  Tritton,  [1892]  2  Q.  B.  327 ;  Ixnoe  v.  Dorlin^, 
1905,  74  L.  J.  K.  B.  794]).  Nor  will  a  new  trial  be  granted  on  the 
ground  of  the  premature  admission  of  evidence  which  became  admissible 
in  the  course  of  the  trial  (Faund  v.  Wallace,  1876,  35  L  T.  361);  or  on 
the  ground  of  the  discovery  of  fresh  evidence,  unless  there  is  a  reasonable 
probability  that  a  different  verdict  would  have  been  given  if  such  evi- 
dence had  been  adduced  at  tlie  trial  (Anderson  v.  Titnia^,  1877,  36  L  T. 
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Vll ;  [Manley  v.  Palache,  1895,  73  L.  T.  98).  Smith,  L.J.,  lays  down  the 
rule  as  follows  in  You7ig  v.  Kershaw,  1899,  81  L.  T.,  at  p.  532:  "A 
new  trial  may  be  granted  if  new  evidence,  which  could  not  have  been 
obtained  before,  has  been  discovered,  which,  if  it  had  been  adduced  at  the 
trial,  would  have  been  conclusive  so  that  the  verdict  must  have  been 
found  otherwise  than  it  was."  See  also  Turnhdl  v.  Duval,  [1902]  A.  C. 
429]. 

The  principle  upon  which  the  Court  acts  in  granting  new  trials  on 
the  ground  that  the  verdict  is  against  the  weight  of  evidence  is  [stated 
in  Ferrand  v.  Bingley  Local  Board,  1891,  8  T.  L.  K.  70,  the  first  question 
being,  was  there  any  evidence  to  go  to  the  jury  ?  and  if  there  was  any 
evidence  to  go  to  the  jury,  was  the  verdict  such  that  no  jury,  taking 
a  reasonable  view  of  the  evidence,  would  find  ?]  See  also  Metropolitan 
Bly,  Co.  v.  Wright,  1886,  11  App.  Gas.  152;  Brown  v.  Railway  Commis- 
sioners, 1890,  15  App.  Gas.  240;  Phillips  v.  Martin,  1890,  15  App.  Gas. 
193;  Australian  Newspaper  Co.  v.  Bennett,  [1894]  A.  G.  284;  Brisbane 
V.  Martin,  [1894]  A.  G.  249;  Wehster  v.  Friedeberg,  1886,  17  Q.  B.  D. 
736.  Where  contradictory  verdicts  are  found  in  cross-actions,  and 
upon  the  evidence  the  jury  might  reasonably  have  found  either  way, 
the  proper  course  is  to  order  both  the  actions  to  be  tried  again,  not 
separately,  but  together  {Australasian  S.,  etc.,  Co.  v.  Smith,  1889,  14 
App.  Gas.  321). 

[When  in  an  action  for  tort  the  jury  find  a  verdict  for  the  plaintiff 
for  a  sum  which  the  Gourt  of  Appeal  considers  unreasonable  and 
excessive,  that  Gourt  has  no  jurisdiction,  without  the  defendant's  con- 
sent, to  order  that  unless  the  plaintifl*  consents  to  reduce  the  damages 
there  shall  be  a  new  trial  (Watt  v.  Watt,  [1905]  A.  G.  115,  overruling] 
Belt  V.  Lawes,  1884,  12  Q.  B.  D.  356).  A  new  trial  will  not  be  granted  on 
the  ground  of  excessive  damages,  unless  the  amount  is  such  as  no  jury 
could  reasonably  award  {Fraed  v.  Graham,  1889,  24  Q.  B.  D.  53).  In  an 
action  for  personal  injuries,  where  the  damages  awarded  were  so  small 
as  to  show  that  the  jury  must  have  omitted  to  consider  some  of  the 
elements  of  damage,  a  new  trial  was  ordered  {Fhillips  v.  L.  &  S.-W.  Ely. 
Co.,  1879,  5  Q.  B.  D.  78).  [The  two  cases  above  mentioned  must  be  read 
with  JohnstoTi,  v.  Great  Western  Ely.,  [1904]  2  K.  B.  250,  in  which 
Vaughan  Williams,  L.J.,  reviews  both.] 

Every  application  for  a  new  trial  in  the  High  Gourt  must  be  by 
a  fourteen  days'  notice  of  motion,  which  must  be  served,  if  the  trial 
took  place  in  London  or  Middlesex,  within  eight  days  after  the  trial, 
and  if  it  took  place  elsewhere,  within  seven  days  after  the  last  day 
of  sitting  on  the  circuits  during  which  the  trial  took  place  (Order  39, 
rr.  3-4).  The  notice  of  motion  must  state  the  grounds  of  the  applica- 
tion, and  whether  all  or  part  only  of  the  verdict  or  findings  is  complained 
of  (Order  39,  r.  3).  If  the  application  is  on  the  ground  of  misdirection, 
the  notice  ought  to  specifically  state  how  and  in  what  respect  the  judge 
misdirected  the  jury ;  and  this  rule  applies  to  probate  and  divorce  suits 
{Pfei£er  v.  Midland  Ely.  Co.,  1886,  18  Q.  B.  D.  243;  Murfitt  v.  Smith, 
1887,  12  P.  D.  116 ;  Taplin  v.  Taflin,  1887,  13  P.  D.  100).  A  new  trial 
will  not  be  granted  on  a  point  which  was  not  taken  on  the  trial  until 
the  case  had  been  closed  on  both  sides  {Eyre  v.  Neiv  Forest  Highway 
Board,  1892,  8  T.  L.  K.  648).  The  notice  niay  be  amended  at  any  time 
by  leave  of  the  Court  (Order  39,  r.  5) ;  and  the  Court  has  discretion  to 
extend  the  time  for  service,  and  to  grant  a  new  trial,  on  such  terms 
as  it  thinks  fit,  though  the  time  for  serving  the  notice  has  already 


NEW  TRIAL  651 

expired  when  the  application  is  made  {Wilkins  v.  WUkins,  [1896] 
P.  108).  [As  to  papers  for  the  Court  and  judge's  notes,  ^ Anntud 
Practice,  notes  to  Order  39,  r.  3.] 

The  Court  of  Appeal  will  not  stay  execution  pending  a  niotion  for 
a  new  trial,  except  under  special  circumstances;  and  allegations  of 
misdirection,  and  that  the  verdict  is  contrary  to  the  weight  of  evidence, 
or  that  there  is  no  evidence  to  support  the  verdict,  are  not  speciai 
circumstances  within  the  meaning  of  this  rule  {Monk  v.  Bartram,  [18911 
1  Q.  B.  346).  [The  Court  will  order  security  for  costs  on  applications 
for  new  trials  ( Wighhuich  v.  Pope,  [1902]  2  K.  B.  99),  the  practice, 
following  the  Divisional  Court,  was  formerly  the  other  way ;  but  this 
case  expressly  overrules  Heckscher  v.  Crosley,  [1891]  1  Q.  B.  2241 
Where  a  plaintiff  who  was  applying  for  a  new  trial  was  a  foreigner 
resident  abroad,  and  had  been  ordered  to  give  security  for  the  costs 
of  the  trial,  it  was  held  that  the  proper  course  was  for  the  defendant 
to  apply  at  Chambers  for  the  amount  of  the  security  to  be  increased, 
and  that  an  appeal  would  lie  to  the  Court  of  Appeal  from  any  order 
made  on  such  application  {Bentsen  v.  Tayloi\  [1893]  2  Q.  B.  193). 

Upon  an  application  for  a  new  trial,  the  Court  may  draw  all 
inferences  of  fact,  not  inconsistent  with  the  finding  of  the  jury,  and 
if  satisfied  that  it  has  before  it  all  the  materials  necessary  for  finally 
determining  the  questions  in  dispute,  or  any  of  them,  or  for  awarding 
any  relief  sought,  give  judgment  accordingly ;  or  may  direct  the  motion 
to  stand  over  for  further  consideration,  and  direct  such  issues  or  questions 
to  be  tried  or  determined,  and  such  accounts  and  inquiries  to  be  taken 
and  made,  as  it  thinks  fit  (Order  40,  r.  10);  or  may  order  a  new  trial  on 
any  question,  without  interfering  with  the  finding  or  decision  on  any 
other  question  (Order  39,  r.  7).  Where  all  the  materials  necessary  for 
determining  the  question  in  dispute  are  before  the  Court,  it  may,  instead 
of  ordering  a  new  trial,  set  aside  the  judgment,  and  enter  judgment  for 
the  unsuccessful  party  at  the  trial  {Allcock  v.  Hall,  [1891]  1  Q.  B.  444; 
Williams  v.  Mercier,  1882,  9  Q.  B.  I).  337 ;  Hamilton  v.  Johnson,  1879, 
5  Q.  B.  D.  263;  Eastland  v.  Burchell,  1878,  3  Q.  B.  D.  432),  [but  cannot 
set  aside  findings  of  the  jury  which  have  not  been  objected  to  (OyUvie 
V.  West  Australian  Mortgage  Corporation,  [1896]  A.  C.  257)]. 

Where  a  new  trial  is  ordered,  and  no  direction  is  given  as  to  costs, 
primd  facie  the  costs  of  the  whole  of  tlie  litigation  follow  the  result  of 
the  new  trial  (Field  v.  G.  JV.  Ply.  Co.,  1878,  3  Ex.  D.  261 ;  Order  65,  r.  1 ; 
[see  also  Brotherton  v.  Metrojjolitan  District  Ply.,  etc.,  [1894]  1  Q.  B.  666)]. 

In  the  County  Court. — Where  a  judgment  is  given  in  the  County  Coui-t 
in  the  absence  of  the  defendant,  the  judge  may  order  a  new  trial  on 
such  terms  as  he  thinks  fit  (51  &  52  Vict.  c.  43,  ss.  90,  91).  In  any 
other  case,  the  judge,  whether  he  tried  the  action  himself  or  with  a  jury, 
may  order  a  new  trial  on  such  terms  as  he  thinks  fit,  and  in  the  mean- 
time stay  proceedings  {ibid.,  s.  93) ;  but  the  power  given  by  this  section 
is  subject  to  the  same  limitations,  and  must  be  exercised  on  the  same 
principles,  as  the  power  of  the  Court  of  Appeal  to  order  a  new  trial  iu 
the  High  Court  {Murtagh  v.  Barry,  1890,  24  Q.  B.  D.  632).  Where  an 
action  is  remitted  from  the  High  Court  to  the  County  Court  for  trial, 
it  becomes  a  County  Court  action,  and  any  application  for  a  new  trial 
must  therefore  be  made  to  the  County  Court  judge  (51  &  52  Vict, 
c.  43,  s.  65). 

An  application  for  a  new  trial  in  the  County  Court  may  be  made 
and  determined  on  the  day  of  trial  if  both  persons  are  present ;  or  may 
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be  made  at  the  first  Court  held  next  after  the  expiration  of  twelve 
clear  days  from  the  day  of  trial,  in  which  case  seven  clear  days'  notice 
must  be  given  to  the  registrar,  and  to  the  opposite  party,  stating  shortly 
the  grounds  of  the  application  (C.  C.  R.,  Order  52 ;  Order  31,  r.  la).  It 
may  be  made  a  condition  of  the  granting  of  the  application,  that  the 
action  shall  be  tried  with  a  jury,  though  it  was  not  originally  so  tried 
(C.  C.  R,  Order  31,  r.  2). 

No  appeal  lies  from  the  decision  of  a  County  Court  judge,  granting 
or  refusing  a  new  trial,  if  it  appears  that  he  applied  the  right  rule 
of  law  in  considering  whether  it  should  be  granted  (Row  v.  L.  &  K-  W. 
Rly.  Co.,  [1892]  1  Q.  B.  391;  [Smith  v.  Baker,  [1891]  A.  C.  325]);  but 
an  appeal  will  lie  to  the  Divisional  Court,  under  sec.  120  of  the  County 
Courts  Act,  1888,  on  the  ground  that  the  decision  is  wrong  in  point 
of  law  {Pole  V.  Bright,  [1892]  1  Q.  B.  603).  Upon  an  appeal  against  an 
order  for  a  new  trial,  the  Divisional  Court  has  jurisdiction  to  set  aside 
the  verdict,  and  enter  judgment  for  the  opposite  party  {Bryant  v.  North 
Metropolitan  Tramways  Co.,  1889,  6  T.  L.  R.  396).  [There  is  no  power 
in  a  County  Court  judge  on  an  application  for  a  new  trial  of  an  action 
tried  in  a  County  Court  to  enter  judgment  for  the  applicant  {Rohin^on 
V.  Faiocett,  [1901]  2  K.  B.  325).] 

In  CHminul  Cases. — There  is  no  jurisdiction  to  order  a  new  trial  in 
the  case  of  treason  or  felony,  but  only  in  the  case  of  a  misdemeanor 
which  has  been  tried  in  the  Queen's  Bench  Division,  either  upon  a 
criminal  information,  or  after  a  removal  into  the  High  Court  by  writ  of 
certiorari  {A.-G.  of  Neio  South  Wales  v.  Bertrand,  1867,  L.  R.  1  P.  C. 
520;  R.  V.  Mawbey,  1795,  6  T.  R.  619,  638).  A  new  trial  will  not,  it 
seems,  be  granted  after  an  acquittal,  in  any  case  in  which  the  defendant, 
if  convicted,  would  be  liable  to  imprisonment  {R.  v.  Duncan,  1881, 
7  Q.  B.  D.  198;  R.  v.  Russell,  1853,  23  L.  J.  M.  C.  173);  [but  otherwise 
where  the  object  of  the  proceedings  is  substantially  to  try  a  civil  right] 
{R.  V.  Chorleij,  1848,  12  Q.  B.  515;  see  also  R.  v.  North-Eastern  Rly., 
1901,  70  L.  J.  K.  B.  548).  The  decision  of  the  Divisional  Court,  upon  an 
application  for  a  new  trial  in  a  criminal  case,  is  final 

Where  there  has  been  a  mis-trial  in  a  criminal  case,  a  venire  de  novo 
may  be  awarded,  and  a  new  trial  had  thereon,  not  only  in  the  case  of  a 
misdemeanor,  but  also  in  the  case  of  treason  or  felony.  In  R.  v.  Yeadon, 
1862,  31  L.  J.  M.  C.  70,  on  an  indictment  at  Quarter  Sessions  for  an 
assault  occasioning  actual  bodily  harm,  the  jury  found  the  defendant 
guilty  of  a  common  assault,  and  the  chairman,  mistaking  the  law,  refused 
to  take  the  verdict,  and  told  the  jury  that  they  must  either  find  the 
defendant  guilty  or  acquit  him,  and  the  jury  then  found  him  guilty 
simply.  It  was  held  that  the  first  verdict,  being  a  lawful  one,  ought  to 
have  been  taken,  and  that  there  had  been  a  mis-trial ;  and  a  veni/e  de 
novo  was  awarded.  (See  also  R.  v.  Saunders,  [1899]  1  Q.  B.  490;  R. 
V.  Fowler,  1821,  4  Barn.  &  Aid.  273;  and  as  to  the  distinction  between 
a  venire  de  novo  and  a  new  trial,  see  William  v.  Lewis,  1  Wils.  48.)  See 
Archbold's  Criminal  Practice,  1905  ed.,  pp.  291  et  seq. 

[By  the  Criminal  Appeal  Act,  1907,  7  Edw.  vii.  c.  23,  s.  20  (1),  after 
the  18th  April  1908  writs  of  error  and  the  powers  and  practice  now 
existing  in  the  High  Court  as  to  new  trials  or  the  granting  thereof  in 
criininal  cases  are  abolished.  The  Act  establishes  a  special  Court  of 
Criminal  Appeal,  and  lays  down  a  new  procedure  for  all  appeals  in 
criminal  cases.] 

[See  Appeals,  Vol.  I.  p.  389 ;  County  Courts,  Vol.  IV.  p.  128.] 
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New  Trustee— See  Trusts;  Vesting  Orders. 

New    Trustees,    Appointment   of.— See  Trusts 

Trustee.  * 

NeAV  Year's  Day.— In  England,  in  the  seventh  centur}',  the 

year  was  reckoned  from  Christmas  Day,  and  this  continued  to  be  so 
until,  in  the  twelfth,  the  Anglican  Church  adopted  the  25th  of  March 
as  the  beginning  of  the  year ;  which  practice  was  also  adopted  bv  tlie 
civilians  of  the  fourteenth  century.  This  style  continued  until  the 
passing  of  the  Statute  24  Geo.  ii.  c.  23,  by  which  the  legal  year  was 
ordered  to  commence  on  January  1st.  In  Scotland  the  year  was 
ordered  to  commence  on  the  1st  of  January  instead  of  the  25th  of 
March  1600,  by  a  proclamation  dated  the  17th  of  December  1599. 
By  34  &  35  Vict.  c.  17,  New  Year's  Day  is  made  a  bank  holiday  iu 
Scotland,  and  bills,  etc.,  becoming  due  on  that  day  are  payable  on  the 
following  day. 

New  Zealand,  Dominion  of ,— Area.— The  Dominion  of 

New  Zealand,  comprising  the  three  principal  islands  of  North,  Middle 
and  Stewart  Islands,  together  with  the  dependent  islands,  Chatliam, 
Auckland,  Kermadec  and  Cook's,  has  a  total  area  of  104,751  square  miles, 
or  about  twice  as  large  as  England. 

History. — New  Zealand  was  discovered  by  Tasman  in  1642,  and 
thirty-seven  years  later  Captain  Cook  explored  the  islands  and  took 
possession  of  them  in  the  name  of  King  George  iii.  Until  1814  they 
were  mainly  resorted  to  by  whalers  and  traders,  but  in  that  year  a 
church  mission  from  New  South  Wales  was  established  and  paved  the 
way  for  colonists.  On  February  5,  1840,  the  native  chiefs  ceded  the 
sovereignty  of  New  Zealand  to  Great  Britain  by  the  Treaty  of  Waitangi, 
and  by  Proclamation  (Lond.  Gaz.,  October  2,  1840,  p.  2179)  tlie 
sovereignty  was  vested  in  the  Crown.  New  Zealand  was  at  first  a 
dependency  of  New  South  Wales,  but  was  severed  therefrom  and  created 
a  separate  colony  by  Letters  Patent  of  November  16,  1841,  under  3  &  4 
Vict.  c.  62.  The  settlement  of  the  colony  was  chiefly  due  to  the  New 
Zealand  Chartered  Company,  which  surrendered  its  charter  in  1850,  the 
colonisation  being  from  six  different  centres,  between  which  communica- 
tion was  for  long  both  infrequent  and  irregular.  The  first  legislature 
was  established  by  the  Letters  Patent  of  1841.  Of  the  subseijuent 
changes  an  outline  is  given  under  the  heading  CoTistitiUion,  below. 
Kesponsible  government  dates  from  1852.  From  1845  to  1848,  and 
again  from  1860  to  1870,  Maori  wars  took  place;  by  1871,  however, 
peace  was  finally  established.  By  Proclamation  of  September  9,  1907 
(printed  in  Appendix  to  St.  R.  &  0.,  1907),  the  title  of  "The  Dominion 
of  New  Zealand  "  was  conferred  on  the  colony. 

Alterations  in  Boundaries. — In  1863,  by  the  New  Zealand  Boundaries 
Act,  1863,  26  &  27  Vict.  c.  23,  the  limits  of  the  colony  were  defined  as 
including  certain  islands.  By  Letters  Patent  of  January  18,  1887 
(St.  K.  &  0.,  Kev.  1904,  vol.  ix.,  "  New  Zealand,"  p.  4),  the  Kermadec 
Islands  were  annexed  to  New  Zealand,  and  the  boundaries  of  the 
dominion  were  altered  so  as  to  include  the  Cook  and  other  Pacific 
Islands  (q.v.)  by  Order  in  Council  of  May  13,  1901  (ifnd.,  p.  G).  The 
latter  Letters  Patent  were  issued  under  the  Colonial  Boundaries  Act, 
1895,  58&59  Vict.  c.  64,  which  also  legalised  the  previous  alterations. 
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Earlier  Constitutions. — The  first  legislative  council  established  by 
the  Letters  Patent  of  1841  erecting  the  colony  (see  above)  was  purely 
nominative,  and  so  continued  until  1847.  By  Charter  of  December  23, 
1846  (published  in  Lo^id.  Gaz.,  December  29, 1846,  p.  5997),  representa- 
tive institutions  were  introduced.  By  the  New  Zealand  Constitution 
Act,  1852, 15  &  16  Vict.  c.  72,  constitutional  government  was  established, 
consisting  of  a  Governor,  Legislative  Council,  and  House  of  Eepresenta- 
tives,  whose  powers  were  regulated,  and  provision  was  made  as  to  the 
sale  of  waste  lands,  and  power  was  given  to  Her  Majesty  to  provide  by 
letters  Patent  for  native  laws  and  customs.  The  colony  was  divided 
into  six — later  on  nine — provinces,  each  under  a  Superintendent  and 
Provincial  Council  elected  by  all  householders.  By  the  New  Zealand 
Constitution  (Amendment)  Act,  20  &  21  Vict.  c.  53,  the  colonial  legis- 
lature was  empowered  to  vary  or  alter  the  provisions  of  the  Act  of 
1852.  In  1863  the  entire  control  of  native  affairs  was  handed  over  to 
the  colonial  government.  The  provincial  form  of  government  established 
by  the  Constitution  Act  of  1852  was  abolished  in  1875  by  Colonial  Act, 
39  Vict.  No.  21,  and  the  colony  was  divided  into  counties  and  boroughs, 
the  powers  of  the  superintendents  and  provincial  officers  being  trans- 
ferred to  the  Governor  or  to  local  boards  of  the  Dominion  of  New  Zealand. 

Existing  Constitution. — The  present  constitution  is  founded  on  the 
Act  of  1852  as  amended  by  subsequent  colonial  legislation.  The  execu- 
tive power  is  in  the  Governor,  assisted  by  an  Executive  Council,  consisting 
of  eight  responsible  ministers.  The  office  and  duties  of  the  Governor 
and  Commander-in-Chief  are  regulated  by  Letters  Patent  of  November  18, 
1907  (printed  in  Appendix  to  St.  E.  &  0.,  1907).  The  Parliament  or 
General  Assembly  consists  of  two  Houses — a  Legislative  Council  and  a 
House  of  Ptepresentatives. 

Legislative  Council. — The  Council  is  composed  of  thirty-eight  paid 
members  appointed  by  the  Governor,  originally  for  life,  but  now,  under 
the  Colonial  Act  of  1891,  for  seven  years.  This  arrangement  varies  from 
that  governing  the  Upper  House  in  the  various  States  of  the  Common- 
wealth.    See  article,  New  South  Wales. 

House  of  Representatives. — This  House  consists  of  eighty  paid  members, 
of  whom  four  are  Maori  members  elected  by  the  four  Maori  electoral 
districts.  Members  must  be  male  electors  not  legally  disqualified — no 
other  qualification  being  necessary — and  are  elected  for  three  years. 
The  European  franchise  is  extended  to  all  adult  persons  of  both  sexes, 
resident  one  year  in  the  colony  and  three  months  in  one  electoral  dis- 
trict, and  registered  as  electors.  The  Maori  franchise  is  exactly  the 
same  as  the  European,  save  that  registration  is  not  necessary.  The 
-constitution  of  and  electorate  for  the  House  of  Kepresentatives  approxi- 
mates, therefore,  to  those  of  five  of  the  six  Australian  States.  See  article, 
New  South  Wales. 

Assent  to  Bills. — The  law  relating  to  the  reservation  of  Bills  for  His 
Majesty's  pleasure,  and  as  to  the  assent  or  dissent  of  the  Governor  of  the 
dominion  to  Bills  and  their  subsequent  disallowance  by  Order  in  Council, 
is  contained  in  sees.  56-59  of  the  1852  Constitution  Act,  15  &  16  Vict. 
c.  72.  These  provisions  follow  those  which  regulated  Bills  of  the 
Australian  State  Legislatures,  before  the  regulations  as  to  reserved 
Bills  were  simplified  and  reformed  in  1907.     See  New  South  Wales. 

Local  Government. — For  local  government  purposes  the  dominion  is 
divided  into  101  municipalities  and  97  counties.  The  counties  are 
subdivided  into  road   and  town  districts.      There  are  also  river  and 
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harbour  boards.  The  ratepayers  in  road  districts  are  qualified  to  vote 
for  members  of  county  councils,  and  all  the  ratepayers  of  a  road 
district  elect  the  members  of  the  road  board. 

Zaivs.—The  laws  of  New  Zealand  are  English  in  their  origin. 
Imperial  Acts  in  force  on  January  14,  1840,  being  applied  by  21  &  22 
Vict.  No.  2.  The  Criminal  Law  was  codified  in  1893.  The  laws  of  the 
colony  have  never  been  revised,  but  an  annual  volume  is  publislied.  An 
excellent  index  was  published  in  1905  by  E.  Y.  Redward,  showing  *all 
the  imperial  statutes  and  colonial  ordinances  and  Acts  in  force  at  the 
end  of  1904,  chronologically  arranged,  together  with  a  list  of  obsolete 
ordinances  and  Acts.  The  early  regulations  as  to  the  settlement  of  Crown 
lands  are  detailed  at  p.  1228  of  Pulling's  Index  to  the  Loiidon  Gazette. 

Courts  of  Law. — The  Supreme  Court  of  New  Zealand  was  established 
by  Ordinance  No.  1  of  Session  2  (December  22,  1841),  and  is  now  regu- 
lated by  Act  No.  29  of  1882  as  amended  by  Acts  Nos.  23  of  1884,  16  of 
1893,  and  15  of  1904.  The  Supreme  Court  has  original  civil  and  criminal 
as  well  as  appellate  jurisdiction.  It  is  constituted  by  a  Chief  Justice  and 
five  Puisne  Judges.  To  it  appeals  lie  from  inferior  Courts  and  from  the 
High  Court  of  the  Cook  Islands.  From  the  Supreme  Court  appeals  lie 
to  His  Majesty  in  Council,  and  are  regulated  by .  Order  in  Council 
of  May  16,  1871  (St.  K.  &  0.,  Rev.,  vol.  vi.,  "Judicial  Committee." 
p.  68).    See  Privy  Council. 

There  are  also  district  Courts  and  stipendiary  magistrates  Courts 
from  which  appeals  lie  to  the  Supreme  Court.  A  native  Land  Court. 
having  jurisdiction  over  aboriginals  and  half-castes,  was  established  by 
Act  No.  43  of  1894,  and  is  constituted  by  a  Chief  Judge  and  such  other 
judges  and  assessors  as  the  Governor  may  determine.  Appeals  lie  to 
the  Native  Appellate  Court,  which  is  constituted  in  the  same  way  as  the 
native  Land  Court. 

Application  of  Imperial  Acts. — The  statutes  relating  to  the  constitu- 
tion of  the  dominion  have  been  referred  to  above. 

By  20  &  21  Vict.  c.  51,  as  amended  by  29  &  30  Vict.  c.  104, »a  loan 
of  £500,000  was  guaranteed  by  the  Imperial  Government  towards  the 
public  service  of  the  colony  to  issue  out  of  the  Consolidated  Fund,  repay- 
ment thereof  to  be  charged  on  the  revenues  of  the  colony;  and  by 
33  &  34  Vict.  c.  40,  as  amended  by  36  &  37  Vict,  c  15,  a  further 
sum  of  £1,000,000  was  guaranteed  by  the  Imperial  Government 
towards  the  construction  of  roads,  bridges,  etc.,  in  the  colony,  to  issue 
out  of  the  Consolidated  Fund,  and  repayment  thereof  to  be  charged  on 
the  revenues  of  the  colony. 

There  remain  for  notice  various  Orders  in  Council  by  which,  under 
statutory  powers.  Imperial  Acts  have  been  applied  to  New  Zealand 

On  August  1,  1896,  the  Imperial  Coinage  Acts  were  applied  to  New 
Zealand  by  the  same  Order  in  Council  (St.  R.  &  0.,  Rev.  1904,  vol.  il, 
"  Coin,  Colonies,"  p.  28)  as  applied  those  Acts  to  the  Australian  States. 

Probates  granted  in  New  Zealand  are  recognised  by  the  home  Courts 
(ibid.,  vol.  i.,  "Administration,"  p.  1),  and  property  paying  dwith  duties 
there  is  exempted  from  payment  over  again,  under  Sir  W.  Harcourt's 
Finance  Act  {ibid.,  vol.  iv.,  "Death  Duties,"  p.  1). 

As  to  Copyright  (q.v.),  the  Berne  Convention  applies  throughout  His 
Majesty's  dominions,  and  the  Vienna  Convention  has  been  applied  to 
New  Zealand  by  Order  in  Council  of  February  2,  1895  {ibid.,  vol.  il, 
"  Copyright,"  p.  31).  The  provisions  of  46  &  47  Vict.  c.  57,  s.  103,  as  to 
patents,  trade  marks  and  copyright  in  designs  (now  replaced  by  7  Edw.  VXL 
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c.  29,  8.  91)  have  been  applied  to  the  dominion,  by  Order  in  Council  of 
February  8,  1890  {ibid.,  vol.  ix.,  "Patents,"  etc.,  p.  1). 

The  New  Zealand  Extradition  Act,  1874,  has  been  incorporated  with 
the  Imperial  Extradition  Acts,  by  Order  in  Council  of  May  13,  1875 
{ibid.,  vol.  v.,  "Fugitive  Criminal,"  p.  311),  and  for  the  purpose  of  inter- 
colonial backing  of  warrants  the  dominion  has,  under  Part  II.  of  the 
Fugitive  Offenders  Act,  1881,  been  grouped  with  the  six  Common- 
wealth States  and  Fiji  by  Order  in  Council  of  August  23,  1883  {ibid., 
p.  324). 

As  to  ships  and  shipping,  certificates  of  competency  granted  to  masters, 
mates,  and  engineers  by  the  Governor,  or  other  proper  authority  for 
the  time  being,  of  New  Zealand,  are  under  an  Order  in  Council  of  May  9, 
1891  {ibid.,  vol.  viii.,  "  Merchant  Shipping,"  p.  46),  as  amended  by  Order 
in  Council  of  October  22,  1906  (St.  K.  &  0.,  1906,  p.  397),  equivalent  to 
those  granted  by  the  Imperial  Board  of  Trade.  Under  Order  in  Council 
of  November  26, 1886  (St.  E.  &  0.,  1904,  vol.  viii.,  "  Merchant  Shipping," 
p.  126),  certificates  for  passenger  steamers  granted  under  New  Zealand 
legislation  are  of  the  same  force  as  if  granted  under  the  Imperial 
Merchant  Shipping  Acts. 

By  Order  in  Council  of  March  25,  1887  {ibid.,  "Medical  Profession," 
p.  4),  Part  II.  of  the  Medical  Act,  1886,  49  &  50  Yict.  c.  48,  has  been 
applied  to  the  dominion,  with  the  result  that  persons  holding  recog- 
nised New  Zealand  diplomas  are  entitled  to  be  registered  as  colonial 
practitioners  in  the  medical  register  without  examination  in  the  United 
Kingdom. 

By  Orders  in  Council  of  March  7  and  April  21,  1904  (St.  E.  &  0., 
1904,  pp.  635, 638),  the  Colonial  Solicitors  Act,  1900,  has  been  extended 
to  the  dominion ;  accordingly  men  who  are  Solicitors  of  the  Supreme 
Court  of  New  Zealand  can  be  admitted  to  be  Solicitors  of  the  Supreme 
Courts  in  England,  or  Ireland,  or  law-agents  in  Scotland,  in  accordance 
with  the  conditions  imposed  by  those  orders. 

DepeTidencies,  Area  and  Earlier  History. — The  Cook  and  other  South 
Pacific  Islands  have  an  area  of  about  280  square  miles,  or  about  the 
size  of  Anglesey.  They  were  placed  under  British  protection  during 
1888-9,  from  which  time  until  1901  a  Eesident,  paid  by  the  Govern- 
ment of  New  Zealand  and  responsible  to  the  Governor  of  that  colony, 
administered  the  islands.  In  1891  an  Elective  Federal  Parliament  was 
established  to  legislate  for  the  whole  group,  though  each  island  retained 
self-government  in  purely  local  affairs.  The  Federal  Executive  Council 
was  formed  of  the  Arikis,  or  kings  and  queens,  who  were  the  chief 
landowners  and  at  whose  head  the  chief  queen  was.  A  Supreme  Court 
was  established,  over  which  the  Eesident  presided  as  Chief  Justice. 
All  legislation  and  administrative  acts  had  to  obtain  the  Eesident's 
approval.  The  whole  group  was  annexed  to  New  Zealand  by  6rder 
in  Council  of  May  13,  1901  (see  above),  and  placed  under  one  ad- 
ministration. By  Act  of  1903  Niue  Island  was  given  a  separate 
administration. 

Constitution,  Laws,  and  Courts  of  Law. — Under  "  the  Cook  and  other 
Islands  Government  Act,  1901,"  as  amended  by  Acts  of  1902  and  1903, 
the  Federal  Parliament  and  the  Native  Councils  are  continued,  but 
their  names  changed  to  the  "Federal  Council  "  and  "Island  Councils" 
respectively.  The  Federal  Council  is  to  legislate  by  Federal  Ordinances 
for  all  tlio  islands,  and  the  Island  Councils  by  Local  Ordinances  for  the 
inhabitants  within  their  respective  jurisdictions.     Federal  and  Local 
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Ordinances  must  be  transmitted  by  the  Eesident  Commissioner  to  the 
Governor  of  New  Zealand,  and  have  no  force  until  assented  to  by  him. 
The  Governor  is  empowered  by  Order  in  Council  to  direct  that  any 
New  Zealand  laws  other  than  laws  relating  to  intoxicating  liquors  shall 
operate  in  the  islands  with  or  without  modifications,  and  that  the  laws  in 
force  in  the  islands  shall  be  amended  or  repealed.  The  Governor  was 
further  empowered  to  establish  by  Order  in  Council  a  tribunal,  or 
appoint  officers  to  ascertain  and  determine  the  title  to  lands  within  the 
islands,  distinguishing  those  acquired  by  native  customs  and  usages 
from  those  otherwise  lawfully  acquired.  The  New  Zealand  customs 
tariff  is  applied  to  the  islands,  but  may  be  modified.  The  laws  are 
enforced  by  the  High  Court,  which  has  jurisdiction  through  all  the 
islands,  save  Nine,  in  all  cases  of  a  more  serious  nature  amongst  natives, 
in  criminal  charges  against  foreign  residents,  or  in  cases  between  foreign 
residents,  or  between  foreign  residents  and  Maoris.  The  Chief  Judge 
can  send  any  case  of  a  criminal  nature  against  a  foreign  resident  for 
trial  before  a  Court  constituted  under  the  Pacific  Order  in  Council,  1893 
(St.  K.  &  0.,  Eev.  1904,  vol.  v.,  "  Foreign  Jurisdiction,"  p.  484).  See 
Pacific  Islands.  Appeals  from  the  decision  of  the  High  Court  lie  to 
the  Supreme  Court  of  New  Zealand,  and  therefrom  to  His  Majesty  in 
Council.  There  are  also  local  Courts  presided  over  by  the  European 
resident  agent  in  each  island,  which  deal  with  minor  off'ences,  and 
from  which  appeals  lie  to  the  High  Court.  These  local  Courts  have 
superseded  the  native  or  Arikis'  Courts,  and  have  all  their  powers. 

[See  Colonial  Office  List;  Encydopcedia  BHtannica ;  Neio  Zealand 
Statutes;   New  Zealand  Law  Bepm^ts.'] 

Next  is  an  abbreviation  of  "nearest"  (Booth  v.  Vicars,  1844, 
1  Coll.  C.  C,  at  p.  11;  63  E.  E.  297),  the  ordinary  sense  of  the  word 
implies  a  being  nearest  or  nighest,  not  merely  by  way  of  propinquity, 
as  when  it  is  said  of  three  persons  on  three  chairs  in  a  row  that  those 
on  the  outside  are  equally  near  or  next  the  centre  one,  but  also  by  way 
of  arrangement,  succession,  or  relationship,  as  when  in  the  same  case, 
beginning  at  one  end,  the  persons  are  referred  to  respectively  as  numbers 
one,  two,  and  three  (Kindersley,  V.-C,  in  Southgate  v.  Clinch,  1858,  27 
L.  J.  Ch.  651).  Primdfacie  either  sense  may  be  applicable  (Page  Wood, 
V.-C,  in  Eastwood  v.  Lockwood,  1867,  L.  E.  3  Eq.  487).  Which  sense  is 
to  be  applied  in  any  given  case,  will  therefore  depend  upon  the  intention 
of  the  person  using  the  word,  a  question  of  fact  to  be  determined  by 
evidence,  and  depending,  apart  from  an  express  indication,  on  the 
nature  of  the  legal  act  and  the  whole  circumstances  of  the  case.  That 
sense  will  primarily  be  applied  which  gives  the  best  effect  to  the  word 
and  does  not  make  nonsense,  and  the  onus  of  showing  that  a  different 
meaning  was  intended  will  lie  on  the  person  so  alleging  (Grove,  J.,  in 
Richards  v.  M'Bride,  1881,  8  Q.  B.  D.,  at  p.  122 ;  Parke,  B.,  in  Becke  v. 
Smith,  1836,  2  Mee.  &  W.,  at  p.  195). 

The  cases  on  the  interpretation  of  "  next "  may  be  grouped  under  two 
heads,  according  as  the  word  refers  to  time  or  to  relationship.  And  first, 
as  to  next  before,  or  next  after,  in  point  of  time.  Primarily  the  word 
will  be  strictly  construed.  Thus  the  words  "  next  before  any  suit  or 
action"  in  the  Prescription  Act,  2  &  3  Will.  IV.  c.  71,  sees.  1,  4,  and 
5,  mean  next  before  some  action,  and  not  necessarily  that  pending,  this 
interpretation  not  introducing  any  absurdity  or  inconsistency  (Cooper 
V.  Huhhuck,  1862,  31  L.  J.  C.  P.  323 ;  Richards  v.  Fry,  1838,  7  Ad.  &  E. 
VOL.  IX.  42 
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698).  So  in  12  Anne,  st.  2,  c.  12,  s.  2,  the  words  "next  presentation" 
and  "  next  avoidance  "  refer  to  the  actual  time  when  the  vacancy  occurs, 
and  not  to  the  time  when  the  purchase  of  the  right  to  present  is  com- 
pleted (^FaM  V.  Bishop  of  Lincoln,  1875,  L.  R  10  C.  P.  518).  And 
where  a  contract  provided  for  payment  "  on  the  29th  of  February  next 
ensuing,"  the  words  were  given  effect  to  by  making  the  day  the  29th  of 
February  of  the  next  leap  year  {Chapman  v.  Beecham,  1842, 12  L.  J.  Q.  B. 
42),  though  ordinarily  the  words  "        th  day  of  next,"  or  "  next 

ensuing,"  will  be  construed  as  "  th  instant,"  the  word  "  next "  applying 
to  the  day  as  well  as  to  the  month  (Chapman  v.  Beecham,  sitpra;  Broivn 
V.  Smith,  1840,  8  Dowl.  867),  even  when  the  contract  is  dated  a  prior 
day  in  the  same  month  {Dawes  v.  Charsley,  1886,  W.  N.  pp.  37,  78). 
At  the  same  time,  evidence  of  a  custom  to  construe  such  phrases 
in  a  different  way,  as  to  reckon  "  the  next  two  months "  not  from 
the  date  of  the  contract,  but  from  the  1st  of  the  next  succeeding 
month,  will,  in  the  absence  of  context  to  the  contrary,  be  admissible 
{Bissell  V.  Beard,  1873,  28  L.  T.  740).  And  if  a  strict  grammatical 
interpretation  leads  to  an  unreasonable  result,  a  more  liberal  one 
will  be  adopted.  Thus  in  the  case  of  Acts  referring  to  rating  appeals 
and  the  like,  the  words  "  next  sessions "  have  been  held  to  mean 
next  possible  or  practicable  sessions  {Richards  v.  M'Bride,  supra ; 
B.  V.  Justices  of  Surrey,  1880,  L.  K.  6  Q.  B.  D.  100;  B.  v.  Justices  of 
Sussex,  1865,  34  L.  J.  M.  C.  69  ;  B.  v.  Justices  of  Flintshire,  1797,  7  T.  K. 
200;  B.  V.  Justices  of  Yorkshire,  1789,  3  T.  K.  150),  and  the  appellant 
will  be  allowed  a  reasonable  time  for  considering  whether  he  will  appeal 
or  not  {B.  v.  Justices  of  Surrey,  supra  ;  B.  v.  Justices  of  Sussex,  supra  ;  B. 
V.  Justices  of  Flintshire,  supra).  So  in  licensing  appeals  "  next  practicable 
Quarter  Sessions "  means  the  first  sessions  which  will  be  held  after 
there  has  been  time  to  give  the  necessary  notices  (Paterson's  Licensing 
Acts,  1907  ed.,  p.  53).  So,  under  the  Sunday  Closing  (Wales)  Act,  1881, 
44  &  45  Vict.  c.  61,  s.  3,  which  provided  that  the  Act  should  commence 
on  "  the  day  next  appointed  "  for  the  Brewster  Sessions,  it  was  held  that 
the  day  pointed  out  was  that  one  which  after  the  passing  of  the  Act 
should  be  next  appointed,  for  to  read  it  as  "  the  next  day  appointed " 
would  be  to  change  the  word  "  next "  from  an  adverb  to  an  adjective, 
and  there  was  nothing  in  the  Act  to  show  that  it  was  so  intended 
{Bichards  v.  M'Bride,  supra). 

When  the  word  "  next  "  refers  to  relationship,  similar  rules  of  con- 
struction prevail,  and  unless  the  person  using  the  word  has  made  his 
own  arrangement,  the  ordinary  meaning  will  prevail.  This  was  said 
of  the  plirase  "next  entitled  in  remainder"  {Turton  v.  Lambarde,  1860, 
29  L.  J.  Ch.  361 ;  1  De  G.,  F.  &  J.  945  ;  45  E.  R  453);  and  the  words 
"  next  surviving  son  "  and  "  next  survivor  according  to  seniority  of  age 
and  priority  of  birth"  have  been  held  to  indicate  the  next  y(^unger, 
and  not  the  next  elder  {Eastwood  v.  Lovkwood,  supra).  Similarly  "next 
eldest  brother"  has  been  held  to  mean  the  next  younger  and  not  the 
next  elder  {Crofts  v.  Beamish,  [1905]  2  Jr.  K.  349).  So,  according  to 
Coke  on  Littleton,  88a,  "  next  friend "  means  next  of  blood,  pointing 
out  consanguinity  instead  of  affinity,  and  the  eldest  of  those  of  equal 
degree.  In  the  same  way,  "  next  heir  "  or  "  next  heir-at-law  "  means 
the  time  heir,  and  not  the  next  of  kin,  the  words  being  of  purchase  and 
not  of  limitation  {In  re  Barry  and  Dagys,  1885,  L.  R  31  Ch.  I).  130 ; 
Doe  d.  Knight  v.  Chafey,  1847,  17  L.  J.  Ex.  154 ;  Southgate  v.  Clinch, 
supra).     But  "  next  male   kin,"   "  next  personal  representatives,"  and 
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"  next  legal  representatives  "  refer  not  to  one  person,  but  to  a  class  of 
persons,  namely,  the  nearest  of  kin,  accordinc^  to  the  Statute  of  Dis- 
tribution, living  at  the  testator's  death,  who  will  take  primarily  as  joint 
tenants  {In  re  Chapman;  Ellick  v.  Cox,  1883,  W.  N.,  at  p.  232-  32 
W.  R.  424;  StockdaU  v.  Nicholson,  1867,  L.  R.  4  Eq.  359;  Boothw  Vicars 
1844,  13  L.  J.  Ch.  147 ;  1  Coll.  C.  C.  6 ;  63  E.  R.  297). 

Next  Avoidance;  Next  Presentation SeeADvow- 

son;  Presentation;  Next. 

Next  Friend. — A  person  who  is  under  disability,  whether  such 

disability  arise  from  infancy  or  mental  incapacity,  is  unable  to  sue 
without  the  assistance  of  some  other  person,  who  may  conduct  the  pro- 
ceedings on  his  behalf,  and  may  be  responsible  for  costs.  Such  person  is 
called  the  next  friend  {prochein  amy,  j)foximun  amicus).  Every  appli- 
cation to  the  Court  on  behalf  of  an  infant  is  made  by  liim  through  a  next 
friend ;  nor  can  a  person  of  unsound  mind  (that  is,  as  distinguished  from 
-a  lunatic,  one  not  so  found  by  inquisition)  approach  the  Court  except 
through  the  medium  of  a  next  friend.  Formerly  a  next  friend  was 
also  required  in  the  case  of  a  feme  coverte  plaintiff;  but  the  Married 
Women's  Property  Act,  1882,  45  &  46  Vict.  c.  75,  has  altered  the  status 
of  married  women  in  this  as  in  other  respects,  and  by  sec.  1  (2)  of  that 
Act  a  married  woman  is  now  capable  of  suing  and  being  sued  in  all 
respects  as  if  she  was  a  feme  sole.  Accordingly,  the  Rules  of  the  Supreme 
Oourt,  1883,  provide  that  married  women  may  sue  and  be  sued  as 
provided  by  the  Act  above  referred  to  (Order  16,  r.  16).  This  article, 
therefore,  will  be  confined  to  a  consideration  of  the  position  of  next 
friends  of  infants  and  persons  of  unsound  mind,  and  of  the  rules  and 
practice  of  the  Court  relating  to  them. 

A.  Of  Infants. 

By  the  common  law  infants  could  not  sue  or  defend  except  by 
guardian.  The  next  friend  was  not  known  before  the  Statute  of  Weet- 
minster  1  (3  Edw.  i.  c.  48)  and  Westminster  2(13  Edw.  i.  c.  15).  It  has 
been  said  that  at  law  an  infant  could  see  either  by  guardian  or  by 
prochein  amy  (per  guardianum  or  per  proocimum  amicum)  admitted  by  tlie 
Court  for  that  purpose  ;  and  if  the  admission  were  to  sue  per  gimrdianum 
when  it  should  be  per  proodmum  amicum,  it  was  well  enough,  there 
being  many  precedents  both  ways,  but  if  he  was  sued  it  must  be  per 
guardianum  (Jacob's  Law  Dictionary,  10th  ed.,  1782;  Co.  Litt.  1356; 
2  In^t.  261).  In  later  times,  however,  it  was  the  invariable  practice  for 
an  infant  to  sue  at  law  by  prochein  amy,  and  defend  by  guardian.  In 
the  Courts  of  law  the  prochein  amy  was  assigned  by  the  Court,  of  which 
he  was  considered  to  be  an  officer ;  in  the  Court  of  Chancery,  on  the 
other  hand,  no  order  was  required,  Init  any  person  could  as  next  friend 
of  an  infant  voluntarily  institute  proceedings  on  his  behalf. 

This  distinction  between  proceedings  at  law  and  in  equity  respec- 
tively no  longer  exists,  for  under  the  present  practice  infants  sue  as 
plaintiffs  by  their  next  friends  in  the  manner  before  the  Rules  of  the 
Supreme  Court,  1883,  practised  in  the  Chancery  Division  (Order  16, 
r.  16).  Nor  is  this  rule  confined  to  the  institution  of  an  action  properly 
so  called,  but  every  application  to  the  Court  of  whatever  nature  (as,  eg. 
a  motion  to  remove  a  next  friend.  Cox  v.  Wrvjht,  1863,  9  Jur.  N.  S. 
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981),  must  be  made  on  behalf  of  an  infant  by  next  friend.  The  next 
friend  can  only  apply  as  such,  or  rather  the  application  is  the  application 
of  the  infant  by  his  next  friend  (Fidduck  v.  Boultbee,  1852,  2  Sim.  N.  S. 
223;  61  E.  R.  326). 

Why  Next  Friend  so  Styled, — 

"Where  an  infant  claims  a  right  or  suffers  an  injury,  on  account  of  which 
it  is  necessary  to  resort  to  the  jurisdiction  of  the  Court  of  Chancery,  his 
nearest  relation  is  supposed  to  be  the  person  who  will  take  him  under  his 
protection,  and  institute  a  suit  to  assert  his  rights  or  to  vindicate  his  wrongs  ; 
and  the  person  who  institutes  a  suit  on  behalf  of  an  infant  is,  therefore,  termed 
bis  next  friend.  But  as  it  frequently  happens  that  the  nearest  relation  of 
the  infant  himself  withholds  the  right,  or  does  the  injury,  or  at  least  neglects 
to  give  that  protection  to  the  infant  which  his  consanguinity  or  affinity  calls 
upon  him  to  give,  the  Court,  in  favour  of  infants,  will  permit  any  person  to 
institute  suits  on  their  behalf;  and  whoever  acts  thus  the  part  which  the 
nearest  relation  ought  to  take  is  styled  the  next  friend  of  the  infant." 

(Lord  Redesdale,  p.  26;  Andrews  v.  CradocJc,  1713,  Prec.  Ch.  367;  24 
E.  R.  170  ;  Anon.,  1737, 1  Atk.  569  ;  Fijrev.  Co^mtess  of  Shaftesbury,  1722, 
2  P.  Wms.  p.  119 ;  24  E.  R.  p.  664). 

Who  may  he  Next  Friend. — The  father  of  an  infant  can  claim  the 
right  to  be  appointed  next  friend  as  against  a  stranger,  where  his 
interests  and  those  of  the  infant  do  not  conflict  ( Woolf  v.  Pemherton^ 
1877,  6  Ch.  D.  19);  and  so  also  a  testamentary  guardian  {Hutchinson  v. 
Norwood,  1885,  31  Ch.  D.  237). 

A  defendant  ought  not  to  be  the  next  friend  {Fayne  v.  Little,  1851, 
13  Beav.  114;  51  E.  R.  45;  Anon.,  1847,  11  Jur.  258),  unless  indeed  he 
be  a  mere  formal  party  {In  re  Taylor,  Taylor  v.  Taylor,  1881,  W.  N.  51). 
The  name  of  a  defendant,  who  was  also  next  friend  of  the  plaintiffs^ 
sued  with  his  wife  as  a  co-defendant,  was  struck  out,  and  his  wife 
ordered  to  defend  alone  {Lewis  v.  Nobis,  1878,  8  Ch.  D.  591). 

A  married  woman  cannot  act  as  next  friend,  the  provisions  of  the 
Married  Women's  Property  Act,  1882,  45  &  46  Vict.  c.  75,  s.  1  (2), 
enabling  her  to  sue  as  a  feme  sole,  being  limited  to  actions  relating  to 
herself  personally  {In  re  Duke  of  Somerset,  Thynne  v.  St.  Maicr,  1887,  34 
Ch.  D.  465). 

It  has  been  said  that  the  Court  expects  the  next  friend  to  be  a 
person  of  substance  {Nalder  v.  Hawkins,  1833,  2  Myl.  &  K.  243 ;  39 
E.  R.  937 ;  39  R.  R.  190).  There  are,  however,  many  authorities  the 
other  way ;  and  certainly  security  for  costs  will  not  be  required  from 
the  next  friend  of  an  infant,  even  if  in  indigent  circumstances  {Anon.,. 
1737,  1  Atk.  569 ;  Sq^uirrel  v.  Squirrel,  1792,  Dick.  765 ;  21  E.  R.  468 ; 
Fennington  v.  Alvin,  1823,  1  Sim.  &  St.  264;  57  E.  R.  107;  44  R.  R. 
41n. ;  Fellows  v.  Barrett,  1836,  1  Keen,  119  ;  48  E.  R.  252 ;  44  R,R.  41 ; 
Murrell  v.  Clapham,  1836,  8  Sim.  74;  59  E.  R.  30;  Hind  v.  Whitmore, 
1856,  2  Kay  &  J.  458  ;  69  E.  R.  862).  In  the  case  of  a  married  woman 
suing  by  next  friend,  the  case  was  different  {Fennington  v.  Alvin,  1823,. 
1  Sim.  &  St.  264 ;  57  E.  R.  107  ;  44  R.  R.  4bi.),  the  reason  for  the  dis- 
tinction being  that  an  infant  could  not,  whilst  a  married  woman  could, 
select  the  next  friend,  and  also  because  the  Court  readily  entertains  a 
suit  on  behalf  of  infants,  and  will  of  its  own  accord  stay  the  proceed- 
ings in  such  a  suit  if  not  for  the  infant's  benefit  {Hind  v.  Whitinore-y. 
1856,  2  Kay  &  J.  458 ;  69  E.  R.  862).  The  next  friend  of  an  infant 
may,  however,  be  ordered  to  give  security  for  the  costs  of  an  appeal 
{Swain  v.  Follows,  1887,  18  Q.  B.  D.  585). 
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Under  special  circumstances,  an  infant  has  been  admitted  to  sue  by 
next  friend  in  formd  pauperis  {Lindsay  v.  Tyrrell,  1857  2  De  G  &  J  7- 
44E.  K.  889).  '  •        •     . 

Consent  of  Next  Friend. — Before  the  name  of  any  person  is  used  in 
any  action  as  next  friend  of  any  infant,  he  must  sign  a  written  authority 
to  the  solicitor  for  that  purpose,  and  the  authority  must  be  filed  in  the 
Central  Office,  or  District  Registry,  if  the  cause  or  matter  is  proceeding 
there  (Order  16,  r.  20).  For  form  of  authority,  see  Daniell's  Cliancert/ 
Forms,  p.  46. 

No  person  is  to  be  added  as  next  friend  of  any  plaintiff  under  dis- 
ability without  his  own  consent  in  writing  thereto  (Order  16,  r.  11). 

The  name  of  a  person  who  had  been  made  next  friend  without  his 
authority  was  ordered  to  be  struck  out,  with  liberty  to  name  a  new  next 
friend  ( ^ra?'^  V.  Ward,  1843,  6  Beav.  251 ;  49  E.  R.  822). 

Proceedings  Commenced  without  Next  Friend. — Where,  after  bill  filed, 
it  was  discovered  that  the  plaintiff,  though  suing  as  an  adult,  was  really 
an  infant,  leave  to  amend  by  adding  a  next  friend  was  given  {Flight 
V.  Bolland,  1828,  4  Russ.  298;  38  E.  R.  817;  28  R.  R.  101).  And  a 
defendant  may  apply  for  dismissal  of  an  action  commenced  on  behalf  of 
an  infant  without  a  next  friend,  with  costs  to  be  paid  by  the  solicitor 
(Daniell's  Ch.  Fr.,  p.  116). 

Infant  en  Ventre  sa  Mere. — It  is  established  by  very  old  authority 
that  an  action  may  be  brought  by  a  next  friend  even  on  behalf  of  an 
infant  en  ventre  sa  mere  {LuttereUs  Case,  cited  in  Hale  v.  Hale,  1692, 
Ch.  Pre.  50;  24  E.  R.  25;  Musgrave  v.  Parry,  1752,  2  Vern.  710;  23 
E.  R.  1067). 

Inqiiiry  whether  Suit  for  Infant's  Benefit. — It  has  been  established 
by  numerous  cases,  that,  so  far  from  discouraging  suits  instituted  by 
next  friends  on  behalf  of  infants,  the  Court  is  slow  to  interfere,  unless 
it  be  shown  that  the  proceedings  are  not  really  taken  in  the  interest  of 
the  infant.  Upon  a  primd  facie  case  being  made  out,  an  order  will  be 
made  directing  an  inquiry  whether  the  suit  is  for  the  benefit  of  the 
infant  (see  Da  Costa  v.  Da  Costa,  1732,  3  P.  Wms.  140;  24  E.  R.  1003; 
Whittaker  v.  Marlar,  1786,  1  Cox,  285  ;  29  E.  R.  1169 ;  Stevensv.  Stevens, 
1821,  6  Madd.  97 ;  56  E.  R.  1028 ;  Toiosey  v.  Groves,  1863,  7  L  T.  778). 
The  principles  on  which  the  Court  acts  are  stated  in  the  judgment  of 
Brougham,  L.C.,  in  the  case  of  Nalder  v.  Haiokins,  1833,  2  Myl.  &  K. 
243;  39  E.  R.  937;  39  R.  R.  190,  in  words  which  have  been  often 
quoted :  "  The  true  and  just  principle  which  should  govern  all  such 
cases  is  this :  no  discouragement  ought  to  be  thrown  in  the  way  of 
persons  bond  fide  suing  as  next  friends ;  but  no  undue  facility  should  be 
given  to  mere  volunteers  who  interfere  rather  for  their  own  purposes 
than  for  the  infant's  advantage.  While  they  appear  to  act  6o;kl  yWtf 
they  will  be  protected:  the  presumption  will  rather  be  in  their  favour; 
the  proof  will  rather  be  thrown  upon  those  who  impeach  their  motives ; 
the  leaning  will  be  more  for  than  against  them.  But  no  strained  pre- 
sumptions will  be  made  to  protect  them ;  no  forced  constructions  will 
be  put  on  their  conduct ;  no  benefit  from  bare  possibilities  will  be  con- 
jured up  in  their  behalf.  They  must  be  content  to  have  their  motives 
appreciated,  and  their  acts  judged,  like  other  parties.  If  they  have 
involved  themselves  in  suspicion,  their  proceedings  must  be  subjected 
to  inquiry ;  if  they  have  incurred  just  blame,  be  it  by  improper  inter- 
ference, or  be  it  by  unnecessary  interference,  they  must  abide  the 
consequences  :  the  suit  at  their  instance  must  be  stayed ;  or  if  the  suit 
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be  useful  to  the  infant,  but  the  parties  instituting  it  be  unfit  to  conduct 
it,  they  must  give  place  to  others  in  whom  the  Court  can  better  repose 
confidence.  It  follows  that  every  such  case  must  depend  upon  the 
circumstances ;  nor  will  the  Court  even  order  an  inquiry  unless  just 
cause  of  suspicion  exists"  (see  also  Cross  v.  Cross,  1845,  8  Beav.  455; 
50  E.  R  179 ;  Smallwood  v.  BuUer,  1851,  9  Hare,  24 ;  68  E.  E.  399 ; 
Starten  v.  Bartholomew,  1843,  6  Beav.  143;  49  E.  E.  779).  The  form 
of  inquiry  directed  in  such  cases  is  usually  whether  the  suit  was  for  the 
benefit  of  the  infant,  and  if  so,  whether  the  next  friend  was  a  proper 
person  to  conduct  it.  The  Court  of  Appeal  will  not  interfere  with  the 
discretion  of  the  judge  in  directing  such  an  inquiry  (Pensotti  v.  Pensotti, 
1874,  22  W.  E.  461).     For  form  of  order,  see  Seton,  p.  973. 

The  next  friend  cannot  himself  apply  to  have  the  inquiry  directed 
{JoTies  V.  Pmvell  1817,  2  Mer.  141 ;  35  E.  E.  894). 

If  the  suit  is  shown  to  have  been  improperly  instituted,  it  may  be 
dismissed,  with  costs  to  be  paid  by  the  next  friend  {Fox  v.  Suwerkrop, 
1839, 1  Beav.  583;  48  E.  E.  1068;  49  E.  E.  460);  and  this  may  even 
be  done  in  a  clear  case  without  any  inquiry  being  directed  {Sale  v.  Sale, 
1839,  1  Beav.  586;  48  E.  E.  1068;  50  E.  E.  244?i.);  or  the  suit  may  be 
stayed  {Richardson  v.  Miller,  1826,  1  Sim.  133;  57  E.  E.  528).  Where 
a  suit  was  instituted,  a  nominee  of  the  father  of  the  infant  plaintiff  being 
next  friend,  and  the  father  conducting  the  proceedings,  the  Court  refused 
to  dismiss  it  {Gravatt  v.  Tann,  1866,  15  W.  E.  83). 

If  the  suit  is  found  to  be  a  proper  one,  but  that  for  some  sufficient 
reason  the  next  friend  is  not  the  proper  person  to  conduct  it,  he  may  be 
removed,  and  a  new  next  friend  appointed  {Taylor  v.  Oldham,  1822,  Jac. 
527 ;  37  E.  E.  949). 

Where  two  suits  are  instituted  concurrently  by  separate  next  friends, 
it  is  of  course  to  refer  them  to  see  which  of  the  two  is  most  for  the  benefit 
of  the  infant,  the  result  being  at  the  risk  of  the  party  applying  {Sullivan 
V.  Sullivan,  1816,  2  Mer.  40 ;  35  E.  E.  856).  After  judgment  such  an 
inquiry  is  not  usually  directed  {Taylor  v.  Oldham,  1822,  Jac.  527;  37 
E.  E.  949).  Nor  is  it  proper,  in  a  judgment  directing  accounts  to  be 
taken,  that  an  inquiry  should  be  added  as  to  the  benefit  which  had 
accrued  from  the  institution  of  the  suit  {Clayton  v.  Clarke,  1861,  7  Jur. 
N.  S.  562). 

Powers  of  Next  Friend. — In  all  causes  or  matters  in  which  an  infant 
or  person  under  other  disability  is  a  party,  any  assent  as  to  the  mode 
of  taking  evidence,  or  as  to  any  other  procedure,  shall,  if  given  with  the 
consent  of  the  Court  or  a  judge,  by  the  next  friend,  guardian,  committee, 
or  other  person  acting  on  behalf  of  the  person  under  disability,  have  the 
same  force  and  effect  as  if  such  person  were  under  no  disability,  and  had 
given  such  consent  (Order  16,  r.  21  ;   see  Knatchhull  v.  Fowle,,  1876, 

I  Ch.  D.  604;  Fryer  v.  Wiseman,  1876,  45  L.  J.  Ch.  199).  This  includes 
the  power  to  compromise  {Leeming  v.  Murray,  1880,  28  W.  E.  338), 
but  not  where  the  agreement  is  of  no  benefit  to  the  infant  {Rhodes 
V.  Svnthenhank,  1889,  22  Q.  B.  D.  577).  The  Court  has  no  jurisdiction 
to  enforce  a  compromise  upon  infants  against  the  opinion  of  the  next 
friend  and  his  advisers  {In  re  Birchall,  Wilson  v.  Birchall,  1880,  16 
Ch.  D.  41). 

Discovery  can  be  obtained  from  the  next  friend  of  an  infant  (Order  31, 
r.  29).  This  rule  has  made  obsolete  previous  decisions  to  the  contrary  {In 
re  Oorsellis,  Lawton  v.  Elwes,  1883,  31  W.  E.  414;  Ingram  v.  Little,  1883, 

II  Q.  B.  D.  151 ;  Dyke  v.  Stephens,  1885,  30  Ch.  D.  189). 
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The  next  friend  of  an  infant  cannot  act  as  receiver  in  the  action  (Storu 
V.  Wishart,  1817,  2  Madd.  64 ;  56  E.  E.  258).  And  in  Tai/lar  v.  Oldham, 
1822,  Jac.  527 ;  37  E.  K.  549,  it  was  held  that  the  son  of  the  next  friend 
ought  not  to  be  receiver. 

In  a  partition  action,  a  request  for  sale  under  the  Partition  Act,  1876, 
39  &  40  Vict.  c.  17,  s.  6,  may  be  made  by  the  next  friend  of  an  infant 
{Riminrjton  v.  Hartley,  1880,  14  Ch.  D.  630> 

Bemoval  of  Next  Friend. — Various  circumstances  will  induce  the 
Court  to  make  an  order  for  removal  of  the  next  friend  from  his  office, 
arising  from  {a)  his  conduct,  or  {h)  from  the  fact  that  his  interest  and 
his  duty  conllict,  or  (c)  from  his  connection  with  the  other  parties  to 
the  suit. 

Thus  a  next  friend  will  be  removed  if  he  does  not  proceed  properly 
with  the  action  {Ward  v.  Ward,  1813,  3  Mer.  706;  36  E.  R.  271). 
Unreasonable  refusal  by  a  next  friend  to  appeal  has  been  held  to  be 
ground  for  his  removal  {Dupuy  v.    Welsford,  1880,  28  W.  R.  762). 

Where  the  interest  of  the  next  friend  is  adverse  to  that  of  the  infant, 
he  will  be  removed  (Gee  v.  Gee,  1863,  12  AV.  R.  187). 

And  so  the  Court  will  remove  a  next  friend,  and  appoint  another  in 
his  place,  where  the  former  is  so  connected  with  a  defendant  having  an 
adverse  interest  to  that  of  the  infant,  as  to  make  it  probable  that  the 
interest  of  the  infant  will  not  be  properly  protected  (Peyton  v.  Bond, 
1827, 1  Sim.  390 ;  57  E.  R.  624).  In  In  re  Burgess,  Burgess  v.  Bottoniley, 
1883,  25  Ch.  1).  243,  a  next  friend  was  removed  where  his  connection 
with  the  defendants  made  it  improper  that  he  should  continue  to  act. 
There  ought  not  to  be,  either  in  form  or  substance,  the  same  person 
both  plaintiff  and  defendant.  The  mere  fact  that  a  next  friend  was 
nearly  connected  with  the  accounting  party  in  the  suit  was  held 
insufficient  ground  for  his  removal  {Sandford  v.  Sandford,  1863,  11 
W.  R.  336). 

Apart  from  any  impropriety  in  the  conduct  of  the  next  friend,  he  will 
be  displaced  as  a  matter  of  course  in  favour  of  the  father  of  the  infant 
(Woolfy.  Pemherton,  1877,  6  Ch.  1).  19),  or  of  his  testamentary  guardian 
{Hutchinson  v.  Norwood,  1885,  31  Ch.  D.  237). 

On  applications  of  this  nature  the  Court  looks  only  to  the  interest  of 
the  infant,  and  if  it  be  detrimental  to  such  interest  that  the  next  friend 
should  remain,  will  on  that  ground  alone  remove  him  {Sandford  v. 
Sandford,  1863,  11  W.  R.  336). 

The  Court  ought  not  to  remove  a  next  friend  without  giving  him  the 
opportunity  of  being  heard  in  his  own  defence  {In  re  Corsdlis,  Lawton  v. 
Mwes,  1884,  32  W.  R.  965). 

Eetircment  of  Next  Friend. — A  next  friend  will  not,  it  seems,  be  allowed 
to  retire  at  his  own  request  without  giving  security  for  costs  already 
incurred  {Davenpm^t  v.  Davenport,  1822,  1  Sim.  &  St.  101 ;  57  E.  R.  40; 
Witts  V.  Campbell,  1806,  12  Ves.  493 ;  33  E.  R.  186).  In  such  cases  the 
Court  has  required  to  be  satisfied  by  affidavit  of  the  circumstances  and 
respectability  of  the  proposed  substitute  {Harrisoii  v.  Harrison,  1842, 

5  Reav.  130 ;  49  E.  R.  526).     In  Davenport  v.  Davenport,  1822,  1  Sim. 

6  St.  101 ;  57  E.  R.  40,  the  Court  refused  to  inquire  into  the  circum- 
stances of  the  proposed  next  friend,  thpugh  it  Was  suggested  that  he 
was  indigent. 

Death  of  Next  Friend. — When  the  next  friend  dies  i>ending  the  action, 
the  plaintiff'  should  by  a  next  friend  pro  hac  vice  apply  for  an  order  of 
course  for  the  appointment  of  a  new  next  friend.    The  consent  of  such 
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new  next  friend  is  of  course  necessary ;  but  it  is  not  necessary  that  his 
fitness  should  be  proved.  The  nearest  paternal  relatives  of  the  infant 
are  entitled  to  nominate  the  new  next  friend  {Talbot  v.  Talbot,  1874, 
L.  R.  17  Eq.  349).  For  forms  of  application,  see  Daniell's  Chancery  Forms, 
p.  49.     For  form  of  order,  see  Seton,  p.  971. 

Proceedings  after  Infant  Attains  his  Age.  —  After  the  infant  has 
attained  his  majority,  the  next  friend  should  take  no  proceedings  in  his 
name  {Broicn  v.  Weatherhead,  1844,  4  Hare,  122 ;  67  E.  R.  586). 

The  infant  may  elect  to  abandon  the  suit,  and  may  obtain  an  order 
to  dismiss  with  costs,  to  be  paid  by  himself,  but  he  cannot,  in  the  absence 
of  proof  that  the  action  was  improperly  brought,  make  the  next  friend 
pay  the  costs  (Anmi.,  1819,  4  Madd.  461 ;  56  E.  R.  775). 

Costs. — It  has  been  already  stated  that  the  main  object  of  providing 
that  infants  should  sue  by  next  friend  was  that  there  should  be  some 
person  responsible  on  their  part  for  costs.  Indeed,  in  a  modern  case,  it 
has  been  suggested  that  this  was  the  only  reason  for  the  rule.  "  In  the 
Court  of  Chancery  a  suit  on  behalf  of  an  infant  was  brought  in  his  name 
by  a  next  friend,  in  order  to  give  security  for  the  costs  to  the  defendant, 
but  if  the  suit  had  been  commenced  without  the  intervention  of  a  next 
friend,  and  the  defendant  chose  to  appear,  I  know  of  no  reason  why  it 
should  not  have  been  prosecuted  without  a  next  friend  "  (  per  James,  L. J., 
Ex  parte  Brocklebank,  In  re  Brocklebank,  1877,  6  Ch.  D.  358).  It  follows 
that,  as  between  the  next  friend  and  the  defendant,  the  former  is  liable 
for  the  costs  of  the  action.  Thus  he  has  been  ordered  to  pay  the  costs 
of  an  unsuccessful  action,  though  commenced  under  the  sanction  of  the 
report  of  the  Master  {Frank  v.  Mainwaring,  1839,  4  Beav.  37 ;  49  E.  R. 
251).  And  where  the  name  of  a  new  next  friend  was  used  without  his 
authority,  and  the  bill  was  dismissed  with  costs,  to  be  paid  by  the  next 
friend,  it  was  held  that  he  was  properly  fixed,  as  between  himself  and 
the  defendant,  with  all  the  costs,  and  not  merely  with  those  incurred 
whilst  he  was  next  friend,  though  entitled  to  recover  them  over  against 
the  solicitor  who  had  improperly  used  his  name  {Bligh  v.  Tredgett,  1851, 
5  De  G.  &  Sm.  74 ;  64  E.  R.  1024). 

But  though  a  next  friend  is  liable  to  a  defendant,  he  will,  unless  his 
conduct  has  been  improper,  be  allowed,  as  between  himself  and  the  infant, 
his  costs  of  proceedings  properly  instituted  for  the  infant's  benefit  {Dunn 
V.  Dunn,  1854,  3  Drew.  17;  61  E.  R.  807).  It  was  held  by  Lord  Thur- 
low,  L.C.,  that  nothing  short  of  a  dishonest  intention  was  sufficient  to  fix 
a  next  friend  personally  with  costs ;  and  that  no  degree  of  mistake  or 
misapprehension  was  sufficient  {Whittaker  v.  Marlar,  1786,  1  Cox,  285; 
29  E.  R.  1169 ;  and  see  Taner  v.  Ivie,  1752,  2  Ves.  Sen.  466 ;  28  E.  R. 
298 ;  Campbell  v.  Campbell,  1837,  2  Myl.  &  Cr.  25 ;  40  E.  R.  550).  But 
the  Court  is  more  careful  than  formerly  in  giving  costs  out  of  the  §state. 
"  One  of  the  great  benefits  which  have  been  achieved  of  late  years  is  to 
discourage  actions,  the  costs  of  which,  under  the  old  system,  were  given 
too  freely  out  of  the  estate.  Let  next  friends  take  care  what  they  are 
about  when  they  institute  hostile  actions  in  the  names  of  infants.  They 
ought  not  to  be  allowed  to  institute  actions  which  fail  except  at  their 
own  risk,  and  not  at  the  risk  of  the  infants  "  {per  Lindley,  L.J.,  In  re  Fish, 
Bennett  v.  Bennett,  [1893]  2  Ch.  p.  422). 

Costs  are  generally  allowed  to  a  next  friend  as  between  solicitor  and 
client  {Brovm  v.  Weathcrhead,  1844,  4  Hare,  122;  67  E.  R.  586 ;  Palmer 
v.  Jones,  1874,  22  W.  R.  909).  But  solicitor  and  client  costs  have  been 
refused  (Osborne  v.  Denne,  1802,  7  Ves.  423;  32  E.  R.  172). 
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"A  next  friend  is  entitled  to  fair  expenses  beyond  taxed  coete,  under 
the  head  of  just  allowances.  As  infants  cannot  incur  charges  and 
expenses,  if  they  cannot  be  claimed  under  just  allowances,  and  the  next 
friend  is  to  be  at  the  whole  expense  of  the  infant  beyond  his  costa. 
persons  will  deliberate  before  they  accept  the  office  "  (Feams  v  Youna 
1804,  10  Ves.  184;  32  E.  K.  815 ;  and  see  Just  Allowances).   ' 

Where  the  costs  of  infant  plaintiffs  suing  by  their  next  friend  are 
directed  to  be  paid  out  of  a  fund  in  Court  to  which  the  infante  are 
entitled  in  reversion,  only  party  and  party  costs  will  be  immediately 
paid,  the  next  friend  having  liberty  to  apply  for  the  difference  between 
those  costs  and  costs  as  between  solicitor  and  client  when  the  fund 
comes  into  possession  {Damant  v.  Heniull,  1886,  33  Ch.  D.  224). 

As  to  the  lien  of  a  solicitor  on  property  of  an  infant  recovered  or 
preserved  in  a  suit  commenced  on  his  behalf  by  a  next  friend,  see 
Baile  v.  Baile,  1872,  L.  R.  13  Eq.  497;  Prichard  v.  Roberts,  1873,  L  R 
17  Eq.  222. 

A  next  friend  may  in  a  proper  case  be  ordered  to  pay  personally 
the  costs  of  proceedings  instituted  by  him  ( Whittaker  v.  Marlar,  1786. 
1  Cox,  285;  29  E.  R.  1169;  Flight  v.  Bolland,  1828,  4  Kuss.  298; 
38  E.  R.  817;  28  R.  R.  101;  Anderton  v.  Yates,  1850,  5  De  G.  &  Sm. 
202  ;  64  E.  R.  1081 ;  Clai/ton  v.  Clarke,  1861,  7  Jur.  N.  S.  562). 

B,  Of  Persons  of  Unsound  Mind. 

Originally  persons  of  unsound  mind  were  unable  to  sue  at  all  To 
quote  the  words  of  an  old  authority:  "Also  there  was  a  time  when 
ideots,  madmen,  and  such  as  were  deafe  and  dumb  naturally  were  dis- 
abled to  sue,  because  they  wanted  reason  and  understanding  {taUs  enim 
non  niultum  distant  a  brutis).  But  at  this  day  all  may  sue,  for  the  suit 
must  be  in  their  own  name,  but  it  shall  be  followed  by  others.  And 
note  that  when  an  ideot  doth  sue  or  defend,  he  shall  not  appeare  by 
gardian  or  procheine  amy  or  atturney,  but  he  must  be  ever  in  person  " 
(Co.  Litt.  1356). 

Prior  to  the  Judicature  Acts,  in  the  Common  Jjelw  Courts  lunatics 
sued  and  were  sued  in  person  or  by  attorney.  Idiote  api)eared  in  per- 
son, and  a  next  friend  was  then  allowed  to  intervene.  In  the  Court  of 
Chancery  lunatics  sued  by  the  committee  of  the  estate,  or,  if  there  waa 
none,  by  next  friend,  whilst  a  person  of  unsound  mind  not  so  found,  sued 
by  next  friend. 

Under  the  present  practice,  where  lunatics  and  persons  of  unsound 
mind  not  so  found  by  inquisition  might  respectively,  before  the 
Judicature  Act,  have  sued  as  plaintiffs  in  any  action  or  suit,  they 
may  respectively  sue  as  plaintiffs  in  any  action  by  their  conunittee  or 
next  friend,  according  to  the  practice  of  the  Chancery  Division  (Order 
16,  r.  17). 

A  next  friend,  therefore,  is  only  required  where  the  party  seeking 
the  assistance  of  the  Court  is  suffering  from  mental  incapacity,  but  has 
not  been  formally  found  a  lunatic  by  inquisition.  After  inquisition  he 
sues  by  committee.  Where,  however,  the  committee  has  an  interest  in 
the  action  adverse  to  that  of  the  lunatic,  or  where  the  Court,  sitting  in 
lunacy,  is  of  opinion  that  proceedings  ought  not  to  be  directed  at  the 
expense  of  the  lunatic's  estate  {In  re  Gordon,  1875,  L  R.  10  Ch.  192), 
the  suit  will  be  brought  by  next  friend.  A  bill  was  ordered  to  be  taken 
ofi"  the  file  where  there  was  no  next  friend  on  behalf  of  a  person  suffering 
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from  mental  incapacity  (Wartncibyx.  War tnaby,  1821,  Jac.  377;  37E. R. 
893;  Blake  v.  Smith,  1832,  Yoiinge,  594). 

A  foreign  curator  may  be  a  next  friend  of  the  person  whose  curator 
he  is ;  though  if  he  be  resident  abroad,  security  for  costs  may  be  required 
{Didishdm  v.  London  and  Westminster  Bank,  [1900]  2  Ch.  15,  p.  44). 

What  Actions  may  he  Brought  hy  Next  Friend. — It  was  at  one  time 
held  that  a  bill  would  not  lie,  on  behalf  of  a  person  of  unsound  mind 
not  so  found  by  inquisition,  by  a  next  friend  in  a  case  relating  to  his 
real  estate,  as,  e.g.  for  partition  {Half hide  v.  Bohinsoii,  1874,  L.  K.  9  Ch. 
373);  but  under  the  Partition  Act,  1876,  39  &  40  Vict.  c.  17,  s.  6,  a 
person  of  unsound  mind  not  so  found  may,  by  his  next  friend,  be  plaintiff 
in  an  action  instituted  for  the  purpose  of  obtaining  a  sale  ( Watt  v.  Leach, 
1878,  26  W.  E.  475  ;  Porter  v.  Porter,  1887,  37  Ch.  D.  420).  See  also 
Light  V.  Light,  1858,  25  Beav.  248 ;  53  E.  E.  631 ;  and  the  judgments  of 
James,  L.J.,  in  Bcall  v.  Smith,  1873,  L.  E.  9  Ch.  pp.  92,  93,  and  of  Jessel, 
M.E.,  in  Jones  v.  Lloyd,  1874,  L.  E.  18  Eq.  pp.  274-277 ;  Fisher  v.  Melles, 
1870,  L.  E.  18  Eq.  268  {n.). 

An  action  for  recovery  of  land  may  be  brought  by  the  next  friend  of 
a  person  of  unsound  mind ;  but  where  the  Court  is  of  opinion  that  such 
action  is  not  a  beneficial  one  it  will  be  stayed  (  Waterhouse  v.  Worsnop, 
1888,  59  L.  T.  140). 

Position  of  Next  Friend. — "  The  law  of  the  Court  of  Chancery  un- 
doubtedly is  that  in  certain  cases  where  there  is  a  person  of  unsound 
mind  not  so  found  by  inquisition,  and  therefore  incapable  of  invoking 
the  protection  of  the  Court,  that  protection  may  in  proper  cases,  and  if, 
and  so  far  as  may  be  necessary  and  proper,  be  invoked  on  his  behalf  by 
any  person  as  his  next  friend.  But  every  person  so  constituting  himself 
officiously  the  guardian,  committee,  and  protector  of  a  person  of  unsound 
mind  does  so  entirely  at  his  own  risk,  and  he  must  be  prepared  to 
vindicate  the  necessity  and  propriety  of  his  proceedings  if  they  are 
called  in  question,  and  to  bear  the  consequences  of  any  unnecessary 
and  improper  proceedings.  He  takes  the  risk,  moreover,  of  having  his 
proceedings  wholly  repudiated  by  the  lunatic,  if  he  should  recover  his 
reason,  just  as  the  next  friend  of  an  infant  runs  the  risk  of  having  his 
proceedings  wholly  repudiated  on  the  infant  attaining  his  full  age  "  (  per 
James,  L.J.,  Beall  v.  Smith,  1873,  L,  E.  9  Ch.  pp.  91,  92). 

What  has  been  said  supra  with  regard  to  the  next  friends  of  infants 
applies  mutatis  mutandis  to  those  who  fill  that  office  towards  persons 
of  unsound  mind.  It  must,  however,  be  remarked  that  E.  S.  C,  1883, 
Order  31,  r.  29,  only  applies  to  the  case  of  infants  and  their  next  friends, 
and,  semhle,  therefore,  no  order  for  discovery  can  be  obtained  against 
the  next  friend  of  a  person  of  unsound  mind,  on  the  principle  of  In  re 
Corsellis,  Lawton  v.  Elwes,  1883,  31  W.  E.  414;  Dyke  v.  Stephens,  1885, 
30  Ch.  D.  189. 

Where  Plaintiff  not  really  of  Unbound  Mind. — Where  a  bill  was  filed 
by  a  next  friend  on  behalf  of  a  person  alleged  to  be  of  unsound  mind, 
but  wliose  sanity  was  established  in  lunacy,  an  order  was  made  that  the 
bill  should  be  taken  off  the  file  and  the  next  friend  ordered  to  pay  the 
costs  {Palmer  v.  Waleshy,  1868,  L.  E.  3  Ch.  732).  And  where  an  action 
had  been  commenced  in  the  name  of  a  person  of  unsound  mind  by  a 
next  friend,  and  such  person  denied  that  he  was  non  compos,  and  applied 
to  have  his  name  removed  from  the  record,  an  inquiry  was  directed  as 
to  his  comjietcncy  to  act  {Howell  v.  Lewis,  1891,  40  W.  E.  88 ;  and  see 
Fry  V.  iWy,  1890,  15  P.  U.  50). 
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Where,  Pendente  Lite,  Plaintiff  fouml  Lxinatic. — As  to  the  results  of 
the  plaintiff  being  found  a  lunatic,  the  judgment  of  James,  L.J.,  in  licall 
V.  Smith,  1873,  L.  E.  9  Ch.  85,  may  be  consulted:  "Tlie  bill  puriM.rts 
to  be  the  bill  of  a  person  of  unsound  mind  not  so  found  by  intjuisitinn, 
suing  by  his  next  friend.  It  is  essential  to  any  such  suit  that  the 
plaintiff  should  be  of  unsound  mind,  and  that  he  should  not  have  been 
found  so  by  inquisition.  What  is  the  effect  of  that  state  of  things 
ceasing  to  be  ?  I  am  of  opinion,  on  principle,  and  there  is  no  authority 
to  the  contrary,  that  the  suit  is  absolutely  paralysed  thereby.  If  he 
becomes  of  sound  mind,  the  next  friend  can  have  no  pretext  for  con- 
tinuing his  intervention ;  if  he  is  found  lunatic  by  inquisition,  so  as  to 
be  under  the  control  and  protection  of  the  Crown  and  of  the  Court  in 
lunacy,  there  is  equally  no  pretext  for  continuing  the  officious  protection 
of  a  self-constituted  guardian  or  committee  when  there  is  a  legitimate 
protection  in  the  proper  tribunal.  ...  I  am  satisHed  that  every  pro- 
ceeding and  every  order  taken  or  made  in  the  suit  after  the  inquisition 
was  irregular  and  void  as  much  so  as  if  it  had  been  taken  or  made  after 
the  lunatic's  death.  Moreover,  any  such  attempt  to  deal  with  a  lunatic's 
property  after  the  inquisition  amounts  to  a  gross  contempt  of  the  Court 
in  lunacy  "  (pp.  94,  95).  In  In  re  Greens  Estate,  Green  v.  Pratt,  1879, 
41  L.  T.  30,  leave  was  given  to  the  committee  to  continue  the  action. 
Where,  after  decree,  a  commission  of  lunacy  issued  against  the  plaintiff, 
proceedings  were  stayed  until  the  result  of  the  proceedings  in  lunacy 
were  known  {Hartley  v.  Gilbert,  1843,  13  Sim.  596 ;  60  E.  K.  232). 

^Authorities. — The  Annual  Practice;  Bacon's  AhmdgmeiU,  7th  ed., 
1832,  tit.  "Idiots  and  Lunatics"  (G),  "  Infancy  and  Age"  (K  2);  Cliitty's 
ArchhokVs  Practice,  14th  ed.,  1885,  chaps,  xcix.  c. ;  Comyn's  LH/jest,  5th  eA, 
1822,  tit.  "Idiot"  (D  7);  Daniell's  Chancery  Practice,  7th  ed.,  1901. 
pp.  115-136;  Daniell's  Chancery  Forms,  5th  ed.,  1901,  pp.  46-53,  62-64; 
Macpherson's  Treatise  on  the  Law  relating  to  Infants,  1842 ;  Pope's  Law 
and  Practice  in  Lunacy,  2nd  ed.,  1892;  Lord  Kedesdale  on  Pleading,  5th 
ed.,  1847;  Seton's  Jmkpnents  aiul  Orders,  6th  ed.,  1901,  pp.  971-978; 
Simpson  on  the  Laiv  of  Infants,  2nd  ed.,  1890 ;  Wood  Renton  on  Lunacy^ 
1896,  pp.  1014-1016.] 

Ncxt-Of-Kln. — It  will  be  convenient  to  consider,  first,  the 

rules  as  to  the  distribution  of  the  personal  estate  of  a  deceased  intestate 
among  his  next-of-kin ;  and,  secondly,  the  rules  of  construction  applic- 
able in  the  case  of  wills  and  similar  documents.  Two  degrees  of 
kindred  have  to  be  distinguished,  the  lineal  or  direct  line,  and  the 
collateral  or  indirect  line,  each  of  these  lines  being  subdividetl  accordins 
as  the  relationship  is  one  of  consanguinity  or  one  of  affinity.  The  lineal 
line  by  way  of  consanguinity  is  either  ascending,  as  father,  mother, 
grandfather,  grandmother,  and  so  on,  or  descending,  as  son,  daughter, 
grandson,  granddaughter,  and  so  on ;  as  also  is  the  lineal  line  by  way 
of  affinity,  which  comprises,  when  ascending,  father-in-law,  mother-in- 
law,  step-father,  and  step-mother,  and  when  descending,  son-in-law, 
daughter-in-law,  step-son,  and  step-daughter.  The  collateral  line  by 
way  of  consanguinity  comprises  brothers  and  sisters,  brothers*  and 
sisters'  children,  uncles  and  aunts,  and  the  like,  while  the  collateral  line 
by  way  of  affinity  comprises  brothers' wives,  sisters'  husbands,  unclee* 
wives,  aunts'  husbands,  and  the  like.  In  cases  of  intestacy,  administra- 
tion may  be  granted  to  a  husband  or  a  wife  or  the  next-of-kin,  or  to 
husband  or  wife  and  next-of-kin,  and  among  the  kindred  those  are  to 
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be  preferred  that  are  nearest  in  degree  to  the  intestate.  The  words 
"  nearest  in  degree  "  in  this  case  are,  however,  not  to  have  their  strict 
grammatical  construction,  for,  under  the  Statute  of  Distribution,  they 
comprehend  both  children  who  are  kindred  in  one  degree  and  also 
children  of  children  who  are  kindred  in  a  degree  more  remote,  and  not 
only  brothers  who  are  of  kindred  in  one  degree,  but  also  children  of 
brothers  who  are  of  kindred  in  a  degree  more  remote  (  Withy  v.  Mangles, 
1841,  10  L.  J.  Ch.  391 ;  10  CI.  &  Fin.  215 ;  8  E.  R  724).  As  to  finding 
the  degree  in  the  ascending  lineal  line:  from  the  propositus  to  the 
father  is  one  degree,  to  the  grandfather  two  degrees,  and  so  on ;  that  is, 
the  number  of  the  degree  is  one  less  than  the  number  of  persons  to  be 
considered.  The  descending  degrees  are  similarly  reckoned.  To  find 
the  collateral  degrees,  on  the  other  hand,  regard  must  be  had  for  the 
vinmdum  personarum  ah  eodem  stipite  descendentium ;  in  other  words, 
account  has  to  be  taken  of  the  common  ancestor  of  the  propositus  and 
the  collaterals,  and  of  all  intermediate  degrees,  the  distance  between  the 
parties  being,  according  to  the  canon  law,  the  distance  of  the  more 
remote  from  the  common  ancestor,  but  according  to  the  civil  law,  the 
distance  from  the  propositus  to  the  common  ancestor  and  then  down 
to  the  collateral.  The  latter  rule  will  generally  prevail.  Husband  and 
wife  are  not  respectively  next-of-kin  to  each  other  {In  re  Jeffery's  TrustSy 
1872,  L.  R.  14  Eq.  136;  Lee  v.  Lee,  1860,  2  L.  T.  532;  1  Dr.  &  Sm.  85; 
62  E.  R.  310 ;  Milne  v.  Gilhert,  1854,  23  L.  J.  Ch.  828 ;  2  De  G.,  M.  &  G. 
715;  42  E.  R.  1052;  5  De  G.,  M.  &  G.  510;  43  E.  R.  968;  Niclwls  v. 
Savage,  1810,  cited  in  Bailey  v.  Wright,  1811,  18  Ves.  49 ;  34  E.  R.  236 ; 
Garrick  v.  Lord  Camden,  1807,  14  Ves.  372 ;  33  E.  R.  564),  and  there- 
fore in  the  case  of  a  married  woman  her  children  take  as  nearest  of  kin 
{In  re  Jefferys  Trtcsts,  supra).  The  half-blood  are  equally  admitted  with 
the  whole  blood,  and  no  preference  is  accorded  to  relatives  ex  parte  paternd 
over  those  ex  parte  rtiaternd. 

In  case  of  a  conflict  of  laws,  the  law  of  the  domicile  of  the  claimant 
will  decide  his  capacity  to  take,  as,  for  instance,  the  capacity  of  one 
legitimated  according  to  the  law  of  his  domicile  by  the  subsequent 
marriage  of  his  parents  {In  re  Grove,  Vaucher  v.  Solicitor  to  the  Treasury, 
1887,  40  Ch.  D.  216;  In  re  Andros,  Andros  v.  Andros,  1883,  24  Ch.  D. 
637;  In  re  Goodmans  Trusts,  1881,  17  Ch.  D.  266).  In  the  case  of  a 
Jew,  an  English  subject,  domiciled  in  England,  his  marriage  must  be 
valid  according  to  English  law  {In  re  De  Wilton,  [1900]  2  Ch.  481).  The 
Court  will  recognise  the  marriage  law  of  a  domicile  if  it  is  not  contrary 
to  the  law  of  Christendom  {In  re  Bozzelli's  Settlement,  [1902]  1  Ch.  751). 
A  bequest  of  personalty  in  the  will  of  an  Englishman  to  the  "  next-of- 
kin"  of  a  foreigner  must  be  construed  to  mean  the  nearest  in  blood 
according  to  English  law  {In  re  Fergusson's  Will,  [1902]  1  Ch.  483).  ^In 
cases  of  doubt,  the  Rules  of  the  Supreme  Court  enable  inter  alios  anyone 
claiming  as  next-of-kin  to  take  out  an  originating  summons,  returnable 
in  the  chambers  of  a  judge  of  the  Chancery  Division,  to  determine  any 
question  affecting  the  rights  and  interests  of  such  next-of-kin,  and  the 
ascertainment  of  who  are  next-of-kin  (see  Order  55,  r.  3).  And  it  may 
be  mentioned  here  that  the  Army  Prize  (Shares  of  Deceased)  Act,  1864, 
27  &  28  Vict.  0.  36,  s.  3,  allows,  on  the  decease  of  soldiers  entitled  to 
prize  money,  anyone  showing  liimself  to  the  Commissioners  of  the  Royal 
Hospital,  Clielsea,  to  be  entitled,  to  get  payment  without  probate  or 
letters  of  administration. 

When  the  term  "  next-of-kin  "  occurs  in  a  document,  it  means,  taken 
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by  itself,  not  the  next-of-kin  within  the  Statute  of  Distribution,  but 
the  nearest  blood  relation  to  the  propositus  not  under  any  lawful*  dis- 
ability ;  and  therefore,  for  example,  brothers  and  sisters  will  take  to  the 
exclusion  of  the  children  of  deceased  brothers  and  sisters  (In  re  Gray 
Akers  v.  Sears,  [1896]  2  Ch.  802  ;  Harris  v.  Newton,  1877,  46  L  J  Ch! 
268  ;  Halton  v.  Foster,  1868,  L.  R  3  Ch.  505;  In  re  Webber's  SetUeinmt, 
1850,  19  L.  J.  Ch.  445;  Withy  v.  Mangles,  mpra ;  Smith  v.  Campbell 
1815,  19  Ves.  400;  34  E.  R.  566).  If,  however,  the  writer  or  maker 
has  expressed  a  reference  to,  or  shown  an  intention  to  refer  to,  the 
statute,  that  will  determine  the  class  who  are  to  take  (In  re  Gray,  Aker$ 
V.  Sears,  s^ipra ;  In  re  Bradley,  Broken  v.  Cottrell,  1888,  58  L  T.  631 ; 
Mortimore  v.  Moi^timore,  1879,  4  App.  Cas.  448 ;  In  re  Thompson! s  Trusts 
1878,  9  Ch.  D.  607;  Chalmers  v.  North,  1860,  3  L.  T.  140;  28  Beav. 
175  ;  54  E.  R.  333 ;  Garrick  v.  Lord  Camden,  supra).  The  presumption 
will  be  against  the  term  being  used  in  any  artificial  sense  (Lee  v.  Lee, 
supra  ;  Say  v.  Creed,  1847,  5  Hare,  580  ;  67  E.  R  1041).  At  the  same 
time,  in  some  cases  of  doubt,  and  apart  from  context  to  the  contrary, 
the  Court  has  construed  the  term  "  next-of-kin  "  to  mean  those  entitled 
under  the  statute  (In  re  Steevens's  Ti-usts,  1873,  L  R  15  Eq.  110;  In  re 
Gryllss  Tt-iists,  1868,  L.  R  6  Eq.  589;  Boody  v.  Higgins,  1856,  25  L  J. 
Ch.  773;  Elmsley  v.  Young,  1833,  2  Myl.  &  K.  82,  780;  39  E.  R  875, 
1142;  Lowndes  v.  Stone,  1799,  4  Ves.  649;  31  E.  R  335;  Stamp  v. 
Cooke,  1786,  1  Cox  Equity  Ca.  234;  29  E.  R  1144).  In  any  case,  the 
ascertained  next-of-kin  will  take  as  joint-tenants  except  where  that  is 
impracticable,  when  they  will  take  as  tenants  in  common  (In  re  Gray, 
Akers  v.  Sears,  supra). 

In  some  cases  difficulty  is  experienced  in  deciding  at  what  time  the 
next-of-kin  who  are  to  take  under  a  settlement  are  to  be  ascertained. 
Primarily  the  time  will  be  the  death  of  the  person  whose  next-of-kin 
are  pointed  out,  even  though  that  person  has  predeceased  the  testator 
(a)  ;  and  if  any  other  time  is  intended,  it  ought  to  be  clearly  specified  (6) 
(see  (a),  Clarke  v.  Rayne,  1889,  42  Ch.  D.  529  ;  In  re  Bradley,  Brown  v. 
Cottrell,  supra;  Druitt  v.  Seaward,  1885,  31  Ch.  I).  234;  Gundry  v. 
Pinniger,  1852,  21  L.  J.  Ch.  405;  In  re  Wilsm,  Wilsm  v.  Batchelar, 
[1907]  2  Ch.  572 ;  (b)  Mortiviore  v.  Mortimore,  supra  ;  Chalmers  v.  North, 
supra  ;  Binder  v.  Binder,  1860,  29  L.  J.  Ch.  527 ;  28  Beav.  44 ;  54  R  R 
282 ;  In  re  Webbers  Settlement,  sfiqrra ;  In  re  Beirson*8  Settlement,  1903, 
88  L.  T.  794;   and  see  Theobald  on  Wills,  1905  ed.,  p.  335). 

The  term  "next-of-kin"  is  also  frequently  found  associated  with 
such  words  as  "  lieirs,"  "  relations,"  or  "  representatives,"  and  sometimea 
these  last  words  are  used  when  next-of-kin  are  apparently  intended. 
In  such  cases,  if  application  is  made  to  the  Court  to  construe  the  instru- 
ment, and  there  are  many  claimants,  to  save  expense,  or  for  other  good 
reasons,  the  judge  can  appoint  one  of  the  class  to  represent  all,  and  the 
judgment  against  that  one  will  bind  all  (R  S.  C,  Order  16,  r.  32).  If 
the  word  "  heirs  "  is  used  of  j)ersonalty,  the  next-of-kin  will  generally 
take  (In  re  Thompsons  Trusts,  sujrra ;  In  re  Steevenss  Trusts,  supra ; 
Boody  V.  Higghis,  supra).  On  the  other  hand,  the  terra  "  next-of-kin  " 
applied  in  the  case  of  realty  was  construed  literally  (Say  v.  Creed,  supra). 
Again,  bequests  to  "  my  friends  and  relations,"  "  my  near  relations,"  "  my 
poor  relations,"  and  "the  most  necessitous  of  my  relations,"  will  he 
given  to  the  next-of-kin  simply  according  to  the  statute;  but  if  the 
word  "  nearest  "  is  used  in  place  of  "  next "  in  connection  with  "  relations," 
a  more  strict  interpretation  will  probably  be  adopted.     If  the  words 


670  NICARAGUA 

"  nearest  of  kin  in  the  male  line,"  or  "  in  the  female  line,"  are  used, 
these  will  indicate  the  nearest  of  kin  ex  'parte  paternd  and  ex  parte 
maternd  respectively,  and  not  males  exclusively  (Sayer  v.  Boijs,  1856, 
25  L.  J.  Ch.  593  ;  Boys  v.  Bradley,  1853-56,  10  Hare,  389  ;  68  E.  R  978  ; 
4  De  G.,  M.  &  G.  58 ;  43  E.  R.  429),  and  females  will  take  even  though 
it  was  expressed  that  the  male  line  should  take  in  preference  to  the 
female  line  (id.  ibid.). 

Nicarag'ua. — Area. — The  Republic  of  Nicaragua,  in  Central 
America,  is  situated  between  those  of  Honduras  and  Costa  Rica  (see 
those  articles).  It  has  an  area  of  49,200  square  miles,  or  more  than 
half  as  large  again  as  Ireland,  and  is  much  the  same  size  as  the  sister 
Republics  of  Guatemala  (q.v.)  and  Honduras. 

Earlier  Histonj. — Nicaragua  was  discovered  by  Columbus  in  1502, 
but  for  twenty  years  was  unexplored.  The  Spaniards  were  in  posses- 
sion of  the  country  until  1821,  when  it  gained  its  independence,  which 
Spain  only  acknowledged  in  1850.  In  1823  Nicaragua  joined  the 
Confederation  of  Central  America ;  a  federal  union  which  included  also 
the  three  republics  above  named  and  that  of  Salvador  {g.v^.  This 
connection  was  severed  ten  years  later,  after  no  fewer  than  396  persons 
had  exercised  the  supreme  power  of  the  republic  and  the  different 
States.  From  1833  onwards  Nicaragua  has  been  in  a  perpetual  state 
of  revolutions,  which  have  reduced  the  inhabitants  to  a  condition  of 
unparalleled  moral  debasement. 

Constitution,  Local  Government,  and  Courts  of  Law. — The  present 
constitution  dates  only  from  March  30, 1905,  and  under  it  the  executive 
authority  is  vested  in  a  President,  elected  for  six  years,  who  acts 
through  a  responsible  council  of  five  ministers,  and  the  legislative  in 
a  single-house  Congress  composed  of  thirty-six  members,  elected  by 
universal  suffrage  for  six  years. 

For  administrative  purposes  the  republic  is  divided  into  thirteen 
departments,  two  comarcas,  and  three  districts,  each  of  which  is  adminis- 
tered by  a  political  and  military  head.  The  Mosquito  Reserve  was,  by 
•desire  of  the  Indian  population,  constituted  as  the  department  of  Zelaya 
on  November  20,  1894.  This  Reserve  was  from  1655  to  1850  under 
the  nominal  protection  of  Great  Britain;  but  by  the  Clayton-Bulwer 
Treaty  in  the  latter  year  all  British  claims  to  the  Mosquito  Coast  were 
resigned,  and  ten  years  later  by  the  Treaty  of  Managua,  Great  Britain 
<5eded  the  protectorate  absolutely  to  Nicaragua.  Finally,  by  the  Treaty 
of  April  19,  1905,  the  Indians  inhabiting  this  region  were  fully  recog- 
nised as  being  subjects  of  the  republic  on  the  condition  of  their  being 
protected  and  exempted  from  military  service  and  the  payment  of  taxes 
for  fifty  years. 

There  is  a  Supreme  Court  of  Justice,  and  two  Chambers  of  Second 
Instance,  as  well  as  inferior  tribunals. 

Application  of  Imperial  Acts. — Extradition  (q.v.)  with  Nicaragua  is 
regulated  by  tlie  Treaty  of  May  11,  1906  (St.  R.  &  0.,  1906,  p.  281). 

P>y  Order  in  Council  of  March  1,  1907  (St.  R.  &  0.,  1907,  p.  672), 
provision  is  made  for  the  apprehension  and  carrying  back  of  seamen 
deserting  from  ships  of  the  republic  in  whatever  part  of  His  Majesty's 
<lominion8  they  may  be  found. 

[See  The  Statesman's  Year-Book ;  Encyclopmdia  Britannica.] 

Niece. — See  Nephews  and  Nieces. 
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Nig-ht-— See  Burglary,  Vol.  11.  p.  476. 

Nig-ht  Walkers.— From  the  Conquest,  persons  who  were  out 
of  their  houses  after  curfew  appear  to  have  been  treated  as  offenders  or 
suspect.  By  the  Statute  of  Winton  (1285),  13  Edw.  i.  st.  2,  c.  4,  said  to 
be  in  affirmance  of  the  common  law,  town  watchmen  were  required  to 
arrest  any  stranger  who  passed  by  them  in  the  night,  and  if  tliere  was 
reason  to  suspect  him  as  an  offender,  to  deliver  him  to  tlie  sheritt'.  Tliis 
statute  appears  to  be  the  authority  for  an  old  decision  (Year-Book,  13 
Hen.  VII.  f.  10),  that  a  constable  may  take  reasonably  suspected  persons 
"  which  wake  in  the  night  and  sleep  in  the  tlay  "  {R  v.  Toolet/,  1709, 
2  Hale  P.  C.  79?i.) ;  and  such  persons  are  said  to  have  been  incUctable 
in  the  sheritl's  tourn  (Hawk.  F.  C,  bk.  2,  c.  10,  s.  58).  It  is  clear  from 
the  rolls  of  the  Norwich  Court  Leet  (5  Seld.  Soc.  Pub.),  that  night 
rovers  {communes  noctivagi)  were  regarded  as  criminals  in  1287  (p.  10). 
The  Statute  of  Winton  was  confirmed  and  strengthened  in  1335 
by  5  Edw.  iii.  c.  14,  an  Act  dealing  with  "roberdsmen,  wastere,  and 
drawlatches."  Dalton  {Country  Justice,  c.  124)  includes  among  the 
persons  who  may  be  required  to  enter  into  sureties  for  good  beliaviour 
under  34  Edw.  ill.  c.  1  (1361)— 

"  Night  walkers  that  shall  eavesdrop  men's  houses,  or  that  shall  cast 
men's  gates,  or  carts,  or  the  like  into  ponds,  or  commit  other  outrages 
or  misdemeanors  in  the  night,  or  shall  be  suspected  to  be  pilferers,  or 
otherwise  like  to  disturb  the  peace,  or  that  be  persons  of  ill-behaviour, 
or  of  evil  fame  or  report  generally,  or  that  shall  keep  company  with 
any  such,  or  with  any  other  suspicious  person  in  the  night." 

The  Act  of  1285  was  repealed  in  1827  (7  &  8  Geo.  iv.  c.  27),  and 
that  of  1335  in  1856  (19  &  20  Vict.  c.  64);  and  though  the  Act  of  1361 
is  not  repealed,  it  is  not  used  against  mere  night  walkers  in  the  original 
sense  of  the  term,  which  had  no  reference  to  the  sex  of  the  offender. 

Under  the  Metropolitan  Police  Act,  1839,  2  &  3  Vict.  c.  47,  s.  4, 
power  is  given  to  arrest  and  punish  common  prostitutes  or  night  walkers 
who  loiter  on  or  are  in  a  thoroughfare  or  public  place  for  prostitution 
or  solicitation,  to  the  annoyance  of  the  inhabitants  or  passengers.  A 
further  power  is  given  by  the  Towns  Police  Clauses  Act,  1847,  10  &  11 
Vict.  c.  89,  s.  28.  These  Acts  appear  to  be  limited  to  women  (see 
Prostitution);  s.v.  certain  similar  offences  by  men  are  punisliable 
under  the  Vagrancy  Act,  1898,  61  &  62  Vict.  c.  39,  s.  1  (16).  General 
powers  of  arrest  without  warrant  are  given,  with  respect  to  persons 
found  committing  an  indictable  offence  in  the  night,  by  14  &  15  Vict. 
c.  19,  s.  11,  an  Act  which  fills  up  the  gap  in  the  law  created  by  the 
previous  repeal  of  the  Act  of  1285.     See  Arrest,  Vol.  I.  p.  612. 

Nihil. — In  execution,  when  the  sheriff  finds  that  the  defendant 
has  no  goods  that  are  leviable  or  of  any  value,  ke  indorses  the  writ  with 
a  return  of  nihil  or  nil  (nothing).  For  instance,  that  would  be  the 
proper  return  where,  under  an  elegit,  the  execution  debtor  has  no 
interest  in  land  whicli  is  extendible  {Hattim  v.  Huj/uvod,  1874,  L.  li.  9 
Ch.  229).  The  sheriff  is,  however,  apparently  under  no  obligation  to 
make  such  return  unless  called  upon  to  do  so,  and  therefore  will 
incur  no  liability  for  a  non-return  unless  he  has  been  called  upon, 
and  has  then  made  default  (67< a  <<;  v.  Kirhi/,  1888,  52,  J.  P.  182).  So  the 
execution  creditor  should,  if  he  purposes  to  issue  other  writs,  call  for 
it ;  especially  under  an  elegit,  inasmuch  as,  when  once  a  writ  of  elegit 
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has  been  delivered  to  the  sheriff,  it  can  only  be  followed  by  other  writs 
of  elegit  unless  no  lands  of  the  debtor  have  been  extended  under  it 
{Pullen  V.  Purheck,  1700,  12  Mod.  355).  When  the  sheriff  might  have 
made  a  levy  but  did  not  do  so,  an  action  for  damages  for  making  a  false 
return  was  held  to  lie  against  him,  the  measure  of  the  damages  being 
what  the  goods  leviable  would  have  realised  if  sold  {Mullett  v.  Challis, 
1851,  20  L.  J.  Q.  B.  161).  But  special  damage  would  in  such  cases 
always  have  to  be  proved  (Stimson  v.  Farnham,  1871,  L.  R.  7  Q.  B.  175 ; 
Levy  V.  Hale,  1859,  29  L.  J.  C.  P.  127);  and  if  no  damage  can  result  to 
the  creditor  by  the  sheriff's  act,  it  appears  no  action  will  lie  (  Wylie  v. 
Birch,  1843,  4  Q.  B.  566).  In  short,  the  sheriff  will  be  protected  if  he 
has  made  his  return  with  a  reasonable  degree  of  certainty  {Reynolds  v. 
BarfoTcl  1844,  13  L.  J.  C.  P.  177).     See  Nulla  bona. 

Nil  debet. — This  was  the  old  form  of  general  issue  pleaded  in 
all  actions  of  debt  not  founded  on  specialty,  and  was  much  more  com- 
prehensive than  the  plea  of  nunquam  indebitatus,  which  was  subsequently 
substituted  for  it. 

By  Ref/.  Gen.  Hilary  Term,  4  Will,  iv.,  the  plea  of  nil  debet  was 
prohibited,  and  the  defendant  was  directed  in  actions  of  debt  on  simple 
contract,  other  than  on  bills  of  exchange  and  promissory  notes,  to  plead 
"  that  he  never  was  indebted  in  manner  and  form  as  in  the  declaration 
alleged  "  (see  Nunquam  indebitatus,  and  3  Chitty  on  Pleading,  7th  ed., 
p.  169  ;  Bullen  and  Leake's  Precedents  of  Pleadings,  3rd  ed.,  p.  462).  This 
rule  was  held  not  to  apply  to  the  plea  of  nil  debet  by  statute  given  in 
penal  actions  by  the  21  Jac.  I.  c.  4,  s.  4,  as  the  Statute  3  &  4  Will,  iv., 
which  authorises  the  making  of  the  rules,  expressly  provided  that  no 
such  rule  should  deprive  any  person  of  the  power  of  pleading  the  general 
issue  by  statute  (see  3  Chitty  on  Pleading,  7th  ed.,  pp.  169?i.  (a),  215 ; 
Bullen  and  Leake's  Precedents  of  Pleadings,  3rd  ed.,  p.  462;  PJarl  Spencer 
v.  Swannell,  1838,  3  Mee.  &  W.  154;  Jones  v.  Williams,  1838,  4  Mee.  & 
W.  375),  but  subsequently  by  rule  11  of  Trinity  Term,  1853,  it  was 
provided  that  the  plea  of  nil  debet  should  not  be  allowed  in  any  action, 
and  as  the  statutes  authorising  the  making  of  these  last-mentioned  rules 
contained  no  proviso  similar  to  the  one  contained  in  3  &  4  Will,  iv.,  the 
plea  of  nil  debet  was  entirely  abolished  (Bullen  and  Leake's  Precedents 
of  Pleadings,  3rd  ed.,  p.  462). 

Nisi  Prius. — A  phrase  used  to  denote  generally  all  actions  tried 
before  judges  of  the  Queen's  Bench  Division  in  London.  Eor  its  origin, 
see  Circuits  and  Assizes.  Actions  to  be  tried  in  London  are  entered  in 
the  lists  for  Middlesex  or  London ;  to  the  former  of  which  the  venue  of  all 
actions  entered  in  the  London  list,  and  not  tried  at  Guildhall,  is  to  be 
changed  by  the  Master  of  the  Associates'  Department,  subject  tcf  an 
appeal  to  the  Lord  Chief  Justice,  or,  in  his  absence,  the  senior  Queen's 
Bench  Division  judge  present  at  the  Courts  (R  S.  C,  Order  36,  r.  29b). 
By  a  resolution  of  the  Queen's  Bench  Division  judges,  passed  on  May 
24,  1894,  it  was  declared  highly  important  that  at  least  three  Courts 
of  Nid  Prius  should  sit  continuously  through  the  legal  year — one  for 
special  jury  causes,  one  for  common  jury  causes,  and  one  for  causes 
without  juries— and  that  all  other  (Queen's  Bench  Division)  judicial 
business  should  be  considered  secondary  to  this.  For  the  remainder  of 
these  resolutions,  and  the  official  regulations  for  the  issue  of  the  weekly 
iVm  Prills  lists,  see  the  Annual  Practice,  vol.  ii.  pt.  vi. 
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Nitric  Acid  Works — These  works  are  among  those  which 

are  considered  as  likely  to  cause  serious  nuisances  injurious  to  the  health 
of  the  neighbourhood  in  which  they  are  situated,  and  of  the  workmen 
employed  in  them,  unless  conducted  with  the  greatest  care.  They  have 
therefore,  in  common  with  other  works  of  a  like  nature,  heen  placed 
under  special  statutory  regulations  by  the  Alkali  Acts  and  the  Factory 
Acts.  See  Alkali  Works,  Vol.  I.  p.  307;  Chemical  Process.  Vol 
III.  p.  27. 

Nitro-GIyccrinc— See  Explosives. 

Nobility. — See  such  titles  as  Barony;  Estates  of  the  Realm  ; 

Honour,  Titles  of;  Peerage;  Precedence. 

Noise. — Operations  carried  on  so  as  to  create  a  noise  which 
affects  the  reasonable  comfort  of  the  public,  or  of  the  occupiers  of 
neighbouring  premises,  may  constitute  a  public  or  private  nuisance, 
or  both  (see  Soltau  v.  De  Held,  1851,  2  Sim.  N.  S.  133;  61  E.  R.  291 ; 
89  R.  R.  245  ;  and  Nuisance).  It  is  not  every  occasional  or  accidental 
noise  which  will  amount  to  a  nuisance  {jper  Lord  Selborne  in  Gaunt  v. 
Finney,  1872,  L.  R.  8  Ch.  8).  So  a  noise  temporarily  caused  in  pumping 
a  shaft  during  sinking  was  held  to  be  no  legal  nuisance,  although 
quieter  machinery  could  have  been  used  {Harris(m  v.  SotUhvoark  Water 
Co.,  [1891]  2  Ch.  409).  The  question  is  essentially  one  of  d^ree 
{Gaunt  V.  Finney,  supra ;  and  see  Christie  v.  Day,  [1893]  1  Ch.  316, 
a  case  of  music  practice),  and  consequently  of  the  character  and  fre- 
quency of  the  noise,  and  the  proximity  of  its  source  to  the  premises 
affected  (see  cases  following).  In  judging  whether  a  noise  is  an 
actionable  nuisance  or  not,  the  character  of  the  neighbourhood  (Gaunt 
V.  Finney,  supra ;  Broder  v.  Saillard,  1876,  2  Ch.  D.,  at  p.  701 ;  Tipping 
V.  St.  Helens  Smelting  Co.,  1865,  L.  R.  1  Ch.  66 ;  BarUett  v.  j]far8hatl, 
infra),  the  ordinary  use  of  the  respective  premises  of  the  plaintitl^  and 
the  defendant  (Broder  v.  Saillard),  and  the  time,  e.g.  whether  durinfi^ 
the  day  or  night,  when  the  noise  is  heard  ( JVebb  v.  Barker,  1881,  W.  N. 
p.  158 ;  Bartlett  v.  Marshall,  1896,  44  W.  R.  251),  must  be  considered. 
Where  a  locality  is  devoted  to  noisy  trades,  e.g.  printing,  an  occupier  of 
premises  who  is  subjected  to  an  increased  noise,  of  such  a  kind  as  to 
interfere  substantially  with  the  ordinary  comfort  of  human  existence 
according  to  the  standard  of  comfort  prevailing  in  the  locality,  suffers 
an  actionable  wrong  and  will  be  entitled  to  an  injunction.  It  is  no 
defence  that  the  noise  is  caused  by  reasonable  use  of  machinery,  and 
that  the  machinery  is  of  the  most  modern  and  approved  kind  (Runhmer 
V.  Polsen  &  Alfieri,  [1907]  A.  C.  121,  where  the  principles  to  be  applied  to 
such  a  case,  as  stated  by  Warrington,  J.,  [1906]  1  Ch.  236,  are  approved). 
Instances  of  operations  causing  nuisance  by  noise  in  reported  cases  are : 
building  operations  at  night  (  Wchh  v.  Barker,  supra) ;  newspa^ier  carriers' 
carts  at  niglit  (Bartlett  v.  MarsJmll,  supra);  engines  and  saws  (Hussey  v. 
Bailey,  1895,  11  T.  L.  R.  221);  printing  machines  (Heather  v.  Pardon, 
1877,  37  L.  T.  393  ;  Rushmer  v.  Polsen,  mpra) ;  clattering  of  milk  cans 
in  the  early  morning  (Tinker  v.  Aylesbury  Dairy  Co.,  1888,  5  T.  L  R. 
52) ;  a  rifle  gallery  and  roundabouts  and  circuses  (Spruxen  v.  Dos^Ut, 
1896,  12  T.  L.  R.  246  ;  Lanibton  v.  Mdlish,  [1894]  8  Ch.  163);  a  confec- 
tioner's pestle  and  mortar  (Sturges  v.  Bridgman,  1879,  11  Ch.  D.  852); 
a  dancing-room  (Jenkins  v.  Jaclcson,  1888,  40  Ch.  D.  71) ;  musical  practice 
VOL.  IX.  43 
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{Motion  V.  Mills,  1897,  13  T.  L.  R  427;  cp.  Christie  v.  Day,  supra);  a 
stable  too  near  a  dwelling-house  (Ball  v.  liay,  1873,  L.  R.  8  Ch.  467 ; 
Brodcr  v.  Saillard,  supra). 

In  Gcriiuxine  v.  London  Exhibitions,  Ltd.,  1896,  75  L.  T.  101,  an 
injunction  to  prevent  the  proprietors  of  an  exhibition  carrying  on  their 
business  so  as  to  cause  cabs  to  collect  in  order  to  take  away  the  visitors 
at  night,  was  refused.  The  cabs  assembled  in  a  place  to  which  they 
were  directed  by  the  police.  Under  very  similar  circumstances,  but 
where  there  was  no  police  direction,  and  the  noise  went  on  all  through 
the  night,  an  injunction  was  granted  {Bellamy  v.  Wells,  1891,  60  L.  J.  Ch. 
156). 

If  the  noise  is  caused  by  the  simultaneous  operations  of  two 
defendants,  both  may  be  restrained,  although  neither,  alone,  is  creating 
a  nuisance  {Lamhton  v.  Mellish,  [1894]  3  Ch.  163). 

It  is  an  actionable  wrong,  which  may  be  restrained  by  injunction,  to 
make  noises  for  the  purpose  of  annoying  a  neighbour  {semhle)  and  so  as 
in  fact  to  materially  interfere  with  his  comfort  {ChristieY.  Davey,  [1893] 
1  Ch.  316;  cp.  Harrison  v.  Southioark  and  Vauxhall  Co.,  [1891]  2  Ch. 
409,  414,  citing  Ball  v.  Ray,  1873,  L.  R.  8  Ch.  467). 

Nolle  prosequi. — This  term,  an  abbreviation  of  the  phrase 
L7ide  non  vult  idteriics  prosequi,  means  an  entry  on  the  record  of  a 
statement  that  the  plaintiff  or  prosecutor  will  proceed  no  furtlier. 

The  practice  is  said  to  have  originated  as  to  indictments,  temp. 
Chas.  II.,  possibly  as  a  mode  of  dispensing  with  penal  laws  {Goddard 
V.  Smith,  1705,  6  Mod.  Rep.  261),  but  is  now  well  established  though 
rarely  used. 

1.  Civil. — The  practice  fell  into  disuse  in  civil  cases  in  favour  of 
what  was  termed  a  common-law  nonsuit  {Cooper  v.  Tiffin,  1789,  3  T.  R. 
511),  which  has  now  been  abolished  {Fox  v.  Star  Newspaper  Co.,  [1900] 
A.  C.  19).  As  to  its  effect,  see  1  Wms.  Saun.  207?i.,  and  Judgment, 
Vol.  VII.  p.  535. 

2.  Criminal. — When  an  indictment  has  been  found  or  a  criminal 
information  filed,  proceedings  on  it  can  be  stayed  only  by  what  is  termed 
entering  a  nolle  prosequi  against  one  or  all  of  the  defendants  {B.  v.  2'eal, 
1809,  11  East,  307;  10  R.  R.  516).  As  to  withdrawal  of  a  prosecution 
by  leave  of  the  Court,  see  B.  v.  Comptroller  of  Patents,  [1899]  1  Q.  B. 
909.  914. 

This  course  is  adopted  occasionally  (1)  where  it  is  desired  to  call  the 
accused  as  King's  evidence  against  another  person  concerned  in  the 
oH'ence  charged ;  or  (2)  where  in  case  of  a  misdemeanor  a  civil  action  is 
pending  as  to  the  same  facts  {B.  v.  Fieldiiig,  1759,  2  Burr.  719);  or  (3) 
where  the  indictment  of  some  of  its  counts  are  clearly  defective  or 
of  doubtful  validity  {B.  v.  Cranmer,  1701, 1  Raym.  (Ld.)  721 ;  B.  v. 'Bow- 
lands,  1851,  17  Q.  B.  671,  685);  or  (4)  where  a  private  prosecution  is 
obviously  improper  and  vexatious,  e.g.  of  a  foreign  diplomatic  officer 
{B.  v.  Guerchy,  1765,  1  Black.  (W.)  545). 

In  case  (1)  the  modern  practice  more  usually  followed  is  to  arraign 
the  approver  separately,  and  offer  no  evidence  against  him. 

A  nA)lle  prosequi  cannot  be  entered  except  on  the  fiat  or  application 
of  the  Attorney- General,  or,  if  his  olfice  be  vacant,  of  the  Solicitor- 
General.  In  othiT  words,  criminal  prosecutions,  being  in  the  name  and 
on  behalf  of  the  Crown,  can  be  dro])])ed  only  by  consent  of  the  proper 
oflicer  of  the  Crown  or  by  leave  of  the  Court.     Provisions  are  made 
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in  the  Prosecution  of  Offences  Acts,  1879  and  1884,  to  prevent  private 
compromises  of  criminal  cases  (see  Director  of  Public  Prosecutions 
Vol.  IV.  p.  577). 

The  fiat  is  granted,  after  examination  into  the  case,  on  the  appli- 
cation of  the  prosecutor  or  the  defendant,  to  see  if  there  is  good  cause 
for  intervention,  and  is  usually  but  not  invariably  withheld  until  the 
other  side  has  been  heard  (R.  v.  Allen,  1862,  31  L.  J.  M.  C.  129).  The 
application  is  supported  by  affidavits,  certificate  of  counsel,  and  a  certificate 
from  the  proper  officer  of  the  Court,  stating  when  the  indictment  was 
found  or  the  information  filed,  and  the  substance  of  its  contents.  A 
form  of  the  fiat  is  given  in  Short  and  Mellor,  Cr.  Off.  Pr.,  639,  and  the 
form  used  in  recording  it  in  Crown  Office  Rules,  1906,  and  Form  120. 

Where  a  7wlle  prosequi  is  entered  by  the  prosecutor  on  an  information 
(not  ex  officio)  in  the  High  Court,  the  defendant  can  obtain  his  costs 
(Crown  Office  Rules,  1906,  r.  38). 

It  may  be  entered  at  any  stage  in  the  proceedings  (1  Chit.  Cr.  Law, 
477).  When  the  application  is  made  on  the  ground  of  the  lunacy  of  the 
accused,  the  proper  procedure  is  to  ascertain  the  lunacy  under  the  Trial 
of  Lunatics  Act,  1799,  39  &  40  Geo.  ill.  c.  94. 

The  entry  when  made  has  not  the  effect  of  a  judgment  on  the  merits, 
but  resembles  that  of  a  common-law  nonsuit  in  a  civil  action,  i.e.  it  puts 
an  end  to  the  prosecution  (E.  v.  Mitchell,  1848,  3  Cox  C.  C.  93 ;  6  St.  Tr. 
N.  S.  545),  and  prevents  the  issue  of  further  process  therein  (R.  v.  Allen, 
1862,  31  L.  J.  M.  C.  129).  It  is  not  equivalent  to  a  pardon  (Goddard 
V.  Smith,  1705,  6  Mod.  Rep.  261),  nor  to  an  acquittal,  for  the  purposes 
of  a  plea  of  autrefois  acquit  (R.  v.  Mitchell,  uhi  supra).  It  seems, 
however,  to  be  a  determination  in  favour  of  the  accused  for  the  purposes 
of  an  action  of  Malicious  Prosecution.     See  ante,  Vol.  VIII.  p.  513. 

[Authorities.— Com.  Dig.,  "  Indictment,"  K. ;  1  Chit.  Cr.  Law,  All ; 
Archb.  Cr.  PL,  23rd  ed.,  139;  Short  and  Mellor,  Cr.  Off.  Pr.,  248.] 

Nominal  Damages.— See  Damages. 
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Parliamentary  Elections.— ibrr/i^  St/sUm  of  NomiwUiofL—Vm- 
viously  to  the  Ballot  Act,  1872,  the  nomination  of  candidatee  to  serve 
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as  members  of  Parliament  was  effected  orally.  The  usual  mode  of 
nominating  the  candidates  was  for  the  sheriff  to  inquire  of  the  electors 
whom  they  pleased  to  serve  them  in  Parliament,  whereupon  each  can- 
didate was  proposed  by  word  of  mouth  by  one  elector,  and  seconded 
by  another  (see  Roe  on  Elections,  2nd  ed.,  1818,  p.  566).  A  former 
authority  on  election  law,  speaking  of  the  procedure  at  parliamentary 
elections,  says  that,  after  certain  preliminary  forms  had  been  complied 
with,  it  was  usual  for  the  candidates  to  be  proposed,  and  the  electors 
then  present  proceeded  to  the  election,  according  to  the  usage  of  the 
place,  or  such  agreement  as  they  made  among  themselves  (see  Heywood 
on  Cmnty  Meciions,  2nd  ed.,  1812,  p.  353 ;  see  also  Whitelock  on  The 
King's  Writ  foi^  Choosing  Memhers  of  Parliament,  1766,  vol.  i.  p.  390). 
It  would  seem  also  that,  in  proceeding  to  make  their  choice,  the  electors 
were  not  restricted  to  the  election  of  either  of  the  persons  at  first 
nominated,  but  candidates  might  be  put  forward  at  any  time  during 
the  proceedings,  even  after  the  poll  had  commenced  (see  Montgomery,. 
1705,  15  Com.  Journ.  95;  Bristol,  1775,  1  Doug.  244,  259;  Nottingham, 
1803,  1  Peck.  77;  see  also  Roe  on  Elections,  2nd  ed.,  1818,  pp.  86-88, 
566). 

Nomination  under  the  Ballot  Act. — The  nomination  of  candidates  at 
parliamentary  elections,  with  the  exception  of  university  elections,  is 
now,  however,  entirely  regulated  by  the  Ballot  Act,  1872.  The  aim 
of  that  Act  was  to  secure  an  impartial  system  of  voting  at  parlia- 
mentary elections,  which  should,  as  far  as  possible,  be  exempt  from 
the  various  forms  of  external  influence  which  had  been  observed  to 
operate  with  serious  effect  at  previous  elections.  This  was  effected 
by  the  introduction  of  voting  by  ballot,  secrecy  being  thus  secured 
(see  Ballot),  and  by  minute  regulations  as  to  the  nomination  of  can- 
didates. Under  the  present  system,  no  one  is  entitled  to  have  his  name 
inserted  in  any  ballot  paper  as  a  candidate  unless  he  has  been  nominated 
in  the  manner  provided  hy  the  Act  (see  Ballot  Act,  1872,  Sched.  I.  Pt.  L 
r.  12). 

Mode  of  Nomination. — A  candidate  for  election  to  serve  in  Parlia- 
ment for  a  county  or  borough  must  be  nominated  in  writing.  The 
writing  must  be  subscribed  by  two  registered  electors  of  such  county  or 
borough  as  proposer  and  seconder,  and  by  eight  other  registered  electors 
of  the  same  county  or  borough  as  assenting  to  the  nomination  (Ballot 
Act,  1872,  s.  1).  Each  candidate  is  to  be  nominated  by  a  separate 
nomination  paper,  but  the  same  electors,  or  any  of  them,  may  subscribe 
as  many  nomination  papers  as  there  are  vacancies  to  be  filled,  but  no 
more  (see  ihid.,  Sched.  1.  Pt.  I.  r.  5).  On  a  similar  provision  with  regard 
to  municipal  elections,  it  has  been  held  that,  where  there  were  four 
vacancies  to  be  filled,  and  an  elector  subscribed  four  nomination  papers 
as  one  of  the  eight  assenting  electors,  and  subsequently  subscribed  a  fifth 
nomination  paper,  the  first  four  nomination  papers  were  valid,  and  the 
fifth  was  invalid  (see  Burgoyne  and  Others  v.  Collins  and  Othci^s,  1882,. 
8  Q.  B.  D.  450).  With  regard  to  the  filling  up  of  the  nomination  papers, 
it  has  also  been  decided  that  the  names  of  the  candidate  and  of  the  pro- 
poser and  seconder  must  all  be  filled  in  before  it  is  subscribed  by  any 
of  the  assenting  electors,  otherwise  the  nomination  will  be  invalid  (see 
Harmon  v.  Park,  1881,  7  Q.  B.  D.  369).  In  other  words,  the  nomina- 
tion must  precede  the  assent,  the  assent  must  not  precede  the  nomina- 
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tion  (see  ^er  Lindley,  J.,  Hid.,  at  p.  374).  In  Cox  v.  Davits,  [1898]  2  Q.  B. 
202,  it  was  held  that  a  nomination  paper  of  a  candidate  as  a  rural 
district  councillor  was  not  invalid  because  it  had  been  signed  by  the 
proposer  and  seconder  before  the  name  of  the  candidate  was  filled  in. 

The  person  nominating  must  be  an  elector,  that  is,  he  must  be 
entitled  to  vote  at  the  election  for  which  he  nominates  (see  R,  v. 
ParkiTison,  1867,  L.  R.  3  Q.  B.  11);  it  is  obviously  important  that  this 
should  be  so,  for  if  only  one  candidate  be  nominated,  the  nomination  is, 
in  fact,  the  election  or  vote  of  the  electors. 

It  is  the  duty  of  the  returning  officer  to  provide  the  nomination 
papers  (see  Ballot  Act,  1872,  s.  8),  and  he  must  supply  a  form  of 
nomination  paper  to  any  registered  elector  requiring  the  same  during 
such  two  hours  as  the  returning  officer  may  fix,  between  the  hours  of 
ten  in  the  morning  and  two  in  the  afternoon  on  each  day  intervening 
between  the  day  on  which  notice  of  the  election  was  given  and  the 
day  of  election,  and  during  the  time  appointed  for  the  election  {ibid., 
Sched.  I.  Pt.  I.  r.  7).  The  use  of  a  nomination  paper  supplied  by  the 
returning  officer  is,  however,  not  obligatory,  provided  that  the  paper  is 
in  the  form  prescribed  by  the  Ballot  Act,  1872  {ihid,  r.  7). 

Form  of  Nomination  Paper. — The  nomination  paper  is  required  to  be 
in  the  form  which  is  given  in  Sched  11.  of  the  Ballot  Act,  1872,  which 
is  as  follows : — 


Form  of  Nomination  Paper  in  Parliamentary  Election, 


in  the 


of 


We,  the  undersigned  A.  B.  of 
and  C.  D.  of  in  the  of  ,  being  electors  for 

the  of  ,  do  hereby  nominate  the  following  person  as  a 

proper  person  to  serve  as  member  for  the  said  "    ""' 


in  ParUament 


Surname. 

Other  Names. 

Abode. 

Rank, 
ProeeMfam 

or 
OcmiMUioii. 

BROWN 

John 

52  George  Street, 
Bristol. 

Merchant. 

(Signed)        A.  B. 
CD. 

We,  the  undersigned,  being  registered  electors  of  the  ,  do 

hereby  assent  to  the  nomination  of  the  above-mentioned  John  Brwm  u  a 
proper  person  to  serve  as  member  for  the  said  in  Parhament. 


(Signed) 


E.  F.,  of 
G.  H..  of 
I.  J.,  of 
K.  L..  of 
M.  N.,  of 
0.  P.,  of 
Q.  R.,  of 
8.  T.,  of 
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Non-compliance  with  the  rules,  or  mistake  in  the  use  of  the  forms, 
contained  in  the  Ballot  Act  will  not  invalidate  an  election,  if  it  appears 
to  the  tribunal  having  cognisance  of  the  question  that  the  election  was 
conducted  in  accordance  with  the  principles  laid  down  in  the  body  of  the 
Act,  and  that  such  non-compliance  or  mistake  did  not  affect  the  result 
of  the  election  (see  s.  13;  see  also  Marton  v.  Gorrill,  1889,  23  Q.  B.  D. 
139). 

Each  candidate  is  to  be  described  in  the  nomination  paper  in  such 
manner  as  in  the  opinion  of  the  returning  officer  is  calculated  to 
sufficiently  identify  such  candidate;  the  description  is  to  include  his 
name,  his  abode,  and  his  rank,  profession,  or  calling,  and  his  surname  is 
to  come  first  in  the  list  of  his  names  (see  ihid.,  Sched.  I.  Pt.  I.  r.  6). 

Where  a  candidate  is  an  Irish  peer,  or  is  commonly  known  by  some 
title,  he  may  be  described  by  his  title  as  if  it  were  his  surname. 

There  have  been  several  decisions  as  to  what  is  a  sufficient  descrip- 
tion of  a  candidate  in  a  nomination  paper  within  this  rule  or  similar 
rules  applicable  to  other  elections  than  parliamentary  elections  (see,  for 
example,  Mather  v.  Brown,  1876,  1  C.  P.  D.  596 ;  Henry  v.  Armitage, 
1883,  12  Q.  B.  D.  257 ;  Miller  v.  Everton,  1895,  11  T.  L.  K.  364).  As  to 
what  is  a  proper  subscription  by  the  assenting  electors,  see  Gothard  v. 
Clarke,  1880,  5  C.  P.  D.  253;  Moorhouse  v.  Linney  and  Ashton,  1885, 
15  Q.  B.  D.  273 ;  Bowden  v.  Besley,  1888,  21  Q.  B.  D.  309 ;  Gledhill 
V.  Crowther,  1889,  23  Q.  B.  D.  136  ;  Harding  v.  Cornwell,  1889,  60  L.  T. 
959. 

Where  a  candidate  had  been  twice  nominated,  one  nomination  being 
good,  but  the  other  bad,  it  was  held  that,  having  been  duly  nominated 
and  having  a  majority  of  votes,  he  was  entitled  to  be  returned  (see 
Northcote  v.  Pulsford,  1875,  L.  R.  10  C.  P.  476). 

Delivery  of  Nomination  Pampers  to  Returning  Officer. — The  nomination 
papers  must  be  delivered  to  the  returning  officer  at  the  place  of  election 
during  the  time  appointed  for  the  election,  by  the  candidate  himself  or 
by  his  proposer  or  seconder  (see  Ballot  Act,  1872,  s.  1 ;  Hid.,  Sched.  I. 
Pt.  I.  r.  8).  Delivery  of  the  paper  by  an  agent  would  not  be  sufficient 
(see  Monks  v.  Jackson,  1876,  1  C.  P.  D.  682).  As  to  delivery  of  the 
nomination  paper  by  the  candidate  himself,  see  Davies  v.  Lord  Kensington 
and  Harding,  1874,  L.  R.  9  C.  P.  720. 

The  candidate  nominated  by  each  nomination  paper,  and  his  pro- 
poser and  seconder,  and  one  other  person  selected  by  the  candidate,  are 
entitled  to  attend  the  proceedings  during  the  time  appointed  for  the 
election ;  but  no  other  person  is  entitled  to  attend  the  proceedings 
except  for  the  purpose  of  assisting  the  returning  officer  (see  Ballot  Act, 
1872.  Sched.  I.  Pt.  I.  r.  8). 

As  to  the  adjournment  of  the  nomination,  where  the  proceedings  are 
interrupted  or  obstructed  by  riot  or  open  violence,  see  the  Parliamentary 
Elections  Act,  1835,  5  &  6  Will.  iv.  c.  36,  s.  8. 

On  the  nomination  paper  being  delivered  to  the  returning  officer,  he 
is  forthwith  to  publish  notice  of  the  name  of  the  person  nominated  as  a 
candidate,  and  of  the  names  of  his  proposer  and  seconder,  by  placarding 
or  causing  to  be  placarded  the  names  of  the  candidate  and  his  proposer 
and  seconder  in  a  conspicuous  position  outside  the  building  in  which  the 
room  appointed  for  the  election  is  situate  (Ballot  Act,  1872,  Sched.  I. 
Pt.  I.  r.  11). 

Though,  as  has  already  been  mentioned,  a  person  is  not  entitled  to 
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have  his  name  inserted  in  any  ballot  paper  as  a  candidate  unless  he  has 
been  nominated  in  manner  provided  by  the  Act,  every  person  whose 
nomination  paper  has  been  delivered  to  the  returning  officer  during  the 
time  appointed  for  the  election  is  to  be  deemed  to  have  been  nominated 
in  the  prescribed  manner,  unless  objection  be  made  to  his  nomination 
paper  by  the  returning  officer  or  some  other  person  before  the  expiration 
of  the  time  appointed  for  the  election  or  within  one  hour  afterwards 
(see  Ballot  Act,  1872,  Sched.  I.  PL  I.  r.  12). 

Objections  to  Nomination  Papers. — No  objection  to  a  nomination  paper 
on  the  ground  of  the  description  of  the  candidate  therein  being  insuffi- 
cient, or  not  being  in  compliance  with  the  rule,  is  to  be  allowed  or 
deemed  valid,  unless  such  objection  is  made  by  the  returning  officer,  or 
by  some  other  person,  at  or  immediately  after  the  time  of  the  delivery 
of  the  nomination  paper  {ibid.  r.  6). 

It  will  be  noticed  that  this  rule  applies  only  to  objections  to  a 
nomination  paper  on  the  ground  of  the  insufficiency  of  the  description 
of  the  candidate ;  objections  to  a  paper  on  other  grounds  may  be  made 
by  the  returning  officer  or  some  other  person  before  the  expiration  of 
the  time  appointed  for  the  election  or  within  one  hour  afterwards  (see 
ibid.  r.  12). 

It  is  the  duty  of  the  returning  officer  to  decide  on  the  validity  of 
every  objection  made  to  a  nomination  paper,  and  his  decision,  if  dis- 
allowing the  objection,  is  final ;  but  if  allowing  the  objection,  his  decision 
is  subject  to  reversal  on  petition  questioning  the  election  or  return  (see 
ibid.  r.  13). 

Although  the  returning  officer  has  to  decide  questions  as  to  the 
validity  of  the  nomination  papers,  it  is  now  clear  that  he  has  no  juris- 
diction whatever  to  determine  any  question  as  to  the  disqualification  of 
a  candidate,  the  proper  mode  of  determining  such  a  question  being  by 
means  of  an  election  petition.  The  returning  officer  is  the  person  to 
determine  whether  any  particular  nomination  paper  to  which  objection 
is  taken  is  good  or  not,  and,  having  determinecl  that  the  nomination 
paper  is  valid,  his  functions  with  regard  to  it  are  at  an  end  (see  Pritchard 
V.  The  Mayor,  etc.,  of  Bancfoi^  1888,  13  App.  Gas.  (H.  L)  241.  See  also 
Cox  V.  Davies,  [1898]  2  Q.  B.  202). 

It  has  been  said  that  it  is  not  the  duty  of  a  returning  officer  at 
elections  to  look  out  for  objections  in  fact  to  nomination  paj^ere  wlien 
handed  in,  much  less  to  call  the  attention  of  a  rival  candidate  to  them ; 
if  this  were  done,  it  would  destroy  the  confidence  of  the  electors  in  the 
impartiality  of  returning  officers  (see  per  I>ord  Kussell,  C.J.,  R,  v.  Taylor^ 
1895,  59  J.  P.  393).  The  returning  officer  is  apparently  under  no  obliga- 
tion to  hear  evidence  and  enter  into  a  long  inquiry,  which  would  delay 
the  proceedings  and  be  extremely  inconvenient  (see  Moorhouse  v.  Linnn/ 
and  Ashton,  1885, 15  Q.  B.  D.,  at  p.  279 ;  see  also  Golfiard  v.  Clarke,  1880. 
5  C.  P.  D.  253). 

Subsequent  Proceedings. — If  at  the  expiration  of  one  hour  after  the 
time  appointed  for  the  election,  no  more  candidates  stand  nominated 
than  there  are  vacancies  to  l^  filled  up,  the  returning  officer  must  forth- 
with declare  the  candidates  who  may  stand  nominatetl  to  be  elected,  and 
return  their  names  to  the  clerk  of  the  Crown  in  Cliancery ;  but  if  at  the 
expiration  of  sucli  hour  more  candichites  stand  nominated  than  there  are 
vacancies  to  be  filled  up,  the  returning  officer  must  adjourn  the  elec- 
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tion,  and  take  a  poll  in  the  manner  required  by  the  Act  (see  Ballot 
Act,  1872,  s.  1).  As  to  the  subsequent  proceedings,  see  the  article 
Elections. 

As  to  the  withdrawal  of  a  candidate  after  nomination,  see  the  article 
Candidate.  If  any  candidate  nominated  during  the  time  appointed  for 
the  election  is  withdrawn  in  pursuance  of  the  Act,  the  returning  officer 
must  give  public  notice  of  the  name  of  such  candidate,  and  the  names  of 
the  persons  who  subscribed  the  nomination  paper  of  such  candidate,  as 
well  as  of  the  candidates  who  stood  nominated  or  were  elected  (see 
Ballot  Act,  1872,  Sched.  I.  Pt.  L  r.  10). 

In  the  event  of  the  death  of  a  candidate  after  nomination  and  before 
the  poll,  the  returning  officer  upon  being  satisfied  of  the  fact  of  such 
death  must  countermand  notice  of  the  poll,  and  all  proceedings  with 
reference  to  the  election  must  be  commenced  afresh  in  all  respects  as  if 
the  writ  had  been  received  by  the  returning  officer  on  the  day  on  which 
proof  was  given  to  him  of  such  death.  But  no  fresh  nomination  is 
necessary  in  the  case  of  a  candidate  who  stood  nominated  at  the  time  of 
the  countermand  of  the  poll  (Ballot  Act,  1872,  s.  1).  If  the  returning 
officer  refuse  to  countermand  a  poll  where  a  candidate  has  died  after 
nomination  and  before  poll,  the  returning  officer  may  by  mandamus  be 
compelled  to  do  so  {Westacott  v.  Stewart,  [1898]  1  Q.  B.  552). 

Offences  in  Respect  of  Nomination  Papers. — In  order  so  far  as  possible 
to  afford  security  against  the  use  of  a  false  or  forged  nomination  paper, 
or  the  destruction  or  defacement  of  a  genuine  nomination  paper,  the 
Ballot  Act,  1872,  provides  that  every  person  who  forges  or  fraudulently 
defaces  or  fraudulently  destroys  any  nomination  paper,  or  delivers  to 
the  returning  officer  any  nomination  paper  knowing  the  same  to  be 
forged,  shall  be  guilty  of  a  misdemeanor,  and  liable,  if  he  is  a  returning 
officer  or  an  officer  or  clerk  in  attendance  at  a  polling  station,  to 
imprisonment  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  if  he  is  any  other  person,  to  imprisonment  for  any  term 
not  exceeding  six  months,  with  or  without  hard  labour  (see  s.  3).  Any 
attempt  to  commit  any  such  offence  is  punishable  in  the  manner  in  which 
the  offence  itself  is  punishable  (ibid.).  For  an  instance  of  a  prosecution 
for  the  forgery  of  a  nomination  paper  at  a  County  Council  election,  see 
H.  V.  Taylor,  1895,  59  J.  P.  393. 

Nominxition  at  University  Elections. — The  provisions  of  the  Ballot 
Act  do  not  apply  to  university  elections  (see  Ballot  Act,  1872,  s.  31). 
At  elections  for  universities,  therefore,  the  law  with  regard  to  the 
nomination  and  election  of  candidates  is  the  same  as  before  the  Act. 
The  candidates  are  proposed  and  seconded  orally.  See  also  the  article 
Elections. 

Municipal  Elections.— jl/bc??  of  Nomination.— The  nomination  of 
candidates  for  the  office  of  councillor  is  regulated  by  the  Municipal 
Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  sec.  55  of  wliich  Act 
requires  the  nomination  of  candidates  for  such  office  to  be  conducted 
in  accordance  with  the  rules  contained  in  Sched.  III.  Pt.  II.  of  that 
Act.  As  to  the  effect  of  non-compliance  with  these  rules,  there  is  a 
provision  similar  in  effect  to  the  provision  of  the  Ballot  Act  above 
referred  to  in  the  case  of  parliamentary  elections  (see  Municipal 
Corporations  Act,  1882,  s.  72). 
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Under  these  rules  every  candidate  for  the  office  of  councillor  must 
be  nominated  in  writing.  The  written  nomination  must  be  subscribed 
by  two  burgesses  of  the  borough,  or,  in  the  case  of  a  ward  election,  of 
the  ward,  as  proposer  and  seconder,  and  by  eight  other  burgesses  of  the 
borough  or  ward  as  assenting  to  the  nomination  (see  ibid,  rr.  1  and  2 ; 
see  also  s.  51  (1)).  No  person  may  subscribe  a  nomination  paper  in 
or  for  more  than  one  ward  (ibid.,  a.  51  (2)).  As  to  what  is  a  sufficient 
and  proper  subscription  of  the  nomination  paper  by  the  assenting 
burgesses,  see  the  cases  mentioned  supra  under  the  head  of  Nomina- 
tion AT  Parliamentary  Elections,  which  are,  in  fact,  decisions  with 
regard  to  municipal  elections,  though  they  apply  equally  to  parliamentary 
elections. 

It  is  the  duty  of  the  town  clerk  to  provide  the  nomination  papers, 
and  he  must  supply  any  burgess  with  as  many  nomination  papers  as 
may  be  required,  and  at  the  request  of  any  burgess  he  is  to  fill  up  a 
nomination  paper  (ibid.  r.  6). 

Each  candidate  is  to  be  nominated  by  a  separate  nomination  paper, 
but  the  same  burgesses,  or  any  of  them,  may  subscribe  as  many  nomina- 
tion papers  as  there  are  vacancies  to  be  filled,  but  no  more  (ibid.  r.  3). 
Each  person  nominated  must  be  enrolled  in  the  burgess  roll,  or  entered 
in  the  separate  non-resident  list  required  by  the  Municipal  Corporations 
Act,  1882,  to  be  made  (ibid.  r.  4 ;  see  also  Flintham  v.  Roxburgh,  1886, 
17  Q.  B.  D.  44). 

The  nomination  paper  must  be  in  the  form  given  in  Sched.  VIII.  of  the 
Act  (see  ss.  72  and  240).  It  must  state  the  surname  and  other  names 
of  the  candidate,  with  his  abode  and  description  (ibid.  r.  5;  see  also 
the  cases  referred  to  under  the  head  of  Nomination  at  Parliamentary 
Elections). 

Delivery  of  Nomination  Papers  to  Town  Clerk. — ^The  nomination  papers 
having  been  subscribed,  must  be  delivered  by  the  candidate  or  by  his 
proposer  or  seconder  (see  Monks  w.  Jackson,  1876,  1  C.  P.  D.  683),  at  the 
town  clerk's  office,  seven  days  at  least  before  the  day  of  election  and 
before  five  o'clock  in  the  afternoon  of  the  last  day  for  the  delivery  of 
the  nomination  papers ;  and  the  town  clerk  must  forthwith  send  notice 
of  every  such  nomination  to  each  candidate  (ilml.  rr.  7  and  8).  The 
nomination  of  a  person  absent  from  the  United  Kingdom  is  void  unless 
his  written  consent,  given  within  one  month  before  the  day  of  his 
nomination  in  the  presence  of  two  witnesses,  is  produced  at  the  time  of 
his  nomination  (ibid.  r.  16 ;  see  also  Brown  v.  Benn,  1889,  53  J.  P.  167 ; 
Boyce  v.  White,  1905,  21  T.  L.  R  244). 

When  a  person  subscribes  more  nomination  papers  than  one,  in  the 
case  of  an  election  where  there  is  only  one  vacancy,  his  subscription  is 
inoperative  in  all  but  the  one  which  is  first  delivered  (tJtrf.  r.  10 ;  see 
also  Line  v.  Wai-ren,  1885,  14  Q.  B.  D.  548). 

Objections  to  Nomination  Papers. — On  the  day  next  after  the  last 
day  for  the  delivery  of  nomination  papers,  the  mayor  must  attend  for 
a  sufficient  time  between  the  hours  of  2  and  4  p.m.,  and  decide  on  the 
validity  of  every  objection  made  in  writing  to  a  nomination  {laper  (see 
r.  9).  A  person  may.  be  appointed  by  each  candidate,  or,  if  absent  from 
the  United  Kingdom,  by  his  proposer  or  seconder,  as  the  candidate's 
representative,  to  attend  the  proceedings  before  the  mayor  on  behalf  of 
the  candidate.     Such  appointment  must  be  in  writing  and  signed,  and 
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must  be  delivered  to  the  town  clerk  before  5  p.m.  of  the  last  day  for 
delivery  of  nomination  papers  {ibid.  r.  11).  Each  candidate  and  his 
representative  may  attend  the  proceedings  before  the  mayor,  and  object 
to  tlie  nomination  paper  of  any  other  candidate  for  the  borough  or  ward, 
but  no  other  person  may  attend  except  for  the  purpose  of  assisting  the 
mayor  (see  ibid.  rr.  12  and  13).  As  to  the  functions  and  jurisdiction  of 
the  mayor  with  regard  to  the  decision  of  objections  to  the  nomination 
papers,  see  Hmves  v.  Turner,  1876,  1  C.  P.  D.  671 ;  Monks  v.  Jackson, 
1876,  ibid,  683;  Harmon  v.  Park,  1880,  6  Q.  B.  D.  323;  Pritchard  v. 
Mayor,  etc.,  of  Bangor,  1888, 13  App.  Cas.  (H.  L.)  241 ;  R.y.  Taylor,  1895, 
59  J.  P.  39-3;  Cox  v.  Davies,  [1898]  2  Q.  B.  202;  Harford  v.  Linskey, 
[1899]  1  Q.  B.  852.  It  is  the  duty  of  the  mayor  to  reject  any  nomina- 
tion paper  which  purports  to  nominate  a  woman  (see  ibid.,  at  p.  862 ; 
see  also  Hobbs  v.  Morey,  [1904]  1  K.  B.  74).  The  decision  of  the  mayor 
must  be  given  in  writing,  and  if  disallowing  an  objection  is  final,  but  if 
allowing  an  objection  is  subject  to  reversal  on  petition  questioning  the 
election  or  return  (Municipal  Corporations  Act,  1882,  Sched.  III.  Pt.  II. 
r.  14). 

Publication  of  Nominations. — The  town  clerk  must,  at  least  four  days 
before  the  day  of  election,  cause  the  surnames  and  other  names  of  all 
persons  validly  nominated,  with  their  respective  abodes  and  descrip- 
tions, and  the  names  of  the  persons  subscribing  their  nomination  papers 
as  proposers  and  seconders,  to  be  printed  and  fixed  on  the  town  hall, 
and  in  the  case  of  a  ward  election  in  some  conspicuous  place  in  the  ward 
{ibid.  r.  15). 

Relation  of  Nominations  to  Election. — With  regard  to  the  relation 
of  the  number  of  nominations  to  the  election,  it  is  provided  that,  if  the 
number  of  valid  nominations  exceeds  that  of  the  vacancies,  the  coun- 
cillors are  to  be  elected  from  among  the  persons  nominated  (Municipal 
Corporations  Act,  1882,  s.  56  (1));  in  such  case,  also,  any  candidate  may 
withdraw  from  his  candidature  by  notice  signed  by  him,  and  delivered 
at  the  town  clerk's  office  not  later  than  2  p.m.  of  the  day  next  after  the 
last  day  for  delivery  of  nomination  papers,  but  such  notices  are  to  take 
effect  in  the  order  in  which  they  are  delivered,  and  no  notice  is  to  have 
effect  so  as  to  reduce  the  number  of  candidates  ultimately  standing 
nominated  below  the  number  of  vacancies  {ibid.,  Sched.  III.  Pt.  II.  r.  17). 
But  a  nomination  which  on  its  face  purports  to  nominate  a  person  who 
is  disqualified  for  election,  e.g.  a  woman,  is  not  a  "  valid  nomination," 
though  if  the  objection  be  not  apparent  on  the  face  of  the  nomination 
paper,  e.g.  where  a  person  who  is  in  fact  a  minor,  and  as  such  is  dis- 
qualified, the  returning  officer  must  treat  the  paper  as  a  "valid  nomina- 
tion "  paper  (see  Pritchard  v.  Mayor,  etc.,  of  Bangoi\  1888,  13  A.  C.  241 ; 
Hobbs  V.  Moi^ey,  [1904]  1  K.  B.  74).  If  the  number  of  valid  nominations 
is  the  same  as  that  of  the  vacancies,  the  persons  nominated  are  to  be 
deemed  to  be  elected.  If  the  number  of  valid  nominations  is  less  than 
that  of  the  vacancies,  the  persons  nominated  are  to  be  deemed  to  be 
elected,  and  such  of  the  retiring  councillors  for  the  borough  or  ward  as 
were  highest  on  the  poll  at  their  election,  or,  if  the  poll  was  equal,  or 
there  was  no  poll,  as  are  selected  for  tliat  purpose  by  the  mayor,  are 
to  be  deemed  to  be  re-elected  to  make  up  the  required  number.  And 
in  the  event  of  there  being  no  valid  nomination,  the  retiring  councillors 
are  to  be  deemed  to  be  re-elected  {ibid.,  s.  56  (2)-(4)). 
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Offences  in  Resfpect  of  Nomination  Papers. — The  forgery  or  fraudulent 
defacement  or  fraudulent  destruction  of  any  nomination  paper,  or  the 
delivery  to  the  town  clerk  of  any  forged  nomination  paper,  knowing  it 
to  be  forged,  are  misdemeanors  punishable  with  hnprisonment  for  any 
term  not  exceeding  six  months,  with  or  without  hard  labour,  and  any 
attempt  to  commit  any  such  offence  is  punishable  in  the  same  way  (see 
ibid.,  s.  74;  see  also  R.  v.  Taylor,  1895,  59  J.  P.  393). 

County  Council  Elections. — The  procedure  as  to  the  nomination 
of  candidates  at  County  Council  elections  is  as  nearly  as  possible 
assimilated  to  that  at  municipal  elections.  By  the  Local  Government 
Act,  1888,  51  &  52  Vict.  c.  41,  s.  75,  the  provisions  of  the  Municiiwil 
Corporations  Act,  1882,  as  to  nomination  at  municipal  elections,  are, 
with  necessary  modifications,  made  applicable  to  County  Council  elec- 
tions. It  is  only  necessary  here  to  mention  that  at  County  Council 
elections  the  returning  officer  is  such  person  as  the  County  Council 
may  appoint,  and  such  returning  officer  has  power  by  writing  under  his 
hand  to  appoint  a  deputy.  As  regards  the  nomination  of  candidates, 
the  returning  officer  or  his  deputy  exercise  the  functions  and  have  the 
powers  which  in  the  case  of  municipal  elections  are  exercised  by  the 
mayor  or  town  clerk,  and  some  place  fixed  by  the  returning  otlicer  is, 
except  where  the  election  is  in  a  borough,  substituted  for  the  town 
clerk's  office,  and,  as  respects  the  hearing  of  objections  to  nomination 
papers,  for  the  town  hall,  but  such  place  must,  if  the  electoral  division 
is  the  whole  or  part  of  an  urban  district,  be  in  that  district,  and  in  any 
other  case  must  be  in  the  electoral  division  or  in  an  adjoining  electoral 
division.     See  Local  Government  Act,  1888,  s.  75  (2)-(7). 

Parish  and  District  Council  Elections,  etc. — The  nomination  of 
candidates  at  Parish  Council  and  District  Council  elections  and  other 
elections  under  the  Local  Government  Act,  1894,  56  &  57  Vict.  c.  73,  is 
regulated  by  the  provisions  of  that  Act,  and  by  the  rules  contained  in 
the  various  Election  Orders  made  from  time  to  time  by  the  Ixx^al 
Government  Board,  in  pursuance  of  the  powers  conferred  by  that  Act 
{ibid.,  s.  48  (1)).  Such  rules  provide  among  other  things  for  every  can- 
didate being  nominated  in  writing  by  two  parochial  electors  as  proposer 
and  seconder,  and  no  more ;  for  preventing  an  elector  at  a  union,  or  for 
a  district  not  a  borough,  from  subscribing  a  nomination  paper  in  more 
than  one  parish  or  other  area  in  the  union  or  district ;  for  preventing 
an  elector  at  an  election  for  a  parish  divided  into  parish  wards  from 
subscribing  a  nomination  paper  for  more  than  one  ward;  and  for  the 
appointment  of  returning  officers  for  the  elections  (see  ibid.,  s.  48  (2)). 

See  further  the  various  Election  Orders  published  from  time  to  time 
by  the  Local  Government  Board  under  the  IxKjal  Government  Act,  1894, 
e.g.  Parish  Councillors  Election  Order,  1901 ;  Rural  District  C^ouncillora 
Election  Order,  1898;  Urban  District  Councillors  Election  Order,  1898; 
Guardians  Election  Order  (London),  1898;  Guardians  Election  Order 
(outside  London),  1898. 

Metropolitan  Bormir/h  ConnHl  £lrdio7is.-—The  elections  of  the  coun- 
cillors of  the  metropolitan  bjroughs,  which  were  created  by  the  London 
Government  Act,  1899,  62  &  63  Vict.  c.  14,  are  conductevl  according  to 
the  rules  contained  in  the  Metroix)litan  Borough  Councillors  Election 
Order,  1903,  which  was  made  by  the  Local  Government  Board  in 
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pursuance  of  the  London  Government  Act,  1899.  This  Election  Order 
contains  detailed  regulations  as  to  the  returning  officer,  who  is  usually 
the  town  clerk  of  the  borough,  the  nomination  of  candidates,  the  pro- 
vision of  nomination  papers,  the  time  for  sending  in  the  nomination 
papers,  the  dealing  with  nominations  by  the  returning  officer,  the 
statement  as  to  the  persons  nominated,  the  withdrawal  of  the  candidate, 
the  relation  of  the  nomination  to  the  election,  etc. 

See  also  Ballot  ;  Elections  ;  Eeturning  Officer. 

Nomina  Villarum. — So  styled  are  various  lists  of  towns, 
villages,  etc.,  made  for  public  purposes.  The  best  known,  perhaps,  are 
those  which  were  compiled  in  the  ninth  year  of  Edward  ii.'s  reign  with 
a  view  to  the  military  levy  of  one  man  from  each  township  authorised 
by  the  Parliament  of  Lincoln.  They  consisted  of  the  returns  to  writs 
that  had  been  issued  to  all  the  sheriffs  of  England,  directing  them  to 
certify  to  the  Exchequer  the  number  of  the  hundreds  and  wapentakes 
in  their  respective  bailiwicks,  and  the  names  of  the  various  cities, 
boroughs,  and  townships  therein,  as  well  as  who  were  the  lords  thereof. 
Some  of  the  original  rolls,  including  those  relating  to  the  counties  of 
Beds,  Bucks,  Devon,  Lincoln,  Middlesex,  Salop  and  Stafford,  Southampton 
and  Surrey,  are  still  preserved  among  the  records  of  the  Lord  Treasurer 
Kemembrancer.  The  whole  were  transcribed  by  order  in  Henry  vii.'s 
reign,  and  copies  of  this  transcription  are  extant,  though  the  original 
has  been  lost. 

Other  indices  of  towns,  serjeanties,  etc.,  known  as  nomina  villarum, 
are  to  be  found  in  the  Testa  de  Nevill  of  Henry  III.  and  Edivard  I. 
included  in  the  Liber  Feodorum ;  and  of  date  Charles  ii.'s  reign  are 
five  volumes  of  Nomina  Villarum  which  contain  certificates  by  the 
bailiffs  of  liberties  in  various  counties  as  to  towns,  etc.,  referring  to  the 
claims  of  the  lords  thereof  to  estreats,  felons'  goods,  and  the  like. 

Nomine  pOBnse. — In  the  civil  law,  conditions  were  penal 
or  in  the  way  of  a  penalty  when  they  involved  forfeiture  if  not  complied 
with,  as,  for  example,  would  be  a  condition  to  heirship  imposed  by  the 
will  of  a  deceased  person  (Justinian,  Inst.,  ii.  20,  36). 

The  usual  common-law  application  of  the  expression,  however,  is  to 
a  penalty  fixed  by  a  covenant  in  a  lease  for  the  performance  of  its  con- 
ditions, especially  for  the  non-payment  of  rent  on  the  day  appointed 
for  the  same.  The  penalty  stipulated  is  usually  a  gross  sum  of  money, 
though  it  may  be  any  other  payment  exactable  from  the  tenant  over  and 
above  the  proper  duties  when  the  latter  are  in  arrear.  Such  a  stipiila- 
tion  nomine  pounce,  when  properly  made,  becomes  incident  to  the  rent, 
and  will  therefore,  on  the  demise  of  an  annual  rent,  pass  with  it.  But 
there  will  be  no  distress  for  it  unless  that  remedy  have  been  expressly 
annexed  to  it;  and  to  entitle  him  to  it,  the  landlord  must  make  demand 
for  the  rent  on  the  very  day,  as  in  the  case  of  a  re-entry  (see  Co.  Litt. 
202a ;  Woodfall,  Landlord  and  Tenant,  chap.  x.  s.  3).  So,  if  the  land- 
lord accepts  no  more  than  the  actual  rent  "  as  and  for  all  rent  due,"  he 
would  seem  to  waive  his  right  to  the  penalty  {Denton  v.  Bichmond,  1833, 
1  C.  &  M.  734;  38  K.  K.  743).  Parol  evidence  will  not  be  allowed  of 
a  stipulation  to  pay  adcUtional  rent  beyond  that  in  the  lease  {Preston 
v.  Merceau,  1779,  2  Black.  (W.)  1249). 
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Though,  strictly  speaking,  no  forfeiture  is  nomim  pctnm  unless  for 
non-payment  of  rent,  a  variety  of  other  cases  of  stipulations  for  additional 
or  increased  rents  are  also  included  under  the  term.     In  these  cases  the 
important  question  is,  whether  the  sums  stipulated  for  are  penalties  or 
liquidated  damages.     So,  where  the  lease  of  a  public-house  stipulated 
that  the  tenant  should  not  contravene  the  Licensing  Acts  so  as  to  get 
convicted,  under  a  penalty  of  £50  liquidated  damages,  that  was  so  con- 
strued, and  not  as  a  penalty  ( Ward  v.  MoTuxghan,  1895,  59  J.  P.  532). 
And  a  condition  to  pay  an  additional  rent  in  case  of  sub-letting  was  held 
good  {Grecmlade  v.  Tapscott,  1834,  3  L.  J.  Ex.  328).     So,  too,  as  to  such 
conditions  in  agricultural  leases  as :  not  to  sell  hay  off"  the  premises, 
under  a  penalty  of  2s.  6d.  for  each  yard  of  hay  so  sold,  to  be  recovered 
by  distress  as  for  rent  in  arrear  {Pollitt  v.  Forrest,  1847,  11  Q.  B.  949); 
or  not  to  sow  in  other  than  tlie  prescribed  manner,  under  a  penalty  of 
an  additional  rent  {Jones  v.  Green,  1829,  3  Y.  &  J.  298) ;  or  not  to  plough 
up  ancient  meadow,  under  a  penalty  of  an  additional  yearly  rent  per 
acre  {Rolfe  v.  Peterson,  1772,  2  Bro.  P.  C.  436  ;  1  E.  R.  1048);  or  not  to 
take  successive  crops  of  the  same  grain,  under  a  like  penalty  {Bmcert 
v.  Nixon,  18  L.  J.  Q.  B.  35);  or  not  to  plough  above  a  certain  number 
of  acres  in  the  same  year  {Domvile  v.  Forde,  1872,  7  Ir.  C.  L  534;  cp. 
Birch  V.  Stephenson,  1811,  3  Taun.  469 ;  12  R.  R.  679).    In  all  such  cases, 
if  the  construction  is  in  favour  of  liquidated  damages,  which,  by  the  way, 
will  be  a  question  for  a  jury  {Aldridge  v.  Hotvard,  1842,  4  Man.  &  G. 
921),  no  injunction  to  restrain  the  doing  of  the  act  will  as  a  rule  be 
allowed  (  Woodward  v.  Gyles,  1690,  2  Vern.  119  ;  23  E.  R.  686).     On  the 
other  hand,  if  the  construction  is  in  favour  of  a  penalty,  an  injunction  may 
be  claimed  {Bray  v.  Fogarty,  1870,  4  Ir.  Eq.  544).     And  in  general,  where 
a  party  not  only  stipulates  to  pay  an  increased  rent,  but  also  to  forfeit  his 
interest,  the  sum  payable  will  be  a  penalty  {French  v.  Macaie,  1842, 
2  Dr.  &  War.  269 ;  59  R.  R.  675).     In  some  cases,  when  the  breach  of 
the  covenant  ceases  the  penalty  will  also  be  held  to  cease  to  be  pay- 
able {Domvile  v.  Forde,  snpra).     But  if  the  agreement  shows  that  the 
additional  rent  is  to  remain  payable  until  the  end  of  the  tenn,  tliat 
construction  will  be  enforced  {Birch  v.  Stephenson,  supra).    Should  a  jury 
pass  over  the  stipulation  nomine  pcenoe,  and  merely  find  for  the  actual 
damage  sustained,  it  will  be  ground  for  a  new  trial  {FarrarU  v.  (HmiuM^ 
1820,  3  Barn.  &  Aid.  692).    See  Penalty  and  Liquidated  Demand. 
where  the  cases  as  to  the  distinction  between  pentdty  and  liquidated 
damages  are  collected. 

Non-appearance.— See  Default. 


Non  assumpsit. — This  was  the  plea  of  tlie  general  i^suu  in 
the  old  action  of  a.s.sinnpsit{Bee  Assu.MrsiT;  Geneual  IssUE).  It  was 
a  direct  denial  of  the  promise,  a<^^reement,  or  undertaking  avernMl  in  the 
declaration,  the  form  of  plea  being  that  the  defcMulant  did  not  under- 
take or  promise  as  in  the  declaration  alleged  (1  Chitty  on  Pieafiing,  7th 
ed.,  p.  492). 

Prior  to  the  coming  into  operation  of  the  pleading  rules  of  Hilary 
Term,  1834,  this  plea  was  of  a  very  comprehensive  nature.  It  put  in 
issue  every  allegation  in  the  declaration,  and  the  defendant  was  able 
to  raise  thereunder  every  defence  which  showed  that  the  promise  was 
void  or  voidable,  or  that  it  had  l^een  jKirformed  {ibid.).  Owing  to  the 
inconvenience  that  resulted  in  practice  from  thus  generally  denying  the 
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defendant's  liability,  and  leaving  the  particular  questions  in  dispute  to 
appear  for  the  first  time  by  the  evidence,  it  was  provided  by  the  above- 
mentioned  rules  that  in  all  actions  of  assumpsit,  (except  on  bills  of 
exchange  and  promissory  notes,  as  to  which  it  was  made  inadmissible), 
the  plea  of  non  assumpsit  sliould  operate  only  as  a  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from  which 
the  contract  or  promise  might  be  implied  by  law,  and  that  in  every 
action  of  assumpsit  all  matters  in  confession  and  avoidance  should  be 
pleaded  specially  (see  Regulce  Generales,  4  Will.  IV.,  1834,  I.  Assumpsit^ 
and  the  instances  there  given  of  the  effect  of  the  plea  in  various  causes 
of  action  in  assumpsit).  Tlie  effect  of  this  alteration  was  to  deprive  the 
plea  of  non  assumpsit  somewhat  of  its  character  of  a  general  issue,  and 
to  render  it  rather  a  traverse  of  the  most  essential  allegation  in  the 
declaration  (BuUen  and  Leake's  Precedents  of  Pleadings,  3rd  ed.,  p.  460). 

After  the  passing  of  the  Common  Law  Procedure  Act,  1852,  the 
above-mentioned  provisions  were  substantially  re-enacted  by  the  Kules 
of  Trinity  Term,  1853,  with  the  exception  that  the  plea  of  non  assump- 
sit was  made  inadmissible  to  causes  of  action  to  which  the  plea  of 
"  never  was  indebted  "  (see  Nunquam  indebitatus)  was  applicable,  as 
provided  in  Sched.  B.  (36)  of  the  Common  Law  Procedure  Act,  1852. 
The  practical  effect  of  this  was  that  the  plea  of  non-  assumpsit  became 
restricted  in  use  to  special  counts  in  assumpsit  {Regulce  Generates,  Trinity 
Term,  1853,  rr.  6,  7,  8;  Stephen  on  Pleading,  7th  ed.,  p.  160;  Bullen 
and  Leake's  Precedents  of  Pleadings,  3rd  ed.,  p.  465). 

The  effect  of  the  Kules  of  the  Supreme  Court,  1883,  is  to  still 
further  deprive  a  defence  which  is  a  denial  or  traverse  of  the  promise, 
contract,  or  agreement  alleged  in  the  plaintiffs  pleading,  of  its  ancient 
character  of  a  general  issue,  covering  a  variety  of  defences ;  for  by  Order 
19,  r.  20,  when  a  contract,  promise,  or  agreement  is  alleged  in  any  plead- 
ing, a  bare  denial  of  the  same  by  the  opposite  party  shall  be  construed 
only  as  a  denial  in  fact  of  the  express  contract,  promise,  or  agreement 
alleged,  or  of  the  matters  of  fact  from  which  the  same  may  be  implied 
by  law  and  not  as  a  denial  of  the  legality  or  sufficiency  in  law  of  such 
contract,  promise,  or  agreement  whether  with  reference  to  the  Statute 
of  Frauds  or  otherwise  (see  Bullen  and  Leake's  Precedents  of  Pleadings, 
5th  ed.,  p.  549). 

Non -business  Days.— See  Business  Day. 

Non-combatants.— See  Belligerent;  War. 

Non  compos  mentis.— See  Lunacy. 
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